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790  FISCAL   MANAGEMENT.  [§  776. 

{a)  PowEE  TO  Incue  Indebtedness. 

§  776.  Manner  of  contracting.— Unless  prohibited  by  pos- 
itive law  a  municipal  corporation  may  do  all  things  fairly 
within  the  scope  of  the  powers  conferred  to  accomplish  the 
purposes  for  which  it  was  created.  Only  general  powers  can 
be  conferred  upon  such  corporations,  and  from  that  source 
must  be  inferred  all  necessary  p^wer  to  render  practicable 
that  which  is  conferred  by  the  general  terms  employed. 
Power  to  provide  for  the  expense  attendant  upon  the  main- 
tenance of  municipal  government  is  necessary  to  preserve  its 
existence.'  A  county  can  be  bound  on  a  contract  made  by  its 
board  of  supervisors  only  when  they  were  acting  in  con- 
formity with  the  law  in  respect  to  its  execution.'  Contracts 
for  repairs  of  county  bridges,  when  such  repairs  do  not 
amount  to  a  substantial  reconstruction  of  the  bridge,  may  be 
let  by  the  county  court  privately;  and  modifications  in  the 
plans  of  a  bridge  in  the  course  of  construction  involving  labor 
and  material  in  excess  of  that  provided  for  In  the  original  con- 
tract may  be  let  in  like  manner  so  long  as  the  same  is  done, 
in  good  faith,  and  not  with  the  intention  to  supersede  the 
original  contract  to  construct  the  bridge  with  another  one  not 
publicly  let  or  one  that  shall  have  that  effect.'  County  com- 
missioners contracted  in  writing  to  pay  plaintiff  the  actual 
cost  of  constructing  a  bridge  upon  a  highway  in  the  county. 
A  majority  of  the  justices  of  the  county,  not  then  in  session, 
executed  a  writing  ratifying  the  contract,  and  afterwards,  at 
a  regular  joint  meeting  of  the  commissioners  and  justices,  a 
quorum  of  the  latter  voted  in  ratification  of  the  contract.  It 
was  held  that  as  the  statute  relating  to  bridges  provided  that 
where  the  cost  of  a  bridge  exceeded  $500  the  commissioners 
could  order  its  construction  only  with  the  concurrence  of  a 
majority  of  the  justices  of  the  peace,  the  approval  of  the  con- 
tract by  a  majority  of  the  justices  sitting  as  an  organized 
body  was  sufficient.*    As  the  Louisiana  statute  provides  that 

1  Law  V.  People  (1877),  87  111.  385,  2  Wheeler  v.  Wayne  County,  31  Ill- 
holding  that  a  municipal  corporation  App.  299,  affirmed  in  182.111.  599; 
has  no  authority  to  levy  a  tax  to  pro-  S.  c,  24  N.  E.  Rep.  625. 
vide  a  fund  with  which  to  entertain  '  Pacific  Bridge  Co.  v.  Clackamas 
oSficial  visitors  to  the  municipality,  County,  45  Fed.  Rep.  217. 
as  such  a  tax  would  not  be  for  any  <  Cleveland  Cotton  Mills  v.  Comm'rs 
necessary  or  corporate  purpose.  of  Cleveland  County  (1891),  108  N.  0. 


§  777.]  POWEE.  TO    INCITR  INDEBTEDITESS.  7&1 

the  money  must  be  accessible  in  the  treasury  before  any  war- 
rant can  issue  against  it,  the  police  jury  of  a  parish  in  that 
State  cannot,  in  the  absence  of  express  legislative  authority, 
enter  into  a  contract  for  the  construction  of  bridges  to  be 
paid  for  in  promissory  notes  of  the  parish,  payable  in  each 
year  for  a  stated  number  of  years  out  of  a  fund  created  by  an 
appropriation  of  a  part  of  the  annual  ten-mill  tax  of  the  par- 
ish.' A  county  has  been  held  liable  for  money  borrowed  by 
its  board  of  supervisors  to  replace  a  highway  bridge  over  a 
stream  which  had  been  washed  away  by  a  flood.^ 

§  777.  Construction  of  statutory  provisions. —  The  pro- 
vision in  the  constitution  of  Kentucky  that  no  act  of  the  legis- 
lature authorizing  the  creation  of  any  debt  on  behalf  of  the 
commonwealth  shall  become  effective  until  it  has  been  sub- 
mitted to  the  people  at  a  general  election  does  not  include 
debts  created  by  a  county  or  other  municipal  division  of  the 
State.'  The  statutes  of  Illinois  which  authorize  each  county 
"  to  make  all  contracts  and  do  all  other  acts  necessary  to  the 
exercise  of  its  corporate  powers,"  and  "  to  manage  the  county 
funds  and  county  business,  except  as  otherwise  specifioEilIy 
provided,"  do  not  authorize  counties  to  issue  bonds  without  a 
vote  of  the  people.*  The  provision  of  a  city  charter  that  the 
trustees  shall  not  incur  any  debt  or  borrow  money  for  the  use 
of  the  city,  without  having  the  concurrence  of  five-eighths  of 
the  taxable;  property  owners,  to  be  ascertained  by  a  petition 
for  that  purpose,  does  not  prohibit  the  incurring  of  debt  for 
ordinary  expenditures,  but  does  forbid  the  incurring  of  a  per- 
manent debt,  or  an  extraordinary  expenditure  of  public 
money.'  A  provision  in  its  charter  that  a  city  shall  not  bor- 
row more  than  $50,000  for  general  purposes  does  not  limit 

678;  S.  C,  13  S.  E.  Rep.  271  (two  necessary,  under  penalty  of  fine  and 
judges  dissenting).  imprisonment  for  failure  to  discharge 

1  Snelling  v.  Joflfrion,  42  La.  Ann.    such  duty. 

886 ;  s.  C,  8  So.  Rep.  609.  3  Walton  v.  Riley,  85  Ky.  413 ;  S.  C, 

2  Maneval  v.  Jackson  Tp.,  9  Pa.  Co.    3  8.  W.  Rep.  605. 

Ct  Rep.  !j8,  the  court  holding  that  *  Locke  v.  Davison  (1884),  111  111. 

the  right  to  borrow  money  for  that  19.    See,  also.  County  of  Hardin  v. 

purpose  resulted  to  the  board  from  McFarlan,  82  111.  138 ;  Cook  County 

the  duty  imposed  on  them  to  repair  w.  McCrea,  93  111.  336. 

highways  and  build  bridges  when  *  Ivinson  v,  Hance,  1  Wy.  Ter.  375. 
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its  power  to  go  into  debt  for  a  greater  sura  for  special  ira- 
provements.i  When  a  county  in  Nebraska  desires  to  build  a 
court-house,  if  it  has  not  on  hand  a  suflBcieijt  fund  Avhich  can 
be  applied  in  payment  for  such  a  purpose  without  doing  vio- 
lence to  principle,  the  proposition  must  be  submitted  to  the 
qualified  voters  of  the  county  to  get  permission  to  incur  such 
extraordinary  indebtedness  and  for  authority  to  resort  to  the 
extraordinary  remedy  provided  bj»>statute  for  raising  the  nec- 
essary and  appropriate  funds.  Without  such  authority  the  com-j 
missioners  cannot  lawfully  contract  for  the  erection  of  such  a 
building,  and  without  such  action  on  the  part  of  the  electors 
of  the  county  the  commissioners  are  powerless  to  proceed, 
however  much  the  building  may  be  needed.^  Where  the  com- 
missioners of  a  county  specially  authorized  by  legislative  en- 
actment to  erect  a  court-house  by  contract  or  otherwise  make 
a  binding  and  valid  contract  for  that  purpose,  such  a  contract 
cannot  be  annulled  by  vote  of  the  people  of  the  county.* 
Where  the  county  court  of  a  county  is  invested  with  jurisdic- 
tion and  power  to  order  the  erection  and  repair  of  bridges, 
and  is  charged  with  the  duty  of  taking  care  of  and  maintain- 
ing the  poor,  a  limitation  in  the  general  revenue  laws  as  to 
the  rate  or  amount  of  taxes  which  may  be  annually  levied  for 
bridges  and  paupers  does  not  measure  the  legal  power  of  the 
county  court  to  bind  the  county  by  contracts  otherwise  bind^ 
ing  for  those  purposes.*  An  Iowa  statute  provided  that  it 
should  be  competent  for  any  city  authorized  by  the  statute  to 
levy  a  tax  to  pay  for  the  paving  of  street  and  alley  intersec- 
tions "to  anticipate  the  collection  thereof  by  borrowing 
money,  and  pledging  such  tax,  whether  levied  or  not,  for  the 
payment  of  the  money  so  borrowed."  Under  this  statute 
there  is  no  limitation  upon  the  city  as  to  the  amount  of  work 
of  the  kind  mentioned  therein  which  it  may  have  done  in  a 
single  year,  except  the  limitation  of  the  constitution  as  to  the 

1  Hitchcock  V.  Galveston,  96  U.  S.    rants ;  consequently  they  were  void 
341.  and  no  recovery  could  be  had  on 

2  Brown  v.  County  Comm'rs,  2  Mc-    them. 

Crary,  469,  holding  that  in  the  ab-  >  Cook  v.  Comm'rs,  6  McLean,  618. 

sence  of  authority  to  make  such  an  ♦  Kinsey  v,  Pulaski  County,  i  Dill, 

appropriation  there  was  no  rightful  2S3. 
authority  for  issuing   county  war- 
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indebtedness  it  may  contract ;  nor  does  it  limit  the  city  in 
making  the  loan  provided  for  to  the  amount  of  tax  which 
would  accrue  under  a  levj'  for  a  single  year.  But  the  city  is 
empowered  to  pledge  the  tax  to  any  extent  necessary  to  en- 
able it  to  meet  such  indebtedness  as  it  may  lawfully  incur  in 
a  single  year  and  to  levy  a  tax  for  successive  years  for  that 
purpose.'  The  Ohio  statute  which  provides  that  a  city  shall 
not  make  a  contract  involving  the  expenditure  of  money  un- 
less the  money  is  certified  to  be  in  the  treasury,  unappropri- 
ated, though  general  in  its  terms,  has  been  construed  to  prohibit 
cities  and  towns  from  incurring  debts  to  subserve  their  ordi- 
nary purposes,  and  not  to  apply  to  a  contract  made  by  a  city 
for  the  lighting  of  the  streets  by  an  electric'lighting  company.* 
By  statute  in  Illinois  cities,  under  special  charters  have  power 
to  levy  an  additional  tax  for  the  distinct  objects  named ;  and 
the  "  sewerage  fund  tax,"  and  the  "  water  fund  tax,"  provided 
for  by  that  statute  are  in  addition  to  the  rate  of  taxation 
theretofore  authorized  by  law.'  It  has  been  held  that  under 
the  Wisconsin  statute  of  1885,  providing  for  county  aid  to 
towns  in  building  bridges,  the  cost  of  which  exceeds  one-fourth 
of  one  per  cent,  of  all  taxable  property  of  the  town  "  accord- 
ing to  the  last  equalized  valuation,"  the  valuation  of  1885 
controlled  as  to  bridges  authorized  at  the  annual  town  meet- 
ing of  1886,  although  the  county  was  not  called  on  for  aid 
until  after  the  valuation  of  the  latter  year.*  As  it  is  the  duty 
of  the  couflty  court  in  Missouri  to  make  an  appropriation  to 
pay  for  work  done  on  a  bridge  when  it  orders  the  commis- 
sioner to  enter  into  the  contract,  it  will  be  presumed  that  the 
court  performs  its  duty  until  the  contrary  is  proved.' 

§  778.  Borrowing  money. —  A  power  to  borrow  money 
does  not  belong  to  a  municipal  corporation  as  an  incident  of 
its  creation.*  Judge  Dillon  declares  a  strong  inclination, 
"  where  the  legislative  will  is  wholly  silent,  .  .  .  to  Beny 
the  existence  of  a  general  implied  or  incidental  power  to  bor- 

1  Coggeshall  v.  City  of  Des  Moines  *  State  v.  Pierce  County,  71  Wis. 
(1889),  78  Iowa,  235.  837 ;  37  N.  W.  Rep.  233. 

2  Clark  V.  Columbus  (Ohio),  23  »Bryson  v.  Johnson  Co.,  100  Ma 
Wkly.  L.  Bui.  289.  76 ;  S.  C,  13  S.  W.  Rep.  239. 

'Thatcher  u  Chicago  &c  Ry.  Co.,  « Mayor  v.  Ray  (1873),  19  Wall  46a 
120   III  560;  a  C,  11  N.  E.  Rep.  85a 
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row  money."  But  he  admits  that  down  to  the  tinie  of  giving 
that  conclusion  a  majority  of  the  express  adjudications  on  the 
subject  favor  the  contrary  opinion.'  The  majority  of  the  Su- 
preme Court  of  the  United  States  have  spoken  to  this  effect  :— 
"  To  be  possessed,  it  [the  power  to  borrow  money]  must  be 
conferred  by  legislation,  either  express  or  implied.  It  does 
not  belong  as  a  mere  matter  of  course  to  local  governments 
to  raise  loans.  Such  governmentsare  not  created  for  any  such 
purpose.  Their  powers  are  prescribed  by  their  charters,  and 
those  charters  provide  the  means  for  exercising  the  powers ; 
and  the  creation  of  specific  means  excludes  others.  Indebted- 
ness may  be  incurred  to  a  limited  extent  in  carrying  out  the 
objects  of  the  incorporation.  Evidence  of  such  indebtedness 
may  be  given  to  the  public  creditors.  But  they  must  look  to 
and  rely  on  the  legitimate  mode  of  raising  the  funds  for  its 
payment.  That  mode  is  taxation."  ^  A  legislature  may  con- 
fer upon  a  city  power  to  borrow  money  for  any  public  pur- 
pose whenever  it  may  be  deemed  expedient  so  to  do.'  A 
municipal  corporation  being  but  a  subordinate  branch  of  the 
government,  it  represents  the  State  sovereignty  in  a  limited 
district  aM  for  specified  purposes, — local  government  and 
police,— and  the  power  of  taxation  is  granted  for  carrying 
out  these  purposes.*  A  clause  in  a  city  charter  providing 
that  it  "may  do  all  other  acts  as  natural  persons"  must  be 
restrained  to  such  other  acts  as  are  authorized  by  its  charter 

1 1  Dillon  on  Munic.  Corp.,  §  117.  eral  powers  granted  by  charter,  and, 

See,  also,  Robertson  v.  Breedlove,  61  in  the  absence  of  a  special  restriction, 

Tex.  316;  Richmond  v.  McGirr,  78  to  borrow  money  and  issue  bonds 

Ind.   193.      In  Bank  v.  Chillioothe  therefor,  where  it  appeared  that  the 

(1836),  7  Ohio  (part  II),  31,  the  Ohio  proceeds  thereof  went  into  the  treas- 

Supreme  Court  held  that  in  carrying  ury  of  the    corporation    and    were 

out  the  express  powers  or  in  effecting  spent  by  it 

aoy  legitimate  municipal  object,  the  2  Mayor  &c.  v.  Ray  (1873),  19  Wall, 

corporation  possessed  the  incidental  468,  475. 

or  implied  right  to  boiTow  money.  8  Mitchell  v.  Burlington,  4  Wall. 

In  Mills  V.  Gleason  (I860),  11  Wis.  371 ;  Lamed  v.  Burlington,  4  Wall. 

470;  S.  a,  8  Am.  L.  Reg.  692;  State  376,  which  held   the  building  of  a 

V.  Madison,  7  Wis.    688;    Qark  v.  plank-road  to  be  such  a  public  pur- 

Janesville,  10  Wis.  136,  the  Wisconsin  pose. 

Supreme  Court  aflBrmed  the  implied  <  Chisholm  v.  City  of  Montgomery, 

authority  of  such  corporations  as  in-  2  Woods,  594 ;  United  States  v.  New 

cidental  to  the  execution  of  the  gen-  Orleans,  98  U.  8.  393. 


§  779.]  POWER   TO   IKOUE   INDEBTEDNESS.  795 

or  the  statutes  of  the  State  applicable  to  the  city,  if  any,  and 
cannot  be  construed  to  remove  all  the  limitations  inseparable 
from  corporate  existence,  and  to  confer  upon  the  city  author- 
ity to  engage  in  business  of  a  private  nature  or  to  make  its 
powers  commensurate  with  those  of  natural  persons.  It  can^ 
not,  therefore,  be  construed  to  confer  an  express  power  to 
borrow  money  or  issue  commercial  paper." 

§  779.  The  same  subject  continned. —  The  statutes  of  New 
York  do  not  empower  a  municipal  corporation,  either  ex- 
pressly or  by  implication,  to  borrow  money  to  defray  the 
expenses  of  a  suit  instituted  in  its  behalf.^  A  section  of  the 
charter  of  a  city  in  Kentucky  authorized  the  city  to  borrow 
money  and  to  give  or  loan  its  credit  in  aid  of  any  person  or 
corporation,  "  for  appropriate  municipal  objects."  Another 
section  provided  the.  condition  upon  which  the  city  council 
might  contract  debts  and  liabilities  in  behalf  of  the  city  beyond 
the  amount  of  revenue  of  the  current  fiscal  year,  and  payable 
within  or  beyond  such  year,  and  required  the  ordinance  author- 
izing the  creation  of  such  liability  to  be  approved  by  popular 
vote,  and  to  provide  for  levying  and  collecting  the  annual  tax  to 
pay  principal  and  interest.  By  an  act  of  the  legislature  certain 
persons  Avere  designated  to  prepare  new  assessment  and  revenue 
laws  for  the  city,  "  regulating  in  all  respects  the  assessment  of 
property  and  choses  in  action,  the  duties  of  all  assessing  and  col- 
lecting oflBcfers,  the  time,  term  and  manner  of  the  payment  of 
taxes,"  etc.  Their  labors  resulted  in  an  act  which  was  a  revision 
of  the  mode  of  collecting  and  imposing  taxes  to  meet  the  ordi- 
nary annual  expenditures  of  the  city  government,  but  which 
made  no  allusion  to  the  right  of  the  city  council  to  make  ex- 
traordinary appropriations  other  than  for  revenue  proper, 
when  sanctioned  by  a  vote  of  the  people.  It  was  held  that 
the  power  conferred  by  the  above  quoted  provisions  of  the 
charter  still  existed,  and  might  be  exercised  for  proper  munio- 

iGausew.  Cityof  Clarksvillp,  5  Dill,  to  "raise"  money  for   prosecuting 

170 ;  approved  in  Merrill  u  Monticello,  and  defending  such  suits  as  they  may 

138  U.  S.  673.  deem  necessary,  and  for  other  niunio- 

2  Wells  V.  Town  of  Salina,  119  N.  ipal  purposes,  to  mean  that  money  is 

Y.  280 ;  s.  C,  23  N.  E.  Rep.  870,  the  to  he  raised  by  taxation,  and  not  by 

Court  of  Appeals  holding  the  statutes  borrowing- 
authorizing  municipal  corporatipns 
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ipal  purposes.*  The  issue  of  any  change  bills  or  promises  in 
the  similitude  of  currency  is  prohibited  to  persons  or  corpo- 
rations by  a  Georgia  statute,  and  no  recovery  can  be  had  on 
such  change  bills  issued  by  a  city.*  In  the  absence  of  express 
legislative  authority  a  municipal  corporation  has  no  power  to 
utter  unconditional  obligations  to  pay  money  which  will  have 
the  attributes  of  negotiable  instruments  in  the  hands  of  a 
honajlde  purchaser  before  maturity.'  In  Texas  the  counties, 
in  the  absence  of  legislative  authority,  have  no  power  to  issue 
negotiable  securities.*  In  the  absence  of  any  special  statutory 
authority  a  city  has  no  right  to  issue  certificates  of  indebted- 
ness in  negotiable  form,  even  in  payment  for  property  which 
it  has  authority  to  buy.* 

§  780.  Employment  of  attorneys. —  In  California  a  board  of 
county  commissioners  have  authority  to  employ  counsel  other 
than  the  district  attorney  to  collect  the  money  due  to  the 
county  by  the  State  for  the  support  of  indigent  persons,  and 
the  choice  of  such  counsel  is  a  matter  within  their  discretion 
and  cannot  be  reviewed."  The  county  board  is  not  deprived 
of  power  to  authorize  any  competent  attorney  to  begin  and 
carry  on  suits  to  recover  delinquent  taxes  by  the  Illinois  stat- 
ute which  provides  that  the  State's  attorney  shall  prosecute 
all  actions  for  debts  and  revenues  due  the  State  or  county, 
and  that  if  he  is  incapacitated  the  court  in  which  the  suit  is 
pending  may  appoint  some  competent  attorney  to  take  his 
place.'  A  county  board  of  supervisors,  under  the  Illinois  stat- 
ute giving  them  power  to  "  do  all  other  acts  in  relation  to  the 
concerns  of  the  county,"  has  power  to  employ  an  attorney  to 
defeat  collection  of  a  tax  to  pay  interest  on  railroad  bonds 
claimed  to  be  illegal  and  to  procure  a  final  adjudication  as  to 

J  Frantz  v.  Jacob  (Ky.),  11  S.  W.  State  (Tex.),  17  S.  W.  Eep.  826 ;  and 

Rep.  634.  Kobeitson  v.  Bieedlove,  61  Tex.  316. 

^  Cothran  v.  City  of  Rome,  77  Ga.  *  Bangor  Savings  Bank  v.  City  of 

583.  Stillwater,  46  Fed.  Eep.  899. 

3  Brenhatn    v.    German- American  '  Lassen  County  n  Shinn,  88  Cal. 

Bank  (1892),  144  U.  &  173;   Neugass  510;  s.  a,  26  Pac.  Rep.  305. 

V.  City  of  New  Orleans,  43  La.  Ann.  '  Ottawa    Gaslight   Co.  v.  People 

163;  s.  G.  7  So.  Rep.  565.  (HI.),  37  N.   E.  Rep.  924,  following 

<  Francis  v.  Howard  Co.,  60  Fed.  Sterling  Gas  Co.   v.  Higby,  134  HL 

Bep.  44;  following  Nolan  County  v.  557 ;  s.  c.,  25  N.  E.  Rep.  660. 
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'the  validity  of  such  bonds.'  A  county  board  has  the  right,  by  ■ 
virtue  of  its  general  powers  to  manage  the  affairs  of  the 
county,  to  employ  counsel  and  to  cause  proceedings  to  be  in- 
stituted in  the  name  of  the  county  without  the  consent  of  the 
county  attorney  and  regardless  of  his  willingness  or  ability  to 
appear  for  the  county.^  But  a  board  of  county  commissioners 
has  not  the  power  to  bind  its  successors  by  employing  attor- 
neys to  act  for  a  period  beyond  the  time  when  the  board  will 
by  operation  of  law  have  to  be  reorganized.'' 

§  781.  Contracts  for  construction  of  county  Ibuildings. — 

Though  county  commissioners  may  have  exceeded  their 
authority  in  awarding  a  contract  for  the  building  of  a  court- 
house, tax-payers  of  the  county  have  no  such  special  interest 
distinct  from  that  of  the  public  as  will  entitle  them  to  main- 
tain an  action  to  restrain  the  issaance  of  warrants  in  payment 
for  work  done  in  building  the  court-house.*  It  has  been  held 
that  an  objection  that  changes  in  the  specifications  for  heat- 
ing a  court-house  in  an  action  for  the  cost  thereof,  under  the 
provisions  of  the  Indiana  statute  which  requires  plans  and 
specifications  for  the  construction  of  public  buildings  to  be 
prepared  and  filed,  was  not  well  taken  in  the  absence  of  proof 
that  the  changes  respecting  the  steam-heating  apparatus  were 
other  than  of  such  minor  importance  as  were  necessary  and  ap- 
parent in  the  progress  of  the  work.'    County  officers  who  are 

1  Franklin  County  v.  Layman,  34  court  from  their  decision  on  any 
IlL  App.  600.  matter  properly  before  them, 

2  Taylor  County  v.  Standley  (1890),  *  Board  of  Comm'rs  v.  Cincinnati 
79  Iowa,  666.  See,  also,  Tatlock  v.  Steam  Heating  Co.  (Ind.),  27  N.  EL 
Louisa  County,  46  Iowa,  138 ;  Jordan  Rep.  613.  See,  also.  Board  of  Comm'rs 
V.  Osceola  County,  59  Iowa,  389.  v.  Motherwell  Iron  &  Steel  Co.  (1889), 

»  Board  of  Comm'rs  v.  Taylor  (1889),  133  Ind.  364,  holding  that  where  the 

123  Ind.  148.  board  of  commissioners  of  a  counly, 

*  Wood  V.  Bangs,  1  Dak.  179 ;  a  C,  engaged  in  building  a  court-house, 
46  N.  W.  Rep.  586.  Nor  have  they  appointed  an  architect  and  intrusted 
such  common  interest  that  they  may  to  him  the  full  supervision  of  its  con- 
join in  the  action.  The  Supreme  struction,  and  such  architect  ordered 
Court  held  that  the  relief  should  also  a  change  in  the  iron  work  to  be  made 
be  denied  because  the  plaintiff  had  a  by  a  subcontractor,  which  caused  an 
complete  remedy  at  law  under  the  increase  in  the  expense,  and  after  the 
Dakota  statute  which  authorizes  the  work  was  completed  the  commis- 
commissioners  to  erect  court-houses,  sioners  accepted  the  building,  the 
but  allows  an  appeal  to  the  district  county  was   Uable   for  such  extra 
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authorized  by  law  to  contract  for  the  building  of  a  court- 
house cannot  delegate  such  authority  to  a  private  individual.' 

§  782.  Support  of  the  poor. —  The  statute  of  Indiana 
makes  it  the  duty  of  the  county  commissioners  to  employ 
physicians  for  the  poor,  but  authorizes  the  overseers  of  the 
poor  in  townships  not  otherwise  provided  for  to  employ  such 
medical  or  surgical  services  as  paupers  within  their  juris, 
diction  may  require.  Under  that  statute  the  overseer  of  the 
poor  may,  at  the  county's  expense,  employ  a  physician  to  treat 
a  pauper  in  urgent  need  of  medical  aid  where  the  regular 
county  physician  refuses  to  take  the  case.^  But  he  has  no 
right  to  employ  a  physician  where  the  county  physician  is 
willing  to  take  the  case,  but  is  not  requested  to  do  so  because 
in  the  judgment  of  the  overseer  he  is  incompetent.'  Those 
who  accept  employment  from  an  overseer  of  the  poor  must, 
however,  at  their  own  risk  inquire  into  his  power  to  bind  the 
county.*  Where  provision  for  a  physician  is  not  made,  the  trust- 
ees of  the  township  (who  act  as  overseers  of  the  poor)  have,  in 
Indiana,  statutory  authority  to  em  ploy  "such  medical  services  as 
paupers  within  their  jurisdiction  may  require."  It  has  been  held 
that  in  an  action  against  a  county  on  account  of  such  employ- 
ment by  a  trustee,  the  burden  was  on  plaintiff  to  show  a  neces- 
sity for  employing  a  physician  other  than  the  one  provided  by 

work,  although  there  was  no  agree-  i  Russell  v.  Cage,  66  Tex.  428 ;  s.  C, 

ment  as  to  the  price  of  the  same,  and  1  S.  W.  Rep.  370. 

the  contract  was  not  in  writing  and  2  Board  of  Comm'rs  v.  Lomax  (Ind., 

attached  to  the  original  contract  with  1892),  31  N.  E.  Rep.  584 ;  Board  &c. 

the  contractor  as  provided  for  in  the  v.  Jennings,  104  Ind.  108 ;  Board  &c. 

original  contract    It  has  also  been  v.  Boynton,  30  Ind.  359 ;  Board  &a  v. 

held  in  Indiana  that  where  a  board  Hon,  87  Ind.  356 ;  Board  &c.  v.  Seaton, 

of  county  commissioners  let  a  con-  90  Ind.  158;  Comm'rs  v.  Holman,  34 

tract  for  the  construction  of  a  county  Ind.  356 ;  Comm'rs  v.  Board  &o.,  57 

building,  and  the  contractor  aban-  Ind.  15 ;  Board  &c.  v.  Bitter,  90  Ind. 

dohed  the  contract,  the  county  com-  362. 

miasioners  had  power  to  take  charge  '  Board  of  Comm'rs  v.  Lomax  (Ind., 

of  the  work  and  complete  the  build-  1892),  31  N.  E.  Rep.  584. 

ing  without  adopting  new  plans  and  <  Board  of  Comm'rs  v.  Lomax  (Ind., 

specifications,  or  letting  a  new  con-  1892),  31  N.  E.  Rep.  584 ;  Robbins  v. 

tract    Board  &c  v.  Byrne,  67  Ind.  Board  &c,  91  Ind.  537 ;  Washburn  v. 

81 :  Brass  Foundry  v.  Board  &c.,  115  Board  &c.,  104  Ind.  321 ;  s.  c,  3  N.  E. 

Ind.  234;  Board  &c.  v.  Hill,  132  Ind.  Rep.  757;  Morgan  County  v.  Seaton, 

816.  122  Ind.  521 ;  s.  C,  24  N.  E.  Rep.  3ia 
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the  county.^  The  county  judge  and  justices  are  the  sole  judges 
of  the  need  of  a  poor-house,  and  can  purchase  land  therefor  and 
make  the  necessary  improvements  under  the  Kentucky  stat- 
utes.^ A  statute  of  New  York  provides  that  "  the  powers  and 
duties  heretofore  conferred  upon  the  supervisors  of  the  re- 
spective towns  of  [one  of  the  counties],  so  far  as  relates  to  the 
adjudications  in  relation  to  and  the  relief  and  support  of  the 
poor,  are  hereby  conferred  on  the  overseers  of  the  poor  of  the 
respective  towns  of  said  county."  The  overseer  of  the  poor 
gave  orders  in  payment  of  certain  services  to  a  pauper,  which 
the  owner  presented  to  the  board  of  town  auditors,  who  dis- 
allowed them  as  not  being  valid  claims  against  the  town.  It 
was  held  that,  as  the  statutes  vest  in  the  overseer  the  exclu- 
sive power  to  make  such  contracts  for  services,  the  determi- 
nation of  the  board  did  not  bind  the  owner.'  By  the  failure 
of  a  town  in  Massachusetts  to  choose  directors  of  the  alms- 
house, their  duties  were  imposed  on  the  overseers  of  the  poor. 
The  board  of  overseers  consisted  of  three  members,  elected 
for  three  years,  one  member  being  elected  at  the  town  meet^ 
ing  in  March  of  each  year.  In  February  1888,  the  member 
next  to  retire  having  resigned,  leaving  a  vacancy  to  be  filled 
in  the  following  March,  the  two  remaining  members  contracted 
in  writing  for  services  of  a  sruperintendent  and  matron  of  the 
alms-house  for  one  year  from  the  1st  of  April  then  next.  It 
was  held  that  they  could  not  bind  the  town  by  such  contract 
not  to  be  entered  upon  until  after  the  election  by  which 
another  member  would  be  added  to  the  board  and  at  which 
directors  might  be  chosen.* 

1  Board  of  Comm'rs  v.  Osboi-n  (Ind,  S.  C,  35  N.  K  Hep.  OM,  further  hold- 
1893),  31  N,  B.  Eep.  541.  The  court  ing  that  there  could  be  no  ratification 
said: — "'The  function  of  administer-  of  the  contract  by  the  overseers  after 
ing  public  charities  is  governmental,  such  election,  acting  not  as  a  board 
and  township  trustees  are  agents  of  but  as  individuals,  especially  as  no 
the  county  for  that  purpose.  This  knowledge  of  the  matter  bythe  in- 
agency  is  created  and  defined  by  law,  comicg  member  was  shown  except 
and  consequently  is  of  such  a  char-  by  his  testimony  that  he  knew  there 
acter  that  all  are  bound  to  take  no-  was  "some  sort  of  a  contract"  and 
tice  of  its  scope  and  limitations."  knew  "  something  of  its  terms."    See 

2  Jones  V.  Pendleton  County  Court  as  to  their  being  required  to  act  to- 
(Ky.,  1893),  19  S.  W.  Rep.  740.  gether,  May  v.  Riiilroad  Comm'rs,  1 13 

«  Christmas  v.  Phillips,  58  Hun,  383 ;  Mass.  161 ;  Shea  v.  Milford,  145  Mass. 
6.  a,  12  N.  Y.  Supl.  338.  525 ;  g  275,  supra. 

^  Reed  v.  Lancaster,  153  Mass.  500 ; 
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§  783.  Taxation  for  school  purposes.—  Boards  of  supervis- 
ors may  levy  a  tax  to  pay  teachers'  warrants  of  a  previous 
year,  these  constituting  indebtedness  of  the  county,  if  in  so 
doing  the  limits  of  taxation  for  all  purposes  provided  by  law 
for  counties  having  outstanding  indebtedness  is  not  exceeded-^ 
Under  the  Mississippi  statute  which  malies  it  the  duty  of  the 
board  of  supervisors  of  .each  county  to  "  levy  upon  the  taxable 
property  of  such  county  a  tax  <(Df  three  mills  or  more  "  for 
school  purposes,  the  levy  does  not  include  property  in  a  town 
in  the  county  which  is  a  separate  school  district.  As  to  such 
separate  district  the  levy  is  to  be  made  by  the  town  authori- 
ties.^ Where  a  levy  of  a  tax  for  school  purposes  is  properly 
made  and  within  the  statutory  limit,  it  is  no  ground  for  en- 
joining its  collection  that  the  levy  was  unnecessarily  large,  or 
that  the  directors  proposed  to  divert  part  of  the  money  raised 
to  another  purpose.*  It  has  been  held  that  allegations  in  a 
bill  to  enjoin  the  collection  of  a  school  tax  that  the  determi- 
nation to  levy  was  not  made  by  the  school  directors  at  a  regu- 
lar or  special  meeting,  nor  in  their  corporate  capacity,  but  as 
individuals,  did  not  charge  that  the  directors  acted  in  the  mat- 
ter witliontmeetiiig  together,*  The  Supreme  Court  of  Georgia 
held  that  a  majority  of  the  complainants  in  an  action  for  in- 
junction having  voted  in  favor  of  the  approval  of  a  local 
school  law,  and  all  of  them  having  acquiesced  in  the  result  of 
the  election  until  after  a  school  was  established  and  put  into 
operation,  an  interlocutory  injunction  restraining  the  collec- 
tion of  a  tax  authorized  by  the  local  law  and  levied  for  sup- 
porting the  public  school  system  provided  for  by  the  local 

'  Ctowart  v.  Foxworth  (1889),  67  or  decided  therein  that  the  supervis- 
Miss.  33-3,  dL<;tinguishing  Foote  v.  ors  could  not  levy  a  tax  to  pay  such 
Brown,  60  Miss.  155,  in  which  it  was  a  deficit  for  a  previous  year, 
held  that  a  tax  collector  could  not  be  *  Bourdeaux  v.  Meridan  Laud  & 
compelled  to  receive  in  payment  of  Industrial  Co.  (1889),  67  Miss.  304. 
the  tax  for  school  purposes  in  the  In  the  matter  of  taxation  the  word 
year  188a  a  teacher's  warrant  issued  "  county"  is  to  be  restricted  to  prop- 
in  a  previous  year,  and  that  a  county  erty  outside  of  the  town  in  order  to 
ti-easurer  could  not  be  required  to  effectuate  the  purpose  of  the  legis- 
pay  such  a  warrant  out  of  money  lation  and  to  carry  out  the  scheme  of 
collected  for  the  year  1883,  unless  separate  school  districts, 
there  was  in  his  hands  a  surplus  of  >  Lawrence  v.  Trainer  (HI.),  27  N. 
such  fund  beyond  what  was  required  E.  Rep.  197. 

lor  schools  for  that  year.    The  court  *  Lawrence  v.  Trainer  (111.),  87  N. 

pointed  out  that  it  was  not  suggested  E.  Bep.  197. 
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law  was  properly  denied.*  Under  the  school  law  of  Kentucky 
the  trustees  of  a  common  school  district  may  order  the  col- 
lection of  a  tax  to  build  or  repair  a  soho.ol-house  without  sub- 
mitting the  question  to  the  voters  of  the  district ;  but  it  is  a 
condition  precedent  to  the  right  to  order  the  tax  that  it  is 
necessary  to  build  a  school-house,  or  that  the  county  superin- 
tendent has  condemned  the  school-house  and  that  it  needs  re- 
pairing.* A  demurrer  to  a  complaint  which  prayed  simply  for 
a  money  judgment  against  a  newly  created  town  for  the 
amount  of  taxes  for  the  support  of  the  high  school  alleged  to 
be  due  and  unpaid  as  its  proportionate  share  was  held  by 
the  Supreme  Court  of  Wisconsin  to  have  been  properly  sus- 
tained ;  also  that  it  was  not  a  case  calling  for  present  dam- 
ages, but  rather  further  enforcement  of  an  official  duty,  which 
could  only  be  compelled  by  a  momdamus  to  the  officers  of  the 
town  ordering  a  levy  and  collection  of  its  share  of  the  taxes.' 

§  784.  The  same  subject  continued. —  The  officers  of  a  city 
may  be  invested  by  the  legislature  with  power  to  levy  and 
coUect  taxes  for  the  support  of  common  schools.*  And  the 
adoption  of  the  general  incorporation  law  by  a  city,  and  the 
passage  of  a  general  school  law,  do  not  modify  or  impair  any 
former  special  laws  authorizing  such  city  as  a  public  agency 
to  levy  and  collect  taxes  for  school  purposes.* 

1  Irvin  V.  Gregoiy,  86  Ga.  605 ;  S.  a,  'Joint  Free  High  School  Dist  v. 

13  S.  E.  Eep.  120.  Town  of  Green  Giove,  77  Wis.  532; 

SMacklin  v.  Trustees  (1889),  88  Ky.  s.  c,  46  N.  W.  Rep.  895. 

592.    It  was  further  held  that  the  ^  Fuller  v.  Heath  (1878),  89  111.  296. 

legislature    has    the    constitutional  Suchlaws,  wherever  found,  are  a  part 

power  to  authorize  the  trustees  of  a  of  the  school  laws  of  the  State  and. 

school  district  to  order  the  collection  not  strictly  a  part  of  the  charter  or 

of  a  tax,  not  to  exceed  a  certain  sum,  law  of  the  city.     In  such  case  the 

without  submitting  the  question  to  a  city  ofiBcers  are  mere  agencies  of  the 

popular  vote ;  and  while  the  legisla-  public  to  carry  into  effect  the  objects 

ture  must  always  prescribe  the  rules  and  purposes  of  the  general  school 

under  which  the  taxation  is  imposed  system. 

and  cannot  refer  the  power  to  an-  » Fuller  v.  Heath  (1878),  89  111. 
other  body,  yet  having  prescribed  296;  Speight  u  People  (1877),  87  IlL 
the  rule  it  need  not  fix  the  exact  sum  600,  in  which  case  it  was  held  that 
to  be  raised  or  the  particulars  of  the  there  was  no  limitation  in  the  con- 
expenditure.  See,  also,  Talbot  v.  Dent,  stitution  of  lUinois  as  to  the  agencies 
9  B.  Mon.  526.  the  State  shall  adopt  in  providing 
51 
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§  785.  The  same  subject  continued  —  Validity  of  resolu- 
tions.—  The  general  school  law  of  Maryland  provides  that 
when  the  State  school  fund  is  insuflBcient  in  any  county  the 
county  commissioners  shall,  on  the  demand  of  the  school  board, 
levy  not  exceeding  ten  cents  on  the  $100  for  school  purposes; 
and  a  special  local  statute  provides  that  in  Anne  Arundel 
county  there  may  be  an  additional  levy  not  exceeding  twenty 
cents  on  the  $100  for  school  purposes,  which  shall  constitute 
a  separate  fund,  not  to  be  used  for  other  purposes,  both  to 
be  paid  by  the  treasurer  to  the  school  commissioners;  and 
that  the  treasurer's  commissions  shall  be  separately  levied. 
County  commissioners  cannot  deduct  under  these  statutes 
from  the  school  levy,  unconditionally  made,  either  the  amount 
of  the  treasurer's  commissions  or  discounts  for  prompt 
payment  of  taxes,  but  must  pay  over  the  gross  levy  to  the 
school  commissioners.'  Under  the  statute  of  Illinois  which 
requires  the  official  acts  of  each  school  board  to  be  recorded 
by  its  clerk,  a  tax  levy  which  has  been  duly  signed  by  the 
directors  and  filed  with  the  township  treasurer  has  been  held 
not  to  be  invalidated  by  the  failure  to  record  the  action  of 
the  directors  in  making  the  levy.^  A  special  meeting  of  a 
school  district  can  vote  to  raise  money  to  build  a  school-house, 
although  a  similar  proposition  had  been  rejected  at  a  previous 
special  meeting  held  in  the  same  year.'    A  resolution  to  raise 

tliis  system  of  free  schools,  and  that  78  ID.  548 ;  Sheridan  v.  Colvin,  78  IlL 

the  General  Assembly  had  full  power  243.    As  to  public  education  being  a 

to  select  or  prescribe  the  agencies  by  corporate  purpose,  Vanover  v.  Jus- 

which  school  taxes  shall  be  levied,  tices,  27  Ga.  354 ;  Common  Schools 

collected,    held   and    disbursed   for  v.  Comm'rs  of  Alleghany  Ca,  20  Md. 

school  purposes,  and  that  all  laws,  449 ;  Burr  v.  City  of  Carbondale,  76 

whether  in   city  charters   or    else-  111.455;  Taylorv.  Thompson,  42  IlL  9. 

where,  designed  to  affect  free  schools,  i  Board  of  County  School  Comm'rs 

may  be  regarded  as  school  laws  —  as  v.  Gantt,  73  Md.  531 ;  S.  C.,  21  Atl. 

part  of  the  law  intended  to  pr&vide  a  Eep.  548. 

system  of  free  schools;  and  that  the  2 Lawrence  v.  Trainer  (111.),  27  N. 

provision  as  to  the  power  of  passing  E.  Eep.  197.    The  reason  for  the  rule 

special  laws    related  merely  to  the  was  that  the  ofScers  charged  with 

management  of  common  schools,  that  carrying  the  levy  forward  act  upon 

is,  to  the  conduct  of  common  schools  the  -certificate  of  levy  and  not  upon 

in  imparting  instruction,  and  did  not  the  record  of  the  board, 

relate  to  the  matter  of  providing  the  'State  v.  Clark  (1890),  52  N.  J.  Law, 

necessary  funds  for   their  support  291.    The  act  of  1888  (PamphL  L. 

See,  also,  Covington  v.  East  St.  Louis,  N.  J.  93,  §  1),  amending  the  act  of 
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a  single  sum  for  building  and  furnishing  a  school-house  is  not 
bad  for  uncertainty  because  the  amount  to  be  used  for  build- 
ing and  the  amount  for  furnishing  are  not  separately  stated.^ 
A  resolution  to  raise  a  sum  of  money  to  build  a  school-house 
was  followed  by  a  resolution  that  several  bonds  payable  in 
successive  years  should  be  issued.  In  such  a  case  it  was  held 
erroneous  to  issue  a  certificate  to  levy  the  whole  amount  in 
one  year.^  And  a  resolution  to  sell  an  old  school-house,  passed 
at  the  same  meeting  that  it  was  resolved  to  raise  money  to 
build  a  new  house,  was  held  to  be  illegal.' 

§  786.  Levy  of  taxes. — A  mandamus  will  not  lie  to  com- 
pel the  levy  of  an  unauthorized  tax.*  But  where  a  statute 
provides  that  the  board  of  supervisors  "  may,  if  deemed  advis- 
able," levy  a  special  tax  to  pay  a  judgment  rendered  against 


1880  (Pamphl.  L  325,  §  1),  leaves  in 
foree  that  portion  of  general  school 
aet  (Rev.  1085),  section  86,  requiring 
the  vote  of  a  majority  of  the  legal 
voters  present  upon  any  proposition 
to  raise  money  for  building  a  school- 
house.  The  act  of  1885  requires  the 
presence  of  a  majority  of  the  taxable 
voters  of  the  district  only  when  any 
proposition  for  the  condemnatioif  of 
land  is  presented.  See,  also.  State  v. 
Lewis,  35  N.  J.  Law,  377;  Point 
Pleasant  Land  Co.  v.  Trustees,  47  N. 
J.  Law,  285. 

1  State  V.  Clark  (1890),  53  N.  J.  Law, 
291.  The  court  distinguished  State 
V.  Sullivan,  36  N.  J.  Law,  89. 

2  State  V.  Clark  (1890),  53  N.  J.  Law, 
291,  the  reason  being  that  the  bonds 
were  to  be  paid  as  they  successively 
matured  by  warrants  issued  in  ac- 
cordance with  the  general  school  act, 
section  89  (Rev.  N.  J.  1086), 

s  State  V.  Clark  (1890),  53  N.  J.  Law, 
291,  for  the  reason  that  no  notice  was 
giren  that  the  sale  of  the  old  school- 
house  would  be  a  subject  for  consid- 
eration at  the  meeting. 

<  Supervisors  v.  United  States  (1873), 
18  WalL  71,  84,  in  which  mandamus 


was  prayed  for  to  compel  the  super- 
visors of  an  Iowa  county  to  levy  a  tax 
exceeding  four  mills  on  the  dollar  to 
which  they  were  limited  by  the  law 
for  ordinary  expenses  of  the  county, 
to  pay  a  judgment  on  county  war- 
rants. The  court  said:— "None  of 
them  were  issued  in  pursuance  of  a 
popular  vote  or  for  any  extraordinary 
expenditure.  They  were  such  instru- 
ments as  the  legislature  contemplated 
might  be  employed  in  conducting 
the  current  and  usual  business  of  the 
county.  The  act  which  empowers 
the  county  board  to  levy  a  tax  for 
ordinary  county  revenue  speaks  of 
them  and  evidently  intends  that  they 
shall  be  satisfied  either  from  the  pro- 
ceeds of  that  tax  or  by  their  being 
received  in  payment  thereof.  They 
are  simply  a  means  of  anticipating 
ordinary  revenue."  Following  Clark 
V.  City  of  Davenport,  14  Iowa,  494, 
holding  that  the  code  of  Iowa  con- 
ferred no  independent  power  to  levy 
a  specific  tax  in  order  to  pay  a  judg- 
ment recovered  against  a  municipal 
corporation,  and  that  when  the  power 
was  not  otherwise  given  it  was  not 
given  by  the  code. 
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the  county,  these  words  have  been  construed  as  peremptory 
instead  of  permissive  merely  and  to  require  the  levy  of  a  tax 
to  pay  such  judgment.^  Where  a  county  has  no  power  to 
levy  a  special  tax  to  pay  its  warrants,  and  under  its  general 
power  of  taxation  can  only  levy  a  tax  of  five  mills  on  the  dol- 
lar, payable  in  cash  or  county  warrants,  which  tax  is  entirely 
used  in  paying  its  ordinary  current  yearly  expenses,  a  manda- 
mus will  not  lie  to  compel  the  §punty  to  levy  this  five  mills 
general  tax,  to  compel  its  collection  in  cash,  and  its  application 
fully  or  in  part  to  the  payment  of  county  warrants  instead  of 
to  ordinary  expenses.^  And  a  power  in  the  charter  of  a  mu- 
nicipal corporation  to  levy  a  limited  general  tax  for  ordinary 
purposes  does  not  abrogate  its  power  and  duty  to  levy 
special  taxes  in  proper  cases  for  special  purposes.'  Where  a 
city  has  power  to  levy  a  tax  of  one  per  cent,  on  all  property 
within  its  limits,  and  besides,  with  the  consent  of  its  legal 
voters  expressed  at  any  general  or  special  election,  an  unlim- 
ited power  of  taxation,  a  mamdamius  will  lie  to  compel  the 
municipal  officers  to  call  an  election  and  require  the  voters  to 
vote  the  tax  necessary  to  pay  a  judgment  against  it.*  Where 
there  is  no  legislative  limit  upon  the  amount  of  money  that 
may  be  raised  by  taxation  in  a  city,  and  ample  power  is  given 
to  levy  and  collect  all  that  may  be  necessary  to  discharge  the 
corporate  obligations,  the  power  to  contract  a  debt  by  issuing 
municipal  stock  carries  with  it,  by  necessary  implication,  the 
power  to  provide  for  the  payment  thereof  by  the  levy  and 
collection  of  a  tax.* 

§  787.  Contracts  for  water  supply  and  lighting. —  If  a 

charter  provides  that  the  common  council  of  a  city  shall  have 
no  power  "  to  contract  debts,  incur  liabilities,  or  make  ex- 
penditures in  any  one  year  which  should  exceed  the  revenue 

1  Supervisors  v.  United  States,  4  amount  necessary  to  pay  the  judg- 
WalL  435.  ment,  it  was  the  duty  of  the  city  au- 

2  United  States  v.  Miller  County,  4  thorities  to  call  an  election  for  that 
DilL  233.  purpose.    The  fact  that  the  tax  of 

'  Britton  v.  Platte  City,  3  DilL  1.  one  per  cent  was  exhausted  in  paying 

*  United  States  v.  City  of  Sterling,  its  current  expenses  was  no  excuse 

2  Biss.  410.    The  reason  given  for  for  the  failure  to  take  a  vote. 

this  rule  was  that  if  a  tax  of  one  per  '  Ex  parte  Parsons,  1  Hughes,  283. 

cent  was  not  sufficient  to  raise  the 
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for  the  sanae  year,  unless  authorized  so  to  do  by  a  majority 
vote  of  the  tax-payers,"  a  contract  entered  into  without  sub- 
mission to  the  tax-payers  for  a  supply  of  water  for  a  term  of 
years,  at  a  cost  per  year  which  would  not  exceed  the  author- 
ized levy  of  past  years,  but  the  aggregate  of  which  would  ex- 
ceed any  such  percentage  as  could  be  collected  in  any  one 
year,  is  void.'  A  provision  in  a  city  charter  limiting  the  bor- 
rowing of  money  is  rendered  nugatory  by  a  general  act  em- 
powering all  cities  to  construct  water-works  without  limit  as 
to  cost,  and  to  borrow  money  for  the  purpose  on  their  bonds.' 

§  788.  School  boards  and  directors. —  In  Missouri  a  board 
of  public  school  directors  has  no  power  to  rent  buildings  or 
rooms  separate  from  the  district  school-house,  and  to  employ 
teachers  for  a  supplemental  school  therein,  without  authority 
from  the  voters  of  the  district.'  Under  the  statutes  of  Illinois, 
one  of  which  provides  that  if  judgment  shall  be  obtained 
against  school  directors  it  shall  be  competent  for  the  court  in 


iNiles  "Water-Works  v.  Niles,  59 
Mich.  311 ;  S.  a,  11  Am.  &  Eng.  Corp. 
Cas.  299.  As  to  the  lack  of  power  to 
enter  into  a  contract  for  a  supply  of 
•water  for  a  fixed  annual  sum  where 
no  steps  are  taken  to  raise  by  taxa- 
tion the  necessary  moneys  to  meet 
the  liability  as  it  accrues  where  the 
indebtedness  of  a  city  has  reached  the 
prescribed  limit,  see  State  v.  Atlan- 
tic City,  49  N.  J.  Law,  558 ;  S.  0.,  17 
Am.  &  Eng.  Corp.  Cas.  593 ;  Prince 
V.  Quincy,  105  111.  138 ;  S.  C.,  3  Am.  & 
Eng.  Corp.  Cas.  66;  Davenport  v. 
Kleinschmidt,  6  Mont  503 ;  S.  0.,  16 
Am.  &  Eng.  Corp.  Cas.  501 ;  East  St. 
Louis  V.  Flannigan,  36  IlL  App.  449 ; 
Salem  Water  Co.  v.  Salem,  5  Oregon, 
30.  In  Smith  v.  Dedham,  144  Mass. 
177,  it  was  held  under  a  Massachusetts 
statute  which  enacts  that  towns  shall 
not  incur  debt  except  in  the  manner 
prescribed  by  the  act  that  a  town 
was  not  restricted  in  its  power  to 
contract  for  a  supply  of  water,  the 


consideration  therefor  to  be  paid 
monthly.  The  court  said  it  was  in 
effect  a  cash  transaction  where  the 
paj'ments  were  maiAe  pari  passuwith 
the  incurring  of  liability.  See,  also, 
Valparaiso  v.  Gardner,  97  Ind.  1.  In 
East  St  Louis  v.  East  St  Louis  Gas- 
light Co.,  98  111.  415,  it  was  held  that 
where  a  contract  for  lighting  the 
streets  of  a  city  for  a  term  of  thirty 
years  has  been  made  and  the  agreed 
price  therefor  to  be  paid  monthly, 
which  sum  for  any  one  year  was  not 
in  excess  of  the  constitutional  lim- 
itation of  indebtedness,  but  taken 
for  the  whole  term  was  in  excess  of 
the  debt  the  city  was  authorized  to 
incur,  the  contract  was  not  within 
the  inhibition,  but  was  legal  and 
binding,  there  being  created  no  pres- 
ent indebtedness  for  the  whole  sum, 
but  only  as  the  gas  should  be  sup- 
plied from  month  to  month. 

2Dutton  u  Aurora,  114  111.  138. 

s  Black  V.  Cornell,  30  Mo.  App.  641. 
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which  it  was  rendered  or  some  other  court  to  issue  a  writ 
commanding  its  payment  and  to  enforce  obedience  to  the  writ 
by  mandamus,  and  another  that  funds  in  the  hands  of  the 
treasurer  of  a  district  shall  be  paid  out  on  the  order  of  the 
directors  of  the  district,  mandamus  will  not  lie  to  compel  a 
treasurer  to  pay  a  judgment  against  the  district  from  funds 
collected  under  a  special  levy  for  that  purpose,  in  the  absence 
of  an  order  by  the  school  directcjfs  or  a  court  of  competent 
jurisdiction  for  the  payment  of  such  funds.'  Where  a  school 
district  at  its  annual  meeting  votes  a  certain  sum  to  a  moder- 
ator for  money  expended  by  him  in  behalf  of  the  district,  and 
an  order  is  accordingly  drawn  by  the  director  and  counter- 
signed by  the  moderator,  the  district  should  not  be-  put  to  the 
costs  of  a  suit  on  the  order  by  reason  of  the  refusal  of  the  as- 
sessor to  pay  it,  as  ma?idamus  will  lie  against  him  for  the  per- 
formance of  his  duty.^  Where  a  school  board  has  examined 
and  approved  the  accounts  and  vouchers  of  its  treasurer  and 
granted  a  discharge,  the  discharge  is  conclusive  unless  pro- 
cured by  fraud;  and  in  an  action  by  the  successor  of  such 
board  to  rescind  the  settlement  and  discharge,  the  burden  is 
on  the  plaintiff  to  show  fraud.*  Under  Kansas  statutes  which 
provide  that  the  director  of  each  school  district  shall  sign  all 
orders  drawn  by  the  clerk  upon  the  treasurer  of  the  district 
for  moneys  collected  or  received  by  him,  and  that  the  treas- 
urer of  each  district  shall  pay  out  on  the  order  of  the  clerk 
signed  by  the  director  aU  public  moneys,  etc.,  it  is  the  im- 
perative duty  of  the  director  to  sign  orders  drawn  by  the 
clerk  upon  the  treasurer  when  presented  to  him  for  signature.* 

§789.  Erection  of  school-houses The  electors  of  a  dis- 
trict township  in  voting  a  tax  for  the  purchase  of  a  site  and 
the  construction  of  a  school-house  are  not  required  by  the 
code  of  Iowa,  which  authorizes  them  "  to  vote  a  tax,"  to  vote 
by  ballot,  but  they  may  express  their  views  upon  pending 
questions  in  any  recognized  manner  in  the  absence  of  specific 

1  Watts  V.  McLean,  28  IlL  App.  537.    wood,  42  La.  Ann.  468;  s.  a,  7  So. 

2  Phillips  V.  School  Dist,  79  Mich.    Eep;  537. 

170 ;  s.  G,  44  N.  W.  Rep.  429.  *  Faulk  v.  McCartney,  43  Kan.  695 ; 

'Parish   School   Board   v.    Pack-    B.  G,  22  Pac.  Eep.  712. 
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requirements.'  TJnder  the  Kentucky  statutes  providing  that 
it  shall  be  the  duty  of  the  county  superintendent  to  condemn 
dilapidated  school  buildings,  and  of  the  trustees,  when  noti- 
fied by  the  superintendent  of  the  condemnation,  to  repair  the 
old  building  or  erect  a  new  one,  the  superintendent  and  the 
trustees  are  the  judges  of  the  necessity  of  a  new  building  and 
their  action  cannot  be  questioned  by  the  tax-payers  of  the  dis- 
trict.^ In  a  case  where  a  school  board  was  authorized  by  a 
vote  of  the  district  to  approve  plans  for  and  contract  for  the 
construction  of  a  school-house,  the  cost  of  which  was  not  to 
exceed  $5,000,  and  it  let  such  contract  for  $4,425,  it  was  held 
that  the  board  had  the  power  thereafter,  without  further 
grant  of.authority,  to  make  necessary  changes  in  the  plans  of 
the  building,  provided  the  additional  cost  thereby  incurred  did 
not  increase  the  whole  cost  beyond  the  amount  limited  by  the 
vote.'  "Where,  after  this  contract  for  erection  of  a  school- 
house  was  made  by  the  board,  the  school  district  issued  its 
order  for  $5,000  and  converted  it  into  cash,  as  a  fund  out  of 
which  to  pay  the  expense  of  erecting  the  building,  but  only 
$4,075  was  realized  therefrom,  it  was  held  that  the  board  had 
power  to  issue  further  orders  to  pay  the  amount  due  under 
the  contract  and  for  changes  in  the  plans,  provided  the  whole 
expenditure  did  not  exceed  $5,000.*  The  electors  of  a  school 
district  may  at  a  regular  meeting,  in  case  of  default  of  an  as- 
sessor, authorize  a  settlement  of  the  matter  by  providing  that 
the  assessor  may  pay  a  part  in  cash  and  the  balance  may  be 
paid  in  township  orders,  guaranteed  by  a  responsible  party.' 
School  certificates  of  indebtedness,  issued  by  the  board  of  di- 
rectors of  the  public  schools  of  New  Orleans  for  the  years  of 
1874, 1875  and  1876,  were  held  not  to  be  debts  of  the  city, 

1  Seaman  v.  Baughman  (Iowa),  47  that  they  see  the  order  of  condemna- 

N.  W.  Kep.  1091.    It  was  also  held  tion  before  taking  action, 

not  to  be  necessary  first  to  procure  a  '  Edinburg-American  Land  Co.  v, 

site  before  voting  a  tax  for  the  con-  City  of  Mitchell  (So.  Dak),  48  N.  W. 

struction  of  a  new  school-house.  Eep.  131. 

STrusteestt  Jamison  (Ky.),  15  S.W.  <  Edinburg-American  Land  Co.  v, 

Eep.   1.     It  was  further  held  that  City  of  Mitchell  (So.  Dak),  48  N,  W. 

where  the  trustees  are  notified  by  the  Eep.  131. 

superintendent  that  a  better  house  is  ^  School  Dist.  v.  Clark  (Mich.),  51 

required,  and  that  the  old  one  has  N,  W.  Eep.  529. 
been  condemned,  it  is  not  necessary 
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and  actions  for  the  purpose  of  having  them  recognized  as 
valid  claims  could  be  maintained  only  against  the  school 
board,  which  is  authorized  to  pass  upon  the  validity  of  the 
evidence  of  indebtedness  of  every  one  who  alleges  that  he  is 
a  creditor.*  In  an  action  upon  a  school  order  given  for  sup- 
plies furnished  to  a  school  district,  the  district  may  show  the 
value  of  the  supplies  received  and  have  the  recovery  limited 
thereto.*  In  an  action  upon  such  an  order  by  an  assignee  of 
the  same,  an  averment  in  the  answer  that  a  conspiracy  had 
been  entered  into  between  plaintiff's  assignor  and  a  trustee  of 
the  school  district  to  have  the  order  in  question  made  out  for 
about  $200  more  than  the  actual  consideration  received  by 
the  district,  for  their  own  personal  gain,  was  held  to  suffi- 
ciently show  fraud.' 

§  790.  School  district  boards  —  Contracts  for  building. — 

The  statutes  of  Dakota  give  the  school  district  meeting  power 
"  to  vote  a  tax  annually,  not  exceeding  one  per  cent,  of  the 
taxable  property,  ...  to  purchase  or  lease  a  site,  and  to 
build,  hire  or  purchase  a  school-house,"  and  provide  that  the 
school  board  shall  build,  purchase  or  lease  a  school-house 
"  out  of  the  funds  provided  for  that  purpose."  It  has  been 
held  that  the  school  meeting  could  not  authorize  a  contra:ct 
for  a  school-house  for  an  amount  exceeding  the  funds  on  hand, 
and  the  annual  tax  of  one  per  cent,  actually  levied,  and  the 
use  of  the  house  by  the  district  created  no  liability  either  un- 
der the  contract  or  for  the  value  received.*  The  minutes  of 
a  district  school  meeting  disclosed  that  a  motion  was  carried 
to  build  a  school-house,  a  tax  levied  for  that  purpose,  and  the 
school  board  appointed  as  a  building  committee,  but  it  did 
not  appear  that  the  meeting  selected  a  site  or  directed  the 
erection  of  any  building.  The  statute  as  to  building  and 
leasing  school-houses  provided  for  the  purchase  or  lease  of 
such  site  as  shall  have  been  designated  by  the  school  meet- 
ing, and  building  such  school-house  as  the  voters  in  the  dis- 
trict meeting  shall  have  agreed  upon.    The  proceedings  at 

1  Fisher  v.  Board  of  Directors  &c.  s  Kittinger  v.  Monroe  School  Tp. 
(La),  10  So.  Eep.  494  (Ind.),  29  N.  E.  Eep.  931. 

2  Kittinger  v.  Monroe  School  Tp.  <  Capital  Bank  u.  School  Diat  (^o. 
(Ind.),  39  N.  E.  Eep.  931.  Dak.),  48  N.  W.  Rep.  36a 
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the  school  meeting  as  disclosed  by  the  minutes  were  held  not 
to  authorize  the  board  to  build  a  school-house.' 

§  791.  Contracts  with  teachers. —  One  of  the  trustees  of  a 
graded  school  district  acting  as  director  cannot  employ  a 
superintendent  of  schools,  under  the  Michigan  statute  which 
authorizes  the  'board  of  trustees  to  employ  such  officers  and 
servants  as  may  be  necessary  for  the  management  of  the 
schools .  and  the  school  property.*  A  contract  signed  by  a 
teacher  and  one  of  the  trustees  when  the  board  was  not  in 
session  and  afterwards  approved  at  a  special  session  of  the 

issued  by  a  school  district  board  for 
building  a  school-house  were  Toid 
because  they  built  the  house  without 
the  authority  or  ratification  of  the 
voters  of  the  district,  the  latter  never 
having  thereby  designated,  as  the 
statute  required,  a  site  upon  which 
it  was  to  be  built ;  also,  that  the  war- 
rants were  void,  having  been  issued 
as  payable  immediately  and  in  excess 
of  the  restriction  on  the  amount  of 
revenues  a  school  district  might 
raise  in  one  year ;  and  that  the  dis- 
trict could  defend  on  the  ground  that 
the  wai'rants  were  issued  in  excess 
of  its  powers ;  and  that  the  purchas- 
ers of  such  warrants  must  see  that 
the  powers  of  the  corporation  have 
not  been  exceeded. 

2  Davis  V.  School  Dist  (1890),  81 
Mich.  814.  It  was  held,  however, 
that  in  such  a  case,  if  the  services 
contracted  for  were  actually  accepted 
by  the  board  of  trustees  with  full 
knowledge  of  all  of  the  facts,  the 
same  rule  should  govern  as  to  the 
liability  of  the  corporation  as  is  ap- 
plied where  money  or  other  property 
is  received  under  such  circumstances ; 
that  the  law  raises  an  implied  promise 
on  the  part  of  the  corporation  to  pay 
for  the  same.  See,  also,  Crane  v. 
School  Dist,  61  Mich.  399 ;  Smith  v. 
School  Dist,  69  Mich.  589 ;  Devoe  v. 
School  Dist.,  77  Mich.  610. 


1  Capital  Bank  v.  School  Dist  (No. 
Dak.),  48  N.  W.  Eep.  363.  See,  also, 
Weitz  V.  Independent  Dist  (1890),  79 
Iowa,  423,  426,  where  the  Iowa  Su- 
preme Court  said : —  "  The  power  of 
the  directora  is  limited  and  circum- 
scribed by  the  statute.  They  can  en- 
ter into  no  contract  unless  authorized 
to  do  so,  when  the  terms  of  the  con- 
tract, and  the  manner  of  binding  the 
district,  and  the  things  to  be  done  in 
order  to  bind  it,  as  prescribed  by  the 
statute  must  be  pursued.  .  .  . 
The  statute  confers  upon  the  school 
directors  the  power  to  contract 
for  the  building  of  a  school-bouse 
with  one  who  is  the  'lowest  respon- 
sible bidder,'  and  who  shall  furnish 
'bonds  with  sufficient  sureties  for 
the  faithful  performance  of  the  con- 
tract.' If  plaintiff  was  not  the  low- 
est bidder  and  did  not  furnish  the 
bonds  required,  the  statute  conferaed 
no  power  upon  the  directors  of  the 
defendant  to  contract  with  the  plaint- 
iff." Parr  v.  Village  of  Greenbush, 
73  N.  Y.  463 ;  Dickinson  v.  Pough- 
keepsie,  75  N.  Y.  65 ;  Dillon  on  Munic, 
Corp.  (3d  ed.),  §§466,468.  In  Farm- 
ers' &  Merchants'  Nat  Bank  v.  School 
Dist  (1889),  6  Dak.  255,  it  was  held 
that  school  districts,  being  spe- 
cial statutory  creations,  have  only 
such  implied  powers  as  are  necessary 
to  accomplish  the  purposes  of  their 
existence;   also,   that   the  warrants 
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board  and  there  signed  by  another  trustee  is  binding  on  the 
corporation.'  Where  the  president  of  a  board  of  school  direct- 
ors is  authorized  to  employ  teachers  with  the  consent  of  the 
board,  and  one  whom  he  employs  as  a  teacher,  by  written  con- 
tract, begins  teaching  under  it,  with  the  knowledge  of  each 
member  of  the  board,  who  knows  that  the  board  has  taken  no 
action  on  the  contract,  the  consent  of  the  members  will  be 
presumed,  and  the  contract  held  -^lid.^  The  board  of  educa- 
tion of  the  city  and  county  of  San  Francisco  under  the  au- 
thority given  it  by  statute  to  employ  teachers,  and  fix,  allow 
and  order  paid  their  salaries,  cannot  appoint  and  employ  "  in- 
specting teachers  "  to  perform  duties  imposed  by  the  act  on 
the  board  itself  and  on  the  superintendent,  such  as  visiting 
the  schools,  ascertaining  their  condition  by  oral  examinations, 
observing  the  methods  of  the  teachers  and  giving  them  advice 
and  instructions  in  the  methods  of  teaching.'  Where  the 
prudential  committee  of  a  school  district  employed  one  to 
teach  a  term  of  school,  no  vote  of  the  district  having  been 
taken  authorizing  such  action  by  the  committee  for  that  year, 
and  the  teacher  performed  her  contract,  the  district  was  held 
liable  therefor  under  the  Vermont  statute  which  provides 
that  the  prudential  committee  of  a  school  district  shall  "  ap- 
point and  agree  with  a  teacher  to  instruct  the  school.  .  .  ."* 
Where  school  trustees,  with  the  acquiescence  of  the  school 
town,  continue  to  act  as  such  after  the  expiration  of  their 
term,  and  before  their  successors  are  appointed,  they  are  offi- 
cers de  facto,  and  a  contract  with  a  teacher  entered  into  by 
them  has  been  held  to  be  binding  on  the  town.'  And  a  con- 
tract thus  made,  though  it  is  not  to  be  performed  before  the 
election  of  the  new  board,  will  bind  the  town.'    Where  an 

iTown  of  Milford  v.  Powner,  1S6  *  School  Town  of  Milford  tt  Zeigler 

Ind.  538;  S.  O.,  36  N.  E.  Rep.  484  (Ind.),  37  N.  E.  Repw  303.     It  was 

2  Hull  V.  Independent  Dist.  (Iowa),  further  held  that  a  contract  with  a 

46  N.  W.  Rep.  1053;  s.  C.,  48  N.  W.  teacher  by  school  trustees  after  the 

Rep.  83.  expiration  of  their  term,  and  before, 

s_Barry  v.  Goad,  89  Cal.  215 ;  a  C,  their  successors  qualified,  could  not 

26  Pac.  Rep.  785,  reversing  s.  C,  24  be  assailed  by  subsequently  elected 

Pac.  Rep.  1023.  trustees  on  the  ground  that  it  was 

<  Cobb  V.  School  Dist.  (Vt),  31  Atl.  fraudulently  made    by  the    former 

Rep.  957.  board  in  order  to  forestall  them  when 

s  School  Town  of  Mi' ford  v.Zdgler  it  was  not  alleged  that  the  teacher 

(Ind.),  37  N.  E.  Rep.  303,  was  a  party  to  the  fraud.     See,  also. 
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order  employing  a  teacher  is  passed  at  a  session  of  the  board 
of  school  trustees,  it  is  immaterial  that  the  trustees  signed  the 
contract  at  different  times.^  Nor  can  a  contract  with  a  teacher 
be  annulled  by  the  subsequent  action  of  a  school  town  in  abol- 
ishing the  department  in  which  she  was  engaged  to  teach.^ 

§  792.  4-titliority  of  county  treasurer,  etc. —  A  county 
being  largely  indebted  on  account  of  county  and  town  boun- 
ties to  volunteers,  represented  by  short  loans  for  which  an- 
nual taxes  were  levied,  the  treasurer  was  authorized  to  obtain 
extensions  as  the  towns  might  desire,  by  resolutions  of  the 
board  each  year  till  1875.  The  treasurer  assumed  the  au- 
thority of  borrowing  money  on  notes  of  the  county  signed 
by  himself  ofBcially,  and  giving  new  notes  for  old  notes  and 
bonds.  The  board  being  empowered  under  a  statute  to  bor- 
row money  and  renew  its  obligations  for  bounties,  which  stat- 
ute also  ratified  subsisting  obligations  of  that  nature,  it  was 
held  that  the  treasurer's  acts  were  binding  on  the  county.' 
A  vote  of  a  town  ratifying  the  action  of  the  selectmen  in 
borrowing  money,  which  is  applied  to  taking  up  outstanding 
debts  of  the  town,  cannot  be  rescinded  at  a  subsequent  meet- 
ing.* The  fact  that  a  county  had  collected  and  placed  in  the 
hands  of  its  treasurer  a  sum  sufficient  to  pay  claims  upon 
which  it  is  sued  does  not  operate  as  a  paj'ment  of  them,  or 
relieve  the  county  from  the  obligation  to  raise  money  to  pajs 

Gates  V.  School  Dist,  53  Ark.  468 ;  county  treasurer  in  procuring  exten- 

S.  c,  14  S.  W.  Rep.  656,  in  which  it  sions  of  and  renewing  certain   in- 

was  held  that  a  board  of  school  di-  debtedness,  in  pursuance  of  resolu- 

rectors  empowered  by  statute  with-  tions  of  the  board,  were  binding  on 

out  any  limitation  to  employ  a  super-  the  county,  there  being  no  mistake 

intendent  of  schools  might  make  a  as  to  the  debt  intended,  although  the 

contract  for  a  superintendent  for  a  resolutions  gave  it  the  name  of  a  debt 

term  beginning  after  some  members  which  did  not  exist ;  and  that  it  was 

of  the  board  go  out  of  oflSce.  '  no  defense  to  an  action  on  such  new 

1  School  Town  of  Milford  v.  Zeigler  obligations  to  show  that  the  treas- 
(Ind.),  37  N.  E.  Rep.  303.  urer  had  fraudulently  given  notes 

2  School  Town  of  Milford  v.  Zeigler  largely  in  excess  of  the  amount  re- 
(Ind.),  27  N.  E.  Rep.  303.  quested,  without  proof  that  the  notes 

8  Clark   V.  Saratoga   County,   107  in  suit  represented  a  part  of  such  ex- 

N.  Y.  558;    S.  C,  14  N.  E.  Rep.  428,  cess. 

following  Parker  v.  Saratoga  County,        *  Brown  v.  Winterport,  79  Me.  305 ; 

106  N.  Y.  392 ;  S.  C,  13  N.  E.  Rep.  308.  s.  C,  9  Atl.  Rep.  844. 
It  was  further  held  that  the  acts  of  a 
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them,  if  that  placed  with  the  treasurer  for  that  purpose  is  by 
him  appropriated  to  some  other  purpose.'  It  was  held  that 
the  city  of  New  Orleans  was  not  liable  for  taxes  collected  for 
the  metropolitan  police  by  defaulting  sheriffs  simply  because 
it  allowed  them  privileges  for  accelerating  the  payment  of 
such  taxes  and  her  own  taxes  from  delinquents.^ 

§  793.  Authority  of  officers  in  j^rticular  instances.— A 

municipal  corporation  authorized  by  its  charter  to  tax  "  all " 
the  real  and  personal  property  therein  has  no  power  to  ex- 
empt any  of  such  property  from  taxation.'  A  city  cannot 
levy  a  special  tax  to  pay  for  an  improvement  which  has  been 
made,  without  any  ordinance  authorizing  it,  before  the  pro- 
ceedings to  levy  the  special  tax  were  begun.*  An  act  which 
places  in  the  power  of  a  board  of  commissioners  of  a  county 
the  approval  of  official  bonds  of  certain  officers  does  not  con- 
fer upon  it  the  power  to  release  securities  on  those  bonds  on 
presentation  of  a  new  bond.'  A  town  cannot  lawfully  divide 
money  received  from  an  estate  among  its  inhabitants,  but  un- 
less there  is  clear  proof  of  such  an  intention  on  the  part  of  the 
town  or  of  some  of  its  officers  or  agents,  an  injunction  to  re- 
strain such  action  will  not  be  granted.'  Under  the  statute  of 
Indiana  providing  for  the  county  prison,  where  a  steam-heat- 
ing apparatus  is  placed  in  a  jail,  which  for  its  operation  re- 
quires a  skilled  engineer,  such  engineer,  though  employed  by 
the  sheriff,  should  be  paid  by  the  county  outside  of  the  sher- 
iff's compensation.''  A  county  court  in  Missouri  has  no  au- 
thority either  to  employ  an  attorney  to  assist  in  the  prosecu- 
tion of  a  suit  for  taxes  or  to  charge  the  county  with  liability 
for  his  compensation.*  It  has  been  held  that  a  resolution  of  a 
board  of  freeholders  to  purchase  lands  at  a  price  which  was 
shown  to  be  an  excessive  valuation  by  the  evidence  of  experts 

1  County  of  Caldwell  v.  Harbert,  68  «  Sullivan  v.  State,  121  Ind.   343 ; 

Tex.  321 ;  s.  C,  4  S.  "W.  Rep.  607.  s.  C,  23  N.  E.  Eep.  150. 

^  Harrison  v.  City  of  New  Orleans,  8  McFadden  v.  Town  of  Dresden, 

40  La.  Ann.  509 ;  s.  C,  4  So.  Eep.  133.  80  Me.  134 ;  s.  C,  13  Ati.  Eep.  275. 

'Whiting  V.  Town  of  West  Point  'BoardofComm'rsu.  Weeks  (Ind.), 

(Va.),  14  S.  E.  Eep.  698.  29  N.  E.  Eep.  776 ;  Board  v.  Eeissner, 

«  City  of  Carlyle  v.  Clinton  County  58  Ind.  260 ;  s.  C,  66  Ind.  568. 

(Ill),  30  N.  K  Eep.  782.  6  Butler  v.  Sullivan  County  (Mo.), 

18  S.  W.  Eep.  1142. 


§  794:.]  POWER   TO   INCUR   INDEBTEDNESS.  813 

in  such  matters  should  be  set  aside.^  A  contract  entered  into 
by  two  members  of  the  board  of  county  commissioners,  out- 
side of  their  county,  and  without  any  previous  authority  from 
the  board,  has  been  held  void  in  the  absence  of  any  subse- 
quent ratification  of  the  contract  by  the  board.* 

§  794.  The  same  subject  continued. — Under  the  constitu- 
tion of  North  Carolina,  which  prohibits  a  municipal  corporar 
tion  from  contracting  any  debt  unless  authorized  by  a  majority 
of  its  qualified  voters,  in  the  absence  of  such  authority  a  town- 
ship is  not  bound  by  the  appointment  of  its  agents  by  the 
county  commissioners  and  township  justices  to  subscribe  for 
railroad  stock  on  behalf  of  the  township,  and  to  represent  it 
and  vote  at  meetings  of  stockholders  and  by  the  exercise  of 
such  authority  by  such  agents.'  The  power  of  city  boards  of 
improvement  to  bind  their  districts  for  the  payment  of  inter- 
est on  a  debt  legally  contracted  is  implied  from  the  powers 
expressly  conferred  on  the  boards  by  the  Arkansas  statutes 
which  provide  that  such  boards  shall  have  control  of  improve- 
ments in  their  districts,  may  make  all  contracts  in  reference 
thereto,  borrow  money  at  interest,  and  pledge  all  uncollected 
assessments  for  the  payment  thereof.*  Such  city  boards  of 
improvement  are  not  municipalities  within  the  meaning  of  the 
constitution  of  Arkansas,  declaring  that  no  "  municipality  in 
that  State  shall  ever  loan  its  credit  or  issue  any  interest-bearing 
evidences  of  indebtedness." '  Municipal  oflBcers  authorized  to 
purchase  and  hold  for  the  benefit  of  the  town  property  to  a 
certain  value,  and  also  to  maintain  public  schools,  and  to  this 
end,  as  well  as  to  defray  the  ordinary  expenses  of  municipal 
government,  to  levy  taxes,  may  buy  a  school-house  (its  value, 
together  with  the  property  already  owned,  not  exceeding  the 
value  of  property  in  its  power  to  hold)  on  credit  and  give  war- 
rants therefor.*  "Where,  however,  the  municipal  officers  have 
no  express  authority  to  borrow  money,  and  instead  of  the  war- 
rants being  given  to  the  vendor  of  the  school-house  they  bor- 

1  State  V.  Board  (N.  J.),  23  Atl.  Eep.  *  Fitzgerald  v.  Walker  (Ark),  17  S. 
343.  W.  Eep.  703. 

2  Willis  V.  Webb  (Kan.),  37  Pac.  'Fitzgerald  «.  Walker  (Ark.),  17  S. 
Eep.  825.  W.  Eep.  703. 

»  Lynchburg  &c.  E.  Co.  v.  Board  of       'Allen  v.  Intendant,  89  Ala.  641 ; 
Comtn'rs  (N.  C),  13  S.  E.  Eep.  788.         S,  C,  8  So.  Eep.  30. " 
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row  money  and  give  warrants  therefor,  and  with  the  money 
pay  the  vendor,  the  warrants  are  void,  but  the  town  is  liable 
on  an  implied  contract  to  repay  the  money  which  it  has  re- 
ceived and  applied  to  an  authorized  purpose.'  A  settlement 
by  an  overseer  lof  the  poor  of  an  action  brought  by  himself  or 
his  predecessor  for  penalties  for,  the  violation  of  the  excise 
laws,  when  honestly  made  in  furtherance  of  general  public 
opinion,  and  upon  terms  fair  and  treasonable,  is  within  the 
power  of  the  overseer,  and  will  not  be  interfered  with  by  a 
court  of  equity.^  Though  there  may  be  a  law  authorizing  the 
appointment  of  a  board  of  park  commissioners  with  power 
to'purchase,  condemn,  pay  for  and  regulate  the  parks  of  a  city, 
it  being  discretionary  whether  they  be  chosen,  where  there 
has  not  been  appointed  such  a  board  the  power  remains  in  the 
city  council  to  purchase  or  condemn  and  to  improve  and  care 
for  these  public  grounds.'  And  the  city  council  has  the  power 
without  a  vote  of  the  electors,  as  the  statute  authorizes  ex- 
penditures from  the  general  fund  for  such  purposes.*  The 
council  of  a  borough  organized  under  the  New  Jersey  statute 
has  no  right  to  enter  into  a  contract  by  which  the  public 
moneys  are  to  be  expended  and  borough  bonds  are  to  be 
issued  to  pay  for  grading  and  filling  a  street,  unless  such  grad- 
ing and  filling  have  been  directed  to  be  done  by  an  ordinance.* 

§  795.  Power  of  a  trustee  of  a  school  township. —  The 

limitation  of  the  trustee's  authority  is  in  respect  to  the  manner 
and  extent  of  contracting  debts  for  the  to\ynship,  and  when 
the  debt  is  lawfully  contracted  the  trustee  has  the  necessarily 
resulting  power  of  giving  the  creditor  a  proper  written  ac- 
knowledgment and  promise  to  pay.*  Where  a  trustee,  acting 
for  a  school  township,  buys  furniture  which  is  received  and 

1  Allen  V.  Intendant,  89  Ala.  641 ;  said :  — "  The  resolution  [of  the  coun- 
s.  c.  8  So.  Eep.  30.  oil]  attempts  to  bind  the  borough  and 

2  Olph  V.  Leddick,  59  Hun,  637 ;  S.  C,  pledge  its  credit  for  the  payment  of 
14  N.  Y.  Supl.  41.  money  to  be  expended  to  accomplish 

'  In  re  City  of  Cedar  Rapids  (Iowa,  a  purpose,  which  purpose  has  no  legal 

1893),  51  N.  W.  Eep.  1143.  existence." 

*Jn  re  City  of  Cedar  Rapids  (Iowa,  6  Noble   School   Furniture  Co.  v. 

1893),  51  N.  W.  Eep.  1143.  Washington    School  Tp.  (Ind.)j    39 

5  State  V.  Brigantine  Borough  (N.  J.,  N.  K  Rep.  935. 
1893),  34  Atl.  Eep.  481.    The  court 
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used  in  the  schools,  and  is  of  the  value  agreed  to  be  paid,  an 
acknowledgment  of  indebtedness  issued  by  him  on  behalf  of 
the  township  constitutes  a  valid  written  contract,  and  is  not 
within  the  statute  of  limitations  governing  actions  on  accounts 
and  contracts  not  in  writing.^  That  the  trustee  of  a  town- 
ship, without  first  being  authorized  by  the  court  commission- 
ers, incurred  indebtedness  in  excess  of  the  fund  in  hand  to 
which  it  was  chargeable,  as  forbidden  by  the  statutes  of ,  In- 
diana, has  been  held  a  matter  of  defense  which  it  was  incum- 
bent on  the  township  to  plead  in  an  action  for  the  indebtedness, 
and  that  it  was  not  necessary  for  the  plaintiff  to  anticipate 
possible  objections  that  do  not  appear.' 

§  796.  Town  selectmen^  etc. —  Under  the  power  given  by 
Connecticut  statutes  to  superintend  the  concerns  of  the  town, 
the  selectmen  may,  though  the  town  itself  has  taken  no  ac- 
tion, employ  counsel  and  spend  its  money  in  proper  ways  in 
opposing  a  petition  asking  the  legislature  to  divide  its  terri- 
tory and  apportion  its  property,  debts  and  liabilities.'  Un- 
der the  Indiana  statute  which  provides  that  the  town  trustees 
may  negotiate  and  sell  town  bonds,  the  trustees  can  employ 
a  broker  to  effect  the  sale.*  And  the  contract  need  not  be  in 
writing."  In  a  suit  by  a  broker  to  recover  for  his  services  un- 
der such  a  contract  the  complaint  need  not  show  that  the 
bonds  sold  by  the  plaintiff  were  legally  issued.*  Where  money 
has  been  appropriated  by  a  county  to  a  town,  and  received  by 

>  Noble    School   Furniture   Co.  v.  94 ;  S.  C,  6  N.  E.  Kep.  123,  and  7  N.  E. 

Washington    School  Tp.   (Ind.),  39  Eep.  763. 

N.  E.  Eep.  935.    See,  also,  Litten  v.  ^  Noble   School   Furniture  Co.  v. 

School  Tp.,  127  Ind.  82 ;   S.    C,    26  Washington   School   Tp.    (Ind.),  39 

N.  E.  Eep.  567;  School  Tp.  v.  Barnes,  N.  E.  Eep.  935.    See,  also,  Pine  Civil 

119  Ind.  213;  S.  a,  21  N.  E.  Eep.  747;  Tp.  v.  Huber  Mfg.  Co.,  88  Ind.  131 ; 

Bloomington    School    Tp.    v.    Nat.  Jefferson   School  Tp.  v.  Litton,  116 

School  Furnishing  Co.,  107  Ind.  43;  Ind.  467;  s.  c,  19  N.  E.  Eep.  338. 

&  C,  7   N.    E.  Eep.  760;    State  v.  3  Parrel  u.  Town  of  Derby,  58  Conn. 

Hawes,  113  Ind.  333;  a  C,  14  N.  E.  234;  S.  a,  30  Atl.  Eep.  460. 

Rep.  87 ;  Boyd  v.  School  Tp.,  114  Ind.  *  Eeed  v.  Town  of  Orleans  {Ind,),  37 

310;  s.  o.,  16  N.  E.  Eep.  511;  Union  N.  E.  Eep.  109. 

School  Tp.  V.  First  Nat  Bank,  102  »Eeed  v.  Town  of  Orleans  (Ind.), 

Ind.  464;   S.  C,  2  N.  E.  Itep.  194;  37  N.  E.  Eep.  109. 

Johnson  School  Tp.  v.  Citizens'  Bank,  «  Eeed  v.  Town  of  Orleans  (Ind.), 

81  Ind.  515 ;  Brownlee  v.  Board,  81  37  N.  K  Eep.  109. 
Ind.  186;   Long  v.  Straus,  107  Ind. 
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an  officer  of  the  town  for  the  town,  he  is  bound  to  account  for  it 
to  the  town,  though  the  county  had  no  authority  to  make  the 
appropriation,  and  the  payment  to  him  was  without  warrant  of 
law.'  And  it  is  no  defense  in  an  action  against  them  for  this 
money  that  the  officer  expended  it  for  the  use  of  the  town  in 
repairing  its  highways  and  bridges,  where  he  expended  it 
without  any  direction  from  the  town  board  as  provided  by 
the  Wisconsin  statutes,  and  without  thereafter  rendering  an 
account  to  the  board  to  be  audited  and  allowed  as  provided 
by  other  statutes.^  A  resolution  of  the  county  board  author- 
izing a  town  to  erect  a  bridge  and  issue  its  bonds  in  payment 
therefor  is  rendered  entirely  void  by  the  failure  of  the  board 
to  require,  as  provided  in  New  York  statutes,  adequate  secu- 
rity, in  addition  to  that  given  for  the  faithful  performance  of 
their  ordinary  duties,  from  the  officers  charged  with  the  duty 
of  issuing  the  bonds  and  disbursing  the  proceeds.'  An  appli- 
cation of  the  funds  of  a  town,  derived  from  taxation,  for 
purposes  beyond  the  purview  of  municipal  grant,  is  a  wrongful 
appropriation  of  the  funds  held  in  trust  for  the  tax-payers  and 
people  to  pay  the  legitimate  expenses  of  the  town,  and  is  nuU 
and  void.  Kesident  tax-payers  have  the  right  to  invoke  the 
interposition  of  a  court  of  equity  to  prevent  an  illegal  dispo- 
sition of  the  moneys  of  the  corporation  or  the  illegal  creation 
of  a  debt  which  they,  in  common  with  other  property  hold- 
ers, may  otherwise  be  compelled  to  pay.* 

§797.  The  same  subject  continued. —  Neither  the  select- 
men nor  the  treasurer  of  a  town  in  Connecticut  have  general 
power  to  borrow  money  or  to  incur  any  debts  in  behalf  of 
the  town.*    Selectmen  authorized  to  borrow  money  and  pay 

1  Town  of  Eemington  v.  Ward,  78  election  cases.  They  said : —  "  These 
Wis.  539 ;  s.  C,  47  N.  W.  Rep.  659.  contests  are  personal,  and  the  corpo- 

2  Town  of  Eemington  v.  Ward,  78  ration  can  have  no  interest  in  the  re- 
Wis.  539 ;  S.  C,  49  N.  W.  Eep.  659.  suit,  and  an  appropriation  to  pay  any 

3  Barker  v.  Town  of  Oswegatchie,  one  of  the  parties  the  expenses  he 
10  N.  y.  SupL  834.  may  be  put  to  is  without  legal  au- 

*Peck  V.  Spencer  (1890),  26  Fla.  23,  thority."  See,  also,  Lanier  v.  Padg- 
in  which  case  the  court  held  there  ett,  18  Fla.  843;  Cotton  v.  Comm'rs,  6 
was  no  power  expressly  given  in  its  Fla.  610;  Murphy  v.  City  of  Jackson- 
charter,  or  by  reasonable  implication,  ville,  18  Fla.  818. 
to  the  town  council,  to  appropriate  "  Town  of  Bloomfleld  v.  Charter 
money  in  the  defense  of  contested  Oak  Nat  Bank  (1886),  131  U.  S.  121 ; 
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certain  claims  cannot,  under  such  authority,  give  the  notes 
of  the  town  to  the  clairaants.  They  must  pay  whatever  money 
they  borrow  to  the  town  treasurer  and  then  draw  their  orders 
on  him  for  it.*  Towns  in  Connecticut,  it  has  been  held,  while 
having  power  to  build  town  halls,  have  no  power  to  build  a 
structure  containing  a  town  hall,  the  greater  part  of  Avhich  is 
designed  to  be  rented  to  private  parties  for  'other  uses.^  In 
the  absence  of  authority  so  conferred,  a  town  has  no  power  to 
appropriate  money  for  gratuities  to  men  drafted  for  the  mili- 
tary service  of  the  United  States.'  But  the  actions  of  towns 
in  illegally  appropriating  money  to  such  purposes,  it  has  been 
held,  might  be  confirmed  and  made  binding  upon  such  towns 
by  a  retroactive  legislative  act.*  Township  supervisors  in 
Pennsylvania  may  lawfully  borrow  money  in  good  faith  to  re- 
pair roads  and  bridges  injured  or  destroyed  by  a  flood.'  The 
board  of  health  of  a  township  has  power,  and  it  is  its  duty 
during  the  prevalence  of  a  contagious-  disease,  if  necessary,  to 
employ  a  physician,  and  the  township  is  primarily  liable  in 
the  premises ;  and  such  physician  is  not  bound  to  look  any- 
where else  for  payment,  his  contract  being  with  the  town- 
ship.' A  town  in  Connecticut  having  voted. to  build  an  alms- 
house appointed  a  committee  to  procure  plans  and  specifica- 
tions to  be  submitted  to  "buildersj  and  directed  them  to  give 
the  contract  to  the  lowest  responsible  bidders.  The  committee 
decided  to  give  the  contract  to  parties  who  were  not  the  low- 
est responsible  bidders.  The  Supreme  Court  held  an  injunc- 
tion in  a  suit  of  a  tax-payer  in  restraint  of  the  town  authori- 
ties was  improperly  granted,  as  the  matter  was  wholly  within 

S.  C,  7  S.  Ct  Eep.  865.    It  was  also  Stoaji:  v.  Warren,  37  Conn.  238 ;  State 

held  that  the  reports  made  to  an  an-  v.  Fyler,  48  Conn.  159. 

nual  meeting  of  the  town  by  the  se-  *  Bartholomew   v.  Harwinton,   33 

lectmen  and  treasurer  as  required  by  Conn.  410 ;  Potter  v.  Canaan,  37  Conn. 

statute  are  not.  unless  acted  on  by  224 

the  town,  evidence  to  ch'arge  it  with  *  Haneval  v.  Township  of  Jackson 

debts  which  those  officers  had  noau-  (Pa),  28  W.  N.  C.130;  s.  C,  21  Atl. 

thority  to  contract  in  its  behalf.  Rep.  672. 

1  Ladd  V.  Franklin,  37  Conn.  62,  70.  « Wilkinson  v.  Tp.  of  Long  Eapids 

2  White  V.  Stamford,  37  Conn.  578,  (1889),  74  Mich.  63.  See,  also,  Rae  v. 
holding,  however,  that  it  is  compe-  Flint,  51  Mich.  526 ;  a  C,  16  N.  W. 
tent  for  the  legislature  to  validate  the  Rep.  887;  Elliott  t).  Supervisors,  58 
transaction.  Mioh.  452 ;  S.  C,  25  N.  W.  Rep.  461, 

»  Booth  V.  Woodbury,  82  Conn.  125 ; 
62 
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the  conf f ol  of  the  town,  which  cotild  confirm.  miV  accept  the 
actions  of  its  committee  or  deny  its  resppngibility  for  their 
acts.'  .'  > 

§798.  Township  boards.—  A  Michigan vstXtute  authorizing 
£1  township  board  to  is^ue  township  bonds  to  the  amount  of 
|4,000  for  the  payment  of  certain  outstanding  orders  was  held 
not  to  require  the  payment  of  all  such  orders,  whether  valid  or 
invalid,  but  to  leave  it  in  the  power  of  the  township  board  to 
determine  their  validity.''  ,  Under  another  Michigan  statute 
■prohibiting  the  issuance  of  highway  or  contingent  orders  in 
excess  of  the  funds  provided  for  those  purposes,  the  mere  fact 
tha,t  there  were  outstanding  orders  to  pay  which  there  was  no 
money  did  not  show  that  such  orders  were  illegal  when  ft  did 
not  appear  what  moneys  were  raised  for  the  year  in  which  the 
orders  were  issued  or  that  the  moneys  so  raised  were  not  ap- 
plied to  some  other  purpose.'  Where  a  committee  is  appointed 
at  a  town  meeting  to  procure  plans  and  specifications  for  a 
school-house,  and  the  treasurer  of  the  town  is  authorized  tp 
borrow  a  sum  not  exceeding  a  certain  amount  for  the  use  ojE 
the  committee,  the  authority  of  the  committee  to  incur  ^debts 
on  behalf  of  the  town  is  limited  to  that  amount.*  And  the 
fact  that  the  town  adopts  the  report  of  such  a  committee  ia 
relation  to  the  erection  of  such  a  building  does  not  ratify  ah 
expenditure  in  excess  of  such  amount,  where  it  does  not  ap- 
pear that  the  report  informed  the  town  of  such  increaseci 
expenditures.' 

'■   §  799.  The  same  subject  continued  —  Michigan  decisions. 

•In  general  the  presentation  to  the  board  of  a  claim  against 

1  Dibble  v.  Town  of  New  Haven  has  to  restrain  the  agent  of  an  indi- 

(1888),, 56  Conn.,  199,    The  court  said  vidual." 

that  "  in  making  expenditures  [in  the  3  Boyce  v.  Auditor-General  (Mich.), 

discharge  of  a  governmental  duty]  .51  N.  W.  Rep.  457. 

Mie  will,  of  the  municipality  is  a  law  s  Boyce  w  Auditor-General  (Mich.), 

unto  itself,  as  is  that  of  an  individual  61  N,  W.  Rep.  457. 

to  himself,  &fld  as  little  subject  to  gu-  ..    *  Brown  v.  Inhabitants  of  Mehxse 

dicial  control ;  and  if  it  appoints  an  (Mass.),  30  N..E.  Rep.  87.    See,  also, 

agent  to  make  contracts  in  its  name  Tumey  v.  .Town  of  Bridgeport,  55 

for  such  purposes,  a  court  has  no  Conn.  412 ;  ^  u,  12  Atl.  Rep.  520. 

greater  power  to  restrain  it  than  it  'Brown  v.  Inhabitants  of  Melrose 

(Mass.X  30  N.  E.  Rep.  87. 
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a  township  ■  confers  jurisdiction  to  decide  whether  the  claim 
is  a  valid  township  charge  or  not,  pleadings  or  formal  pa- 
pers not  being  required.'  The  presence  of  the  claimant 
before  the  board  is  not  necessary  to  the  allowance  of  his  ac- 
count. Nor  is  it  necessary  that  the  account  should  be  sworn 
•to  (although  it  must  be  in  writing)  or  that  it  be  proved  by 
•evidence  under  oath.  The  board  may  act  upon  its  own 
"knowledge  of  the  demand,  and  if  satisfied  of  its  correctness 
that  is  enough.*  Where  a  township  board  assumes  to  pass 
upon  and  allow  a  class  of  claims  over  which  the  law  gives  it 
no  jurisdiction,  its  allowance  is  void,  and  the  supervisor  and 
township  clerk  cannot  be  compelled  by  mandamus  to  issue 
orders  thereon.'  Under  a  statute  of  Michigan  the  township 
boards,  independent  of  any  vote  of  the  electors,  might  raise 
■money  to  pay  claims  audited  and  allowed  against  the  town- 
ship.* A  township  is  not  estopped  by  the  action  of  its  board 
"in  settling  with  the  treasurer  from  suing  him  for  an  additional 
amount  afterwards  found  to  be  due  and  overlooked  in  the  set- 
tlement.* A  township  treasurer  who  holds  for  a  new  school 
district  a  tax  collected  to  pay  its  ascertained  proportion  of 
the  value  of  school  property  in  the  district  of  which  it  was 
formerly  a  part  cannot  receive  school  orders  on  the  old  dis- 
trict for  such  tax ;  he  cannot  use  the  fund  for  anj'  purpose  ex- 
cept to  pay  it  over  to  the  new  district,  and  if  he  does  so  he 
is  liable  to  account  for  it  as  though  never  drawn  out.*  A 
warrant  drawn  upon  the  township  treasurer  by  the  director 
of  a  .school  district  and  countersigned  by  the  moderator  is 
not  a  negotiable  instrument,  and  no  action  can  be  maintained 
thereon  by  a  transferee.'    The  assessor  of  a  school  district  is 

1  Wall  V.  Tarnbnll,  16  Mich.  288.  should  be  made  payable  to  the  dis- 

2  Wall  V.  Turnbull,- 16  Mich.  338.  trict  assessor,  and  was  void  if  drawn 
''People  V.  Blackman,  14  Mich.  336.  payable  to  ";  A.  or  bearer.''  In  Stock- 
<  Wisner  v.  Davenport,  5  Mich.  501.  well  v.  White  Lake,  33  Mich.  341,  it 
s  Boardman  v.  Flagg,  70  Mich.  372.  was  held  that  the  duty  of  a  mo(^er- 
«  Midland  School  Districts,  40  Mich,  ator  of  a  school  district  to  counter- 

5M,                            ■  sign  an  order  drawn  by  the  director 

'  Fox  V.  Shipman.  19  Mich.  818.  In  upon  the  assessor  is  not  merely  min- 

Fractional  School  Dist.  «.  Mallory,  33  .  jsteriaL.  He  has  a  right  to  satisfy  him- 

Mich.  Ill,  it  was  held  that  an  order  self  that  the  director  drew  it  for  a 

drawn  by  the  director  upon  the  town-  valid  claim,  and  in  the  proper  per- 

ship    treasurer    for  school   money  farmance  of  his  duty. 
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the  lawful  treasurer  and  ctepbsitary  of  school  district  funds, 
and  all  liionays  must  pass  through  his  hands  and  be  paid  out 
by  him  on  proper  orders.' 

§  800.  Town  trustees  —  Indiana  decisions.—  The  board  of 
trustees  of  a  town  in  Indiana  have  incidental  power  to  em- 
ploy counsel  to  defend  an  action  for  false  imprisonment 
brought  against  the  town  marshall)y  one  arrested  by  him  for 
the  violation  of  a  town  ordinance,  and  a  claim  for  services 
rendered  under  such  employment  may  be  enforced  against 
the  town.^  A  town  possesses  inherent  power  to  purchase  fire- 
engines  for  the  protection  of  the  property  of  its  citizens  from 
fire.'  A  township  has  been  held  not  to  be  liable  upon  a  cer- 
tificate issued  by  its  trustee  for  school  supplies  contracted  for 
by  him  for  future  delivery,  which  supplies,  although  suitable, 
were  not  needed  in  the  township  schools,  and  which  the  town- 
ship refused  to  accept.*  A  township  trustee  has  no  authority 
to  accept  the  note  of  his  predecessor  in  payment  of  the  sum 
due  from  him  to  the  township,  but  the  outgoing  trustee  is 
required  to  pay  his  obligation  in  money.*  The  sureties  on  the 
bond  of  a  defaulting  township  trustee  cannot  recover  against 
the  township,  as  assignees  of  an  order  of  the  board  of  county 
commissioners,  payable  out  of  the  township  funds,  given  to 
the  trustee  for  his  services  and  assigned  for  the  indemnity  of 
his  sureties,  so  long  as  the  township  has  an  unpaid  judgment 
against  the  township  trustee  for  the  money  lost  by  his  default 
in  excess  of  the  amount  of  the  order."  An  obligation  for 
property  bought  for  the  use  of  a  township,  and  received  by 
it,  may  be  given  by  the  trustee.''    "While  a  township  trustee 

1  Midland  School  Districts,  40  Mich.  »  Madison  Tp.  v.  Dunkle  (1888),  114 
551.    See,  also.  Burns  v.  Bender,  36    Ind.  263. 

Mich.  195.    The  township  treasurer  «Heth  Tp.  v.  Lewis  (1888),  114  Ind. 

can  pay  school  moneys  only  to  the  508,  holding  that  the  order  of  allow- 

school  district  assessor,  and  then  only  ance  is  not  a  commercial  instrument 

on  the  Warrant  of  the  proper  district  and  the  surety's  rights  are  no  greater 

offcers.  than  the  principal's. 

2  Cullen  V.  Town  of  Carthage  (1885),  '  Pine  Civil  Tp.  v.  Huber  Mfg.  Co. 
103  Ind.  196.  (1883),  83   Ind.    121.     In  Wallis    v. 

'  Corpm-ation  of  Bluffton  v.  Studa-  Johiison  School  Tp.  (1888),  75  Ind. 

baker  (1886"),  106  Ind.  129.  368;  it  was  held  that  where  a  prom- 

*  Boyd  V.  Mill  Creek  School  Tp.  isaory  note  signed    by    a  township 

(1888),  114  Ind.  210,  trustee  appears  upon  its  face  to  have 
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has  no  authority  to  borrow  mpney  for  the  use  of  the  sohoolj 
corporation,  yet  for  money  borrowed  and  actually  used  fori 
the  benefit  of  the  school  township,  in  a  legitimate  way,  as  in 
payment  of  a  corporate  indebtedness,  the  school  township 
may  be  held  liable.' 

§801.  The  same  subject  continued.— The  trustee  of  a 
school  corporation  has  power  to  contract  a  debt  in  the  name 
of  and  binding  upon  such  corporation  in  the  purchase  of 
necessary  furniture,  apparatus  and  other  supplies  of  its  schools, 
and  to  execute  in  the  name  of  his  corporation  a  valid  and 
binding  certificate  of  indebtedness  or  note  for  the  amount  of 
such  debt,  and  such  certificate  or  note  will  constitute  'prima 
facie  a  good  cause  of  action  against  the  corporation.^  And  it 
had  before  been  held  that  payment  of  such  a  note  could  not 
be  resisted  upon  the  grounds  that  the  goods  were  not  needed 
and  that  the  price  of  the  goods  —  in  this  case  school  furni- 
ture—  was  too  high,  unless  fraud  be  shown,  and  not  then 
without  an  offer  duly  made  to  return  the  goods.'  This  power 
has  been  still  further  qualified  by  a  ruling  that  such  a  con- 
been  intended  to  impose  an  obliga-  money  paid.  But  where  the  trustee 
tion  en  the  township,  and  it  appears  has  money  in  his  hands  derived  from 
that  the  consideration  therefor  the  school  revenues  or  funds,  such 
moved  to  the  township,  the  contract  subrogation  cannot  occur.  The  au- 
sbould  be  regarded  as  that  of  the  thority  of  the  trustee  is  purely  stat- 
corporation,  and  not  as  that  of  the  utory,  and  all  who  deal  wjtli  him 
oiBcer  whose  name  is  signed  to  it  must,  at  their  peril,  ascertain  the  ex- 
1  First  Nat.  Bank  v.  Union  School  tent  of  his, authority.  Bloomington 
Tp.  (1£81),  75  Ind.  361 ;  Bicknell  v.  School  Tp.  «..  National  &c.  Co.  (1886), 
Widner  School  Tp.   (1881),   73  Ind.     107  lad.  43. 

501 ;  Wallis  v.  Johnson  School  Tp.  2  Miller  v.  White  River  School  Tp. 
(1881).  75  Ind.  368;  Union  School  Tp.  (1885).  101  Ind.  503.  It  was  further 
V.  First  Nat  Bank  (1885)^  102  Ind.  held  that  such  a  certificate  was  not 
464,  holding  that  where  the  school  rendered  invalid  by  the  trustee's 
trustee  borrows  money  and  executes  failure  to  comply  with  the  provisions 
notes  therefor  in  the  name  of  the  of  R.  S.  Ind.  1881,  §§  6006,  6007,  as 
school  corporation,  the  corporation  those  sections  of  the  statute  have  no 
will  be  liable  if  the  iponey  is  actually  application  to  the  ordinary  debts  of 
used  for  the  payment  of  legitimate  a  school  corporation,  incurred  by  the 
claims  against  the  corporation,  and  trustee  for  the  usual  and  necessary 
the  circumstances  are  such  as  make  furniture,  apparatus  and  other  sup- 
■  it  equitable  that  the  lender  shouW  plies  of  its  common  schools. 
be  subrogated  to.  the  rights  of  the  3  Johnson  School  Tp.  v.  Citizens' 
peraons  whose  claims  the  borrowed    Bauk  (1832),  81  Ind.  515. 
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tract  for  school  supplies  could  not  be  made  by  the  trustee 
unless  the  supplies  were  suitable  and  reasonably  necessary  for 
the  township,  and  had  been  actually  delivered  to  and  received 
by  the  township.'  Under  the  statutes  of  Indiana,  which  provide 
in  substance  that  tovifnship  trustees  cannot  contract  debts  on 
behalf  of  their  township  in  excess  of  the  fund  on  hand  to 
which  such  debts  are  chargeable,  and  of  the  fund  to  be'derived 
from  the  tax  assessed  against  theii*townships  for  the  year  in 
which  such  debts  are  to  be  incurred,  without  first  proburing 
an  order  from  the  board  of  county  commissioners  authorizing 
them  to  contract  such  debts,  and  that  in  order  to  procure 
such  an  order  they  shall  file  a  petition  setting  forth  the  ob- 
ject for  which  the  debts  are  to  be  incurred,  and  give  twenty 
days'  notice  of  the  filing  of  such  petition,  the  trustees  of  a 
school  township,  without  an  order  from  the  board  of  county 
commissioners  authorizing  it,  cannot  contract  a  debt  for  the 
building  of  a  school-house  which  will  make  the  aggregate  debts 
chargeable  to  the  special  school  fund  exceed  the  amount  of  that 
fund  on  hand  and  to  be  derived  from  the  tax  assessed  against 
the  township  for  the  year  in  which  the  debt  is  to  be  incurred.'- 

1  State  V.  Hawes  (1887),  113  Ind.  Merrill   v.  Town   6f  MonticeUo,   16 

333.    See,  also.  Reeve  School  Tp.  v.  Cent  L.  J.  90. 

Dodson,  98  Ind.  497,  where  the  com-  ^Middteton  v.  Greeson  (1885),  106 
plaint  in  such  a  case  was  held  bad  on  Ind.  18,  holding  tax-payer  entitled  to 
demurrer  for  its  failure  to  aver  that  an  injunction;  also,  that  the  statutes 
the  articles  purcliased  for  the  benefit  limited  the  authority  of  the  town 
of  the  schools  were  suitable  or  neces-  trustee  to  contract  debts,  whether  on 
sary,  or  that  they  had  been  received  behalf  of  the  civil  or  school  district, 
by  the  township.  As  to  the  paper  The  court  said :— "  The  legislation  of 
creating  no  obligation  against  any  the  State  clearly  shows  that  the  con- 
one,  Axt  V.  Jackson  School  Tp.,  90  tracting  of  debts  by  township  trustees 
Ind.  101;  as  to  the  rights  of  the  as-  onbehalf  of  both  their  school  and  civil 
signee  being  no  more  than  that  of  townships  was  regarded  by  the  legist 
the  person  to  whom  it  was  issued,  lature  as  a  growing  evil,  and  one 
Sheffield  School  Tp.  v.  Andress,  56  that  should  be  cheeked.  We  think' 
Ind.  157;  MCCurdy  u  Bowes,  88  Ind.  too,  that  the  legislation  and  the  use 
583;  Mayor  v.  Ray,  19  Wall.  468;  of  the  words  'township  trustee' 
Wall  V.  County  of  Motroe,  103  U.  S.  therein  show  that  generally  the 
74 ;  Police  Jury  v.  Britton,  15  Wall,  legislature  regarded  these  words  ai 
586 ;  First  Nat.  Bank  v.  Rush  School  sufficiently  comprehensive  and  spe^ 
Dist.  81  Pa.  St.  307 ;  as  to  the  in-  ciflc  to  include  the  township  trustee 
validity  of  such  a  paper,  Bissell  v.  in  his  dual  capacity  as  trustee  of  the 
Spring  Valley  Tp,,  110  U.  S.  162;  civU  and  school  townships." 
School  Dist  V.  Stone,  106  U.  &  183- 
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§  802.  Directors  of  schools  —  Illinois  decisions. —  For  the  ■ 

purpose  of  building,  sohool-houses,-  purchasing  school  sites,  or 
for  repairing  or  improving  the  same,  school  directors  iti  Illi-' 
nois,  by  a  vote  of  the  people  of  their  district,  are  authorized  to 
borrow  money  and  give  bonds  therefor  executed  by  any  two. 
of  them.^  The  power  to  borrow  money  carries  with  it  at  com- 
mon law,  independent  of  the  statute,  the  power  to  give  evi- 
dence of  the  loan.  The  power  in  school  directors  to  give 
bonds  for  money  borrowed  given  by  statute  is  not  a  limita- 
tion but  an  enlargement  of  their  powers.  An  order  given 
by  them  or  their  treasurer,  or  other  simple  evidence  of  in- 
debtedness for  money  borrowed  for  school-house  purposes,  is 
valid  and  may  be  enforced  against  the  district.*  When  school 
directors  borrow  money  under  authority  of  the  statute,  their 
duty  is  to  pay  it  to  their  treasurer,  who  is  the  only  proper 
custodian.  Should  they  place  it  in  the  hands  of  any  one  else, 
it  is  at  their  own  risk.'  School  directors  have  no  power  to. 
make  acceptances  of  orders  or  bills  of  exchange  so  as  to  bind' 
the  school  district  and  create  a  right  of  action  against  them.* 
A  contract  by  school  directors  for  the  purchase  on  credit  of] 
school  apparatus,  where  it  did  not  appear  that  there  were  any. 
surplus  funds  after  all  necessary  school  expenses  were  paid' 
applicable  to  such  purchase,  has  been  held  void.*  Orders 
drawn  by  school  directors  on  the  township  treasurer  in  pay- 
ment for  building  a  school-house  without  a  vote  of  the  people 

■  iFolsom    V.  School  Eiirectors,   91  '  and    functions  not  conferred  upon' 

111.  402.  them,   the  statute  makes  them  re-- 

^Folsom    V.  School  Directors,   91  sponsible    for    all  losses    that  may, 

111.    403.      In    School    Directors    v.  ensue.                                     c 

Sippy,  54  UL  387.  it  was  held  that  *  Peers  v.  Board  of  Education,  72 

this  power  to  borrow  ijioney' upon  a  111.508. 

vote  of  the  people  could  not  be  en-  5  Clark  v.  School  Directors,  78  111.' 

larged  by  construction  or  implica-  474,  holding  the  authority  given  to 

tion,  so  as  to  authorize  them  to  exe-  school  directors  by  statute  to  "  ap- 

cute    promissory,    notes    which     in  propriate  to  the  purchase  of  libraries 

themselves  would  be  binding  on  the  and  apparatus  any  surplus  funds  af-ter 

district  all  necessary  expenses  are  paid  "  to 

.  s  Adams  v.  State  of  Illinois,  83  111.  be   a  limitation  to  their  .power  to 

132.    The  reason  for  the  rule  is  that  make  such  purchases  to  the  circum- 

their  duties  are  derived  exclusively  stances  named,  and  to  be  an  implied 

from  the  statute  and  are  speciKcally  restriction  of  any  power  to  purchase 

defined,  and  if  they  exercise  powers  generally  on  credit. 
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on  the  question  will  be  void  even  in  the  hands  of  an  assignee, 
and  the  successors  of  such  directors  may  contest  their  va- 
lidity.i 

§  803.  Town  supervisors  —  Illinois  and  Minnesota  decis- 
ions  -It  has  been  held  in  Illinois  that,  under  existing  legis- 
lation, the  authority  of  a  supervisor  of  a  town  to  employ 
counsel  to  represent  the  town  in  defending  a  suit  in  the 
United  States  courts  upon  bonds  of  the  town,  the  validity  of 
which  was  disputed,  might  well  be  implied,  and  especially 
where  the  contract  had  been  fully  executed,  the  services  all 
performed,  their  benefit  enjoyed,  and  acquiescence  by  the 
town  in  the  contract  of  employment  during  the  seven  years 
of  litigation.^  The  statute  confers  upon  towns,  at  their  an- 
nual meetings,  the  power  to  provide  for  the  institution  and 
defense  of  all  suits  in  which  the  towns  are  interested,  and  a 
town  meeting  may  properly  exercise  that  power  by  resolu- 
tion directing  the  supervisor  to  procure  legal  services,,  and 
such  a  contract  will  be  binding  on  the  town  when  the  amount 
agreed  to  be  paid  is  not  so  great,  in  view  of  the  interests  in- 
volved, as  to  indicate  bad  faith.'  Township  treasurers,  under 
the"  Illinois  statute,  are  made  insurers  of  the  funds  coming 
to  their  possession,  and  nothing  can  excuse  them  from  their 
obligation  to  safely  keep  and  pay  over  such  funds  but  the 
act  of  God  or  the  public  enemy.*  A  judgment  against  a  town, 
under  the  township  system,  is  made  a  town  charge,  and  the 
board  of  town  auditors  have  no  discretion  or  power  to  refuse 
to  audit  and  certify  the  amount  necessary  to  satisfy  the  same, 
and  if  they  refuse  they  will  be  compelled  to  do  so  by  man- 
damus?   Where  a  county  in  Minnesota  had  by  its  board  of 

1  School  Directors  v.  Fogleman,  76  ready    held    that    the    supervisors 

111.  189,  holding  also  that  the  levying  might  employ  attorneys  to  attend  to 

of  a  tax  to  defray  these  expenses,  and'  suits  against  the  towns  they  repre- 

the  acceptance  of  the  building  and  sented,  and  the  town  would  be  liable 

teaching  school  therein,  could    not  to  the  attorney  to  pay  a  reasonable 

legalize  the  act  or  bind  the  tax-pay-  compensation  for  services  rendered, 

era.  *  Thompson  v.  Board  of  Trustees, 

■^  Town  of  Bruce  v.  Dickey,  116  IlL  30  111.  99.    See,  also,  United  States  v. 

527.  Prescott,  3  How.  578. 

3  Town  of  Mt  Vernon  v.  Patton,  5  Town  of  Lyons  v.  Cooledge,  89 

94  111.  65.    In  Cooper  v.  Town  of  111.  539, 
Delavan,  61  111.  96,  it  had  been  al- 
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commissioners  voted  $200  towards  building-  a  bridge  in  a 
town,  county  orders  to  be  issued  thereon  on  the  order  of  the 
chairman  of  the  board  of  supervisors  of  the  town,  and  the 
town  voted  $700  for  the  bridges,  especially  that  one  and  an- 
other; and  the  town  anthorities  then  made  a  contract  for  the 
construction  of  these  bridges  for  $900,  payable  in  town  and 
county  orders,  it  was  held  that  this  contract  would  be  pre- 
sumed to  have  been  made  with  reference  to  these  two  appro- 
priations, and  was  therefore  not  void  as  one  incurring  a  town 
debt,  or  expenditure  of  town  money,  for  an  amount  greater 
than  was  authorized  by  the  vote  of  the  town  meeting.^ 

§  804.  Power  of  towns  and  town  officers  in  Maine. —  It  is 

competent  for  a  town  in  Maine,  in  its  corporate  capacity,  by 
a  vote  of  the  majority,  to  release  a  debt  as  well  as  to  con- 
tract one.^  So  it,  or  its  officers  duly  authorized,  may  settle  a 
disputed  claim  and  enforce  a  tax  to  raise  money  for  its  pay- 
ment.' The  words  "  and  for  other  necessary  town  charges," 
as  used  in  the  statutes,  authorize  towns  to  employ  a  reason- 
able number  of  agents  or  attorneys  to  advance  or  protect  the 
rights  ®f  the  town  before  any  legallj'  constituted  tribunal. 
But  they  do  not  authorize  a  town  to  raise  and  expend  money 
to  send  lobbyists  to  the  legislature.''  Nor  can  a  town  incur 
expenses  in  opposing  before  a  legislative  committee  a  division 
of  its  territorial  limits.''  Selectmen  are  not  required  or  per- 
mitted to  violate  the  law  by  paying  over  money  of  the  town 
in  obedience  to  an  illegal  vote  of  the  town."  In  drawing  an 
order  upon  the  treasurer  in  payment  of  a  debt  due  from  the 
town,  selectmen  have  authority  to  make  it  negotiable  in  its 
form.'  The  signature  of  one  selectman  to  a  written  contract, 
cannot  bind  the  town.'    Selectmen  have  the  right  to  prose- 

1  Evans  v.  Town  of  Stanton,   23    250 ;  Westbrook  v.  Deeiing,  63  Me. 
Minn.  368.  231. 

2  Alma  V.  Clough,  8  Me.  334.  «  Westbrook  v.  Dfeering,  63  Me.  231. 
■sVose  V.   Frankfort,   64  Me.   229.        6  Hooper  u  Emei-y,  14  Me.  375. 

And  the  expense  of  collecting  and  '  Willey  u.  Greenfield,. 30  Me.  453. 
the  necessary  abatements  are  to  be  "Richmond  v.  Johnson,  53  Me.  437. 
taken  into  consideration  in  fixing  In  Crommctt  v.  Pearson,  18  Me.  344, 
the  amount  to  be  raised..  it  is  held  that  one  of  the  selectmen 

♦Frankfort  v.  Winterport,  54  Me.    may  employ  the  hand  of  another  to 

afSx  his  signature. 
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cute,  and  defend  pajiper  suits  in  whicb  their  towns  are  inter-, 
ested,  and.  their  written  contracts  to  such  an  end  will  bind  the; 
towns  ■although'  not  authorized  by  any  special rote..^  Over:) 
seers  of  the  poor  are  justified  in  advancing  money,  employ-? 
ing  counsel  and  rendering  assistance  in  the  prosecution  of  a^ 
bastardy  process  where,  the  complainant  is  poor  and  an  in-i 
habitant  of  the  town.'  A  town  agent  and  selectmen  may,  with-, 
out  a  vote  of  the  town,  purchase  oi*  receive  a  negotiable  note  i 
for  the  purpose  of  meeting  an  expected  claim  upon  the  town- 
by  the  maker  of  the  note.' 

§805.  Powers  of  towns  in  Massachnsetts. —  It  has  been 
held  in- 'Massachusetts  that  tovrns  have  no  authority,  undfer 
the  statutes,  to  Tote  money  and  cause  it  to  be  assessed  upon'' 
the  inhabitants,  for  the  purpose  of  raising  and  maintaining  a  • 
military  force  for  their  protection  against  an  enemy  in  tirae^ 
of  war,  nor  for  the  purpose  of  giving  additional  wages  to' 
those  of  the  militia  of  the  town  who  have  enlisted  oi"  who 
have  bfeeii  drafted  to  serve  in  the  army-  of  the  United  States ; ' 
nor  for  any'  other  purpose  of  defense  against  an  invading; 
enemy.''.'  Jfor  have  fehey  authority  to  raise  money  for  build-i 
ihg  a  theaterj  or  any  other  place  of  mere  amusement;  nor  for. 
t'he  purpose  6i  raising  a  statue  or  a  monument,  unless,  in  pop-' 
ular  and  wealthy  towns,  they  should  be  thought  suitable  or-' 
naments  to  buildings  or  squares,  the  erecting  and  maintenance> 
of  which  are  within  the  duty  and  care  of  the  governor  or  of  > 
officers  of  such  towns.'  Nor  to  raise  money  to  aid  in  the^ 
construction  of' a  highway  which  by  law  is  to  be  made  at  the' 
expense  of  the  county.*  A  town  which  also  acts  as  a  parish' 
may  raise  money  to  repair  a  meeting-house,  as  a  compensa-  - 
tion  for  its  use  for  municipal  purposes,  or  to  pay  a  sex-j 
ton  for  ringing  the  bell  for  town  meetings.''    It  has  authority 

'  Industry  v.  Harks,  65  Me.  167.  *  Stetson   v.    Kempton   (1816),    13' 

2  Dennett  v.  Nevers,  7  Me.  399.  Mass.  273.                                           , 

s  Augusta  V.  Leadbetter,  16  Me.  4;5.  »  Parker,  C.  J.,  in  Stetson  v,  Kempr 

See,   also,  Belfast  v.  Leominster,   1  ton,  13  Mass.  379.                                   [ 

Pick.   133 ;  Davenport  v.  Hallowell,  «  Parsons  v.  Goshen  (1831),  11  Pick. 

1  Fairf.  317 ;  Blake  i\  'Windham,  13  306. 

i/le.H;  'Willardu  Newburyport,  13  "'Woodbury  v.  Hamilton  (1838),, 6' 

Pick.  327.                        '  Pick.  101. 
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to  proKide  for  the  repair  of  a  public  clock.'  It  is  also  author-j 
ized  to  appropriate  money  for  the  repair  of  fire-engines  used, 
for  the  purpose  of  extinguishing  fires  therein,  Avhether  they 
belong  to  the  town  or  are  purchased  by  private  subsoriptidh,^ 
and  for  the  construction  of  reservoirs  for  water  to  supply  fire- 
engines.'  Cities  and  towns  have  authority  in  their  corporate: 
capacity  to  build  a  market-house,  to  appropriate  money  there- 
for, and  to  assess  the  same  upon  the  inhabitants.* 

§  806.  Michigan  decisions. —  Highway  commissioners  have 
no  authority  to  involve  a  township  in  Michigan  in  debt,  at; 
their  discretion,  for  building  bridges.'  Neither  will  a  contract, 
by  such  commissioners  to  pay  for  a  sewer  in  an  incorporated; 
village  within  the  limits  of  a  township  bind  the  township,  norj 
would  partial  payment  of  its  cost  amount  to  a  valid  ratifica- 
tion of  the  contract.'  A  township  is  liable  to  one  who  ha^ 
been  wrongfully  taxed  for  the  amount  received  from  him,; 
even  though  it  has  been  paid  out  from  the  township  treasury; 
on  orders  from  the  proper  school  and  highway  authorities.^. 
Where  a  township  treasurer  defaults  in  paying  oveP  money, 
due  the  county,  the  township  is  liable  to  the  county,  whichs 

•  Willard  v.  Newburyport  (1831),  18  the  highway  between  the  two  townsj 
Pick.  237.  which  had  beeu  allotted  to  the  other 

*  Allen  V.  Taunton  (1837),  19  Pick,  town;  nor  did  its  knowledge  thad 
485.  the  work  was  going  on  or  the  use  by 

'  Hardy  t).  "Waltham  (1841),  3  Met  itsinhabitantsof  the  bridge  validate 

163.  the  contract 

*Spaulding  v.  Lowell  (1839),  23  eSault  Ste..  Marie  Highwajt 
Pick.  71.  where  it  was  also  held  that  Comm'rs  v.  Van  Duson,  40  Mich, 
the  appropriation  of  certain  parts  of  439.  i 
the  market-house  to  other  subordi-  'Bylesw.  Golden,  53  Mich.  613.  For 
nate  purposes  was  not  such  an  ex-  the  township  ti'easurer  is  an  officeB 
cess  of  authority  as  to  render  the  and  agent  of  the  township  in  collect- 
erection  of  the  building  and  raising  ing  such  taxes  as  would  be  retained 
money  therefor  illegal.  in  the  township  treasury  after  pay- 
,  5  Hosier  v.  Higgins  Township  ing  to  the  county  treasurer  the  State 
Board,  45  Mich.  340.  In  Wrought  gind  county  taxes.  And  townshi() 
Iron  Bridge  Co.  v.  .Jasper  (1888),  68  orders  received  in  the  township 
Mich.  441,  it  was  held  that  a  town-  treasury  .as  pioney  on  collection  of 
ship  was  not  bound  by  the  joint  acr  taxes  are  equivalent  to  money  and 
tlon  of  its  highway  commissioners  must  be  accounted  for  in  the  same 
with  one  of  another  township  in  con-  way. 
trading  for  a  bridge  on  that  pact  of  ^ 
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liability  must  be  enforced  by  ihandamua  to  have  the  amount 
of  taxes  re-assessed  against  the  township.' 

§  807.  Selectmen  in  New  Hampshire. —  It  seems  that  a 
vote  by  a  town  to  raise  money  to  build  a  oourt-hause  is  un- 
authorized by  law;  the  town  was  nevertheless  held  liable  for 
the  services  and  expenses  of  a  committee  appointed  by  a  sep-, 
arate  vote  of  the  same  meeting,  to  #pply  to  the  legislature  for, 
a  law  that  one  term  of  the  court  in  each  year  be  held  in  that 
town.*  Selectmen  have  not  a  general  authority  to  bind  a 
town  by  contract.'  They  are  general  agents  for  towns  in 
respect  to  pecuniary  matters,  and  unless  restrained  by  specific 
instructions  are  warranted  in  paying  any  existing  debts  of  the 
town  which,  in  the  exercise  of  a  sound  discretion,  should  be 
paid.*  They  cannot,  as  such,  adjust  controversies  or  suits  of 
the  corporation  nor  bind  it  to  the  payment  of  money  for  such 
an  adjustment  by  a  written  contract.'  Nor  can  they  borrow 
money  upon  the  credit  of  the  town.'  They  have  power  to  inr 
stitute  a  suit  in  favor  of  the  town  to  recover  back  usurious 
interest.'  In  some  cases  they  may  bind  the  town  by  a  prom- 
issory note,  but  the  burden  will  be  upon  the  holder  to  show 
that  in  giving  the  note  they  acted  within  the  scope  of  their 
authority.'  One  of  the  selectmen  cannot  release  an  action  of 
debt  on  a  bond  given  by  the  collector  of  taxes  to  the  select- 

iHart  V.  Oceana,   44    Mich.    417.  a  bona  fide  indorsee  of  such  a  con- 

And  this  remedy  is  not  barred  by  an  tract  cannot  recover  by  merely  prov- 

adverse  judgment  in  a  suit  on  the  ing  the  borrowing  of  money  and  the 

defaulting  treasurer's  bond.    And  in  giving  of  a  town  note  for  it  by  the 

Oceana  v.  Hart,  48  Mich.  319,  it  was  selectmen;  he  must  show  their  au- 

held  not  to  be  a  defense  that  the  thority,  or  else  that  the  money  came 

amount  actually  collected  by  the  de-  to  the  use  of  the  town.    See,  also, 

faulter  was  less  than  the  amount  of  West  v.  Errol,  58  N.  H.  233 ;  Eaton  v. 

local    taxes     which    the   township  BerliUj  49  N.  H.  219,  where  it  was 

might  have  retained  before  making  held  that  such  an  indorsee  could  not 

payments  to  the  county  treasurer.  recover  upon  a  town  order  drawn  by 

2  Bachelder  v.  Epping,  28  N.  H.  354,  the  selectmen  upon  the  treasurer  and 
359.  accepted  by  him,  where  the  only  con- 

3  Andover  v.  Grafton,  7  N.  H.  298,  sideration  was  an  enlistment  of  a 
300.  minor  in  a  regiment  out  of  the  State. 

*  Sanborn  v.  Deerfleld,  3  N.  H.  251.        '  Albany  v.  Abbott,  01  N.  H.  157. 
6  Underbill  v.  Gibson,  3  N.  H.  352.        8  Andover  v.  Grafton,  7  N.  H.  39?, 
6  Rich  V.  Errol,  51  N.  H.  350.    And    300. 
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men  as  obligees  for  the  use  of  the  town.^  One  selectman  can- 
not bind  the  town  by  signing  a  note  with  his  own  name  "for 
the  selectmen ; "  nor  will  the  note  be  made  good  by  proof 
that  another  selectman  authorized  him  to  sign  it.''  An  award 
by  arbitrators,  made  on  the  submission  of  selectmen,  is  bind- 
ing on  the  town  Avhen  it  has  no  other  authorized  agent.'  The 
liability  of  a  town  treasurer  and  his  sureties  on  his  official 
bond  for  a  sum  of  money  in  his  hands  due  the  town  is  not 
discharged  by  his  own  note  for  that  sum  accepted  by  his  of- 
ficial successor  as  cash  in  full  payment  and  discharge  of  the 
debt  and  with  the  assent  of  a  selectman.* 

§808.  Towns  and  town  officers  in  New  York. —  Aboard 
of  town  auditors  in  New  York  have  not  the  right  to  audit 
their  own  accounts.*  They  may  disregard  the  verification  to 
an  assessor's  bill  for  services,  ascertain  the  time  necessarily - 
spent  by  him,  and  reduce  the  bill  accordingly.'  Only  the  final 
action  of  such  a  board,  which  consists  in  making  and  signing 
a  certificate,  terminates  their  right  to  reconsider  and  re-exam- 
ine accounts.^  Where  the  board  of  town  officers  under  a 
'New  York  statute  directed  the  supervisor  of  a  town  to  raise 
the  amount  of  unpaid  taxes  upon  certificates  of  indebtedness, 
and  the  supervisor  issued  an  extra  certificate  after  he  had 
issued  others,  the  proceeds  of  which  he  used  to  pay  the  county 
treasurer  the  amount  of  the  unpaid  taxes,  in  an  action  by  the 
iona  fide  holder  of  the  extra  certificates  the  town  was  held 
to  be  estopped  from  setting  up  the  lack  of  authority  in  its 
agent,  the  supervisor,  to  issue  it.'  The  proceedings  at  a  spe- 
cial town  meeting  called  to  consider  the  propriety  of  insti- 
tuting or  defending  certain  suits,  and  to  raise  money  therefor, 
have  been  held  to  have  been  regular,  and  to  make  valid  a  claim 
for  his  reasonable  charges  and  expenses  by  one  authorized 

1  Horn  V.  Whittier,  6  N.  H.  88.  dited  by  the  board  of  town  auditors, 

2  Andover  v.  Grafton,  7  N.  H.  308.  and  at  a  subsequent  meeting  was  re- 
'Fogg  V.  Dummer,  58  N.  H.  505.  duced,  and  included  at  the  reduced 
*  Henniker  v.  Wynian,  58  N.  H.  538.  amount  in  a  summary  and  certificate 
SAtt'ys-Gen'l  Opinions,  1796-1873,  signed  by  the  board  as  required  by 

p,  538.  law.  See  People  v.  Stocking,  50  Barb. 

6  People  r.Whalen  (1877;,  5  Weekly  573. 

Dig.  410.  sGiflord  v.  Town  of  White  Plains, 

'People  V.  Auditors,  5  Hun,  647,  25  Hun,  606. 
where  a  claim  was  presented  and  au- 
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-  thereat  to  bring  the  suits.*    Towns  have  no  power  tb^contract 
•for  construction  of  bridges  without  special  authority  from 

■  the  legislature.^  Electors  assembled  in  a  town  meeting  have 
not  power  to  vote  money  for  a  reward,  and  the  town  board 

.  has  not  power  to  audit  a  claim  for  a  reward.'  Under  an  act 
authorizing  a  town  to  issue  bonds  to  secure  bounty  money, 

.'  and  imposing  on  the  supervisors  the  duty  of  levying  a  tax  for 
their  payment,  it  has  been  held  tha*  a  lonafide  holder  of  such 

-  bonds  might  maintain  an  action  thereon  against  the  town  in-; 
I,  stead  ©f  applying  for  a  mandamiug  against  the  supervisors  to 

levy  the  tax.*  It  seiems  that  the  mandarmis  would  not  lie,  as 
there  was  a  clear  legal  remedy.'  There  was  formerly  some 
doubt  as  to  the  rights  of  creditors  of  a  town  or  county  to 
maintain  a  common-law  action  for  the  recovery  of  their 
'  claims ;  but  since  the  legislatures  have  so  largely  authorized 
the  issue  of  negotiable  securities, —  such  as  bonds  issued  by 

■  towns  for  railroad  purposes, —  the  right  of  action  thereon  has 
been  admitted.* 

§  809.  Termont  decisions. —  A  town,  by  force  of  the  Ter- 
mont  statute  which  provides  that  "  towns  in  town  meetings 
may  vote  such  sums  of  money  as  they  judge  necessary  for  .  .  . 
and  for  other  necessary   incidental  town   expenses,"   may, 

"  under  the  last  clause,  build  town-houses  for  the  accommoda- 
tion of  its  meetings,  and  for  its  municipal  offices,  and  lay 

'  taxes  for  such  purposes ;  may  provide  therefor  such  conven- 
iences and  improvements  as  prudent  people  customarily  era- 

"  ploy  in  building  —  as  steam-heating  and  the  introduction  of 

■  water ;  and  though  it  has  no  right  as  a  primary  purpose  to 

■  erect  buildings  to  rent,  it  may  fit  up  rooms  for  rent,  as  an  ex- 
pense incidental  to  the  building  of  a  town  hall,  and  rent  part 

•  People  V.  Board  of  Audit  of  Hemp-  of  Homer,  5  Lans.  (N.  Y.)  267 ;  North- 
stead,  4  Hun,  94.  rup  w.  Town  of  Pittsfleld,  2  N.' Y. 

2  Donnelly  v.   Town   of   Ossining  Super.  Ct  (T.  &  C.)  108. 

(1879),  18  Hun,  352.                            '  » Mx  parte  Lynch,  2  Hill,  45 ;  Peo- 

» Att'ys-Gen'l  Opinions,  1796-1873,  pie  v.  Hawkins,  46  N.  Y.  9;  Sharp  v. 

p.  448.  Mayor  (See,  40  Barb.  264. 

<  Marsh  V.  Town  of  Little  Valley,  64  *Federgreen    v..  Town    of   Falls- 

N.  Y.  112,  affirming  1  Hun,  554.  See,  hurgh,  25  Hun,  152.  See,  ailso,  Thomp- 

also.  Brown  v.  Town  of  Canton,  4  son  v.  Peirine,  103  U,  S.  806. 
Lans.  (N.  Y.)  409 ;  Hathaway  t).  Town 
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•of  the  building  for  income  to  lighten  its  burdens.^  Under  a 
(warning  to  vote  upon  the  question  of  raising  money  for  school 
purposes,  a  town  meeting  cannot  vote  a  tax  or  authorize  the 
■borrowing  of  .money  for  erecting  a  high-school  building.^  It 
lis  within  the  scope  of  the  implied  powers  of  selectmen  to  pro- 
tect the  interests  of  their  town  by  the  employment  of  counsel 
fat  the  charge  of  the  town  in  road  cases  where  the  town  agent 
provides  no  counsel  and  makes  no  objection  to  the  employ- 
ment of  counsel  by  the  selectmen.'  A  town  agent  to  defend 
and  prosecute  suits  has  no  authority,  as  such,  to  bind  the 
town  by  a  promise  to  pay  a  certain  sura  in  settlement  of  a 
suit  against  the  town  to  recover  for  an  injury  occasioned  by 
•the  insufficiency  of  a  highway.*  The  presentation  of  the  ac- 
count of  a  town  officer  to  the  auditors  for  examination  and 
adjustment  is  not  by  the  statutes  made  a  condition  precedent 
to  his  right  to  recover  against  the  town  for  his  services.'  Se- 
lectmen have  no  authority  to  draw  town  orders  in  their  own 
behalf  in  settlement  of  their  own  private  claims  against  the 
town,  nor  are  such  orders  made  effectual  by  the  allowance  of 
-the  town  auditor.'  Town  orders,  if  in  form  negotiable,  pass 
by  delivery  or  indorsement,  and  the  assignee  may  sue  thereon 
in  his  own  Jiame  after  demand  upon  the  town  treasurer.' 

(5)  Limitation  ol-  Indebtedness. 

§  SIO.  Construction  of  constitutional  provisions. —  The 

rule  for  construing  the  provisions  of  constitutions  limiting 
indebtedness  of  municipal  corporations  has  been  stated  as  fol- 
lows :  —  If  directed  to  the  legislature,  they  do  not  operate  as  a 
repeal  of  the  existing  powers  of  those  corporations.    But  if 

1  Bates  V.  Bassett^  60  Vt  530.    The  .repair  of  an  old,  dilapidated  hall  for 
I  proposed  expenditure  for  such  pur-    rental  purposes, 
pose  rests  in  the  discretion  of  the        ^  Allen  v.  Burlington,  45  Vt  203. 

•  voters  and  will  not  be  interfered  with        '  Burton  v.  Norwich,  34  Vt.   345. 
.by  the  courts,  unless  it  is  seen  that    And  the  assent  of  the  town  agent 

•  the  discretion  is  abused  by  a  wilful  ,  may  be  presumed  where  he  neglects 

•  perversion  of  the  power  to  illegal    to  employ  counsel  and  no  dissent  is 
.'ends,  or  is  an  abuse  of  its  exercise  .shown. 

that  demands  restraint.    It  was  also        *  Clay  v.  Wright,  44  Vt.  588. 
■held  that  if  was  competent  forthe  ■     8  Judevine  v.  Hardwiok,  49  Vt  180. 
voters  to  appropriate  money  for  the       '  Davenport  v.  Johnson,  49  Vt  403. 

'  Davenport  v.  Johnson,  49  Vt  403. 
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directed  to  the  municipalities,  they  have,  in  themselves,  the 
eflfect  of  repealing  any  inconsistent  provisions  contained  in  the 
charters.*  The  constitutional  provisions  for  submission  to  voters 
of  questions  as  to  indebtedness  as  well  as  those  limiting  the  ex- 
ercise of  the  taxing  power  of  municipal  corporations  in  North 
Carolina  have  reference  only  to  the  contracting  of  debts,  the 
pledging  of  municipal  faith,  the  loan  of  municipal  credit,  and  the 
levying  and  collecting  of  taxes  after  tJiey  became  operative,  and 
not  to  antecedent  obligations  or  the  use  of  the  means  necessary 
to  their  discharge.^  If  the  municipal  indebtedness  has  reached 
the  constitutional  limit,  a  city  cannot  enter  into  an  agreement 
to  pay  a  stated  sum  as  rent  for  a  market-house  if  its  annual 
revenues  are  insufficient,  over  and  above  the  interest  of  its  in- 
debtedness and  the  ordinary  expenses  of  the  city,  to  meet  the 
rent  proposed  to  be  paid.'  Under  the  provision  in  the  consti- 
tution of  Missouri  that  "  no  county  .  .  .  shall  be  allowed 
to  become  indebted  in  any  manner,  or  for  any  purpose,  to  an 
amount  exceeding  in  any  year  the  income  and  revenue  pro- 
vided for  such  year,"  a  county  warrant  issued  in  payment  for 
books  bought  by  a  county  clerk  which  he  is  required  to  pro- 
vide by  statute  is  void,  if  at  the  time  of  its  issuance  the  rev- 
enue for  that  year  has  already  been  consumed.*    In  an  action 

1  List  V.  Wheeling,  7  West  "Va.  501.  lington,  42  Iowa,  614,  for  grading 

2  Street  v.  Comm'rs,  70  N.  C.  644.  streets ;  in  Hebard  w  Ashland  County, 
See,  also.  Brothers  v.  Comm'rs,  70  55  Wis.  145,  by  a  county  for  the 
N.  C.  726.  As  to  the  rules  for  com-  building  of  a  court-house ;  in  People 
puting  indebtedness,  see  Waxahactiie  v.  Johnson,  6  CaL  499,  for  the  con- 
V.  Brown,  67  Tex.  519 ;  S.  c,  17  Am.  struction  of  a  wagon  road ;  in  Book 
&  Eng.  Corp.  Cas.  348;  Durant  v.  v.  Earl,  87  Mo.  246,  for  remodeling 
Iowa  County,  Woolw.  69 ;  Culbertson  and  building  additions ,  to  a  court- 
V.  Fulton,  127  111.  30;  S.  C,  18  N.  E.  house.  In  Baltimore  v.  Gill,  31  Md. 
Rep.  781 ;  Wilkinson  v.  Van  Orman,  375,  a  transaction  by  which  the  city 
70  Iowa,  230;  People  v.  Hamill  (III.),  pledged  railroad  stock  belonging  to 
22  Am.  &  Eng.  Corp.  Cas.  39 ;  Potter  it  as  security  for  an  advance  was 
V.  Douglas  County,  87  Mo.  239 ;  s.  c,  held,  notwithstanding  the  lender 
13  Am.  &  Eng.  Corp.  Cas.  656;  Grant  stipulated  to  look  for  its  payment 
County  V.  Lake  County,  17  Oregon,  only  to  the  stock  pledged,  and  the 
453 ;  s.  C,  21  Pac.  Rep.  447.  city  was  not  to  be  responsible  for 

»  Appeal  of  City  of  Erie,  91  Pa.  St.  any  deBcit,  to  be  the  incurring  of  a 

898.    Where  the  limit  of  indebtedness  debt 

has    been   reached,  contracts    have  <  Barnard  v.  Knox  County  (Mo.), 

been  held  invalid   as   creating   uh-  16  S.  W.  Rep.  917.  overruling  Potter 

authorized  debts ;  in  French  v.  Bur-  v.  Douglas  County,  87  Mo.  240.    The 
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against  a  county  on  warrants  given  in  satisfaction  of  a  judg- 
ment, an  answer  which  alleges  that  at  the  time  the  judgment 
was  rendered  the  county  debt  exceeded  the  constitutional 
limit,  without  stating  that  such  debt  exceeded  the  limit  at  the 
time  of  making  the  contract  on  which  the  judgment  was  ren- 
dered, has  been  held  demurrable.'  The  constitution  of  Ne- 
braska provides  that  county  authorities  shall  never  assess 
taxes,  the  aggregate  of  which  shall  exceed  a  certain  limit,  ex- 
cept for  the  payment  of  indebtedness  existing  at  the  adoption 
of  the  constitution,  unless  authorized  by  a  vote,  etc.  It  has 
been  held  that  in  determining  whether  a  proposed  levy  of 
taxes  will  exceed  the  constitutional  limit,  taxes  to  provide  for 
bonded  indebtedness  contracted  before  the  adoption  of  the 
constitution  for  internal  improvements  were  not  to  be  con- 
sidered.* Befunding  bonds  issued  by  a  county  for  the  pur- 
pose of  taking  up  a  prior  valid  indebtedness  of  the  county 
are  not  rendered  invalid  by  the  fact  that  they  exceed  the  con- 
stitutional limitation  on  the  indebtedness  of  counties  and 
other  municipalities.' 

§  811.  Bnlings  of  the  United  States  Sapreme  Gonrt. —  In 

a  case  holding  that  the  bonds  issued  were  in  excess  of  the 
amount  that  could  be  legally  issued,  and  that  the  recitals  in 
the  bond  were  not  sufiBcient  to  estop  the  municipality  from 
pleading  a  want  of  authority  to  issue  them,  the  United  States 
Supreme  Odurt  said : —  "  As,  therefore,  neither  the  constitution 
nor  the  statute  prescribed  any  rule  or  test  by  which  persons  con- 
tracting with  municipal  corporations  should  ascertain  the  ex- 
tent of  their  existing  indebtedness,  it  would  seem  that  if  the 
'  bonds  in  questidn  had  contained  recitals  which  upon  any  fair 
construction  amounted  to  a  representation  on  the  part  of  the 
constituted  authorities  of  the  city  that  the  requirements  of 
the  constitution  were  met, —  that  is,  that  the  city's  indebted- 
ness increased  by  the  amount  of  the  bonds  in  question  was 

reason  for  this  is  that  a  debt  of  that  ^Bonnell  v.  County  of  Nuckolls,  49 

kind  is  as  much  within  the  constitu-  N.  W.  Bep.  225,  affirming  Bounell  V. 

tional  prohibition   as   a   debt  con-  County  of  Nuckolls,  43  N.  W.  Eep, 

tracted  for  any  other  purpose  by  the  1145,    See,  also,  Baird  v.  Todd,  27 

county  court  Neb.  783. 

1  Wilder   v.  Board,  41  Fed.  Eep.  '  ^tna  Life  Ins.  Co.  v.  Lyon  Ca, 

513.  44  Fed.  Eep.  339. 
53 
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within  the  constitutional  limit, —  then  the  city  under  the  de- 
cisions of  this  court  might  have  been  estopped  from  disputing 
the  truth  of  such  representations  as  against  a  honafide  holder 
of  its  bonds."  And  again : —  "  Had  the  bonds  made  the  addi- 
tional recital  that  they  were  issued  in  accordance  with  the  con- 
stitution, or  had  the  ordinance  stated  in  any  form  that  the  pro- 
posed indebtedness  was  within  the  constitutional  limit,  or  had 
the  statute  restricted  the  exercise  of  the  authority  therein  con- 
ferred [to  issue  these  bonds]  to  those  municipal  corporations 
whose  indebtedness  did  not  at  the  time  exceed  the  constitu- 
tional limit,  there  would  have  been  ground  for  holding  that 
the  city  could  not  as  against  the  plaintiff  dispute  the  fair  in- 
ference to  be  drawn  from  such  recital  or  statement  as  to  the 
extent  of  its  existing  indebtedness."  '  The  prohibition  in  the 
Illinois  constitution  has  been  construed  by  this  court,  and  Jus- 
tice Miller  said  of  the  powers  of  a  municipality  under  it : —  "  It 
shall  not  become  indebted  —  shall  not  incur  any  pecuniary  lia- 
bility. It  shall  not  do  this  in  any  manner:  neither  by  bonds 
nor  notes,  nor  by  express  or  implied  promises.  Nor  shall  it  be 
done  for  any  purpose,  no  matter  how  urgent,  how  useful,  how 
unanimous  the  wish.  There  stands  the  existing  indebtedness 
.  to  a  given  amount  in  relation  to  the  sources  of  payment  as  an 
impassable  obstacle  to  the  creation  of  any  further  debt  in  any 
manner  or  for  any  purpose  whatever.  If  this  prohibition  is 
worth  anything  it  is  as  effectual  against  the  implied  as  the  ex- 
press promise,  and  is  as  binding  in  a  court  of  chancery  as  a  court 
of  law." '  Of  the  prohibition  in  the  Nebraska  constitution 
Matthews,  Justice,  said : —  "  We  regard  the  entire  section  as  a 
prohibition  upon  the  municipal  bodies  enumerated  in  the  man- 
ner of  creating  and  ipcreasing  the  public  debts,  by  express  and 
positive  limitations  upon  the  legislative  power  itself." ' 

1  Buchanan  v.  Litchfield  (1880),  103  Bank  v.  Porter  Tp.,  110  U.  S.  608  -, 

U.  a  278,  293.    As  to  estoppel  of  a  S.  C,  4  S.  Ct  Rep.  254. 

county  by  recitals  in  bonds  as  to  the  2  Litchfield  v.  Ballou,  114  U.  S.  190, 

constitutional  limitation  of  indebted-  193,  193;  s.  c,  5  S.  Ct  Rep.  830. 

ness  not  having  been  exceeded,  see  '  Dixon  County  v.  Field,  111  U.  S. 

Town  of  Coloma  v.  Eaves,  93  U.  S.  83 ;  s.  C,  6  S.  Ct.  Rep.  315.    On  pages 

484 ;  Town  of  Venice  v.  Murdock,  93  95  and  320  the  court  said  as  to  recit- 

U.  S.  494;  Marcy  v.  Township  of  Os-  als   in  bonds:—  "No  recital  involv- 

wego,  92  U.  S.  637 ;  Wilson  v.  Sala-  ing  the  amount  of  the  assessed  valu- 

manca  Tp.,  99  U.  8.  499 ;  Northern  ation  of  the  property  to  be  taxed  for 
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§  812.  Rulings  in  California. —  The  constitution  of  Cali- 
fornia provides  that  no  county  shall  incur  any  liability  or  in- 
debtedness, exceeding  in  anj'  year  its  annual  income,  without 
a  two-thirds  vote  of  the  electors.  The  county  government 
act  provides  that  claims  shall  be  paid  according  to  priority  of 
presentation.  The  petitioner  had  a  warrant  issued  on  a  valid 
claim.  There  was  money  enough  in  the  fund  on  which  it  was 
drawn  to  pay  it  and  all  other  warrants  on  claims  accruing 
during  that  fiscal  year.  The  treasurer  refused  to  pay  it  be- 
cause there  were  not  funds  enough  for  it  and  outstanding  war- 
rants for  former  years  previously  presented.  It  was  held  that 
the  income  of  each  year  must  be  used  to  pay  the  debts  of  that 
year,  and  that  the  provision  in  the  county  government  act 
governed  as  to  the  warrants  of  any  given  year.^  Under  the 
same  provision  of  the  constitution,  and  another  section  of  the 
county  government  act,  which  provides  that  the  board  of  su- 
pervisors shall  not  allow,  nor  the  auditor  or  treasurer  pay, 
any  such  tindebtedness,  a  petition  for  a  writ  of  mandate  to 
enforce  the  payment  of  a  claim  for  supplies  furnished  said 
county,  which  had  been  ordered  paid  by  the  board,  has  been 
held  to  be  defective  where  it  failed  to  show  that  the  debt  was 
ordered  paid  out  of  funds  for  the  fiscal  year  in  which  the  sup- 
plies were  furnished  and  the  claim  filed.^  A  statute  of  Cali- 
fornia provides  that  no  county  officer  shall  pay  in  any  month 
demands  against  the  treasury  exceeding  one-twelfth  of  the 
amount  allowed  for  the  year.    The  board  of  supervisors  of  a 

the  payment  of  the  bonds  can  take  said  on  p.  680  and  p.  655 : —  "  In  this 

the  place  of  the  assessment  itself,  for  case  the  constitution  charges  each 

it  is  the  amount  as  Axed  by  reference  purchaser  -with  knowledge   of   the 

to  that  record  that  is  made  by  the  fact  that  as  to  all  counties  whose  as- 

constitution  the  standard  for  measur-  sessed   raluation    equals    $1,000,000 

ing  the  limit  of  municipal  power."  there  is  a  maximum  limit  beyond 

See,  also,  Lake  County  v.  EoUins,  130  which  those  counties  can  incur  no 

U.  S.  663 ;  s.  a,  9  S.  Ct  Eep.  651,  in  further  indebtedness  under  any  pos- 

whieh  the  court  held  that  the  provis-  sible  conditions,  provided  that  in  cal- 

ion  in  the  constitution  of  Colorado  culating  that  limit  debts  contracted 

limited  the  power  of  a  county  to  con-  before  the  adoption  of  the  constitu- 

tract  debts  for  any  purpose  whatever,  tion  are  not  to  be  counted." 

In  Lake  County  "■  Graham,  130  U.  S.  i  Shaw  v.  Statler,  74  Cai  258 ;  s.  C, 

574;  s.  a,  9  S.  Ct  Rep.  654,  they  held  15  Pac.  Rep.  833. 

the  county  not  estopped  by  certain  "  Schwartz  v.  Wilson,  75  Cal.  502 ; 

recitals  in  the  bonds.  Lamar,  Justice,  s.  c.,  17  Pac.  Eep.  449. 
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county  limited  the  expense  of  the  county  clerk's  ofiBce  to 
$72,000  per  year.  The  auditor  refused  to  audit  the  bills  of 
said  oflSce  for  a  certain  month  because  they  aggregated  $8,000. 
These  bills  included  salaries  fixed  by  law.  On  mandamus  to 
compel  the  audit,  the  auditor  based  his  answer  on  the  consti- 
tutional provision  that  no  county  shall  incur  any  indebtedness 
exceeding  in  any  one  year  the  income  and  revenue  provided 
for  it  for  such  year,  without  the  g^ssent  of  two-thirds  of  the 
electors.  It  was  held  that  the  amount  fixed  by  the  board  was 
not  the  limit  of  the  revenue  of  the  county  clerk's  office  for 
salaries  fixed  by  law,  they  being  payable  out  of  the  general 
fund,  and,  in  the  absence  of  any  showing  that  the  general  fund 
would  be  exhausted  thereby,  payment  could  not  be  excused, 
by  the  prohibition  in  the  constitution.^  An  over-issue  of  bonds 
under  a  statute  authorizing  an  issue  "  not  to  exceed  in  all  one 
hundred  and  fifteen  thousand  dollars,"  the  numbers,  dates  and 
amounts  to  be  recorded,  has  been  held  invalid.* 

§  813.  Bulings  in  Colorado. —  The  limitation  of  indebted- 
ness by  the  constitution  of  Colorado  that  "the  aggregate 
amount  of  indebtedness  of  any  county  for  all  purposes  shall 
not  at  any  time  exceed  twice  the  amount  above  herein  lim- 
ited "  has  been  held  not  confined  to  debts  by  loan.'  A  county 
which  has  reached  the  constitutional  limit  of  indebtedness 
may  constitutionally  make  assignments  of  the  annual  revenue 
accruing  from  taxes  levied  but  uncollected  for  the  current 
year,  provided  such  assignments  are  not  in  excess  of  the 
amount  covered  by  the  annual  levy  for  the  year  in  which  such 
assignment  is  made,  and  the  warrant  or  instrument  of  assign- 
ment is  expressly  made  payable  out  of  the  incoming  revenue 
for  the  current  year,  and  is  an  assignment  pro  tanto,  without 
recourse  by  the  county,  of  such  fund.*  The  decision  of  the 
Supreme  Court  of  Colorado  that,  when  a  county  has  reached 
the  constitutional  limit  of  indel?tedness,  a  debt  for  the  statu- 
tory fee  of  an  officer,  or  a  statutory  liability  in  connection 

1  Welch  V.  Strother,  74  CaJ.  413;  'Rollins  v.  Lake  County,  34  Fed. 

S.  c,  16  Pao.  Rep.  32.  Rep.  845,  following  People  v.  May,  9 

«  Sutro  V.  Rhodes  (1890),  93  CaL  117 ;  Colo.  80 ;  s.  a,  10  Pac,  Rep.  641. 

S.  a,  28  Pa&  Rep.  98,  following  Sutro  « People  v.  May,  (1885),  9  Cola  404 ; 

V.  Pettit,  74  CaL  382;  s.  C,  16  Pac.  s.  c,  13  Pac  Rep.  838w 
Bep^7. 
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with  any  other  municipal  expense,  is  as  much  within  the  con- 
stitutional inhibition  as  any  contract  directly  entered  into  by 
the  county  commissioners,*  was  overruled  by  the  United 
States  circuit  court,  which  held  that  warrants  issued  in  pay- 
ment of  compulsory  obligations,  viz.,  fees  of  witnesses,  jurors, 
constables,  sheriffs,  and  the  like,  are  not  within  the  provisioh 
of  the  coftstitution  limiting  county  indebtedness."  But  the 
State  court  adhered  to  its  position  and  again  held  the  provis- 
ion in  the  qonstitution  to  be  a  limitation  of  indebtedness, 
whatever  its  form,  including  county  warrants  and  debts  con- 
tracted under  the  direct  authority  of  the  legislature  and  to 
differ  from  the  constitution  of  Missouri,  which  limits  taxa- 
tion as  well  as  indebtedness.'  Where  county  bonds  arfe  issued 
in  excess  of  th«  constitutional  limit  of  indebtedness,  a  recital 
in  the  bonds  that  they  are  issued  by  virtue  of  a  legislative 
act  which  recites  the  constitutional  limitation,  and  that  all  the 
provisions  of  such  act  have  been  fully  complied  with,  does 
not  estop  the  county  from  denying  the  validity  of  the  bonds.* 

§  814.  Balings  in  Illinois. —  The  constitution  of  Illinois 
forbids  municipal  corporations  to  become  indebted,  in  any 
manner  or  for  any  purpose,  to  an  amount  exceeding  five  per 
centum  on  the  value  of  the  taxable  property  therein.  A  city 
indebted  beyond  the  constitutional  limit  contracted  for  street 
lighting  at  a  certain  price,  payable  monthly  in  warrants  on 
the  fund  appropriated  for  that  purpose.  It  was  held  that 
warrants  drawn  on  the  treasury  for  gas  furnished  before  the 
levy  of  the  tax  were  illegal ;  but  otherwise  as  to  gas  furnished 
after  the  levy,  the  city  having  a  right  to  pay  for  it  at  the  con- 
tract price.'  Under  the  same  provisions  a  contract  by  a  city, 
whose  indebtedness  exceeded  such  limit,  to  pay,  in  monthly 
instalments,  for  water  to  be  furnished  for  fire  purposes,  has 
been  held  to  be  void.'  And  where  no  fraud  or  deceit  was 
practiced  by  the  city  to  induce  plaintiff  to  enter  into  the  con- 
tract, a  refusal  by  the  city  to  pay  for  the  water,  followed  by 

1  People  V.  May,  9  Colo.  404  *  Sutliflf  v.  Lake  County,  47  Fed. 

^EoUins  V.  Lake  County,  34  Fed.    Eep.  106. 
Rep.  845.  '  City  of  East  St  Louis  v.  Flanni- 

3  People  V.  May  (1886),  9  Colo.  414 ;    gan,  26  III.  App.  449. 
&  c.,  15  Pac.  Eep.  36.  « Prince  w  City  of  Quincy,  138  HI. 

443;s.  C,  31N.  E.  Eep.  768. 
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use  of  the  water  as  before,  does  not  constitute  a  substantive, 
actionable  tort.'  But  the  constitution  of  Illinois,  which  limits 
the  extent  of  municipal  indebtedness,  does  not  render  invalid 
the  annexation  of  one  municipality  to  another,  pursuant  to 
the  statutes  of  the  State,  though  the  indebtedness  of  one  or 
both  of  them  exceeds  the  constitutional  limit.*  A  statute  of 
Illinois  provides  that,  before  incurring  an  indebtedness,  a  city 
shall  provide  for  the  collection  of»a  direct  annual  tax,  suffi- 
cient to  pay  the  interest  on  such  debt  as  it  falls  due,  and  also 
to  pay  and  discharge  the  principal  within  twenty  years.  It 
has  been  held  that  an  ordinance  providing  for  the  acquisition 
of  land  for  the  purpose  of  a  cemetery,  and  appropriating  the 
principal  and  interest  of  the  lands  issued  thereunder,  to  be 
annually  assessed  and  collected  in  yearly  parts,  and  setting 
out  the  amount  to  be  collected  each  year,  is  sufficient  under 
the  statute.'  The  salary  of  a  health  officer  is  an  indebted- 
ness within  the  meaning  of  the  constitution  of  Illinois  fixing 
the  limit  of  indebtedness  which  may  be  incurred  by  a  city.* 
But  where  the  price  of  fire  hydrants  which  a  city  agreed  to 
purchase  from  a  water-works  company  was  to  be  paid  in  an- 
nual instalments  during  a  period  of  twenty-one  years,  the 
fact  that  the  entire  purchase  price  exceeded  the  city's  limit 

1  Prince  u  City  of  Quincy,  128  111.  ceeding  five  per  cent  on  the  value  of 
443 ;  s.  C,  21  N.  E.  Rep.  768.  •  the  taxable  property  therein,  to  be 

2  True  V.  Davis,  133  111.  522 ;  s.  G,  ascertained  by  the  last  assessment 
22  N.  E.  Rep.  410.  The  limitation  in  for  State  and  county  taxes  previous 
the  special  charter  of  a  city  in  Uli-  to  the  incurring  of  the  indebtedness, 
nois  as  to  the  extent  of  municipal  the  constitutionality  of  a  debt  in- 
taxation  has  been  held  to  have  been  curred  August  15, 1887,  by  a  city,  the 
repealed  by  the  "Act  authorizing  assessment  of  whose  taxable  prop- 
cities,  incorporated  towns  and  villages  erty  for  the  year  1887  was  not  fixed 
to  construct  and  maintain  water-  by  the  State  board  of  equalization 
works,"  the  "Act  in  relation  to  the  until  October  1,  1887,  was  to  be  de- 
rate of  taxation  in  cities,  villages  and  termined  by  reference  to  the  assess- 
incorporated  towns,"  and  the  "Act  ment  of  1886,  and  that  a  contract 
in  relation  to  the  levy  and  collection  creating  a  debt  in  excess  of  the  limit 
of  taxes  for  sewerage  and  water-  is  only  void  as  to  the  excess,  and  a 
works  in  cities."  Culbertson  v.  City  tax  for  the  payment  of  the  same  will 
of  Fulton,  127  III  80 ;  s.  C,  18  N.  E.  only  be  enjoined  to  that  extent 
Eep.  781.  In  the  same  case  it  was  3  Dehm  v.  City  of  Havana,  28  LL 
held  that  under  the  constitutional  App.  520. 

ptovision  forbidding  cities  from  be-        *  Norton  v.  City  of  East  St  Louis, 
coming  indebted  to  an  amount  ex-    36  111.  App.  171. 
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of  indebtedness  has  been  held  not  to  render  the  contract 
void.^ 

§  815.  Eulings  in  Indiana. —  A  contract  between  a  city 
and  a  private  corporation,  whereby  the  latter  agrees  to  supply 
the  city  with  light  for  a  specified  number  of  years  at  a  cer- 
tain price, per  year,  does  not  create  a  debt  for  the  sum  of  all 
the  annual  payments  within  the  meaning  of  the  statutory 
liihitation  on  municipal  indebtedness,  since  the  payment  for 
each  year  does  not  become  obligatory  till  the  services  for  that 
year  have  been  rendered.^  Bonds  or  certificates  for  street 
improvements  have  been  held  valid  as  not  creating  an  indebt- 
edness within  the  inhibition  of  the  constitution  of  Indiana 
limiting  municipal  indebtedness,  on  the  ground  that  they 
were  payable  out  of  the  special  improvement  fund  to  be  ac- 
cumulated from  assessments  made  against  the  property  bene- 
fited, and  hence  no  indebtedness  arose  against  the  city.'  But 
the  character  of  the  bonds  and  that  they  are  payable  out  of 
a  special  street  improvement  fund  should  appear  upon  the 
face  of  the  paper,  thus  making  it  apparent  to  the  world  that 
they  are  not  regarded  as  the  obligations  of  the  corporation.^ 
The  constitution  of  Indiana  limiting  municipal  indebtedness 

1  Carlyle  Water,  Light  &  Power  conditionally  to  receive  from  the 
Co.  V.  City  of  Carlyle,  31  111.  App.  promisor  a  sum  of  money  which  the 
335.  The  court  said :  —  "  There  was  latter  is  under  a  legal  or  moral  duty 
no  present  indebtedness  by  the  con-  to  pay  without  regard  to  any  future 
tract  when  it  was  made ;  and  no  ap-  contingency.  See,  also,  State  v, 
propriation  was  necessary  at  the  time  Hawes,  113  Ind.  338 ;  The  Mayor  &c. 
of  making,  or  before  entering  intOj  v.  Gill,  81  Md.  375 ;  Sackett  v.  City  of 
the  contract"  New  Albany,  88  Ind.  473,  in  which 

2  Crowder  v.  Town  of  SulUvan  the  court  defined  "  indebtedness "  in 
(1891),  128  Ind.  486 ;  S.  C,  28  N.  E.  this  connection  to  "  mean  an  agree- 
Eep.  94 ;  City  of  New  Albany  v.  Mc-  ment  of  some  kind  by  the  city  to  pay 
CuUoch,  137  Ind.  500 ;  City  of  East  money  where  no  suitable  provision 
St.  Louis  V.  East  St  Louis  &c.  Co.,  98  has  been  made  for  the  prompt  dis- 
ni.  415 ;  Appeal  of  City  of  Erie,  91  charge  of  the  obligations  imposed 
Pa.  St  398;  Grant  v.  City  of  Daven-  by  the  agreement"  As  to  what  do 
port,  36  Iowa,  396.  not  come  within  the  inhibition,  Strieb 

s  Quill  u  City  of  Indianapolis  (1890),  w  Cox,  111  Ind.  399;  Board  «.  Hill, 

134  Ind.  293.    The   court  held  that  115  Ind.  816;  City  of  Valparaiso  v. 

it  is  essential  to  the  idea  of  a  debt  Gardner,  97  Ind.  1. 

that  an  obligation  should  have  arisen  *  Quill  v.  City  of  Indianapolis  (1890), 

out  of  a  contract  express  or  implied,  134  Ind.  292. 
which  entitles  the  holder  thereof  un- 
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furnishes  no  defense  to  an  action  upon  a  contract  by  a  munici- 
pality to  pay  for  services  to  be  rendered  in  effecting  a  com- 
promise of  its  debt.' 

§  816.  Sniings  under  the  Iowa  constitntion. —  The  bonds 
issued  by  a  school  district  in  the  case  cited  in  the  note  were 
held  not  to  be  enforceable,  as  they  were  in  violation  of  the 
constitution  of  Iowa  so  far  as  it  limited  the  indebtedness  of 
political  or  municipal  corporations.*  The  payiiient  of  instal- 
ments of  interest  will  not  have  the  effect  of  ratifying  bonds 
issued  beyond  the  constitutional  limit.'  The  Supreme  Court 
of  Iowa  have  held  their  constitutional  restriction  to  include 
not  only  municipal  bonds,  but  all  forms  of  indebtedness,  ex- 
cept warrants  for  money  actually  in  the  treasury,  and  perhaps 
contracts  for  ordinary  expenses  within  the  limits  of  current 
revenues.*  The  purchaser  of  bonds  issued  by  a  school  district 
is  bound  to  take  notice  of  the  limitation  in  the  constitution  of 
Iowa  which  restricts  the  indebtedness  of  political  and  munic- 
ipal corporations  to  five  per  cent,  of  the  taxable  value  of  the 


1  City  of  Logansport  v.  Dykeman, 
116  Ind.  15;  s.  a,  17  N.  K  Rep.  587. 

*Dist  Tp.  of  Doon  v.  Cummins 
(U.  S.,  1893),  13  a  Ct  Rep.  230.  The 
statute  under  which  these  bonds  for 
funding  indebtedness  were  issued  au- 
thorized the  treasurer  of  such  district 
"to  sell  the  bonds  ...  at  not 
less  than  their  par  value  and  apply 
the  proceeds  thereof  to  the  payment 
of  the  outstanding  bonded  indebted- 
ness of  the  district,  or  he  may  ex- 
change such  bonds  for  outstanding 
bonds,  par  for  par.''  The  court  said : 
"The  second  alternative  .  .  .  might 
be  consistent  with  the  constitution ; 
but  under  the  first  alternative  .  .  . 
it  is  evident  that  if  (as  in  the  case  at 
bar)  new  bonds  are  issued  without  a 
cancellation  or  surrender  of  the  old 
ones,  the  aggregate  debt  outstanding, 
and  on  which  the  corporation  is 
liable  to  be  sued,  is  at  once  and  neces- 
sarily increased,  and  if  new  bonds 
equal  in  amount  to  the  old  ones  are 
so  issued  at  one  time,  is  doubled,  and 


that  it  will  remain  at  the  increased 
amount  until  the  proceeds  of  the  new 
bonds  are  applied  to  the  payment  of 
the  old  ones,  or  until  some  of  the  ob- 
ligations are  otherwise  discharged." 

'District  Township  of  Doon  v. 
Cummins  (1892),  13  S.  Ct,  Rep.  320. 
See,  also.  Marsh  v.  Fulton  County,  10 
Wall.  676 ;  Association  v.  Topeka,  20 
Wall.  655;  Daviess  County  v.  Dick- 
inson, 117  U.  &  657;  s.  a,  6  S.  Ct 
Rep.  897;  Norton  v.  Shelby  Co.,  118 
U.  S.  425,  451 ;  &  a,  6  S.  Ct  Rep.  1131. 

<  Scott  u  Davenport,  34  Iowa,  208; 
McPherson  v.  Foster,  43  Iowa,  48; 
Mosher  v.  School  District,  44  Iowa, 
122;  Council  Bluflfs  v.  Stewarii  51 
Iowa,  385;  SL  a,  1  N.  W.  Repi  638; 
Kane  v.  School  Dist  (Iowa),  47  N.  W. 
Rep.  1076.  School  districts  have  been 
held  to  be  political  or  municipal 
corporations  within  the  meaning  of 
the  constitution  in  Winspear  v.  Hol- 
man  Tp.,  37  Iowa,  543;  Mosher  v. 
School  Dist,  supra,  and  Kane  v. 
School  Dist,  supra. 
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property  within  their  limits,  and  of  the  official  assessment  of 
the  taxable  property  within  the  district.'  A  warrant  issued 
by  way  of  compromise  of  back  taxes  by  the  terms  of  which 
the  city  was  to  redeem  property  from  a  tax  sale  and  the  tax- 
payers were  to  pay  to  the  city  an  agreed  sum  of  money  on  ac- 
count of  back  taxes  has  been  held  not  to  be  void  because 
when  it  was  issued  the  city  was  indebted  in  excess  of  the  con- 
stitutional limit.* 


§  817.  The  same  subject  continued. — A  contract  by  which 
a  contractor  agrees  to  construct  a  sewer  and  to  accept  in  pay- 
ment certificates  assessing  the  benefits  against  the  property 
benefited  does  not  create  a  debt  within  the  constitutional  in- 
hibition, and  will  be  sustained  although  a  city  has  reached 
the  constitutional  limitation  of  indebtedness.'  An  ordinance 
which  authorized  the  construction  of  water-works  within  a 
city  and  provided  that  the  city  should  have  the  right,  when 
its  financial  condition  might  permit,  to  purchase  the  works, 
has  been  held  not  an  incurring  of  indebtedness.*     Generally 


1  Nesbit  V.  Independent  District  of 
Riverside  (U.  S.,  1893),  13  S.  Ct  Rep. 
746,  affirming  35  Fed.  Rep.  635. 

2Hintrager  v.  Richter  (Iowa,  1892), 
53  N.  W.  Rep.  188.  The  court  said,  as 
the  city  received  from  the  tax-payers 
more  money  than  the  amount  for 
which  the  warrant  was  issued,  "  its 
indebtedness  must  have  been  reduced 
rather  than  increased." 

'  Davis  V.  Des  Moines,  71  Iowa,  500. 
In  Dively  v.  Cedar  Falls,  37  Iowa, 
337,  it  was  held  that  the  obligation 
under  a  contract  on  the  part  of  the 
city  to  pay  for  work  when  and  as  it 
should  be  performed  in  the  future 
did  not  constitute  an  indebtedness 
within  the  meaning  of  the  inhibition 
of  the  constitution  until  the  actual 
performance  of  the  work.  In  Bartle 
V.  Des  Moines,  38  Iowa,  414,  it  was 
held  that  a  corporation  could  not  es- 
cape liability  by  pleading  that  ita  in- 
debtedness had  already  reached  the 
constitutional  limits  in  an  action^for 


damages  on  account  of  injury  caused 
by  negligence  in  tlie  construction 
and  maintenance  of  the  gutters  of 
its  sti-eets ;  nor  as  held  in  Rice  v.  Des 
Moines,  40  Iowa,  638,  in  an  action 
for  damages  caused  by  a  defective 
sidewalk ;  nor  as  held  in  Thomas  v. 
Burlington,  69  Iowa,  140,  in  an  ac- 
tion to  recover  back  an  illegal  tax 
which  had  been  paid  under  protest 
In  National  State  Bank  v.  Independ- 
ent District  of  Marshall,  39  Iowa,  490, 
an  order  drawn  upon  a  ti-easurer  of 
a  municipality  which  was  already 
indebted  in  excess  of  the  constitu- 
tional limit  was  held  to  be  invalid  in 
the  hands  of  the  original  payee,  and 
a  bona  fide  holder  would  take  it 
subject  to  all  the  equities  existing 
against  the  payee,  as  it  is  not  a  ne- 
gotiable paper.  Nor  would  the  as- 
signment of  such  an  order  entitle 
the  assignee  to  recover  in  an  action. 
*  Burlington  Water  Co.  v.  Wood- 
ward, 49  Iowa,  58. 
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only  that  part  of  the  indebtedness  incurred  which  exceeds  the 
constitutional  limitation  will  be  held  to  be  void.^  But  if  the 
indebtedness  would  be  invalid  in  case  no  part  of  it  were 
within  the  limit,  if  part  of  it  be  within  the  part  without  is  not 
cured  of  illegality.'' 

§  818.  Sulings  under  the  Oregon  and  Washington  consti- 
tutions.—  An  ordinance  of  a  mimicipal  corporation  which 
provides  for  the  payment  of  money  by  a  town  without  pro- 
viding the  means  wherewith  to  make  such  payment  creates 
an  indebtedness  against  such  corporation,  within  the  meaning 
of  the  constitution  of  Oregon,  which  provides  that  the  legislar 
ture  in  incorporating  towns  shall  restrict  their  power  to  cre- 
ate debts.'  The  provision  of  the  constitution  of  "Washington 
that  no  county  shall  become  indebted  in  any  manner  to  an 
amount  exceeding  one  and  one-half  per  centum  of  the  taxable 
property  in  such  county  without  the  assent  of  three-fifths  of 
the  voters  therein  does  not  authorize  county  commissioners 
to  incur  an  indebtedness  up  to  the  one  and  one-half  per  cent, 
in  addition  to  any  indebtedness  which  may  have  been  incurred 
before  such  provision  took  effect.''  Nor  does  it  authorize  them 
to  submit  to  the  people  the  question  of  validating  any  pur- 
ported indebtedness  they  had  attempted  to  incur  in  excess  of 
the  limitation.'  It  has  been  held  that  where  a  city  has  done 
an  act  (as,  for  instance,  incurring  a  liability  in  excess  of  the 
amount  named  as  a  limitation  of  municipal  indebtedness)  be- 
yond its  statutory  powers,  but  within  the  powers  which  it  is 
competent  for  the  legislature  to  confer  upon  it,  the  act  may 
be  validated  by  a  curative  act.* 

§  819.  Rulings  under  Texas  laws. —  The  section  in  the 
laws  of  Texas  authorizing  the  issue  of  bonds  to  build  a  court- 
house which  declares  that  the  county  shall  not  issue  a  larger 

J  McPherson  v.  Foster,  43  Iowa,  48.  *  Rehnke  v.  Goodwin  (Wash.),  27 

SMcPherson  v.  Foster,  43  Iowa,  48,  Pao.  Rep.  478. 

holdiog  also  that  the  express  assent  5  Rehnke  v.  Goodwin  (Wash.),  37 

of  all  the  inhabitants  of  a  munici-  Pac.  Rep.  478. 

pality'will  not  validate  bonds  issued  «  Baker  v.  City  of  Seattle  (Wash.), 

in  excess  of  the  constitutional  limit  37  Pac.  Rep.  463. 

3  Murphy  v.  East  Portland,  43  Fed. 
Rep.  308. 
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number  of  bonds  than  can  be  liquidated  in  ten  years  by  an  an- 
nual tax  of  one-fourth  of  one  per  cent,  upon  the  property  in 
the  county  has  been  held  a  limitation  upon  the  section  which 
authorizes  the  issue  of  such  bonds  "  in  such  amount  as  may  be 
necessary,"  ^  And  bonds  issued  in  excess  of  the  amount  au- 
thorized by  the  provision  as  to  tax  are  void  and  cannot  be  en- 
forced even  by  a  honafide  purchaser."  And  the  purchaser  of 
such  bonds  are  chargeable  with  notice  of  the  official  assess- 
ment rolls  of  taxable  property  which  are  public  records,  and  . 
cannot  claim  to  be  innocent  purchasers.'  That  part  of  the 
constitution  of  Texas  which  provides  that  no  debt  shall  be 
created  by  a  city  unless  at  the  same  time  provision  be  made 
for  taxation  for  its  payment  applies  to  all  cities  alike,  though 
other  parts  of  the  section  are  expressly  limited  to  cities  of 
more  than  ten  thousand  inhabitants.* 

§  820.  Enlings  in  West  Tirginia. —  "Where  there  is  a  con- 
stitutional limit  of  indebtedness  of  a  city,  and  it  is  indebted 
up  to  that  limit,  it  cannot  carry  on  its  operations  upon  credit 
in  any  manner  or  for  any  purpose,  but  must  pay  during  the 
current  year  with  funds  in  hand  or  with  funds  already  legally 
levied.*    And  any  tax-payer,  resident  and  voter  of  a  city  may 

1  Francis  v.  Howard  County,  50  Fe4  279,  holding  further  that  a  city  could 
Eep.  44 ;  following  Russell  v.  Cage,  not  increase  its  indebtedness  beyond 
66  Tex.  433 ;  S.  C,  1  S.  W.  Eep.  370,  the  constitutional  limit  by  contract- 
and  Nolan  County  v.  State  (Tex.),  17  ing  for  an  electric  apparatus  aud 
S.  W.  Rep.  836.  plant ;  and,  such  indebtedness  being 

2  Francis  v.  Howard  County,  50  forbidden,  the  contract  out  of  which 
Fed.  Rep.  44.  it  arose,    although    executory,   was 

•Francis   v,  Howard   County,  50  also  forbidden.    The  end  aimed  at. 

Fed.  Rep.  44.  being    prohibited,    carries    with    it 

*  City  of  Terrell  v.  Dissaint  (Tex.),  the  prohibition    of   the    means    di- 

9  S.  W.  Rep.  593.    And  it  was  also  rectly  and    appropriately    designed 

held  that  a  note  for  $1,000,  given  by  and  adapted  for  its  accomplishment. 

a  city  in  payment  for  water-works  See,  also,  List  v.  City  of  Wheeling,  7 

material,  and  payable  with  interest  West  Va.  501 ;   Brannon  v.  County 

two  years  after    date,  was  a  debt  Court,  33  West  Va.  789 ;  s.  O.,  11  S.  E. 

within  the  meaning  of  the  constitu-  Eep.  34 ;  County  Court  v.  Boreman 

tion,  forbidding   cities    to   contract  (West  Va.),  13  S.  E.  Eep.  490 ;  East  St 

debts  without  at  the  same  time  pro-  Louis  v.  People,  134  111.  655;  s.  C,  23 

Tiding  for  taxation  for  their  payment  Am.  &  Eng.  Corp.  Cas.  408 ;  Gould  v. 

sSpilman  v.  City  of  Parkersburg,  Paris,  68  Tex.  511 ;  s.  c,  17  Am.  &  Eng. 

35  West  Va.  605 ;  s.  c,  14  S.  E.  Eep.  Corp.  Cas.  340 ;  Scott  v.  Davenport, 
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Bue  on  behalf  of  himself  and  all  other  tax-payers  to  enjoin  the 
creation  of  any  indebtedness  by  such  city  in  excess  of  the 
constitutional  limit.* 

§  821.  Special  statutory  provisions. — When  the  charter  of 
a  municipal  corporation  authorizes  a  contract  to  be  made  by 
the  corporate  body  in  a  certain  mode,  its  oflBLcers  and  agents 
cannot  bind  it  in  any  other  manner.|  Where  a  statute  makes 
no  contract  binding  on  a  city  unless  an  appropriation  suffi- 
cient to  pay  the  same  be  previously  made  by  the  council,  it 
has  been  held  that  when  an  appropriation  was  made  sufficient 
at  the  time  to  pay  the  contract  in  full,  a  subsequent  diversion 
of  the  same  to  other  objects  by  the  city  left  it  liable  as  though 
such  diversion  had  not  been  made.'  Ifor  does  such  a  pro- 
vision repeal  the  obligation  imposed  upon  councils  to  annually 
raise  the  amount  required  by  commissioners  for  the  erection 
of  public  buildings,  and  councils  are  bound  to  levy  the  tax 
or  otherwise  raise  ihe  amount.*  If  an  appropriation  has  been 
made  under  such  a  provision  in  the  charter  of  a  city  for  a 
specific  purpose,  and  the  proper  department  incurs  liabilities 
sufficient  to  exhaust  it,  it  can  make  no  further  contracts  bind- 
ing on  the  city  for  that  purpose."  A  municipal  corporation 
may  be  bound  upon  implied  contracts  made  by  its  agents  and 
to  be  deduced  from  corporate  acts  without  a  vote  of  the  gov- 
erning body,  provided  the  contract  is  within  the  scope  of 
the  corporate  powers  and  is  not  one  which  the  charter  or  law 

34  Iowa,  208.     The  Supreme  Court  of  1  Spilman  v.  City  of  Parkeraburg, 

West  Virginia  considered  that  the  35  West  Va.  605 ;  s.  C,  14  S.  E.  Eep. 

safe  and  sound  construction  of  this  379. 

constitutional  inhibition  which  West  2  Keeney  v.  Jersey  City,  47  N.  J. 

Virginia  modeled  after  that  in  the  Law,  449 ;  s.  a,  11  Am.  &  Eng.  Corp. 

Illinois  constitution  of  1870  was  the  Cas.  309. 

rule  laid  down  in  Prince  v.  City  of  « MoGlue  v.  Philadelphia,  10  PhiL 

Quincy  (1889),  128  111.  443 ;  s.  c,  21  N.  348. 

E.  Rep.  768,  as  f ollows :— "  The  efCect  <  Perkins  v.  Slack,  86  Pa.  St  270. 

of  this  constitutional  inhibition  is  to  See,  also,  Latham's  Appeal,  80  Pa.  St 

require  cities  indebted  to  the  limit  465 ;  Donovan  v.  Mayor  &c.  of  New 

fixed  by  the  constitution  to  carry  on  York,  44  Barb.  180. 

their  corporate  operations  while  so  'Kingsland  v.  Mayor  &o.,  5  Daly, 

indebted  upon  the  cash  system,  and  448.     See,  also,  People  v.  Kelly,  5 

not  upon  credit  to  any  extent  or  for  Abb.  N.  C.  383,  468;  s.  c,  76  N.  Y. 

any  purpose."  475. 
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governing  the  corporation  requires  to  be  made  in  a  particular 
way  or  manner.^ 

§  822.  The  same  sabject  continned. —  It  has  been  held  that 
the  provisions  of  the  charter  of  a  city  prohibiting  it  from 
entering  into  a  contract  for  a  work  or  improvement  at  a  price 
exceeding  $500  "  until  the  assessment  therefor  has  been  con- 
firmed "  did  not  apply  to  the  boafd  of  park  commissioners, 
but  only  had  reference  to  contracts  made  by  the  regular  of- 
ficers of  the  municipal  government  and  not  to  those  made  by 
its  separate  independent  departments,'  "Where  the  power  of 
th§  commissioners  of  public  works  to  incur  liability  for 
'materials  used  in  the  construction  of  sewers  was  limited  to 
$100,000,  it  was  held  that  a  contract  for  sewer  materials  ex- 
ceeding that  amount  was  not  binding  on  the  city,  at  least  for 
the  excess.  But  a  contractor  who  had  in  good  faith  furnished 
the  materials  which  had  been  received  by  the  city  could  re- 
cover therefor  where  the  legislature  had.  subsequently  vali- 
dated the  contract.'  It  has  been  held  that  a  statute  prohibiting 
municipal  corporations  from  contracting  any  debt  or  pecuniary 
liability  without  adopting  an  ordinance  and  providing  in  it  the 
means  of  paying  principal  and  interest  of.  the  debt  contracted 
was  not  applicable  to  a  demand  for  gas  supplied  to  a  city.* 
Under  the  Georgia  act  limiting  the  power  of  a  city  to  levy  taxes 
to  taxes  imposed  for  the  purpose  of  defraying  "  ordinary  cur- 

,  1  Kramrath  v.  City  of  Albany  Denison,  19  Hun,  137, 149 ;  affirmed  in 
(1891),  137  N.  Y.  575.  And  a  corpora-  80  N.  Y.  656 ;  distinguished  in  Bigler 
tion  like  an  individual  is  liable  upon  v.  Mayor,  5  Abb.  N.  C.  51,. 70 ;  limited 
gwanf Mm  ?»eru#,  when  it  has  en  joyed  in  McDonald  u  Mayor,  68  N.  Y.  23; 
the  benefit  of  the  work  performed  or  s.  C,  23  Am.  Eep.  144;  affirming  4 
goods  purchased  when  no  statute  Sup.  Ct  (T.  &  C.)  177 ;  Smith  v.  City 
forbids  or  limits  its  power  to  make  a  of  Newburg,  77  N.  Y.  130, 137. 
contract  therefor.  Peterson  «.  Mayor  *Laycock  v.  Baton  Rouge,  35  La. 
&c.,  17  N.  Y.  449 ;  Harlem  Gaslight  Ann.  475,  for  the  reason  that  this  de- 
Co.  V.  Mayor  &c.,  3  Robt  124,  affirmed  mand  was  one  of  the  current  ex- 
in  83  N.  Y.  309 ;  Nelson  v.  Mayor  &c.,  penses  of  the  city  and  payable  out  of 
63  N.  Y.  535 ;  McCloskey  v.  Mayor  the  current  revenues  of  the  year  in 
&&,  7  Hun,  473.  which  the  liability  was  contracted, 

2  Bork  V.  City  of  Buffalo  (1891),  127  As  to  different  rulings  and  modiflca- 
N.  Y.  64;  s.  C,  37  N.  Y.  St  Rep.  333.  tions,  see  Prince  v.  Quincy,  105  HI. 

3  Nelson  v.  Mayor  &c  of  N.  Y.  138 ;  s.  C.,  3  Am.  &  Eng.  Corp.  Cas.  66 ; 
(1875),  63  N.  Y.  575;  revereing  S.  C,  Springfield  v.  Edwards,  84  111.  636; 
5  Hun,  190.    Followed  in  People  v.  Sackett  v.  New  Albany,  88  Ind.  473. 
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rent  expenses,"  expenses  incurred  in  erecting  and  fitting  up  nec- 
essary municipal  offices,  such  as  police  headquarters,  council 
chamber,  court  room,  clerk's  office,  town  hall  and  engine-house, 
have  been  held  to  be  included  therein.' 

§  823.  Indebtedness  for  water  and  lights. —  The  establish- 
ment by  the  city  of  a  water  department  for  the  supply  of 
water  to  the  city  and  its  inhabitants  is  a  "  city  purpose," 
within  the  meaning  of  a  constitutional  provision  that  "no 
county,  city,  town  or  village  shall  ...  be  allowed  to 
incur  any  indebtedness  except  for  county,  city,  town  or  vil- 
lage purposes."  ^  A  section  of  the  act  "  to  establish  and  main- 
tain a  water  department  in  and  for  the  city  of  Syracuse " 
provided  for  the  issue  of  bonds  by  the  city  of  Syracuse  in  aid 
of  the  establishment  and  maintenance  of  a  water  department, 
and  made  the  bonds  payable  more  than  twenty  years  from  the 
date  of  their  issue,  but  provided  for  no  sinking  fund  for  their 
retirement  at  maturity.  It  was  held  that  such  section  was 
not  in  violation  of  the  constitution  of  New  York,  which  pro- 
vides that  "  no  county  containing  a  city  of  over  one  hundred 
thousand  inhabitants,  or  any  such  city,  shall  be  allowed  to  be- 
come indebted  .  .  .  to  an  amount  which,  including  exist- 
ing indebtedness,  shall  exceed  ten  per  centum  of  the  assessed 
valuation  of  the  real  estate  subject  to  taxation,"  and  that  such 
section  "  shall  not  be  construed  to  prevent  the  issue  of  bonds 
to  provide  for  the  supply  of  water,  but  the  terms  of  "  such 
bonds  "  shall  not  exceed  twenty  3':ears,  and  a  sinking  fund 
shall  be  created  on  the  issuing  of  such  bonds  for  their  re- 
demption," it  not  affirmatively  appearing  that  Syracuse  con- 
tained more  than  one  hundred  thousand  inhabitants  and  that 
its  existing  indebtedness  exceeded  ten  per  centum  of  the  as- 

1  Rome  V.  MoWilliams,  67  Ga.  106.  was  necessary  to  authorize  the  pur- 
But  in  Hudson  v.  Marietta,  64  Ga.  chase  of  iron  safes  for  the  coiinty. 
286,  it  was  held  that  an  election  under  The- levy  of  a  tax  for  expenses  of 
the  law  was  necessary  to  authorize  jails  was,  however,  held  to  be  valid, 
a  city  to  incur  a  debt  under  the  pro-  being  equivalent  to  a  levy  to  main- 
visions  of  the  constitution  of  that  tain  and  support  prisoners,  whiph  was 
State  in  exchanging  an  old  fire-en-  in  the  power  of  the  eommissioners. 
gine  for  a  new  one.  And  in  Spann  2  Comstock  v.  City  of  Syi-acuse,  5 
V.  Webster  Co.  Comm'rs,  64  Ga.  498,  N.  Y.  SupL  874 
it  was  held  that  a  vote  of  citizens 
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sessed  valuation  of  its  real  estate  subject  to  taxation.'  The 
construction  and  operation  by  a  city  of  a  plant  for  the  supply 
of  electric  ligbt  to  the  city  and  its  inhabitants  is  a  city  pur- 
pose, within  the  meaning  of  the  constitution  of  New  York, 
prohibiting  cities  from  incurring  indebtedness  except  for  city 
purposes.''  The  act  of  a  town  in  authosizing  its  selectmen  to 
make  a  qpntract  with  a  water  company  for  a  supply  of  water, 
for  fire  and  other  purposes,  for  a  term  of  years  at  a  certain 
sum  per  year  to  be  paid  annually,  the  payments  to  be  made 
out  of  moneys  annually  granted  by  the  town  and  raised  by 
taxation,  is  not  the  incurring  of  a  debt  within  the  meaning  of 
the  statute  of  Massachusetts  relative  to  municipal  indebted- 
ness, as  the  statute  does  not  apply  to  contracts  for  current 
expenses  payable  out  of  current  revenues.'  Where  the  mayor 
and  council  of  a  town  have  the  power  to  contract  an  annual 
indebtedness  for  lighting  the  town,  they  will  not  be  enjoined, 
under  the  provision  in  the  constitution  of  Georgia  that  a  debt 
cannot  be  incurred  by  a  town  without  the  approval  of  two- 
thirds  of  the  voters,  from  carrying  out  a  ten-years'  contract 
for  lighting,  by  the  terms  of  which  $2,000  is  to  be  paid  annu- 
ally, so  long  as  such  payments  are  made  as  they  become  due.^ 
A  debt  arising  from  a  breach  of  contract  to  pay  cash  is  not 
within  the  constitutional  provisions  of  the  State  of  Georgia 
limiting  indebtedness.* 

§  824.  Effect  of  exceeding  the  limit. —  "Where  bonds  are 
issued  by  a  court  at  diflferent  times  to  pay  for  improvements, 
under  an  act  limiting  the  total  amount  to  be  issued,  the  fact 
that  bonds  are  issued  beyond  the  limit  does  not  invalidate 
such  bonds  as  were  issued  and  sold  before  the  limit  was 
reached.*  In  an  action  on  such  bonds  the  petition  need  not 
allege  that  there  was  not  an  over-issue,  it  being  a  matter 
of  defense  df  there  was.'    And  even  if  it  were  necessary  to  al- 

iComstock  V.  City  of  Syracuse,  5  "City  of  Conyers  v.  Kirk,  78  Ga. 

N.  Y.  Supl.  874.  480 ;  s.  c,  3  S.  E.  Rep.  443. 

*  Hequembourg  v.  City  of  Dunkirk,  *  Catron  v.  La  Fayette  County,  106 
a  N.  Y.Supl.  447.  Mo.  659;  S.  C,  17  S.  W.  Rep.  577. 

'Smith  V.  Dedham,  144  Mass.  177;  '  Catron  v.  La  Fayette  County,  106 
S.  0.,  10  N.  E.  Rep.  783.  Mo.  659. 

*  Lott  V.  City  of  Waycross,  84  Qa. 
681 ;  S.  C,  11  S,  E.  Rep.  558. 
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lege  that  there  was  not  an  over-issue,  an  allegation  that  the 
bonds  were  "duly"  issued  would  be  sufficient.'  "Where  a 
district  voted  to  build  a  school-house  to  cost  not  more  than 
$2,000,  and  the  directors  borrowed  part  of  the  money  neces- 
sary and  gave  an  order  therefor,  and  in  erecting  the  house 
paid  more  than  the  amount  authorized,  it  was  held,  in  an  ac- 
tion upon  the  order,  that  where  the  money  was  used  in  pay- 
ing an  indebtedness  incurred  before»-the  authorized  limit  was 
reached  the  district  was  liable.^  A  contract  with  a  water 
company  to  pay  a  specified  annual  sum  for  water  for  public 
uses  for  an  indefinite  period  is  within  the  meaning  of  a  law 
limiting  indebtedness.'  It  has  been  held  that  a  contract  by 
which  a  city,  in  a  Territory  whose  assessed  valuation  was 
$5,000,000,  agreed  to  pay  $15,000  a  year  for  twenty  years, 
could  not  be  considered  as  falling  within  an  act  of  congress 
prohibiting  municipal  corporations  in  the  Territories  becom- 
ing indebted  to  an  amount  exceeding  four  per  cent,  of  the 
valuation.*  Where  the  indebtedness  of  a  city  incurred  under 
a  contract  already  exceeds  the  constitutional  limit,  and  the 
fund  appropriated  for  the  purpose  of  the  contract  is  exhausted, 
damages  cannot  be  recovered  for  a  breach  of  the  contract  by 
the  city." 

§  825.  Remedies  of  tax-payers  against  increase  of  debt. — 

Tax-payers  have  been  held  to  have  sufficient  interest  to  enable 
them  to  maintain  suits  for  injunction  of  the  municipal  author- 
ities against  entering  into  contracts  which  will  create  indebt- 
edness in  excess  of  the  constitutional  limit."    The  officers  of  a 

1  Catron  v.  La  Fayette  County,  106  must  show  that  they  would  sustain 

Mo.  659.  injury  by  the  contemplated  action 

'   2  Austin  V.  Dist  Tp.  of  Colony,  51  of  the  municipality.     Davenport  v. 

Iowa,  103 ;  S.  C.,  49  N.  W.  Eep.  1051.  Kleinschmidt,  8  Mont  467 ;  s.  C,  16 

s  State  V.  Atlantic  City,  49  N,  J.  Am.  &  Eng.  Corp.  Cas.  301,  as  to  in- 

Law,  558 ;  a  c.,  9  Atl.  Eep.  759.  junction  against  carrying  out  such 

*  Davenport    v.    Kleinschmidt,  8  contracts.    Wilkinson  v.  Van  Orman, 

Mont  467 ;  s.  a,  13  Pao.  Rep.  349.  70  Iowa,  330,  against  issuing  bonds  in 

sDhrew  v.  City  of  Altoona  (Pa.),  15  excess ;  and  Howell  v.  Peoria,  90  HI. 

Atl.  Eep.  636,  104,  against  levying  and  collecting  a 

6  Springfield  v.  Edwards,  84  HI.  636.  tax  for  the  purpose  of  paying  the  in- 
See,  also,  Valparaiso  v.  Garden,  97  debtedness  incurred;  and  Richards  «. 
Ind.  1.  But  the  ruling  in  Searleu  Supervisors,  66  Iowa,  613,  where  a  tax- 
Abraham,  73  Iowa,  507,  was  that  they  payer  was  held  entitled  to  intervene 
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city  should  not  be  enjoined  from  issuing  lawful  warrants  on 
the  treasury  for  lawful  purposes,  even  though  a  part  of  the 
levy  of  taxes  be  unlawful  and  void.' 


and  defend  in  an  action  against  the 
municipal  authorities  to  compel  them 
to  levy  a  tax  for  the  payment  of  an 
indebtedness  in  excess  of  the  consti- 
tutional limit,  if  the  municipal  au- 
thorities refused  to  set  up  the  defense. 
In  East  St  Louis  v.  People,  6  HL  App. 
76,  it  was  held  that  the  power  of  a 
court  to  grant  a  writ  of  mandamus 
to  compel  a  levy  of  taxes  beyond  the 
limit  allowed  by  law  was  not  affected 
by  the  fact  that  the  whole  of  the 
taxes  received  by  the  municipality 
were  absorbed  by  its  necessary  cur- 
rent expenses.  East  St  Louis  v. 
Board  of  Trustees,  6  III  App.  130.  In 
Low  V.  People,  87  111.  886,  it  was  held 
that  a  municipality  had  no  power  to 
make  an  appropriation  for  the  pay- 
ment of  a  contract  void  as  creating  a 
liability  in  excess  of  the  limit  of  in- 
debtedness or  to  levy  a  tax  to  pay 
interest 
1  Fuller  V.  Heath  (1878),  89  IIL  296, 
64 


in  which  it  was  held  that  a  warrant 
drawn  on  a  city  treasurer  reading : 
"  from  the  taxes  of  the  year  1878,  ap- 
propriated and  levied  for  the  police 
department,  when  received  by  you, 

pay ,  or  bearer,  the  sum  of 

$ ,  being  for  services  rendered  [or 

for  materials  furnished],  and  payable 
out  of  the  appropriation  for  said  de- 
partment, and  charge  the  same  to  the 
police  fund,"  and  adding,  "  the  taxes 
to  be  collected  for  account  of  this 
fund  are  specially  appropriated,  set 
apart  and  pledged  to  the  payment  of 
this  and  all  warrants  drawn  thereon, 
and  which  warrants  do  not  exceed 
eighty-five  per  cent  of  the  appropria- 
tion made  therefor,''  did  not  create 
any  corporate  liability  and  was  not 
an  evidence  of  indebtedness  on  the 
part  of  the  oily.  It  was  but  a  trans- 
fer of  so  much  of  a  particular  tax 
when  collected. 


■a,. 
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(a)  Caee  and  Disbtjesement  of  Funds. 

§  826.  Funds  appropriated  to  specific  uses.— A  California 
statute  provided  for  a  fund  in  a  city  treasury  to  be  paid  to 
the  owners  of  property  condemned  to  widen  a  street  as  dam- 
ages to  be  raised  by  issuing  and  sale  of  bonds  and  provided 
for  the  redemption  of  these  bonds.  It  was  held  that  the 
money  collected  from  taxation  for  the  specific  purpose  of  pay- 
ing coupons  attached  to  these  bonds  was  payable  only  for 
their  redemption  and  could  not  be  used  to  pay  damages 
awarded  to  property  owners.'  Further  that  the  fact  that 
part  of  the  money  collected  from  the  sale  of  the  bonds  which 
should  have  been  used  in  the  payment  of  damages  to  property 
owners  was  illegally  used  to  pay  the  interest  on  the  bonds, 
and  that  the  fact  that  the  part  of  the  money  collected  from 
taxes  to  pay  interest  was  used  to  redeem  some  of  the  bonds 
did  not,  by  opera,tion  of  law,  pass  the  money  collected  from 
taxation  for  the  payment  of  coupons  to  the  damage  fund, 
to  replace  that  illegally  taken  therefrom.^  A  charter  of  a  city 
provided  that  "  all  moneys  arising  from  taxation,  donation  or 
other  sources  shall  be  paid  to  the  treasurer  of  the  city,  and  no 
appropriation  thereof  shall  be  made,  except  for  necessary  ex- 
penses, and  but  by  a  concurring  vote  of  six-eighths  of  all  the 
councilmen."  ■  It  was  held  that  the  requirement  of  a  six-eighths 
vote  applied  only  to  expenditure  outside  of  the  necessary  ex- 


1  Priet  V.  Eeis  (1892),  93  CaL  85 ;  S.  a, 
28  Pa&  Rep.  798. 

2  Priet  V.  Eeis  (1893),  93  CaL  85 ;  S.  a, 
28  Pac.  Eep.  798,  in  which  case  a 
mandamus  was  refused  on  the 
ground  that  as  in  California  the  writ 
of  mandate  is  issued  only  to  enforce 
an  act  especially  enjoined  by  law  as 


a  duty  resulting  from  an  office,  trust 
or  station,  it  would  not  lie  to  com- 
pel the  payment  of  money  out  of  a 
fund  which  the  law  does  not  allow  to 
be  applied  to  the  use  sought  Fol- 
lowing Bates  V,  Porter,  74  Cal.  224 ; 
s.  c,  15  Pac.  Rep.  732. 
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penses.^  Under  a  charter  provision  authorizing  the  board  of 
trustees  of  a  village  to  organize  and  establish  a  fire  depart- 
ment and  to  prescribe  the  powers  and  duties  of  the  companies 
and  the  members  thereof,  the  trustees  have,  in  the  absence  of 
any  other  provision,  power  by  resolution  to  direct  the  pay- 
ment of  the  money  coming  into  the  hands  of  the  fire  depart- 
ment treasurer  to  the  companies  of  the  department  in 
proportion  to  their  maximum  membership  as  fixed  by  the 
trustees.* 

§827.  €nstodians  of  funds. —  A  county  treasurer  having 
done  all  required  of  him  by  law  to  entitle  him  to  hold  the 
oflSce  cannot  be  deprived  of  it  by  any  wilful  or  unjust  re- 
fusal of  the  chairman  of  the  county  board  and  a  committee 
of  such  board  to  appraise  his  official  bond  as  required  by  the 
statute.'  Where  a  defaulting  treasurer  declines  to  qualify 
and  waives  his  statutory  time  for  that  purpose,  it  is  the  duty 
of  the  board  of  county  commissioners  to  fill  the  vacancy 

1  Gardner  v.  City  of  Newbem,  98 
N.  C.  328;  S.  a,  3  S.  B.  Kep.  500. 

2  People  V.  Son  (1893),  19  N.  Y.  SupL 
309.  In  Trustees  v.  Rome,  39  Hun, 
396,  it  was  held  that  the  treasurer  of 
the  fire  department  (he  is  an  oflfioer  of 
the  village)  should,  under  the  direc- 
tion of  the  trustees  of  the  village  or 
common  council  of  the  city,  pay  over 
all  moneys  received  or  recovered 
under  N.  Y.  Laws  1875,  ch.  465,  §§  1, 
2,  8,  to  the  fire  department  of  the 
city  or  incorporated  village  in  which 
the  department  is  located.  The 
mayor  and  council  of  a  city  in  Ne- 
braska of  the  second  class  drew  an 
order  upon  the  cemetery  fund  of 
such  city  for  $716.66,  there  being  at 
the  time  $1,000  in  such  fund  in  the 
treasury,  and  applied  the  proceeds  to 
the  payment  of  lauds  purchased  as 
an  addition  to  the  cemetery,  but  no 
appropriation  had  been  previously 
made  concerning  such  expense.  It 
was  held  that  no  act  or  ratification 
being  proved,  the  mayor  and  clerk 
were  liable  for  the  amount  of  the  or- 


der under  the  statute  which  provides 
that  no  expense  can  be  incurred  by  a 
city,  except  in  specified  cases,  unless 
an  appropriation  has  been  made 
therefor,  whether  such  expense  has 
been  ordered  by  the  council  or  not 
City  of  Blair  v.  Lantry  (Neb.),  31  N. 
W.  Rep.  790. 

» State  V.  Knight  (Wis.),  51  N.  W. 
Rep.  1137,  following  State  v.  Dahl, 
65  Wis.  510;  s.  C.,  37  N.  W.  Rep.  843. 
The  court  said :— "Neither  the  county 
board  representing  pro  haa  vice  the 
interests  of  the  public,  nor  the  re- 
spondent^ can  now  be  heard  to  urge 
a  want  of  approval  of  the  relator's 
bond  occurring  under  circumstances 
establishing  presumptively,  at, least, 
neglect  of  official  duty  on  the  part 
of  the  county  board.  It  was  their 
official  duty  to  attend  to  the  mat- 
ter of  the  approval  of  the  bond,  and 
the  relator  was  not  bound  to  coerce 
the  performance  of  that  duty  by 
legal  process  at  the  peril  of  losing  his 
rights." 
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without  demand,  and  the  treasurer  must  then  hand  his  suc- 
cessor all  public  moneys,  books,  records,  accounts,  papers  and 
documents  in  his  possession  appertaining  to  such  office,  under 
the  statutes  of  Dakota  relating  to  delinquent  treasurers.^ 
"Where  a  board  of  county  commissioners  suspend  a  county 
treasurer  and  appoint  an  acting  treasurer,  it  appearing  at  the 
time  of  such  order  that  the  treasurer  is  a  defaulter,  the  ap- 
pointment is  such  a  removal  of  the  treasurer  as  requires  him 
under  the  Kansas  statutes  to  deliver  to  the  acting  county 
treasurer  as  his  successor  all  the  books,  papers  and  moneys  in 
his  hands  by  virtue  of  his  office.*  And  such  a  removed  treas- 
urer is  not  entitled  to  his  salary  after  the  date  of  his  suspen- 
sion, and  the  taking  possession  of  the  office  by  the  acting 
treasurer.'  An  order  of  the  commissioners'  court  directing  a 
county  treasurer  to  deposit  county  funds  in  a  certain  bank 
does  not  exempt  him  from  liability  for  their  loss  through 
failure  of  the  bank.*  Where  two  banks  had  made  a  bond  for 
a  county  treasurer  upon  an  agreement  that  he  would  deposit 
equally  between  them  the  county  funds,  and  the  board  of 
county  commissioners  fail  to  designate,  as  the  statute  requires, 
a  responsible  bank  as  depository,  and  the  treasurer  becomes 
a  defaulter,  the  sureties  having  obtained  an  advantage  or 
profit  by  their  agreements  with  him  cannot  limit  their  liability 
upon  the  bond  because  the  statute  was  not  complied  with  by 
the  commissioners."  A  county  treasurer  in  Iowa  who  de- 
posited in  a  bank' money  belonging  to  the  county  has  been 
held  liable  therefor  upon  a  failure  of  such  bank,  although  the 
county  had  not  provided  a  safe  place  to  keep  the  money.' 
When  the  county  court  has  provided  a  fund  in  the  hands  of 
the  sheriflf,  ex  officio  the  county  treasurer,  for  the  payment  of 
claims  against  the  county,  and  has  caused  to  be  issued  and 
delivered  to  the  creditor  an  order  for  his  claim  in  form  or 
effect  as  provided  in  the  code  of  West  Virginia,  and  the 
sheriff,  without  fault  on  the  part  of  the  court,  fails  or  refuses 

>  Stutsman  County  v.  Mansfield,  5  *  McKinney  V.  Robinson  (Tex.),  19 

Dak.  78;  &  0.,  37  N.  W.  Rep.  304  S.  W.  Rep.  699. 

2  Leper  V.  State  (KanO,  29  Pac.  Rep.  » Leper  v.  State  (Kan.),  S9  Pac.  Rep. 

687.  687. 

'  Leper  v.  State  (Kan.),  29  Pa&  Rep.  «  Lowry  v.  Pelk  County,  51  Iowa, 

687.  50 ;  S.  C,  49  N.  W.  Rep.  1049. 
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to  pay  the  order,  the  creditor's  remedy  is  against  the  sheriff  on 
his  bond  as  provided  by  the  statute,  and  not  by  mcmdamMa  to 
compel  the  county  court  to  levy  a  tax  to  pay  the  same.'  A 
county  treasurer  who  receives  from  his  predecessor  United 
States  bonds  purchased  by  order  of  the  county  and  belonging 
to  it  is  bound  to  account  therefor  and  for  the  premiums  ac- 
cruing thereon,  and  cannot  claim  as  against  the  county  that 
they  were  purchased  without  authority.^ 

§  828.  The  same  subject  continned. —  The  Texas  statute 
provides  that  "  it  shall  be  the  duty  of  the  county  treasurer  to 
receive  all  moneys  belonging  to  the  county,  from  whatever 
source  they  may  be  derived,  and  to  pay  and  apply  the  same 
as  required  by  law,  in  such  manner  as  the  commissioners' 
court  of  his  county  may  require  and  direct."  Other  provis- 
ions require  the  registration  and  classification  of  all  claims 
against  counties,  and  forbid  their  payment  other  than  as  pro- 
vided by  law.  It  has  been  held  that  it  was  no  defense  to  an 
action  for  the  proceeds  against  one  who,  as  agent  of  the  county, 
had  sold  certain  of  its  bonds,  that  he  had  devoted  the  proceeds 
of  the  bonds  before  their  sale  to  the  payment  of  the  contractor 
for  the  erection  of  the  court-house  at  the  request  of  the  county 
judge,  and  upon  the  promise  of  the  latter  that  the  county  would 
reimburse  defendant  upon  final  settlement,  as  the  county  judge 
had  no  authority  to  bind  the  county.'  A  receiver  of  public 
money  who  has  given  bond  for  its  safe-keeping  is  not  dis- 
charged from  liability  therefor  by  the  failure  of  the  bank  in 
which  he  has  deposited  it.*  A  township  trustee  has  no  right 
to  accept  of  his  predecessor  a  note  in  satisfaction  of  a  debt 
due  the  township  for  funds  wrongfully  appropriated  by  the 
latter  to  his  own  use  while  in  office,  and  such  debt  is  not 
thereby  merged  in  the  note  so  to  be  affected  by  a  discharge 
in  bankruptcy.*  Where  funds  derived  from  the  sale  of  bonds 
of  a  city  in  Kansas  of  the  third  class  are  received  either  by 

iRatcllfEe  v.  County  Court  (West  St  445;  s.  c,  24  W.  N.  C.  60;  17  AtL 

Va.),  14  S.  E.  Eep.  1004  Eep.  616.    Following  Baily  v.  Com- 

2 Nixon  V.  State,  96  Ind  111.  monwealth  (Pa.),  10  Atl.  Rep.  764. 

"Nolan  County  y.  Simpson,  74  Tex.  » Madison  Tp.  v.  Dunkle,  114  Ind. 

218 ;  S.  C,  11  S.  W.  Rep.  1098.  262 ;  s.  a,  16  N.  E.  Rep.  593. 

*  Nason  v.  Directors  of  Poor,  126  Pa. 
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the  city  treasurer  or  other  person  acting  in  behalf  of  the  city, 
the  entire  amount  should,  on  demand,  be  paid  into  the  city 
treasury,  and  such  persons  cannot  fix  their  own  compensation 
for  services  in  respect  to  such  funds,  or  withhold  a  part  of  the 
proceeds  as  such  compensation,  but  any  such  claim  must  be 
presented  to  the  city  council  in  writing  and  allowed  in  the 
manner  prescribed  by  statute.^  A  city  treasurer  has  no  right 
to  apply  a  surplus  in  his  hands  over  the  yearly  appropriations 
to  the  payment  of  debts  against  the  city  of  prior  years,  with- 
out the  direction  of  the  council.*  And  the  city  council  cannot 
ratify  the  action  of  a  city  treasurer  in  paying  out  city  money 
in  a  manner  not  authorized  by  law.'  The  provision  of  the 
statute  of  Dakota,  that  on  going  out  of  office  the  treasurer 
shall  deliver  to.  his  successor  all  public  moneys,  books,  etc. 
"  in  his  possession,"  does  not  show  a  legislative  intent  to  limit 
his  liability  to  that  of  a  bailee.* 

§  829.  Compensation  of  treasurers. —  The  county  treas- 
urer is  the  custodian  of  the  funds  paid  for  school  lands  by 
virtue  of  his  office ;  and  under  the  Minnesota  statute  which 
provides  that  no  county  treasurer  shall  receive  for  his  personal 
services  more  than  the  sum  named  therein,  his  annual  salary 
is  intended  as  full  compensation  for  his  official  services,  and 
he  should  not  be  permitted  to  retain  the  fees  and  percentage 
allowed  for  handling  the  proceeds  of  State  lands  in  addition 
to  his  salary ;  but  all  fees  and  percentage,  as  well  from  that 
source  as  others,  in  excess  of  the  amount  provided  by  that 
statute  for  his  salary,  are  to  be  paid  at  the  end  of  each  year 
into  the  revenue  fund."  The  local  acts  relating  to  the  com- 
pensation of  the  treasurers  of  Monroe  and  Seneca  counties, 
New  York,  it  has  been  held,  were  not  to  be  deemed  retroactive 

1  City  of  Syracuse  v.  Reed  (Kan.,  The  special  Minnesota  statute  which 
1891),  26  Pac.  Eep.  1043.  authorized  the  county  board  of  Sibley 

2  City  of  East  St  Louis  v.  Flannigan,  county  to  repay  to  the  county  treas- 
84  HL  App.  596.  urer  the  fees  for  receiving  and  pay- 

*City  of  East  St  Louis  v.  Flannigan,  ing  over  moneys  on  account  of  sales 

84  111.  App.  596.  of  school  land  during  his  term  of 

*  Clay  County  «.  Simonsen  (Dak.),  office  is  not  mandatory,  and  the 
46  N.  W.  Rep.  598.  question  of  the  validity  of  such  a 

*  Gerken  v.  County  of  Sibley,  39  claim  was  held  to  be  still  open  for 
Minn.  433 ;  S.  C,  40  N.  W.  Rep.  508.  judicial  determination. 
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and  therefore  unconstitutional,  nor  were  they  objectionable 
otherwise.  The  treasurers  of  those  counties  may  retain  com- 
missions on  State  taxes,  but  only  for  the  benefit  of  their  coun- 
ties.* It  has  been  held  in  Arkansas  that  a  county  treasurer 
was  entitled  to  commissions  oh  school  funds  received  from  a 
former  treasurer  under  a  statute  providing  that  "  the  county 
treasurer  shall  be  allowed  as  commissions  on  the  aggregate 
amount  of  school  funds  of  the  county  coming  into  his  hands 
in  any  one  year  the  rate  of  two  per  cent,  and  no  more."  *  The 
whole  percentage  on  collections  can  be  claimed  by  a  treasurer 
whose  term  of  service  is  less  than  a  year  in  Minnesota,  as  the 
statute  giving  county  treasurers  a  percentage  on  collections 
does  not  provide  that  a  less  amount  shall  be  claimed  by  a  treas- 
urer who  holds  office  for  less  than  a  year.'  A  county  treas- 
urer is  not  entitled  under  the  Texas  statute  to  commissions 
on  county  scrip  received  for  taxes,  nor  on  the  amount  of  bonds 
issued  to  contractors  to  pay  for  public  buildings.* 

§  830.  The  same  subject  continned. —  It  being  the  duty  of 
a  county  treasurer  to  receive,  keep  and  disburse  all  money 
belonging  to  his  county,  in  respect  to  which  no  specific  pro- 
vision is  otherwise  made,  including  the  proceeds  of  the  sale  of 
county  bonds  issued  to  raise  money  for  building  a  bridge,  he 
is  not  entitled  to  extra  compensation  therefor,  though  the 
board  of  county  commissioners  had  agreed  with  him  to  pay  it.' 
Though  no  specific  fee  is  prescribed  for  -the  county  treasurer 
for  making  searches  for  delinquent  taxes,  tax  sales,  etc.,  for 
private  persons,  and  making  and  certifying  abstracts  and 
copies  from  his  records,  he  is  entitled  to  reasonable  fees  for 
these  services,  and  must  enter  and  return  them  in  his  fee  book 
as  prescribed  by  the  Nebraska  statute  for  "  each  and  everv 
item  of  fees  collected."  *  Under  the  Texas  statute  providing 
that  the  county  treasurer  shall  be  entitled  to  commissions  not 
exceeding  a  certain  percentage,  to  be  fixed  by  the  commis- 

1  Seneoa  County  Supervisors  v.  S.  W.  Eep.  699 ;  Wharton  County  v. 
Allen,  99  N.  Y.  538.  Ahldag  (Tex.),  19  S.  W.  Rep.  291,  dis- 

2  Lawrence  County  v.  Hudson,  41    tinguished. 

Ark.  494.  'Libby  v.   County  of  Anoka,  38 

'  Beatty  v.  Sibley  County,  32  Minn.  Minn.  448 ;  s.  c,  88  N.  W.  Rep.  205. 

470.  estate  v.  Allen,  23  Neb.  451 ;  s.  a, 

*  McKinney  v.  Robinson  (Tex.),  19  36  N.  W.  Rep.  756. 
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sioners'  court,  for  receiving  and  disbursing  moneys  belonging 
to  the  county  (excepting  school  funds),  a  failure  by  the  com- 
missioners' court  to  make  an  order  regulating  the  allowance 
in  a  particular  case  raises  an  implied  agreement  on  the  part 
of  the  county  that  the  treasurer  shall  have  the  maximum  per- 
centage allowed.'  And  where  the  commissioners'  court  is  au- 
thorized to  fix  the  allowance  of  the  county  treasurer,  within 
certain  prescribed  limits,  and  such  court  has  for  a  long  time 
allowed  the  same  percentage,  a  failure  to  make  an  order  reg- 
ulating the  allowance  in  a  particular  case  raises  an  agreement 
by  implication  on  the  part  of  the  county  to  continue  to  pay 
the  same  amount  until  it  should  notify  the  treasurer  to  the 
contrary.*  So  where  funds  which  the  law  requires  to  pass 
through  the  hands  of  the  county  treasurer,  and  for  the  re- 
ceiving and  disbursing  of  which  he  is  entitled  to  a  commission, 
are  received  and  disbursed  by  another  officer,  the  treasurer  is 
entitled  to  recover  from  the  county  the  commissions  to  which 
he  would  have  been  entitled  had  he  handled  the  funds  accord- 
ing to  law.'  The  commissioners  and  auditors  of  a  county  in 
Pennsylvania,  in  determining  the  compensation  of  a  county 
treasurer,  may,  in  their  discretion,  fix  one  rate  on  ordinary 
receipts  and  disbursements,  and  a  less  rate  on  money  received 
and  paid  out  on  account  of  the  erection  of  county  buildings.* 
They  may  also  fix  it  for  that  year  instead  of  fixing  it  only 
once  during  the  treasurer's  term.'  Such  a  decision  of  com- 
missioners and  auditors  is  not  reviewable  by  the  courts.'  In 
Illinois,  county  treasurers  are  not  entitled  to  any  commission 
out  of  money  paid  in  and  out  under  the  "  Eminent  Domain 
Act,"  providing  that  "  the  payment  of  the  compensation  ad- 
judged may  in  all  cases  be  made  to  the  county  trea^surer,  who 
shall  on  demand  pay  the  same  to  the  party  entitled  thereto." ' 

§  831.  Settlements    with    treasurers. —  The    California 
county  government  act  provides  that  the  treasurer  shall  re- 

1  Bastrop  County  v.  Heam,  70  Tex,  *  Merwine  v.  Monroe  County,  141 
563;  S.  G,  8  S.  W.  Rep.  302.  Pa.  St  163;  s.  C,  31  Atl.  Rep.  509. 

2  Bastrop  County  v,  Heam,  70  Tex.  *  Merwine  v.  Monroe  County,  141 
563.  Pa.  St  163 ;  S.  G,  31  AtL  Rep.  509. 

»  Bastrop  County  v.  Heam,  70  Tex.       '  Farley  v.  Chicago  &c.  R  Co.,  36 
56a  111.  App.  517. 

*  Merwine  v.  Monroe  County  (Pa.), 
21  AtL  Rep.  509. 
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oeive  no  money  unless  accompanied  by  the  certificate  of  the 
auditor,  as  provided  in  that  act,  or  otherwise  as  provided  by 
law.  The  act  provides  that  the  auditor  must  settle  the  ac- 
counts of  all  persons  holding  money  payable  into  the  county 
treasury  and  certify  the  amount  to  the  treasurer,  and,  on  the 
filing  of  the  treasurer's  receipt  therefor,  give  him  a  receipt, 
and  charge  the  treasurer  with  the  amount.  The  code  pro- 
vides that  the  auditor  must  settle  ^ith  the  tax  collector  and 
require  from  him  the  treasurer's  receipt,  or,  if  the  treasurer  is 
collector,  require  from  him  an  immediate  account  for  any  ex- 
isting deficiency.  It  has  been  held  that  it  was  sufficient,  where 
the  same  person  was  treasurer  and  collector,  to  charge  him 
and  his  sureties  as  treasurer,  that  the  auditor  settled  with  him 
as  collector  and  handed  him  the  certificate  of  the  amount 
found  due,  which  receipt  was  found  in  the  county  treasury, 
and  at  once  credited  him  as  collector  and  charged  him  as 
treasurer  with  such  sum.'  Under  the  Missouri  statute  requir- 
ing that  the  county  treasurer  shall  settle  his  accounts  with  the 
county  court  semi-annually,  and,  if  he  die,  his  executor  or  ad- 
ministrator shall  immediately  make  such  settlement,  the  estate 
of  a  deceased  treasurer  is  not  in  default  tintil  notice  to  make 
such  settlement  is  served  on  the  executrix;  and  until  such  no- 
tice the  county  court  has  no  authority  to  make  the  settlement.'' 
When  a  county  treasurer  receives  money  from  the  tax  collector 
as  county  taxes,  he  and  his  sureties  are  estopped  to  deny  that 
the  money  belonged  to.  the  county  without  regard  to  the  form 
of  his  receipt  to  the  collector.'  A  receipt  given  by  a  county 
treasurer  to  a  tax  collector  in  the  form  of  an  "  I.  O.  U."  is 
admissible  against  the  sureties  of  the  treasurer,  and  may  be 
explained  by  parol  evidence  showing  that  it  was  given  for 
county  taxes  received  from  the  collector  to  be  accounted  for 
on  settlement  at  the  end  of  the  month.*  The  probate  judge 
being  authorized  by  a  county  treasurer  to  discharge  official 
duties  for  him  as  agent,  and  as  such  making  two  settlements 
with  the  tax  collector  (one  before  and  the  other  after  the 
death  of  the  treasurer),  his  acts  and  entries  in  connection  with 
the  first  settlement,  but  not  the  second,  are  binding  on  the 

1  Butte  County  v.  Morgan,  76  Cal.  '  Coleman  v.  Pike  County,  83  Ala. 

1 ;  S.  a,  18  Pao.  Rep.  115.  336 ;  s.  o„  3  So.  Rep.  755. 

2 Cole  County  v.  Schmidt  (Mo.),  10  *  Coleman  v.  Pike  County,  83  Ala. 

S.  W.  Rep.  888.  336. 
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sureties  of  the  treasurer  and  admissible  as  evidence  against 
them.^  It  has  been  held  in  Texas  that  where  a  tax  collector 
who  was  also  a  cashier  of  a  bank  drew  checks  on  such  bank 
for  the  purpose  of  paying  to  the  treasurer  sums  of  money 
which  he  had  collected,  and  the  treasurer  accepted  such  checks, 
indorsed  them,  and  turned  them  over  again  to  him  to  be 
placed  to  his  credit  on  the  books  of  the  bank,  such  transaction 
constituted  a  payment  to  the  treasurer  of  the  sums  collected 
by  him  as  tax  collector,  he  having  funds  on  deposit  in  the , 
bank  to  pay  such  checks,  although  as  cashier  he  may  have 
failed  to  give  the  treasurer  credit  for  such  checks.^  Under 
the  Nebraska  statute  giving  the  county  commissioners  power 
to  appoint  an  examiner  of  the  treasurer's  accounts,  "  when  the 
same  shall  appear  to  be  necessary  "  in  their  "  opinion,"  they 
are  the  sole  judges  as  to  when  the  necessity  exists.' 

§  833.  Action  to  recover  county  funds. —  Where  a  person, 
by  conspiring  with  the  treasurer  of  a  county,  comes  into 
the  possession  of  a  county's  money,  an  action  may  be  main- 
tained against  him  therefor.  The  county  is  not  confined  to 
its  remedy  on  the  treasurer's  bond.*  And  in  such  an  action, 
the  evidence  tending  to  show  that  the  transactions  between 
the  two,  involving  this  money,  began  when  the  treasurer  en" 
tered  upon  the  duties  of  his  office  and  were  continued  until 
his  last  settlement  with  the  supervisors,  evidence  of  statements 
made  officially  by  the  treasurer,  as  a  part  of  his  semi-annual 
settlements,  may  be  admitted  as  tending  to  show  the  amount 
of  money  for  which  the  treasurer  was  liable  at  different  times, 
and,  when  considered  with  other  evidence,  the  dealings  be- 
tween the  two  under  the  alleged  conspiracy.^  In  case  of  a 
failure  of  a  sheriff  to  pay  county  creditors,  as  he  was  author- 
ized by  act  to  do,  out  of  the  county  levy  of  taxes,  as  the  act 
provided  also  that  the  sheriff  should  settle  with  the  county 
treasurer  and  that  the  latter  should  bring  suit  against  the 

1  Coleman  v.  Pike  County,  83  Ala.  <  Taylor  County  v.  Standley  (1890), 

826.  79  Iowa,  666. 

^Kempner  v.  Galveston  County,  73  *  Taylor  County  v.  Standley  (1890), 

Tex.  216;  R  a,  11  S.  W.  Rep.  188.  79  Iowa,  666. 

5  Kearney  County  v.  Tuttle,  16  Neb. 
84. 
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former  if  delinquent,  the  county  treasurer  may  sue  for  the 
money  due  the  creditors.^  It  has  been  held  in  a  summary 
proceeding  by  distress  for  a  balance  found  due  by  a  county  tax 
collector  during  the  two  years  he  had  held  office  that  the 
statute  should  have  been  strictly  pursued,  and  that  by  reason 
of  neglect  to  require  monthly  settlements  of  this  officer  and 
the  delay  in  issuing  the  warrant,  the  State  auditor  was  with- 
out authority  to  proceed  in  that  manner  and  further  proceed- 
ings should  be  enjoined.''  Money  raised  by  tax  to  pay  town 
bonds  is  properly  payable  to  the  supervisor.  Where  he  has 
received  such  money  and  paid  it  to  the  county  treasurer,  who 
failed  to  account  for  the  same,  such  payment  has  been  held 
no  defense  to  an  action  on  the  supervisor's  bond,  since  no  law 
authorized  its  payment  to  the  treasurer.'  And  after  money 
has  been  collected  and  received  by  the  supervisor  on  town 
funds,  he  and  his  sureties,  in  an  action  on  his  bond,  are  es- 
topped from  questioning  the  regularity  of  the  tax  under  which 
it  was  collected.*  And  though  the  conditions  of  the  supervis- 
or's bond  did  not  conform  literally  to  the  language  of  the 
statute,  since  the  substance  was  within  the  requirements,  it 
was  sufficient.' 

§  833.  Actions  on  treasurer's  bond.—  The  county  is  the 
proper  party  to  bring  action  on  the  county  treasurer's  bond 
running  to  the  county  and  State,  though  the  treasurer  had  col- 
lected and  failed  to  pay  over  State  taxes,  where  the  county  is 
charged  with  the  levy  and  collection  of  all  county  and  State 
taxes,  and  where  the  State  taxes  are  charged  to  the  county 
until  paid  into  the  State  treasury.*  Where  a  county  treasurer 
has  resigned  and  failed  to  account  for  and  pay  to  his  successor 
the  money  with  which  he  was  charged,  a  demand  before  suit 
on  the  bond  has  been  held  not  to  be  necessary  in  Dakota.' 

1  Berry  w.    Commonwealth    (Ky.,  « Valley  County  c.  Eobinson  (Neb.), 
1890),  14  S.  W.  Rep.  589.  49  N.  W.  Eep.  356. 

2  Judson  V.  Smith  {tSW),  104  Mo.  'Clay  County  v.  Simonsen,  1  Dak. 
61 ;  S.  a,  15  S.  W.  Rep.  956.  403;  s.  C,  46  N.  W.  Rep.  593,  for  the 

sPurcell  V.  Town  of  Bear  Creek    reason  that  the  statute  provides  that 

(111.),  28  N.  E.  Rep.  1085.  on  going  out  of  office  the  treasurer 

<Purcell  V.  Town  of  Bear  Creek    shall   deliver   to   his  successor   all 

(111.),  38  N.  E.  Rep.  1085.  moneys,  books,  accounts,  papers  and 

sPurcell  V.  Town  of  Bear  Creek    documents  in  his  possession. 
(111.),  38  N.  E.  Rep.  1085. 
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Nor  need  the  complaint  on  his  bond  show  that  the  commis- 
sioners have  adjusted  his  accounts  under  the  statute  which 
provides  that,  "  if  any  person  thus  chargeable  shall  neglect  or 
refuse  to  render  true  accounts  or  settle  as  aforesaid,"  the  com- 
missioners shall  adjust  the  accounts  and  ascertain  the  balance 
due  the  county  and  order  suit  to  be  brought.^  It  has  been 
held  that  the  Indiana  statute  which  provides  that  upon  failure 
of  a  county  treasurer  to  pay  over  the  revenues  collected  for 
county,  road  and  other  purposes,  as  required  by  law,  suit  shall 
be  instituted  therefor  by  the  prosecuting  attorney  against  the 
treasurer  and  his  bondsmen,  applied  to  the  failure  of  a  treas- 
urer, whose  term  of  office  had  expired,  to  pay  over  the  funds 
in  his  hands  to  his  successor.^  In  an  action  on  a  county  treas- 
urer's bond  for  his  failure  to  pay  over  money  to  his  successor, 
a  plea  alleging  that  the  default  was  covered  by  a  bond  given 
during  a  former  term  of  such  treasurer  was  held  demurrable 
as  failing  to  deny  that  the  money  came  into  his  hands  as  his 
own  successor  for  the  term  for  which  the  bond  in  suit  was 
executed.'  'Nor  was  an  allegation  in  the  plea  that  the  default 
was  covered  by  fees  illegally  allowed  the  treasurer  by  the 
board  of  supervisors,  and  that  the  statute  of  limitations  had 
run  against  their  recovery,  any  defense,  as  the  allowance  of 
such  fees  was  void  and  the  money  remained  in  the  treasurer's 
hands  as  funds  of  the  county.*  A  treasurer  must  account  for 
the  money  actually  received,  notwithstanding  the  charges 
made  against  him  are  of  fictitious  items  instead  of  the  true 
one,  as,  in  the  case  cited  in  the  note,  money  received  of  his 
predecessor  on  account  of  a  certain  gravel-road  fund.* 

§  834.  Public  depositories. — It  has  been  held  that  moneys 
paid  as  fines  and  forfeitures  to  the  city  treasurer,  under  the  Kan- 
sas statutes  as  to  cities,  etc.,  are  city  funds,  and  for  the  purpose 
of  designating  a  bank  or  a  depository  for  them  they  are  under 
the  control  of  the  mayor  and  council ;  though,  when  they  are 

1  Clay  County  v.  Simonsen,  1  Dak.  '  MoKinney  v.  Monroe  County,  68 
403;  s.  c  46  N.  "W.  Eep.  593.  Miss.  284;  s.  a,  8  So.  Eep.  648. 

2  Board  of  Comm'rs  v.  Wood,  126  *  McKinney  v.  Monroe  County,  68 
Ind.  168;  S.  G,  25  N.  E.  Eep.  190;  Miss.  384;  s.  c,  8  So.  Eep.  648. 
Wood  V.  Board  of  Comm'rs,  125  Ind.  *  Beaver  v.  State  (1890),  134  Ind. 
270;  s.  C,  35  N.  E.  Eep.  188;  Dist  834 

Board  v.  Templer,  34  Ind.  333. 
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deposited  in  the  bank  designated,  they  are  still  subject  to  the 
order  of  the  board  of  police  commissioners  to  the  same  extent 
as  they  were  when  they  were  held  by  the  city  treasurer.* 
And  a  national  bank  may  be  a  depository  for  such  funds,  and 
may  lawfully  agree  to  pay  interest  on  the  deposits  and  to  give 
a  bond  for  their  security.^  "Where  a  bank  had  been  named  as 
a  county  depository,  the  vice-president  of  the  bank  was  held 
authorized  to  turn  over  to  the  county  treasurer  notes  belong- 
ing to  the  bank  as  collateral  security  for  the  deposit  secured 
by  the  bond  given  by  the  bank ;  that  the  treasurer  was  au- 
thorized to  receive  and  hold  such  collateral  in  addition  to  the 
bond ;  and  that  the  sureties  on  the  bond  had  a  right  to  de- . 
mand  that  these  collaterals  should  be  exhausted  before  their 
property  should  be  taken  on  execution  therefor.'  Under  the 
special  Michigan  local  statute  which  provides  that  the  treas- 
urer of  Wayne  county  and  the  board  of  auditors  shall  desig- 
nate some  bank  as  a  depository  for  the  county  funds,  it  has 
been  held  that  the  board  and  the  incumbent  treasurer  cannot 
appoint  a  bank  to  be  the  depository  beyond  the  expiration 
of  the  incumbent's  term  of  oflBce.*  But  the  newly-elected 
treasurer  and  the  board  should  designate  a  depository  as  soon 
as  convenient."  The  treasurer  and  board  have  an  equal  voice 
in  making  the  designation.*  But  the  designation  by  a  retiring 
treasurer  is  valid  till  the  end  of  his  term  and  till  a  new  de- 
pository is  designated  by  the  board  and  incoming  treasurer.' 
And  until  a  new  designation  it  is  the  duty  of  an  incoming 
treasurer  to  deposit  the  funds  in  the  previously  designated 

1  Interstate  Nat.  Bank  v.  Ferguson,  draft     .    .    .    would   be   promptly 

(Kan.,  1893),  30  Pac.  Eep.  237.    The  paid." 

court  said :  — "  If   it  should  become  2  Interstate  Nat.  Bank  v.  Ferguson 

necessary  at  any  time  for  the  board'  (Kan.,  1892),  30  Pac.  Rep.  237. 

to  use  any  of  these  funds  for  the  pur-  s  Richards  v.  Osceola  Bank  (1890), 

pose  of  paying  the  salaries  of  officers  79  Iowa,  707. 

or  of  the  expenses  of  the  police  de-  «  City  Sav.  Bank  v.  'Wayne  County 

partment,  the  board  might  draw  its  Treasurer,  84  Mich,  391 ;  s.  a,  47  N. 

order  upon  the  city  treasurer  for  the  W.  Rep.  690. 

amount,  and  when  such  order  should  «  City  Sav.  Bank  v.  Wayne  County 

be  presented  to  the  city  treasurer  he  Treasurer,  84  Mich.  391. 

would -draw  his  check  on  the  bank  *City  Sav.  Bank  v.  Wayne  County 

designated    ...    in  favor  of  the  Treasurer,  84  Mich.  391. 

person,    .     .     .     which   check   or  ■'  City  Sav.  Bank  v.  Wayne  County 

Treasurer.  84  Mich.  391. 
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depositories.'  Under  the  Kansas  statute  authorizing  the  board 
of  county  commissioners  to  designate  a  bank  in  which  the 
county  treasurer  shall  deposit  the  county  funds,  the  board  has 
no  authority  to  designate  a  depository  for  a  definite  period. 
Nor  can  it  make  a  depository  that  will  prevent  the  designa- 
tion of  a  different  depository  whenever  the  board  should 
deem  it  for  the  public  interest.' 

§  S35.  Examination  of  connty  o£Bcers'  accounts. — Where 
the  files  and  papers  relating  to  proceedings  in  a  police  court 
have  been  turned  over  by  the  clerk  to  a  city  comptroller,  and 
are  being  used  by  the  city  council  to  Investigate  the  accounts 
of  the  clerk  and  judge,  the  judge  has  no  authority  to  order 
the  comptroller  to  return  the  files  and  papers.'  A  board  of 
county  commissioners,  under  the  "exclusive  jurisdiction" 
granted  them  by  the  statute  of  Georgia  providing  for  such  a 
board,  "  in  examining  and  auditing  the  accounts  of  all  officers 
having  the  care,  management,  collecting  or  disbursing  of  the 
money  of  the  county,  and  in  bringing  said  officers  to  a  speedy 
settlement,  have  the  power  to  audit  and  examine  the  accounts 
of  a  tax  collector,  and  if  the  examination  shows  him  indebted 
to  the  county  and  the  amount  not  paid  over  to  the  county 
treasurer,  to  bring  him  to  a  speedy  settlement  by  issuing  an 
execution  against  him.*  The  Georgia  legislature  has  the  power 
to  pass  separate  and  distinct  acts  for  any  counties  which  re- 
quire cociipty  commissioners ;  and  it  is  not  necessary  that  these 
acts  shall  be  uniform  in  all  such  counties.' 

§836.  liability  of  custodians  of  funds. —  Sureties  of  a 
surrogate  are  not  liable  for  a  partial  loss  of  the  proceeds  of 
the  sale  of  a  decedent's  real  estate  deposited  by  the  surrogate 

'City  Sav.  Bank  «.  Wayne  County  council  had  a  right  to  investigate 

Treasurer,  84  Mich.  391.  this  matter  of  fees  which  belonged 

2  First  Nat  Bank  v.  Peck,  43  Kan.  to  the  city  treasury,  and  to  have  ac- 

648 ;  &  CL,  33  Pao.  Eep.  1077.  cess  to  these  papers,  and  it  was  not 

» Schwartz  v.  Bariy  (Mich.,  1893),  in  the  power  of  the  police  judge  to 

51  N.  W.  Eep.  279,  The  court  said :  —  take  them  into  his  possession  while 

"These  files  and  papers  were  in  the  this  investigation  was  going  on." 

first  place  lawfully  in  the  hands  of  *  County   of   Pulaski  v.   Vaughn 

the  comptroller  as  the  chief  financial  (1889),  83  Ga.  270. 

officer  of  the  city,  and  without  ob-  » County   of   Pulaski   v.   Vaughn 

jection  of  any  ona    The  common  (1889),  83  Ga.  270. 
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in  a  bank,  then  of  good  standing,  which  afterwards  failed.^ 
"Where  a  county  treasurer,  who  by  law  was  forbidden  to  buy 
or  sell  or  in  any  manner  deal  in  county  warrants,  on  pay- 
ment of  a  county  warrant  neglects  to  cancel  it,  but  marks  it 
"Ifot  paid,  for  want  of  funds,"  and  puts  it  into  circulation,  a 
subsequent  holdef,  though  he  purchased  for  value  and  in  good 
faith,  cannot  maintain  an  action  against  the  sureties  on  the 
treasurer's  official  bond  for  alleged  njalfeasance  in  office.^  Un- 
der the  Nebraska  statute  requiring  the  county  clerk,  ex  officio 
register  of  deeds,  to  keep  an  index  of  the  deeds,  such  index 
becomes  a  public  record,  the  fees  for  a  certified  copy  of  which 
he  is  required  to  account  for  to  the  county  board.'  If  a 
county  clerk  receives  money  in  his  official  capacity  and  un- 
lawfully converts  it,  he  is  liable  on  his  official  bond  without 
regard  to  whether  he  had  the  right  to  distribute  the  money 
or  not.*  Though  the  clerk  of  a  board  of  supervisors  gives 
his  deputy  entire  charge  of  his  office,  he  is  not  liable  to  the 
purchaser  of  county  warrants  fraudulently  issued  by  the  dep- 
uty, who  used  for  that  purpose  the  blanks  furnished  by  the 
county,  signing  thereto  the  names  of  the  clerk  and  the  presi- 
dent of  the  board,  and  attaching  the  clerk's  official  seal.* 
Where  paper  purporting  to  be  the  obligation  of  a  township 
has  been  issued  without  consideration,  the  holder,  whether 
the  payee  or  an  assignee,  has  no  right  of  action  on  the  bond 
of  the  trustee,  under  the  Indiana  statute  providing  for  such 
liability  only  in  cases  where  the  trustee  contracts  a  deht  in  the 
name  or  in  behalf  of  the  township,  contrary  to  certain  pro- 
visions of  the  statute.* 

§  837.  Liabilities  on  bonds  of  custodians  of  school  funds. 

Where,  in  an  action  on  the  bond  of  a  school  trustee  for  a 
shortage  in  the  funds,  it  appears  that  he  paid  moneys  out  of 
the  special  school  fund  on  account  of  the  common  school  fund, 
he  should  be  given  credit  for  the  amount  thus  paid,  and  not 

1  People  V.  Faulkner,  107  N.  Y.  477 ;  6  Why  te  v.  Mills,  64  Miss.  158 ;  s.  a, 

S.  a,  14  N.  E.  Rep.,  415.  8  So,  Rep.  171. 

•iMcConnell  v.  Simpson,  36  Fed.  sstate  v.  Hawes,  112  Ind.  333;  s.  a 

Rep.  750.  14  N.  E.  Rep.  87.    Followed  in  State 

'State  V.  Sovereign,  17  Neb.  17a  v.  Brown,  112  Ind.  600 ;  S.O.,  14  N. K 

<  Henry  v.  State,  98  Ind.  881.  Rep.  487,  and  Grimsley  v.  State,  119 

Ind.  130 ;  S.  C,  17  N.  E.  Rep.  92a 
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be  charged  with  the  entire  shortage  in  the  special  fund.*  Arid 
this  credit  should  not  be  denied  him  because  his  answer  al- 
leges that  the  overpayments  were  made  for  the  benefit  of  the, 
special  school  fund,  while  the  proof  shows  that  they  were 
made  for  the  benefit  of  the  common  school  fund.'  Under  the 
Minnesota  statute  which  requires  the  treasurer  of  a  school 
district  to  give  a  bond  with  sureties,  conditioned  for  the  faith- 
ful performance  of  the  duties  of  his  office  and  to  turn  over  to 
his  successor  in  office  all  money  in  his  hands  belonging  to  the 
district,  and  further  provides  that  for  any  breach  of  such  bond 
the  board  shall  cause  an  action  to  be  commenced  thereon,  a 
vote  of  the  school  district  and  of  the  board  of  education,  with- 
out consideration,  to  discharge  the  legal  obligations  of  a  treas- 
urer who  has  lost  the  school  funds  by  burglary  without  fraud, 
has  been  held  to  be  ineffectual.'  The  fact  that  such  treasurer 
has  lost  the  funds  by  burglary,  although  without  his  own 
fault,  constitutes  no  defense  to  an  action  on  his  official  bond 
for  the  failure  to  pay  over  to  his  successor  the  money  received 
and  not  disbursed  by  him.*  The  treasurer  of  a  board  of  edu- 
cation deposited  school  moneys  in  the  name  of  and  along 
with  the  funds  of  a  private  corporation  of  which  he  was  the 
manager,  with  the  knowledge  of  a  bank's  officials,  which  de- 
posit was  subject  to  his  check  for  both  school  and  private 
purposes.  His  drafts  as  manager  of  the  private  corporation 
were  so  large  as  to  leave  a  deficit  in  the  amount  due  by  him 
to  the  bpard  of  education.  This  board  shortly  afterwards  re- 
quired of  him  a  new  bond.  It  was  held  that  as  funds  of  the 
private  corporation  sufficient  in  amount  to  make  up  this  def- 
icit were  soon  afterwards  deposited  by  him,  this  was  a  pay- 
ment of  that  deficit.  Therefore,  the  sureties  on  the  second 
bond  were  held  liable  for  a  deficit  existing  at  the  expiration 
of  his  term  as  treasurer.'  The  board  of  education,  being  the 
general  representative  of  the  school  organization  as  a  corpo- 
ration, and  not  the  successor  in  office  of  the  treasurer  of  the 
board,  is  the  proper  party  to  commence  an  action  on  the  bond 

1  Finney  v.  State,  12G  Ind.  577 ;  S.  a,  *  Board  of  Education  v.  Jewell,  44 

26  N.  E.  Rep.  150.  Minn.  427, 

2 Finney  v.  State,  126  Ind.  677.  'Gilbert  v.  Board  of  Education,  45 

'  Board  of  Education  v.  Jewell,  44  Kan.  31 ;  s.  C,  25  Pac.  Rep.  226. 

Minn.  427;   S.  C,  46  N.  W.  Rep.  914. 
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of  the  treasurer  for  failure  to  pay  over  to  his  successor  the 
balance  due  the  board.^  The  final  report  made  by  a  school- 
township  treasurer  and  the  entries  in  his  books  made  by  him 
in  such  capacity  are  conclusive  evidence  against  him  and  his 
sureties  as  to  the  amount  due  in  an  action  on  his  bond.? 

§  838.  Investment  of  school  funds. —  It  has  been  held  in 
Nebraska,  under  the  provisions  of  the  constitution  and  stat- 
utes, that  the  board  of  educational*  land  and  funds  has  au- 
thority to  invest  the  permanent  school  fund  in  United  States 
three  per  cent,  bonds  and  to  pay  premiums  therefor,  if  neces- 
sary, and  that  such  premiums  should  be  paid  out  of  the  perma- 
nent school  fund.'  But  it  cannot,  after  investing  them  in  those 
bonds,  sell  or  convert  them  into  high  rate  of  interest  registered 
county  bonds;  but  when  paid  they  may  be  re-invested  in 
such  bonds.*  Ifor  can  they,  in  purchasing  high  rate  of  inter- 
est coupon  bonds,  detach  coupons  therefrom  so  that  the  re- 
maining coupons  will  net  the  State  six  per  cent,  from  the  date 
of  purchase  to  maturity.'  And  payment  of  premiums  in  the 
purchase  of  county  bonds  must  be  made  Jfrom  the  temporary 
school  fund.' 

§  839.  Loan  of  school  funds.—  By  one  provision  of  an  In- 
diana statute  the  several  counties  are  made  liable  for  so  much 
of  the  public  school  funds  as  is  intrusted  to  them  and  the  an- 
nual payment  of  interest  thereon.  By  another  it  is  made  the 
duty  of  the  county  auditor,  when  premises  mortgaged  to  se- 
cure a  loan  of  such  funds  fail  to  sell  for  a  sura  sufficient  to  sat- 
isfy the  principal  and  interest,  to  bring  suit  on  the  notes  in  the 
name  of  the  State.  It  has  been  held  that  the  county  might 
pay  the  deficiency  before  the  auditor  brought  suit.'  Under 
the  Missouri  statute  authorizing  the  county  court  to  invest 
and  manage  school  funds  and  loan  them  on  specified  security, 
such  court  cannot  discharge  a  surety  from  his  liability  on  a 

>  Gilbert  v.  Board  of  Education,  45  *  In  re  School  Eund,  15  Neb.  684. 

Kan.  31.  s  /„  re  School  Fund,  15  Neb.  684 

2  Longan  v.  Taylor,  31  HI.  App.  363 ;  «lnre  School  Fund,  15  Neb.  684. 

aflSrmed  in  130  111.  413;  a  C,  22  N.  ^  Lopp  v.  Woodward  (lad.),  27  N.  E. 

E.  Eep,  745.  Eep.  575. 

» Jji  re  School  Fund,  15  Nebi  684; 
e.  C,  50  N.  W.  Eep,  372. 
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bond  given  for  the  loan  of  school  money,  upon  his  delivering 
"  in  payment "  his  note  with  personal  security,  as  that  is  in  ef- 
fect a  re-loan,  and  the  statute  requires  that  all  loans  of  school 
funds  shall  be  secured  by  mortgage.^  l^or  can  a  county  court 
delegate  its  power  under  those  statutes  to  make  loans  or  to 
Compromiser  those  already  made,  without  requiring  the  final 
approvals- by  the  court  of  the  security."  And  a  person  who  signs 
as  surety  after  delivery,  a  bond  under  seal  given  to  secure  a 
loan  of  school  moneys  cannot  escape  liability  by  showing  that 
no  order  requiring  additional  security  was  entered  of  record, 
without  also  showing  that  there  was  no  other  consideration, 
as  the  seal  imports  a  consideration.'  Where  the  statute  re- 
quires two  or  more  sureties  upon  a  loan  of  school  funds,  and 
there  are  several  signers  to  a  note  for  such  loan,  it  will  be  pre- 
sumed that  such  note  was  executed  in  conformity  with  the 
law,  and  that  at  least  two  of  such  signers  are  sureties.* 

§  840.  Liability  of  officers  and  agents,  of  towns. —  If  a 
township  trustee,  relying  entirely  upon  the  judgment  of  the 
board  of  directors,  and  against  his  own  judgment,  loans 
iponey  belonging  to  the  school  fund  on  insufficient  security, 
whereby  a  loss  occurs,  his=  official  bond  is  liable  therefor.^  In 
an  action  on  such  a  bond  for  a  loss  caused  bjf  the  trustees 
loaning  moneys  of  the  school  fund  on  insufficient  security,  it 
was  held -to  be  error  to  permit  witnesses  to  testify  that  they 
never  heard  any  dissatisfaction  -expressed  in  regard  to  the 
loan  by  any  person.*  In  the  absence  of  fraud,  or  consequent 
damage  or  loss,  the  fact  that  school  directors  knowingly  drew 
a  warrant  on  a  fund  to  the  credit  of  which  there  was  no 
money  wherewith  to  jneet  such  warrant  at  the  date  thereof, 
such  draft  for  any  school  year  on  any  fund,  having  been  lim- 
ited to  the  amount  to  be  derived' from  all  sources  during  that 
year,  has  been  held  not  to  be  such  an  illegal  exercise  of 
authority  as  will  render  directors  personally  liable  for  the 

1  Montgomery  County  V.  Auchley,  ^Trusteesof  Schools  v.  Southard,  31 
103  Mo.  492 ;  S.  C,  15  S.  W.  Eep.  636.  HI.  App.  359. 

2  Montgomery  County  v.  Auchley,  *  Board  of  Trustees  tt  Baker;  84  HI, 
108  Mo.  492.  App.  620. 

-  »  Montgomery  County  v,  Auchley,  *  Board  of  Trustees  v.  Baker,  84  BL 
103  Ma  493.  App.  620. 


868  MUNICIPAL  rtnros.  [§  841. 

amount  of  ithe  warrant.^  Where  a  contract  for  building  a 
school-house  contained  the  names  of  the  school  directors,  and 
their  description  as  such  as  contracting  parties,  and  was  signed 
by  them  as  directors,  but  did  not  expressly  show  that  they 
were  acting  on  behalf  of  the  district,  or  intended  to  make 
the  instrument  the  contract  of  the  district,  it  has  been  held 
that  the  directors  were  individually  liable.*  The  trustees  of 
a  township  are  not  personally  liablftfor  the  non-payment  of  a 
town  order  executed  by  them  as  such  trustees  and  given  in 
payment  for  a  machine  purchased  by  them  for  the  use  of  the 
township.'  An  allegation  that  such  an  order  was  invalid 
in  so  far  as  it  purported  to  bind  the  township,  and  that  the 
trustees  had  no  authority  to  make  the  purchase  for  which  the 
order  was  given,  will  not  render  the  trustees  personally  liable 
in  an  action  on  the  order.*  Agents  of  a  town  who  sold  bonds 
issued  under  a  special  act  to  furnish  seed  wheat  to  sufferers 
from  the  ravages  of  grasshoppers,  and  collected  the  notes  of 
the  farmers  and  paid  the  sums  collected  to  the  purchasers  of 
the  bonds,  except  a  sum  which  they  retained  for  the  expenses 
of  litigation,  the  nature  of  which  was  not  disclosed,  were  held 
liable  personally  for  the  amount  thus  retained.'  A  county  in 
its  corporate  capacity  may  sue  the  county  treasurer  on  his 
bond  for  failure  to  pay  over  the  school  fund  for  which  the 
county  commissioners  are  authorized  to  levy  a  tax.* 

(J)  Appeopeiations. 

§  841.  Appropriations  out  of  special  funds. —  Street  im- 
provement bonds  issued  by  agreement  with  a  contractor  to 
be  paid  "  out  of  a  special "  fund,  by  warrants  showing  on  their 
face  that  they  are  so  payable,  create  a  liability  payable  out  of 

1  Jacquemin  v.  Andrews,  40  Mo.  agents,  having  followed  the  statute 
App.  507.  in  their  disposition  of  the  proceeds  of 

2  Sharp  V.  Smith,  32  111.  App.  336.       the  bonds,  would  not  be  held  liable 
'Willett  «.  Young  (Iowa,  1891),  47    for  the  price  paid  by  one  who  pur- 

N.  W.  Rep.  990.  chased  with  notice  of  the  act  under 

4  Willett  V.  Young  (Iowa,  1891),  47  which  the  bonds  were  issued,  and  the 

N.  W.  Eep.  990.  purpose  for  which  the  money  would 

*  Powell  V.  Heisler,  45  Minn.  549 ;  be  used. 

S.  0.,  48  N.  W.  Rep.  411.    But  it  was  «  Aiken  County  v.  Murray  (8.  C),  14 

held,  also,  that  if  .such  bonds  were  S..E.  Rep. -954,  following  Greenville 

issued  under  a  void   statute,  these  County  v,  Runion.  9  S.  C.  i. 
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a  particular  fund,  and  not  out  of  the  treasury  generally.'  It 
being  shown  in  an  action  to  collect  the  amounts  due  on  certain 
county  warrants  that  the  special  fund  provided  for  the  pa,y- 
ment  of  these  warrants  had  been  illegally  withdrawn  and  ap- 
propriated to  other  purposes  by  the  county  authorities,  a  pro- 
ceeding by  mandamus  would  be  useless,  and  an  action  in 
assumpsit  has  been  held  maintainable.^  The  fact  that  there 
is  not  quite  enough  money  in  a  county  treasury  to  pay  the 
price  of  land  legally  purchased  for  a  court-house  is  not  ground 
for  restraining  such  payment,,  where  the  deeds  for  the  land 
have  been  accepted  and  filed  for  record ;  it  appearing  that, 
when  the  warrants  were  drawn,  the  county  treasurer  had 
stated  to  the  county  court  that  there  was  enough  money  to 
pay  the  appropriation,  and  the  county  court  having  the  right 
to  anticipate  the  revenue  of  the  county  to  the  extent  of  the 
revenue  provided  for  that  year.'  Where  a  county  court  has 
ordered  an  appropriation  for  the  construction  of  certain  high- 
way bridges,  it  may,  before  any  contract  or  individual  rights 
have  become  involved,  rescind  the  order,  if  in  the  exercise  of 
its  discretion  it  deems  the  appropriation  unwise.*  It  has  been 
held  in  Connecticut  that  after  appropriating  a  certain  amount 
for  the  erection  of  a  school-house,  a  vote,  during  the  building, 
that  a  tax  of  two  mills  belaid  and  applied  to  building  account, 
does  not  indicate  that  the  town  ratified  expenditures  beyond 
the  amount  first  appropriated.'  A  city  has  no  power  to  ap- 
propriate public  money  for  the  erection  of  a  building  to  be 
used  in  part  by  a  certain  Grand  Army  post  during  its  ex- 
istence as  an  organization,  since  that  is  not  a  public  use.* 

§  842.  Appropriations  anticipating  revenue. —  A  debt 
payable  in  the  future,  or  payable  upon  a  contingency  or  the 
happening  of  some  event,  such  as  the  rendering  of  services  or 
the  delivery  of  property,  as  well  as  a  debt  payable  presently 
and  absolutely,  is  within  the  constitutional  inhibition,  it  mak- 
ing no  diiference  whether  the  debt  be  for  current  expenses  or 

1  Baker  tt  City  of  Seattle  (Wash.),  ^Crittenden  County  v.  Shanks  (Ky.), 

27  Pac.  Eep.  463.  11  S.  W.  Rep.  468. 

^Hockady    u     County     Comm'ra  '  Turney  v.  Town  of  Bridgeport,  55 

(Colo.),  29  Pac.  Rep.  287.  Conn.  4 13 ;  S.  C,  13  Atl.  Rep.  530. 

8  Sheldley  u  Lynch,  95  Mo.  487 ;  *  Kingman  v.  City  of  Brockton,  153 

s.  C,  8  S.  W.  Rep.  434.  Mass.  255 ;  s,  c,  36  N.  E.  Eep.  99a 
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for  something  else.  But  appropriations  may  be  made  or  war- 
rants drawn  upon  tbe  treasury  in  anticipation  of  taxes  to  be 
thereafter  eoUeeted,  provided  the  tax,  at  the  time  of  appro^ 
priation,  be  actually  levied,  and  the  legal  effect  of  the-con- 
tract  between  the  corporation  and  the  individual,  made  at  the 
time  of  the  appropriation,  be  such  that  it  shall  operate  to'pre- 
vent  any  liability  to  accrue  on  the  contract  against  the  cor- 
poration. Where  a  fund  is  provided  to  meet  the  saraej,  the 
appropriation  or  warrant  creates  no  liability,  but  one  thing  is 
simply  exchanged  for  another.*  The  rule  is  thus  stated  in  an- 
other case: — A  municipal  corporation  which  has  reached  the 
constitutional  limit  of  its  power  to  create  indebtedness  may,- 
when  a  tax  is  levied  but  not  yet  collected,  draw  against  the 
fund  thus  levied  and  thus  appropriate  and  virtually  assign 
the  amount  specified  in  the  warrant,  and  when  collected  the 
holder  will  haVe  the  right  to  receive  it.  But  the  corporation' 
must  be  discharged,  and  the  holder  must  look  exclusively  to 
the  tax  thus  levied,,  and  to  the  officers,  for  his  pay.''  But  the 
pi'ocuring  of  "  temporary  loans  "by  the  corporation,  which 
would  be  payable  at  all  events,  would  be  the  creation  of  cor- 
porate indebtedness,'  and,  therefore^  if  in  excess  of  the  consti- 
tutional fund^  not  a  permissible  mode  of  anticipating  such; 
taxes,' 

§843.  Specific  funds.— Under  the  Texas  statute  which 
provides  that  cities  shall  have  power  "to  provide  by  ordi- 
nance special  funds  for  special  purposes,  and  make  the  same 
disbursable  only  for  the  purpose  for  which  the  fund  was  cre- 
ated, and  any  officer  of  the  city  misappropriating  such  special 

1  This  rule  is  laid  down  in  Spring-  State  w  Mayor,  23  La.  Ann.  358.  These 

field  V.  Edwards  (1877),  84  111.  636.  cases   maintain    the    doctrine  that 

See,  also,  as  to  thernle  that  when  Ha-  revenues  may  be  appropriated  in  an- 

bilities  are  created  and  appropria-  tioipation  of  their  receipt,  as  effect- 

tions  are  inade  which  are  within  the  nally  as  when  actually  in  the  treas- 

limits  of  the  revenue  accruing   to  nry;     that    the    appropriation     of 

meet  them,  they  are  not  debts  within  moneys  when  received  meets  the  serv- 

the  meaning   of   the   constitution:  ices  as  they  are  rendered— thus  dis- 

Grant  v.  Davenport,  36  Iowa,  396 ;  charging  the  liabilities  as  they  arise. 

People  V.  Pacheco,  7  Colo.  175 ;  Kop-  or  rather  anticipating  and  prevent- 

pikus  V.  Capitol   Comm'rs,  16  CaL  ing  their  existeuca 
953 ;  State  v.  McAuley,  15  Cal.  455 ;       2  Law  v.  People  (1877),  87  111.  885. 
State  f.  Medberry,  7  Ohio  St.  538;       '  Law  v.  People  (1877),  87  IlL  385. 
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fund  shall  be  deemed  guilty  of  malfeasance  in  oflBce,"  the  city 
has  no  power  to  loan  money  realized  from  the  sale  of  water- 
works bonds ;  and  the  bondsmen  of  a  city  treasurer  are  en- 
titled to  an  injunction  restraining  him  from  carrying  out  an 
agreement  to  loan  such  fund.'  Nor  does  another  statute  mak- 
ing it  the  "  duty  of  the  comptroller  to  see  that  a  tax  is  levied 
and  collected,  .  .  .  and  to  create  a  sinking  fund,"  author- 
ize the  loaning  of  money  realized  from  the  sale  of  water- 
works bonds  as  a  sinking  fund.*  Coal  used  in  running  draining- 
machines,  and  lumber  in  making  repairs  not  capable  of  being 
identified  as  separate  improvements,  have  been  held  not  to  be 
■"  permanent  improvements  "  within  the  meaning  of  the  Louis- 
iana statute  which  required  the  city  of  New  Orleans  to  set 
aside  in  each  year  tvrenty  per  cent,  of  her  revenues  of  that 
year  to  pay  for  "  permanent  improvements." '  Nor  do  those 
acts  repeal  the  statute  which  provides  that  the  city  of  New 
Orleans  shall  devote  the  revenues  of  each  year  to  the  expenses 
of  that  year ;  and  debts  for  permanent  improvements  of  one 
year  cannot  legally  be  left  unpaid  and  the  "  revenue  fund  " 
for  that  year  applied  towards  paying  for  improvements  made 
in  a  previous  year.'' 

§  844.  The  same  subject  continued — Construction  of  stat- 
uteSi —  Where  a  council  appropriates  for  a  sewer  a  certain 
sum  over  and  above  the  amount  appropriated  for  that  pur- 
pose by  the  appropriation  bill  of  the  preceding  year,  and  the 
same  is  made  on  special  assessment  against  certain  property, 
but  afterwards  a  new  assessment  is  ordered  and  the  excess  is 
taken  off  of  the  said  property  and  appropriated  from  the  gen- 
eral fund,  the  property  owners  cannot  be  heard  to  complain 
that  the  appropriation  was  not  submitted  to  the  electors  of 
the  city.*    The  Arkansas  statute  which  provides  that  "no 

1  City  of  Bonham  v.  Taylor  (Tex.),  for  permanent  improvements  is  made 
16  S.  W.  Eep.  555.  part  of  the  budget  by  the  statutes, 

2  City  of  Bonham  v.  Taylor  (Tex.),  and  can.be  drawn  against  by  special 
16  S.  W,  Kep.  555.  ordinances  for  permanent  improve- 

»  Barber  Asphalt  Pavement  Co.  v,  ments  during  the  year,  although  not 

City  of  New  Orleans,  41  La.  Ann.  made  part,  in  express  terms,  of  the 

1015 ;  s.  C,  9  So.  Eep.  484,  annual  budget  of  expenses. 

*  Barber  Asphalt  Paving   Ca  v.  'Townsend   v.  City  of   Manistee 

City  of  New  Orleans,  41  La,  Ann.  (Mich.),  50  N.  W.  Rep.  821. 
1015.    The  twenty  j)er  cent  revenue 
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county  43ourt  or  agent  of  any  county  .  .  .  shall  make  any 
contract  on  behalf  of  the  county  unless  an  appropriation  has 
been  previously  made  therefor,  and  is  wholly  or  in  part  unex- 
pended," applies  to  contracts  for  building  bridges ;  and  the 
fact  that  an  appropriation  was  made  to  pay  for  preliminary 
work  in  securing  a  bridge  does  not  authorize  the  board  of 
commissioners  to  let  a  contract  for  the  building  of  a  bridge 
before  an  appropriation  has  been  if ade  to  pay  for  the  same 
in  whole  or  in  part.*  A  creditor  having  a  judgment  against  a 
city  authorized  by  the  constitution  of  its  State  to  levy  suffi- 
cient taxes  to  pay  all  legal  debts  is  entitled  to  a  mandamus 
to  compel  a  sufficient  levy  to  pay  such  judgment ;  and  the  fact- 
that  there  are  certain  uncollected  taxes  levied  for  creditors 
generally  does  not  limit  the  right  of  such  creditor  to  a  pro 
rata  payment  from  such  funds.^  Under  the  statute  of  New 
York  directing  certain  funds  raised  by  taxes  on  the  property 
in  a  city  to  be  paid  to  the  railroad  commissioners,  and  by  them 
applied  to  the  interest  on  certain  bonds,  an  indorsement  to  a 
bank  by  the  railroad  commissioners  of  an  order  for  such  fund 
drawn  on  the  city  treasurer  by  the  city  members  of  the  board 
of  county  commissioners  gives  the  bank  no  title  to  the  fund, 
to  authorize  mandamus  to  the  city  treasurer  to  pay  over  the 
amount  of  the  order.'  Where  an  ordinance  provides  for  the 
purchase  of  water-pipe,  but  not  for  payment,  and  afterwards 
a  fund  is  raised  to  build  reservoirs  and  purchase  and  lay 
water-pipes,  the  cost  of  the  pipe  is  properly' payable  out  of 
such  fund.^  Under  the  provision  in  the  constitution  of  Ar- 
kansas that  no  county,  city  or  town,  or  other  municipal  cor- 
poration, shall  appropriate  money  or  loan  its  credit  to  any 
corporation,  institution  or  individual,  the  common  council  of 
a  town  has  no  power  to  appropriate  money  to  aid  the  build- 
ing of  a  court-house  in  such  town.' 

§  845.  Statutory  provisions  further  considered The. 

code  of  Iowa  provides  that  on  final  settlement  with  the  su- 

1  Fones  Bros.'  Hardware  Co.  v.  Erb  *  Dhrew  v.  City  of  Altoona  (Pa), 
(Ark.),  17  S.  W.  Rep.  7.  15  Atl.  Rep.  636. 

2  Voorhies  v.  City  of  Houston,  70  « Russell  v.  Tate,  53  Ark.  541  j  s.  C, 
Tex.  331 ;  s.  C,  7  S.  W.  Rep.  679.  13  &  W.  Rep.  130. 

3  People  V.  Stnpp,  2   N.  Y.  SupL 
537, 
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pervisors  of  road  districts  the  township  trustees,  if  there  shall 
be  no  money  in  the  treasury,  shall  order  the  clerk  to  issue  or- 
ders for  the  amount  due  with  the  number  of  the  district  to 
which  they  belong,  which  shall  be  received  as  money  in  pay- 
ment of  highway  tax  in  such  district.  It  also  authorizes  the 
trustees  to  levy  a  tax  for  township  road  funds,  and  requires 
them  to  set  apart  for  the  use  of  the  whole  town  a  sum  suffi- 
cient to  purchase  tools,  machinery  and  guide-posts.  The  su- 
pervisor of  each  district  is  the  collector  of  its  road  tax,  and 
is  not  required  to  pay  any  part  of  it  to  the  cleric,  except  that 
portion  required  for  tools,  etc.  The  balance  must  be  expended 
exclusively  in  the  district  in  which  it  is  levied.  It  has  been 
held  that  road  orders  given  supervisors  on  general  settlements 
for  labor  done  in  their  respective  districts,  and  not  including 
outlay  for  tools,  etc.,  cannot  be  paid  out  of  the  general  fund, 
but  each  must  be  confined  to  the  particular  district.'  Under 
the  South  Carolina  statute  which  provides  that  county  com- 
missioners shall  not  draw  any  checks  for  the  payment  of  any 
claims  until  notified  by  the  county  treasnrer  that  there  are 
sufficient  sums  in  the  county  treasury  applicable  to  the  pay- 
ment thereof,  the  county  commissioners  have  no  authority  to 
draw  any  check  to  pay  the  claim  of  a  sheriff  for  dieting  pris- 
oners in  jail  until  they  receive  such  notice,  even  though  there 
might  be  funds  at  the  time  applicable  to  some  other  object  of 
county  expenditure.^  A  Nebraska  statute  provides  that  the 
city  council  of  a  city  shall  every  year  pass  an  ordinance  — ;  the 
"  Annual  Appropriation  Bill " —  in  which  such  corporate  au- 
thorities may  appropriate  such  sums  of  money  as  may  be 
deemed  necessary  to  defray  all  necessary  expenses  and  lia- 
bilities, not  exceeding  in  the  aggregate  the  amount  of  tax 
to  be  levied  during  that  year;  and  that  no  further  appro- 
priation" shall  be  made  during  the  fiscal  year,  unless  the  prop- 
osition therefor  has  been  sanctioned  by  a  majority  of  the 
legal  voters.  It  has  been  held  that  where  a  proposition  to 
borrow  money  for  a  specific  purpose  has  been  sanctioned 
by  a  majority  of  the  legal  voters,  the  money  borrowed  and 
placed  in  the  treasury  is  appropriated  to  the  purpose  in- 
tended, and  is  subject  to  the  disposal  of  the  mayor  and 

I  Bradley  v.  Love,  76  Iowa,  397;       » Hunter  v.  Mobley,  26  S:  C.  193; 
S.  C.  41  N.  W.  Eep.  53.  S.  C,  1  S.  E.  Eep.  670. 
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council  without  the  ordinance  mentioned  in  the  act.*  tJnder 
the  provision  of  the  California  constitution  that  no  county 
shall  incur  any  liability  or  indebtedness  in  any  manner  or  for 
any  purpose,  exceeding  in  any  year  its  annual  revenues,  ex- 
cept by  authority  of  a  two-thirds  vote  of  the  electors,  it  has 
been  held  that  each  year's  income  and  revenue  is  intended  to 
pay  each  year's  indebtedness  and  liability,  and  no  indebtedness 
or  liability  incurred  in  any  one  ye&r  should  be  paiid  out  of  the 
income  or  revenue  of  any  future  year.* 

§846.  Appropriations  for  schoolSi— A  Kentiicky  statute 
appropriated  the  fines  and  forfeitures  recovered  in  the  name 
of  the  commonwealth  to  the  board  of  trustees,  of  the  town  of 
Harrodsburg,  to  be  expended  on  public  improvements,  and 
also  legalized  any  previous  appropriation  of  such  funds  by 
the  trustees  consistent  with  the  statute,  and  not  inconsistent 
with  another  statute  which  appropriated  such  funds  to  the 
common  schools.  It  has  been  held  that  the  statute  did  not 
legalize  any  previous  appropriation  of  such  money  to  any 
other  purposes  than  common  schools.'  Under  the  provision 
of  the  constitution  of  Nebraska  that  "  all  fines,  penalties  and 
license  moneys  arising  under  the  general  laws  of  the  State 
shaU  belong  and  be  paid  over  to  the  counties,  respectively, 
where  the  same  may  be  levied  or  imposed,"  and  shall  be  ap- 
propriated to  the  support  of  the  schools  of  the  respective 
subdivisions  where  the  same  may  accrue,  money  received  for 
liquor  license,  issued  by  a  county  board  belongs  exclusively  to 
the  support  of  the  common  schools  of  the  county  in  which 
the  license  was  issued,  and  not  to  the  school  district  in  which 
the  liquors  are  sold.*  The  Florida  statute  providing  that  the 
county  treasurers  forward  to  the  State  treasurer  all  funds  col- 
lected by  them  on  account  of  the  one-mill  tax  for  the  com- 

'  State  V.  Martin  (Neb.),  43  N.  W.  *  State  v.  Fenton  (Neb.X  45  N.  W. 

Eep.  244  Eep.  464.    Where  portions  of  three 

3  Shaw  V.  Statler,  74  CaL  258.    See,  school  districts  are  within  the  limits 

also,  San  Francisco  Gas  Co.  V.  Brick-  of    an    incorporated    village,    the 

wedel,  62  Gal.  641 ;  Schwartz  v.  Wil-r  moneys  received  by  the  village  au- 

son,  75  Cal.  502.  thorities  for  liquor  licenses  will  -be 

»  Board  of  Trustees  v.  Harrodsburg  equally  divided  between  such   dis- 

EdueatioUal  Dist.  (Ky.),  T  S.  W.  Kep.  tricts.  State  v.  White  (Neb.),  45  N.  W. 

812.  Rep.  631. 
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moil  schools,  and  that  the  superintendent  of  "public  instraction 
shall  apportion  the  moneys  that  may  be  in  the  hands  of  the 
State  treasurer  in  the  same  manner  as  the  common-school 
fund  is  apportioned,  has  been  held  to  be  in  contravention  of 
that  section  of  the  constitution  which  provides  that  provision 
shall  be  made  by  law  for  the  distribution  of  the  common- 
school  fund  among  the  different  counties  in  proportion  to  the 
number  of  children  residing  therein  between  the  ages  of  four 
and  twenty-one  years;  this  section  including  the  one-mill  tax 
and  iurnishing  the  method  of  its  apportionment.'  A  Nebraska 
village  was  partly  in  three  school  districts,  the  school-house  in 
each  of  said  districts  being  outside  of  its  corporate  limits.  The 
sum  of  $1,000  was  received  by  the  corporate  authorities  of 
that  village  for  liquor  licenses  therein.  It  was  held  that 
under  the  provision  of  the  constitution  that  license  fees  shall 
be  used  for  the  support  of  schools  in  the  subdivision  where 
they  accrue,  as  the  formation  of  the  school  districts  was  a 
power  bestowed  on  the  county  superintendent,  the  presump- 
tion was  that  the  districts  were  so  formed  for  the  convenience 
of  the  pupils,  or  to  include  taxable  property,  or  both  causes 
combined,  and  were  entitled  to  an  equal  division  of  4lie 
money.''  The  statute  of  Indiana  providing  that  before  a 
trustee  of  a  township  shall  incur,  on  behalf  of  his  township, 
debts  exceeding  the  fund  on  hand,  and  to  be  derived  from 
"the  tax  assessed  against  his  township  for  the  year  in  which 
such  debt  is  to  be  incurred/'  he  shall  procure  an  order  from 
the  county  commissioners  authorizing  such  indebtedness, 
which  shall  not  be  granted  until  he  shall  file  in  the  auditor's 
office  a  petition  setting  forth  the  purposes  for  which  the  in- 
debtedness is  to  be  made,  of  Which  he  shall  have  given  notice, 
has  been  held  to  apply  to  expenses  for  the  furniture  of  a 
school-house.' 

§  847.  The  same  subject  continued. —  The  charter  of  Long 
Island  City  provides  that  a  sum  equal  to  the  estimate  of  the 
board  of  education,  not  exceeding  three-fourths  of  one  per 
cent,  on  the  valuation  of  taxable  property,  shall  be  apportioned 

1  State  V.  Barnes,  23  Fla.  8.  '  JeflEerson   School  Tp.  v.    Litton 

estate  V.  BrodboU  (Neb.),  44  N.  W.  (1889),  116  Ind.  467;  S.  C,  19  N.  E. 
Bep.  186.  Bep.  333. 
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for  school  purposes,  and  paid  by  the  city  treasurer  on  drafts 
drawn  by  the  board.  The  common  council  appropriated 
$50,000  for  work  in  certain  school-houses,  and  the  board  drew 
warrants  against  such  appropriation.  It  was  held  to  be  the 
duty  of  the  city  treasurer  to  pay  such  warrants  out  of  moneys 
of  the  board  in  his  hands  until  the  aggregate  of  the  drafts  on 
the  fund  shouldTeach  the  amount  of  the  limitation.'  Where  it 
is  provided  by  statute  that  warrants  issued  under  it  "shall 
show  upon  their  face  that  they  are  payable  solely  from  said 
taxes  when  collected  and  not  otherwise,"  there  is  a  sufficient 
compliance  with  the  statute  when  the  warrants  read  that 
they  are  "  payable  only  from  the  appropriation  of  the  taxes 
.  .  .  appropriated  and  levied  for  the  street-light  fund  when 
collected."  *  A  Nevada  act  authorizing  a  transfer  of  surplus 
money  remaining  in  the  railroad  interest  and  sinking  fund 
of  a  county  to  the  school  fund  has  been  held  to  authorize,  the 
transfer  of  moneys  to  the  school  fund  that  were  due  the  rail- 
road interest  and  sinking  fund  at  the  time  of  its  passage, 
though  they  were  not  then  actually  in  the  hands  of  the  treas. 
urer.'  !Nor  was  that  act  repealed  by  the  statute  of  Nevada 
of  1881,  page  32,  authorizing  the  county  commissioners  to 
transfer  surplus  moneys  from  one  fund  to  another,  an^  to 
"  transfer  the  same  back  to  the  fund  or  funds  from  which  such 
surplus  money  was  taken."  * 

§  848.  Budget. —  The  Illinois  statute  requiring  cities  to  pass 
appropriation  ordinances  within  the  first  quarter  of  each  fiscal 
year  does  hot  apply  to  a  city  organized  under  a  special  char- 
ter requiring  no  such  ordinance.'  An  Illinois  statute  provides 
that  city  councils  shall  pass  an  annual  appropriation  bill  within 
.the  first  quarter  of  each  fiscal  year.  Such  a  bill  was  passed 
by  the  city  council  on  the  last  day  of  the  quarter.  After- 
wards one  of  the  items  was  vetoed  by  the  mayor  and  passed 

'Pierce  Mfg.  Co.  v.  Bleckman,  16  8 state  v.  Comm'rs,  17   Nev.  96; 

N.  Y.  Supl.  768.    See,  also,  People  v.  s.  c,  38  Pao.  Rep.  133. 

tt  Kelly,  76  N.  Y.  475.  <  State  v.  Comm'rs,  17  Nev.  96; 

2  City  of  East  St  Louis  v.  Flan-  s.  c,  38  Pao.  Rep.  133.                         i 

nigen  (1890),  36  111.  App.  50,  holding  ^Culbertson  v.  City  of  Fulton,  137 

warrants  drawn  for  gas  furnished  IlL  30;  s.  C.,  18  N.  E.  Rep.  781. 
after  a  tax  levy  against  a  fund  ap- 
propriated for  that  purpose  valid. 
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again  by  the  council  for  a  less  sum,  whereupon  the  bill  was 
duly  approved  by  the  mayor.  It  was  held  that  the  bill  had 
been  passed  within  the  first  quarter.'  A  Colorado  statute 
provides  that  city  councils  or  boards  of  trustees  of  towns  shall, 
during  the  last  quarter  of  each  fiscal  year,  pass  an  annual  ap- 
propriation bill  for  the  next  fiscal  year,  which  shall  specify 
the  purposes  of  the  appropriations ;  and  that  no  other  appro- 
priations shall  be  made  unless  the  question  is  submitted  to  a 
popular  vote,  and  that  no  more  shall  be  appropriated  thai^ 
the  estimated  revenue  for  the  year.  The  records  of  the  town 
being  carelessly  kept,  parol  evidence  was  introduced  that  such 
ordinance  was  passed  by  the  requisite  majority  on  the  call  for 
yeas  and  nays ;  that  it  contained  amounts  for  different  pur- 
poses, including  streets,  but  the  amount  could  not  be  shown  ; 
and  that  the  witness  believed  that  the  street  appropriation  was 
left  contingent  on  the  vote  of  the  people.  This  was  held  not 
suflBcient  evidence  of  a  compliance  with  the  statute  and  of  the 
appropriation  for  street  purposes."  It  has  been  held  that  the 
statute  of  Louisiana  providing  that  the  council  of  New  Or- 
leans shall  not,  on  any  pretext,  appropriate  funds  for  the 
government  of  the  corporation  to  the  full  extent  of  the  rev- 
enues, but  shall  reserve  twenty  per  cent,  of  the  revenues  with 
sums,  etc.,  from  miscellaneous  or  contingent  sources  for  per- 
manent public  improvements,  did  not  make  any  exception  in 
favor  of  a  paving  contractor,  to  relieve  him  from  the  force  of 
the  statute  depriving  the  State  courts  of  authority  to  enforce 
payment  of  a  claim  against  the  city  not  reduced  to  judgment 
by  mandamus  to  its  fiscal  oflBcers  so  as  to  enable  him  to  coerce 
the  comptroller  to  issue  his  warrant,  the  treasurer  to  pay  it, 
and  the  council  and  these  oflicers  to  set  apart  twenty  per  cent. 
of  the  revenues  collected  for  the  year,  and  to  confine  appro-, 
priations  for  other  purposes  than  public  improvements  to 
twenty  per  cent,  of  such  revenues ;  since  the  "  revenues  "  men- 
tioned in  the  act  are  not  those  actually  collected,  but  those 
estimated  in  the  budget  for  the' year,  which  is  to  be  formed 
on  the.  basis  of  all  necessary  expenses  of  the. year  with  the 
addition  of  the  twenty  per  cent,  authorized  by  section  66  for 
public  improvements.' 

-  >  Kingu.  City  of  CSiicago,  111  111.  63.       » State  v.  City  of  New  Orleans,  40 
2  Sullivan  v.  City  of  LeadTiUe,  11 .  La.  Ann.  399;  s.  c,  3  So.  Rep.  584. 
Cola  483;  S.  a,  18  Pac.  Rep.  736. 
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§  849.  Annnal  appropriations.— The  provision  of  the  char- 
ter of  a  city  in  Connecticut  which  calls  for  an  annual  classified 
appropriation  by  the  council  of  amounts  deemed  necessary 
for  the  expenses  of  the  various  depai^ments  of  the  city  gov- 
ernment, and  forbids  any  city  or  department  oflBcer  or  board 
to  exceed  such  appropriations,  has  been  held  to  be  intended 
for  the  protection  of  the  city  against  its  officers,  and  not  to 
prevent  the  city  itself,  through  tjie  council,  from  incurring 
additional  expenditures  not  provided  for  by  annualappropri- 
ationsi*  Nor  does  the  statute  of  Connecticut  providing  for 
the  punishment  of  any  agent  or  executive  officer  of  any  com- 
munity who  shall  wilfully  authorize  or  contract  for  the  ex- 
penditure of  any  money  or  the  creation  of  any  debt  in  excess 
of  appropriations  prohibit  incurring  expenditures  not  provided 
for  by  the  annual  appropriations.'  The  provisions  of  the  'Ne- 
braska  statute  limitinig  the  power  of  a  city  council  to  appro- 
priate money  to  the  annual  appropriation  bill  and  to  such 
sums  as  in  the  aggregate  shall  not  exceeid  the  amount  of  tax 
authorized  to  be  levied  dnririg  that  year  do  not  apply  to  money 
authorized  to  be  borrowed  by  such  city  for  a  specific  purpose, 
and  where  a  proposition  to  apply  the  same  theretohas  been 
sanctioned  by  a  majority  of  the  legal  voters  of  such  city, 
either  by  a  petition  signed  by  them,  or  at  a  general  or  special 
election  duly  called  therefor.? 

§  850.  Appropriation  of  taxes  to  sinking  fund.— 'The  fail- 
ure of  a  county  treasurer  to  set  a,part  the  moneys  received  by 
him  for  taxes  on  a  certain  railroad  as  a  sinking  fund  for  the 
redemption  of  township  aid  bohds^  as  required  bjr  the  stat- 
utes of  New  York,  jdoes  not  give  rise  to  the  presumption  that 
he  misappropriated  the  funds  in  the  absence  of  proof  that  any 
part  of  them  has  «ver  been  used  for  any  purpose  whatever ; 
but  the  presumption  is  that  they  have  gone:  into  the  general 

I  Whitney  n  City  of  New  Haven,  works  had  been  compromised;  the 

58  Coiin.  450;  &  G,  20  AtL  Rep.  666.  court  holding  that  the  power  to  com- 

^Whitiiey  wCity  of  New  HavMl,  promise  and  settle  claims  of  that 

58  Conn.  450.  kind  existed  in  the  mayor  and  city 

'State  V.  Martin  (1889),  27  Neb.  441,  council  of  cities  in  their  legislative 
in  which  a  mandamiis  was  issued  to  capacity,  growing  out  of  their  gen- 
compel  the  mayor  to  sign  a  warrant  eral  corporate  powers  and  the  aeees- 
on  this  money  to  pay  an  amount  for  sities  of  such  cases, 
which  a  claim  for  constructing  water* 
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fund  of  the  county,  especially  where  that  has  always  been 
considerably  in  excess  of  the  railroad  taxes.*  The  fact  that 
no  taxes  were  specially  raised  to  redeem  the  township  aid 
bonds,  and  to  create  a  sinking  fund,  will  not  affect  the  duty 
of  the  county  treasurer  to  so  apply  the  taxes  paid  by  the  rail- 
road company,  as  the  law  itself •  makes  the  appropriation.^ 
Where  the  jailroad  taxes  have  remained  in  the  county  treas- 
urer's hands  without  misappropriation,  the  duty  imposed  on 
hira  by  statute  to  use  them  as  a  sinking  fund  for  the  redemp- 
tion of  the  township  aid  bonds  is  continuous ;  and  hence  the 
statute  of  limitations  has  no  application  to  an  action  to  com- 
pel him  so  to  do,  nor  is  it  necessary  that  the  particular  moneys 
paid  by  the  railroad  company  should  be  identified.'  The  fact 
that  the  predecessors  of  the  treasurer  failed  to  make  the  ap- 
propriation of  the  railroad  taxes  required  by  law,  and  paid 
them  over  to  their  successors  in  office,  will  not  excuse  the 
treasurer  from  making  the  aftpropriation,  as  he  holds  the 
money  by  virtue  of  his  office  and  subject  to  the  duties  imposed  ■■: 
on  him  by  law.* 

(o)    TJkLAWFUL   EXPENDITUEES.   . 

§  861.  The  New  York  statute  providing  for  investiga- 
tion.—  Unlawful  expenditures  are  not  those  resulting  from 
errors  of  judgment  or  unbusiness-like  methods  whereby  public 
moneys  are  wasted,  under  the  statute  of  ISew  York  provid- 
ing "for  the  summary  investigation  of  unlawful  and  corrupt 
expenditures  by  officers  of  towns  or  incorporated  villages  and 
for  restraining  the  same.'"  It  has  been  held  that  the  before- 
mentioned  statute  is  remedial  and  must  be  liberally  construed.' 
Also  that  it  was  not  material  in  a  proceeding  under  that  act 
that  bills,  payment  of  which  is  sought  to  be  restrained,  have 
been  audited  by  the  town  board.''  Nor  does  the  fact  that  pe- 
titioners have  other  remedies  affect  their  right  to  a  summary 

iSpaulding  u  Arnold,  135  N.  Y.  194    See,  also.  Matter  of  Glatk,  Shel- 

194;  s.  C.,  26  N.  E  Eep.  395;  affirm-  don,  106  N.  Y.  104 

ing  6  N.  Y.  St  Rep.  336.  5  in  re  East  Syracuse,  20  Abb.  N.  C. 

2Spaulding  v.  Arnold,  125  N.  Y.  131. 

194  oin  re  Town  of  Eastchester,  53 

sSpaulding  v.  Arnold,  125  N.  Y.  Hun,  181;  s.  a,  7  N.  Y.  SupL  120. 

194  </n  re  Town  of  Eastcbeeter,  58 

*  Spaulding  v.  Arnold,  125  N.  Y,  Hun,  181. 
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investigation,  as  the  statute  specifically  gives  them  this  rem- 
edy.' Under  the  Nevr  York  statute  providing  that  the  village 
street  commissioners  shall  employ  some  one  to  cut  weeds 
growing  in  the  streets,  provided  the  occupants  of  premises 
abutting  thereon  shall  fail  to  do  so  within  a  specified  time 
after  written  notice,  the  village  trustees  cannot  ,be  held  liable 
for  unlawful  expenditure  of  public  moneys  in  having  weeds 
cut  from  the  streets,  unless  it  appears  that  they  did  so  with- 
out notice  to  the  occupants  of  the  abutting  premises.^  Proof 
that  men  employed  to  do  public  work  did  not  work  full  time 
will  not  sustain  a  charge  that  the  village  trustees  were  guilty 
of  unlawful  expenditures  where  it  appears  that  the  trustees 
did  not  know  this,  and  that  the  men  worked  well  when  the 
trustees  were  present  and  were  idle  when  the  trustees  were 
temporarily  absent.'  "Where  a  committee  appointed  by  a  town 
to  procure  plans  and  contract  for  the  erection  of  a  school- 
house  at  a  cost  not  to  exceed  a  fixed  sum  authorized  expend- 
itures in  excess  of  that  sura,  the, town  is  not  liable  for  such 
excess.'  And  the  taking  possession  and  use  by  a  town  of  a 
school-house  erected  on  its  land  is  not  such  a  ratification  of 
unauthorized  expenditures  in  its  erection  as  to  make  the  town 
liable  therefor.*  And  a  person  contracting  with  the  com- 
mittee of  a  town  to  erect  a  school-house,  excepting  certain 
parts,  for  an  agreed  price,  in  doing  extra  work  under  the 
direction  of  the  committee  is  bound  to  take  notice  of  the 
amount  the  committee  were  authorized  to  expend  and  of 
the  price  to  be  paid  for  the  parts  excepted."  A  tax-paj^er 
cannot  be  relieved  from  the  payment  of  taxes  on  the  ground 
that  they  are  being  improperly  expended  by  the  authorities.' 

.((Z)  Claims. 

§  852.  Presentation  of  claims. —  In  presenting  a  claim  all 
that  is  required  is  a  detailed  statement  of  the  items  and  their 

1  In  re   Town  of  Eastchester,  53  8  Turney  v.  Town  of  Bridgeport,  55 
Hun.  181.  Conn.  413. 

2  In  re  East  Syracuse,  30  Abb.  N.  C.  e  Turney  v.  Town  of  Bridgeport,  55 
131.  Conn.  413. 

8  In  re  East  Syracuse,  20  Abb.  N.  C.       'Anderson   v.    City   of    Mayfield 
131.  (Ky.),  19  a  W.  Eep.  598. 

*  Turney  v.  Town  of  Bridgeport,  55 
Conn.  413;  s.  a,  13  Atl.  Eep.. 530. 
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dates  when  necessary  to  their  proper  identification.*  An  ac- 
eonnt  rendered  against  a  county  by  a  county  assessor  for  serv- 
ices of  a  clerk,  F.,  in  the  following  form :  "  County  of  A. 
to  F.,  Dr.:  Services:  Assessment,  1886,  June,  16  days,  $6, 
$96," — F.  being  a  clerk  of  defendant, —  is  "itemized,"  as  re- 
quired by  the  statute  of  Colorado.*  A  voucher  "  for  current 
expenses  of  the  police  department  $200,  police  and  all  other 
salaries  and  current  expenses,"  approved  by  the  board  of  police 
commissioners,  and  duly  certified  by  its  president  and  secre- 
tary, has  been  held  not  to  be  "  in  proper  and  fully  itemized  ; 
form  "  which  would  authorize  the  auditor  of  the  city  to  audit 
and  allow  it.'  A  written  order  of  a  county  auditor  directing 
the  county  commissioners  to  pay  one  a  certain  sum  for  "clerical 
services  rendered  in  his  office  from  July  1st  to  Nov.  20, 1875," 
on  which  the  commissioners  simply  made  an  indorsement  "  ex- 
amined and  approved,"  was  held  not  to  be  an  audit  of  an 
itemized  and  verified  account  as  required  by  law.*  The  pro- 
visions of  the  code  of  Iowa  requiring  the  presentation  of  un- 
liquidated demands  to  the  board  of  supervisors  before  suit 
can  be  brought  thereon  against  a  county  are  applicable  to 
actions  for  infringement  of  patent  rights."  The  bonds  and 
notes  of  a  county  issued  for  loans  authorized  by  law  are  not 
open  accounts  for  county  charges  which  must  be  presented  to 
the  board  for  audit.'  The  certificate  of  the  judge  of  the  dis- 
trict court  that  a  claim  for  compensation  to  counsel  appointed 
by  such  court  to  conduct  the  defense  of  a  person  charged 
with  felony  has  "  been  examined  and  allowed  by  the  court " 
is  not  conclusive  upon  the  county  commissioners  as  to  the 
amount  which  should  be  allowed  for  such  services.  They  may 
re-examine  the  account,  and  allow  so  much  as  they  may  think 
just.^ 

§  853.  The  same  sabject  continued. —  A  charter  of  a  city 
provided  that  an  action  against  the  city  could  not  be  main- 

1  Board  of  Comm'rs  v.  Wertz,  112       »May».  County  of  Cass,  30  Fed. 
Ind.  368 ;  s.  a,  13  N.  £  Eep.  874  Eep.  762,  following  May  v.  Buchanan 

2  Roberts  V.  People,  9  Cola  4S8;    Ca,  29  Fed.  Rep.  469. 

S.  C,  13  Pac.  Rep.  630.  *  Parker  v.  County  of  Saratoga,  106 

'State  V.  Smith,  89  Mo.  408;  &  C,  N.  Y.  392;  s.  C,  13  N.  E.  Rep.  308. 

14  S.  W.  Rep.  557.                           '  'Boone  Co.  v.  Armstrong,  23 Nebi 

<  State  V.  Appleby,  35  S.  C.  100.  764 ;  S.  G,  87  N.  W.  Rep.  636. 
56 
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tained  until  the  demand  had  been  presented  to  the  council, 
and  it  had  had  reasonable  time  to  investigate  and  pass  on  it. 
It  has  been  held  that  a  person  had  waited  long  enough  who 
did  not  bring  a  suit  until  more  than  two  months  after  present- 
ing his  claim,  during  which  time  the  council  had  had  four 
meetings,  at  which  no  action  was  taken  in  regard  to  the  claim.' 
The  claim  of  a  purchaser  of  land  at  a  tax  sale  against  a  county, 
under  the  Nebraska  revenue  lawmaking  the  county  liable  to 
the  purchaser  at  a  tax  sale  of  land  which  was  not  subject  to 
taxation  for  the  amount  paid  by  him  with  interest,  is  a  claim 
within  the  statute  of  Nebraska  requiring  claims  against  a 
county  to  be  presented  to  the  county  board,  and  giving  a 
right  of  appeal  to  the  district  court  in  case  it  is  disallowed 
by  the  board.^  The  filing  of  a  sworn  statement  with  a  board 
of  supervisors  by  a  county  superintendent,  of  the  time  he  has 
been  engaged  in  discharge  of  his  duties  and  his  necessary  ex- 
penses, etc.,  authorized  by  the  code  of  Iowa,  has  been  held 
not  to  be  conclusive  upon  the  board,  and  that  the  board  have 
a  right  to  examine  it  the  same  as  other  claims.'  The  statute 
of  Florida  providing  that  every  claim  against  any  county  in 
the  State  shall  be  presented  to  the  board  of  county  commis- 
sioners within  one  year  from  the  time  it  became  due  or  shall 
be  barred  does  not  apply  to  orders  or  warrants  drawn  by  the 
commissioners  on  the  county  treasury,  but  only  to  such  claims 
as  have  never  been  presented,  audited  or  allowed.^  Minutes 
of  a  meeting  of  a  town  board,  not  held  at  the  time  or  place 
prescribed  by  law  for  the  auditing  or  allowing  of  claims,  nor 
at  a  time  or  place  to  which  a  regular  meeting  had  been  ad- 
journed, are  inadmissible  to  establish  a  claim  audited  at  such 
meeting."  It  has  been  held  that  under  the  New  York  statute 
requiring  all  claims  against  a  town  to  be  audited  by  the  town 
board,  and  the  statute  providing  that  such  claims  must,  for 
that  purpose,  be  presented  in  items  and  verified  by  the  oath 
of  a  creditor,  the  treasurer  of  Queens  county  could  not  pay 

1  Whitney  v.  City  of  Port  Huron  *  Johnson    v.    Wakulla    County 
(Mich.),  50  N.  W.  Rep.  316.  (Ph.),  9  So.  Rep;  690. 

2  Fuller  V.  Colfax  County  (Neb.),  «  Jackson  v.  Collins,  16  N.  Y.  SupL 
50  N.  W.  Rep.  1044  651. 

s  Bean  v.  Board,  51  Iowa,  53 ;  s.  a, 
49  N.  W  Kep.  1049. 
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himself,  out  of  the  trust  funds  in  his  hands  and  fees  allowed 
by  statutes,  for  striking  off  lands  to  a  town  at  a  sale  for  taxes, 
without  a  previous  audit  of  his  claim.^  Interest  will  begin  to 
run  on  a  claim  against  a. municipal  government  only  from  the 
time  of  a  demand  for  payment.*  A  complaint  alleging  pres- 
entation of  the  claim  sued  for  to  the  board  of  supervisorSj 
and  that  the  affidavit  accompanying  the  claim,  which  was 
for  a  certain  number  of  flollars,  "  is  true  and  correct  and  that 
the  same  is  due  and  owing  from  the  county  to  defendant," 
substantially  complies  with  the  provisions  of  the  California 
statute  requiring  an  allegation  of  the  presentation  of  the 
claim  to  the  board  of  supervisors,  together  with  an  affidavit 
"  that  the  amount  claimed  is  fully  due,"  as  a  condition  preced- 
ent to  maintain  an  action  therefor.'  A  complaint  in  an  action 
against  a  county  which  fails  to  state  that  the  claim  on  which 
it  is  based  has  been  presented  to  the  county  court  and  disal- 
lowed as  required  by  statute  has  been  held  to  be  bad  on  de- 
murrer.* The  general  statute  of  Arkansas  requiring  ordinary- 
demands  against  counties  t@  be  authenticated  when  presented 
for  allowance  in  the  county  court  has  no  application  to  a  de- 
mand the  right  to  sue  for  which  is  given  by  special  act.' 
Where  a  board  of  county  commissioners,  upon  the  advice  of 
competent  attorneys,  allow  certain  claims  which  are  not 
strictly  legal  charges  against  the  county,  their  official  action 
in  so  doing  will  not  render  them  liable  to  the  charge  of  cor- 
ruption or  forfeiture  of  office,  if  the  allowances  were  honestly 
made  and  the  board  acted  merely  upon  a  mistake  or  error  of 
law  as  to  the  liability  of  the  county.* 

§  854.  The  same  subject  continned  —  Terificatlon  of 
c]aim. —  A  claim  for  damages  for  personal  injuries  is  a 
"  claim "  within  the  meaning  of  the  consolidation  act  of  New 

1  Warrin  v.  Baldwin,  105  N.  T.  534 ;  52  Ark.  430 ;  S.  C  13  a  W.  Rep.  877, 
&  a,  12  N.  E.  Bep.  49.  an  action  by  one  county  against  an- 

2  Donnelly  v.  City  of  Brooklyn,  7  other,  which  had  received  a  detached 
N.  Y.  SupL  49.  portion  of  its  territory,  to  recover  its 

» Rhoda  V,   Alameda   County,  69    proportion  of  the  indebtedness  of  the 
Cal.  533 ;  S.  C,  11  Fac.  Bep.  57.  plaintiS  which  the  special  act  pro- 

*  Fentpn  v.  Salt  Lake  County,  4    vided  it  should  pay. 

Utah  466 ;  s.  0.,  11  Pac.  Rep.  611.  «  State  v.  Scates,  43  Kan.  830 ;  a  C., 

*  Perry  County  v.  ConwEiy'  County,    23  Pac.  Rep.  479. 
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York  city,  authorizing  the  comptroller  to  require  any  person 
presenting  for  settlement  an  account  or  claim  against  the 
corporation  to  be  sworn  before  hini  as  to  any  facts  relative  to 
its  justness.'  Under  a  charter  requiring  that  all  claims  against 
the  city  for  injuries  shall  be  presented  to  the  comptroller, 
duly  verified,  it  is  sufficient,  in  the  absence  of  objection,  if  the 
original  claim,  signed  and  verified,  is  shown  to  the  comp- 
troller and  a  copy  left  with  him.^  'The  mayor  is  under  no 
legal  duty  to  sign  a  warrant  for  the  payment  of  a  bill  against 
the  city  which  is  passed  by  the  common  council  without  being 
sworn  to  as  required  by  the  charter.'  Under  the  California 
statute  providing  that  a  demand  against  the  city  treasury 
shall  be  barred  unless  "  presented  for  payment,  properly  au- 
dited, within  one  month  after  such  demand  became  due  and 
payable ;  or,  if  it  be  a  demand  which  has  to  be  passed  and 
approved  by  the  board  of  supervisors,"  etc.,  "  then  within  one 
month  after  the  next  regular  session  of  the  board  held  next 
after  the  demand  accrued","  etc., —  a  claim  for  a  salary,  due  at 
the  end  of  each  month,  having  never  been  presented  for  pay- 
ment, nor  presented  to  the  board  of  supervisors,  is  barred 
after  the  lapse  of  one  month.*  In  an  action  against  a  city  of 
the  third  class  for  services,  where  the  evidence  shows  that  the 
claim  was  presented  to  the  council  and  referred  to  a  commit- 
tee, who  reported  in  favor  of  the  allowance  of  part  of  the  claim, 
it  will  be  presumed  to  have  complied  with  the  Kansas  statute 
requiring  claims  to  be  presented  in  writing  with  a  full  ac- 
count of  the  items,  and  sworn  to  be  correct,  reasonable  and 
just.» 

§  855.  Presentation  of  claims  for  iig'uries.—  A  claim  for 
damages  against  a  municipal  corporation  arising  from  negli- 
gence does  not  come  within  the  New  York  statute  which 
provides  that  "  costs  cannot  be  awarded  to  the  plaintiff  in  an 
action  against  a  municipal  corporation  in  which  the  complaint 
demands  a  judgment  for  a  sum  of  money  only,  unless  the 

1  In  re  Daaent,  3  N.  Y.  Supl.  609.        Francisco,  76  Cal  325 ;  s.  a,  18  Paa 

2  Magee  v.  City  of  Troy,  1  N.  Y.    Re{).  397. 

SupL  24.  "City  of  Enterprise  tt  Fowler,  38 

»  State  V.  Daly  (N.  J.),  13  Atl.  Eep.  6.    Kan.  415 ;  s.  &,  16  Pag.  Rep.  703. 
♦  Ames  V.  City  and  County  of  San 
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claim  upon  which  the  action  is  founded  vras,  before  the  com- 
mencement of  the  action,  presented  for  payment  to  the  chief 
fiscal  officer  of  the  corporation." '  The  failure  to  give  the  no- 
tice required  by  the  Wisconsin  statute  to  be  given  to  the  city 
authorities  within  ninety  days  after  the  happening  of  injuries 
resulting  from  a  defect  in  a  street,  in  order  to  entitle  the  party 
injured  to  recover  against  the  city,  will  not  defeat  an  action 
brought  by  an  administrator  to  recover  against  the  city  for 
damages  for  death  from  injuries  resulting  from  such  a  defect, 
when  the  death  occurs  within  ninetj'^  days  from  the  happen- 
ing of  the  injury.'  A  court  held  pursuant  to  adjournment 
is  not  a  new  term,  but  a  continuance  of  the  former  term ;  and 
may,  under  the  New  Hampshire  statute  authorizing  it, "  at  the 
trial  term  thereof,"  to  allow  the  required  statement  to  be  filed 
with  the  city  clerk,  allow  a  statement  of  claim  against  a  city 
for  injuries  caused  by  a  defective  way  to  be  filed  at^uch  ad- 
journed session.'  A  claim  against  a  village  for  injuries  sus- 
tained by  reason  of  the  non-repair  of  a  street  is  not  required 
to  be  presented  to  and  acted  on  by  village  auditors  as  prelim- 
inary to  bringing  suit,  under  the  New  York  statutes  making 
such  requirement  with  reference  to  "  all  claims  and  demands 
of  every  name  and  nature,"  enumerating,  as  included  therein, 
those  contracted  or  authorized  by  village  boards  and  officers.* 
A  claim  for  damages  for  an  injury  sustained  by  reason  of  a 
defective  way,  or  other  tort,  is  not  required  to  be  presented 
to  the  common  council,  although  the  charter  of  a  city  gives  to 
that  body  the  exclusive  power  to  make  appropriations,  and 
provide^  that  "  no  claim  against  the  city  "  shall  be  paid  until 
it  is  audited  and  allowed  by  the  common  council."  Under  the 
Massachusetts  statute  which  requires  the  service  of  a  notice 
by  a  person  claiming  compensation  for  injuries  caused  by  a 
defect  in  a  highway  on  "  the  mayor,  the  city  clerk,  or  the 
treasurer,"  a  notice  handed  by  the  person  injured  to  an  alder- 

1  Gage  V.  Village  of  Homellsville,  »  Eastman  v.  City  of  Concord,  64 

106  N.  Y.  667 ;  s.  a,  13  N.  E.  Rep.  817 ;  N.  H.  263 ;  8.  C.,  8  AtL  Rep.  822. 

Hunt  V.  City  of  Oswego,  107  N.  Y.  *  Pomfrey  v.  Village  of  Saratoga 

629 ;  s.  0.,  14  N.  E.  Rep.  97.  Springs,  104  N.  Y.  459 ;  S.  C,  11  N.  E. 

■^McKeigue  v.  City  of  Janesville,  68  Rep.  43. 

Wis.  50 ;  S.  a,  31  N.  W.  Rep,  298.  »  Sheridan  v.  City  of  Salem,  14  Ore- 
gon, 338 ;  s.  C,  12  Pac.  Rep.  925. 
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man,  who  caused  it  to  be  acted  upon  by  the  board  of  alder- 
men, after  which  it  was  delivered  to  the  city  clerk  in  the  reg- 
ular course  of  the  business  of  the  board,  is  sufficiently  served.' 
The  notice  to  the  town  council  required  by  the  Rhode  Island 
statute  before  bringing  an  action  against  the  town  is  sufficient, 
in  case  of  a  claim  for  unliquidated  damages,  if  it  states  the 
facts  from  which  the  claim  arises,  though  it  does  not  state  the 
amount  of  the  claim.^  * 

§  856.  Presentation  as  a  condition  precedent  to  right  ol 
action. —  Where  a  charter  of  a  city  requires  all  claims  against 
it  for  personal  injuries  to  be  submitted  to  the  council  in  writ- 
ing and  that  the  law  department  shall  consider  such  claim  and 
report  thereon  to  the  council  within  three  months  from  the 
date  of  reference,  the  presentation  of  such  claim  to  the  coun- 
cil and  an  opportunity  to  investigate  the  same  are  conditions 
precedent  to  the  right  to  maintain  an  action  thereon ;  and  such 
an  action,  brought  within  the  three  months,  without  allega- 
tions or  proof  to  show  lack  of  diligence  in  the  law  department, 
or  any  matter  affording  ground  for  curtailing  the  statu- 
tory period,  cannot  be  sustained.'  The  Arizona  statute  pro- 
vides that  all  claims  against  a  county  must  be  duly  presented 
to  the  board  of  supervisors  in  writing ;  in  another  place  that 
"  the  board  may  allow  the  claim  in  part  and  draw  a  warrant 
for  the  portion  allowed  on  the  claimant's  signing  a  receipt  in 
full  for  his  account ;  "  again,  that  a  claimant  dissatisfied  "  with 
the  amount  allowed  him  on  his  account  may  sue  the  county 
therefor."  "Where  a  board  allowed  a  claimant's  claim  in  part, 
issued  a  warrant  therefor  and  entered,  into  a  writteti  agree- 
ment with  him  whereby  he  should  receive  the  warrant  and 
receipt  for  the  same  without  affecting  his  right  to  the  further 
amount  not  allowed,  it  was  held  that  the  claimant,  having  ac- 

1  Wormwood  v.  City  of  Walthani,  suit  If,  therefore,  the  facts  upon 
144  Mass.  184;  S.  C,  10  N.  E.  Rep.  800.  which  the  claim  arises  are  set  forth 

2  Burdick  v.  Richmond  (1889),  16  in  the  notice  with  sufiScient  fullness 
R.  I.  508.  The  court  said :  — "  The  and  particularity  to  enable  the  town 
manifest  purpose  of  the  statute  is  to  council  to  make  such  investigation, 
enable  the  town  council  to  investi-  the  purpose  of  the  statute  is  an- 
gate  the  claim,  and  to  afEord  them  an  swered." 

.opportunity  to  settle  it  without  sub-  '  Joneaw.  City  of  Albany,  17  N.  Y. 
jecting  the  town  to  the  expense  of  a    Sup).  333. 
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cepted  an  allowance  of  part  of  his  claim,  had  no  right  of  ac- 
tion for  the  balance,  the  agreement  being  void.'  An  action 
will  not  lie  against  a  county  in  Arizona  for  a  claim  until  after 
it  is  presented  for  allowance.*  A  counter-claim  arising  under 
a  special  act  providing  that  a  county  should  pay  to  the  treas- 
urer of  another  county  formerly  a  part  of  it  a  share  of  the 
taxes  collected  in  1886  within  thirty  days  after  the  return  of 
the  delinquent  list  has  been  held  not  subject  to  an  objection 
that  the  claim  was  not  presented  to  the  county  board  before 
action  was  brought  for  the  balance  due  the  new  county.'  Where 
the  trustees  of  a  town  have  considered  a  claim  of  a  physician 
under  a  statute  which  makes  the  township  liable  for  relief  af- 
forded by  him  to  the  poor  "only  in  such  amount  as  the  trust- 
ees determine  to  be  just  and  reasonable,"  and  acting  in  good 
faith  have  rejected  it,  no  action  can  be  maintained  against 
the  township.*  The  laws  of  New  York  (sec.  1104:,  ch.  410, 
Laws  1882)  respecting  the  presentation  of  claims  against  the 
city  of  New  York  to  the  comptroller  for  adjustment  before 
bringing  suit  only  apply  to  such  claims  as  can  be  prosecuted 
in  the  State  courts  by  the  actions  or  proceedings  mentioned 
in  section  1103.* 

§  857.  Allowance  of  claims. —  The  board  of  supervisors  of 
a  county  in  passing  upon  a  claim  against  the  county  act  as  a 
£Mas*-judicial  body,  and  their  allowance  and  settlement  of  the 
claim  is  an  adjudication  which  is  conclusive."  It  is  the  duty  of 
a  board  of  supervisors  to  allow  a  claim  against  a  county 
where  the  amount  is  undisputed,  and  its  refusal  to  do  so  is  not  a 
mere  error  of  law,  but  a  breach  of  duty  which  the  courts  will 

1  Yavapai  County  v.  O'Neil  (Ariz.),  the  amount  so  ascertained  constitutes 
29  Pac.  Rep.  430.  the  legal  demand  against  the  town- 

2  Yavapai  County  v.  O'Neil  (Ariz.),  ship.    If  nothing  is  found  due,  then 
39  Pac.  Bep,  430.  no  legal  claim  exists."    See  Comm'rs 

s  Lincoln  County  v.  Oneida  County  v.  Eanney,  13  Ohio  St  388 ;  Comm'rs 

(Wis.),  50  N.  W.  R  344.  v.  Osborn,  46  Ohio  St  271 ;  s.  C,  20 

*  Trustees  v.  White,  48  Ohio  St  577 ;  N.  E.  Rep.  333. 

a  a,  29  N.  E.  Eep.  47.    The  court  «Gamewell  Fire  Alarm  TeL  Co.  v. 

said :  —  "  The  right  of  the  claimant.  Mayor  &c.,  31  Fed.  Rep.  312. 

m  the  first  instance,  is  to  have  the  *  Placer  County  v.  Campbell  (Cal.)i- 

board  determine  what  is  just  and  11  Pac.  Rep.  603,  following  Colusa 

reasonable ;  when  that  is  determined,  County  v.  De  Jarnett,  55  Cal.  375. 
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remedy  by  mandamus}  It  was  held  in  Wisconsin  that  where 
the  action  of  a  county  board  in  allowing  a  claim  against  a 
county  is  intended  to  ultimately  charge  a  liability  on  one  of 
the  towns  within  the  county,  the  town  has  a  right  to  insist 
on  a  substantive  compliance  with  the  statute  which  requires 
the  claimant  to  file  with  the  county  clerk  an  itemized  account 
stating  separately  the  nature  and  amount  of  each  item.*  It  is 
for  the  board  of  county  commissio^^^^s  to  fix  the  time  and  place 
where  they  wiU  consider  claims  against  the  county  and  hear 
the  proof,  giving  only  such  notice  of  their  time  and  place  of 
sitting  as  occurs  in  the  course  of  their  proceedings,  and  parties 
having  claims  must  present  due  proof  thereof,  an  aflidavit  that 
an  account  is  just  not  being  sufficient.'  Under  the  criminal 
code  of  Kansas  it  has  been  held  that  the  board  of  county 
commissioners  may  allow  a  moderate  compensation  for  medi- 
cal services,  fuel,  bedding  and  medical  attendance  furnished  for 
prisoners  committed  to  the  county  jail,  which  shall  be  paid 
out  of  the  county  treasury ;  but  the  allowance  of  such  claims 
is  wholly  discretionary  with  the  county  board,  and  the  liability 
of  the  county  for  the  same  can  only  arise  upon  an  order  made 
by  the  county  commissioners  when  duly  convened  and  acting 
as  a  board.*  Under  the  California  statute  known  as  the 
"  Consolidation  Act,"  which  provides  that  any  person  may 
appeal  from  the  rejection  of  his  claim  by  the  county  auditor 
to  the  county  board,  whose  decision  thereon  shall  be  final,  a 
writ  of  mandate  may  be  issued  against  the  auditor  to  pay  a 
claim  allowed  by  the  county  board  on  appeal  from  a  rejection 
by  him,  though  the  rejection  may  have  been  justified  on  its 
first  presentation.* 

§  858.  The  same  subject  continued — Procedure. — The 
Dakota  statutes  which  provide  for  an  appeal  from  the  action 
of  the  boards  of  county  commissioners  in  regard  to  the  al- 
lowance of  claims  presented  for  payment  do  not  give  the  ad- 
verse decision  of  such  a  board  the  force  and  effect  of  a  final 

1  People  V.  Board  of  Supervisors,  56  '  Hickey  v.  Oakland  Supervisors, 
Hun,  459 ;  S.  C,  10  N.  Y.  SupL  88.  62  Mich.  94 ;  s.  a,  28  N.'  W.  Rep.  771, 

2  Outagamie  County  v.  Town  of  *  Hendricks  v.  Chautauqua  County, 
Greenville,  77  Wis.  165 ;  s.  a,  45  N.  35  Kan.  483 :  s.  a,  11  Pac.  Rep.  450. 
W.  Rep.  1090.  5  Falk  v.  Strother,  84  Cal.  544 ;  s.  a, 

22  Pac.  Rep.  676.  ' 
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judgment,  so  as  to  enable  it  to  be  pleaded  in  bar  of  an  action 
on  such  claim.^  On  appeal  from  the  decision  of  a  board  of 
county  commissioners  in  South  Carolina  refusing  to  allow  a 
claim,  the  decision  was  reversed  by  the  circuit  court  and  the 
case  remanded  to  the  board  for  further  hearing,  upon  the 
ground  that  "it  appeared  that  the  respondents  did  not  require 
such  further  evidence  of  the  truth  and  propriety  of  the  charges 
of  the  appellant  as  is  required  by  law."  It  was  held  that  the 
provision  of  the  statute  designating  the  method  of  allowing 
claims  by  county  commissioners  is  only  permissive  and  not 
mandatory  as  to  requiring  further  evidence,  and  an  omission 
to  require  it  is  not  an  error  of  law.*  A  New  York  statute 
authorizes  the  board  of  town  auditors  to  audit  and  allow  "  the 
account  of  all  charges  and  claims  payable  by  their  respective 
towns."  Another  statute  authorizes  the  board  of  supervisors 
"to  audit  the  accounts  of  town  officers  and  other  parties 
against  their  respective  towns-,  and  to  direct  the  raising  of 
such  sums  as  may  be  necessary  to  defray  the  same."  It  has 
been  held  that  their  jurisdiction  to  audit  accounts  against  the 
town  being  concurrent,  the  supervisors  could  not  allow  ac- 
counts after  they  had  been  rejected  by  the  auditors  on  their 
merits,  though  they  might  allow  claims  presented  in  proper 
form  which  had  been  rejected  by  the  auditors  because  "  not 
itemized." '  A  claim  by  a  sole  commissioner  of  highways  for 
money  expended  in  repairing  bridges  without  the  authority 
of  the  board  of  auditors,  as  required  by  the  New  "fork  statute, 
but  which  the  board  has  audited  and  allowed,  may,  on  being 
again  presented  by  the  commissioner,  be  re-examined  and 
passed  on  by  the  board.*  A  county  board  of  supervisors  can- 
not review  an  audit  after  the  roll  has  been  signed  and  the 
warrant  delivered.*  A  petition  to  the  county  commissioners 
is  filed  when  presented  to  the  chairman  in  the  presence  of  the 
full  board  with  the  request  that  it  be  filed,  although  it  is  not 
Indorsed  by  the  clerk  as  filed  for  an  hour  afterwards.' 

» Spencer  v.  County  of  Sully  (Dak.),  <  People  v.  Barney,  114  N.  T.  817 ; 

88  N.  W.  Rep.  97.  S.  a,  21  N.  E  Rep.  789. 

2  Green  v.  County  of  Richland,  27  » People  v.  Rensselaer  County  Su- 

S.  C.  9;  S.  C,  2  S.  E  Rep.  618.  pervisors,  84  Hun,  266. 

SMcCrea  v.  Chahoon,  54  Hun,  577;  « Brockton  v.  Cross,  188  Mass.  297. 
&  &,  8  N.  Y,  SupL  88. 
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§859.  The  same  subject  continued  —  Adjudication  by 
the  board.— While  commissioners,  in  passing  upon  claims 
against  a  county,  act  judicially,  it  is  not  essential  or  even 
propef  for  them  to  enter  a  formal  judgment  after  the  manner 
of  courts  of  law.  It  is  sufficient  if  it  appear  that  the  claim 
was  duly  presented,  and  that  it  was  allowed  or  rejected.^ 
Mandamus  will  issue  in  a  proper  case  to  compel  a  county 
board  to  act  upon  a  claim  against  4;he  county  where  final  ac- 
tion has  been  refused;  but  in  a  proceeding  in  mandamus  the 
court  will  not  determine  the  validity  of  any  offset  set  up  by 
the  county.^  To  authorize  an  appeal  from  the  action  of  a 
county  board  in  allowing  or  rejecting  claims  against  the 
county,  it  must  appear  from  the  proceedings  of  the  board  that 
they  have  taken  final  action  upon  such  claim  by  either  allow- 
ing or  rejecting  the  same  in  whole  or  in  part.'  Under  the 
California  statute  providing  that  gas  inspectors  "  shall  be  en- 
titled to  a  salary  to  be  paid  and  allowed "  by  the  board  of 
supervisors,  a  claim  for  such  salary  need  not  be  presented  to 
the  auditor.*  A  local  Pennsylvania  statute  fixes  the  pay  of  • 
Fayette  county  auditors  at  three  dollars  per  day,  but  gives 
them  no  mileage.  Another  statute  fixes  the  pay  of  county 
auditors  throughout  the  State  at  three  dollars  per  day  with  a 
certain  allowance  of  mijleage.  It  has  been  held  that  Fayette 
county  auditors  are  not  entitled  to  mileage  under  the  latter.* 
Where  a  statute  providing  for  a  boundary  commission  and 
the  auditing  of  the  expenses  of  a  survey  defining  the  boundary 
lines  between  certain  counties  authorized  this  commission  to 
ascertain  the  expense,  and  to  certify  the  amount  to  the  county 
commissioners,  when  it  is  so  ascertained  and  certified  the 
county  commissioners  have  no  power  to  review  the  action  of 
the  boundary  commission  or  to  demand  from  the  surveyor 
an  itemized  bill  of  such  expenses."  The  allowance  of  a  claim 
by  a  city  council,  with  the  condition  annexed  to  it,  "  to  be 

1  Black  V.  Saunders  County,  8  Neb.  Francisco,  76  CaL  325 ;  s.  c,  18  Paa 
440 ;  a  C,  1  N.  W.  Rep.  144.  Eep.  397. 

2  State  V.  Slocum  (Neb.,  1892),  51  «  Morrison  v.  Fayette  County,  127 
N.  W.  Eep.  969.  Pa.  St.  110;  s.  a,  17  Atl.  Rep.  755. 

'  State  'v.  Slocum  (Neb.,  1892),   51        «  Komburg  v.  Board  of  Comm'rs, 
N.  W.  Rep.  969.  10  Mont  325 ;  s.  a,  25  Pac.  Rep.  1041. 

*  Ames  V.  City  and  County  of  San 
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paid  when  there  is  money  in  the  treasury  to  pay  with,"  is 
binding  on  the  city,  and  the  condition  will  not  defeat  an  ac- 
tion to  recover  a  judgment  thereon.*  The  allowance  of  a  claim 
by  less  than  a  quorum  of  a  city  council  is  validated  by  a  reso- 
lution at  a  subsequent  full  meeting  adopting,  ratifying  and 
confirming  the  proceedings  of  the  prior  meeting.^ 

§  860.  ConclusiTeuess  of  adjudication. —  The  powers  and 
duties  of  a  board  of  supervisors  are  executive,  not  judicial, 
and  its  allowance  of  a  claim  is  not  an  adjudication  and  does  - 
not  bar  it  from  contesting  the  validity  of  the  claim,  and  plead- 
ing the  statute  of  limitations  when  a  mandam'us  is  applied 
for  to  compel  payment.'  In  the  absence  of  fraud  or  collusion, 
and  where  there  has  been  a  substantial  compliance  with  the 
statute,  the  allowance  by  a  county  board  of  the  accounts  of 
commissioners  to  review  the  equalization  of  assessments  of  a 
town  for  their  services  and  expenses  is  binding  upon  the 
town  which  is  chargeable  therewith.*    But  if  such  accounts 

mitted  to  their  care.  They  constitute 
a  branch  of  the  executive  department, 
not  of  the  judiciary.  .  .  .  "When 
an  account  is  presented  to  them,  it  is 
for  allowance,  not  for  adjudication. 
In  settling  and  allowing  they  do  not 
act  judicially.  .  .  .  Their  duties 
are  purely  administrative."  To  the 
same  effect  Judge  Dillon  in  Heisk  v. 
Pulaski  County,  4  Dill.  309,  ruling 
that  an  allowance  by  a  board  of  su- 
pervisors did  not  estop  the  county 
from  setting  up  a  defense  to  the 
claim  when  subsequently  sued  upon 
it  See,  also,  Webster  County  v.  Tay- 
lor, 19  Iowa,  117 ;  Clark  v.  Des  Moines, 
19  Iowa,  199 ;  Clark  v.  Polk  County, 
19  Iowa,  248;  School  Dist.  v.  Lom- 
bard, 3  Dill.  49?;  Keller  v.  Leaven- 
worth County,  6  Kan.  510 ;  Goodnow 
V.  Ramsey  County,  11  Minn.  31;  1 
Dillon  on  Munic.  Corp.,  §  413 ;  Mayor 
of  Nashville  v.  Ray,  19  Wall  468; 
High's  Extr.  Leg.  Rem.,  §  354 

■•  Outagamie  County  v.  Town  of 
Greenville  (1890\  77  Wis.  165. 


1  National  Lumber  Co.  v.  City  of 
Wymore,  30  Neb.  356;  S.  C,  46  N. 
W.  Rep.  623. 

2  Curtis  V.  Gowan,  34  HI.  App.  516. 
'Board  of  Supervisors  v.  Catlett's 

Ex'ra(1889),  86  Va.  158,  where  a  claim 
of  an  agent  appointed  by  a  county 
court  in  1863,  for  an  agreed  compen- 
sation, was  presented  and  allowed  in 
1871,  but  not  paid,  and  in  1873  was 
disallowed.  In  1887  a  mandamus  was 
applied  for  to  compel  its  payment 
It  was  held  that  the  claim  was  barred 
by  the  lapse  of  five  years  between  its 
accrual  and  the  filing  of  the  applica- 
tion. See,  also,  as  to  powers  of  boards 
in  such  matters,  Abernathy  v.  Phifer, 
84  N.  C.  711,  holding  that  an  allow- 
ance of  a  claim  by  a  county  board 
was  not  final  and  conclusive,  and  that 
it  may  be  re-examined  by  the  board 
itself ;  Gumee  v.  Brunswick  County, 
1  Hughes,  270,  where  Chief  Justice 
Waite  said:  —  "The  board  are  the 
representatives  of  the  people  elected 
to  supervise  the  business  of  the 
county,  which  has  been  by  law  com- 
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are  not  properly  itemized,  as  required  by  the  "Wisconsin  stat- 
ute, their  allowance  by  the  county  board  is  not  binding  upon 
such  town.'  An  account  for  "  seventy  days'  service  as  com- 
missioner, $280;"  and  one  for  "fifty  days' service  of  livery 
for  commissioners,  at  $4.50  =  $225,"  it  appearing  that  such 
services  were  performed  between  May  9  and  August  8,  1888, 
were  held  to  have  been  suificiently  itemized,  although  they 
did  not  give  the  date  of  each  day's ^pervice.  But  an  account 
for  "  hotel  expenses,  and  railroad  fare,  etc.,  $171.42,"  was  held 
not  sufficiently  itemized."  And  such  commissioners  being 
empowered  to  conduct  their  proceedings  "  after  the  usuall  man- 
ner of  a  judicial  hearing,"  may,  within  reasonable  limits,  make 
a  view  of  the  real  estate  in  a  county,  and  are  properly  en- 
titled to  their  per  diem  and  necessary  expenses  while  so  en- 
gaged.' 

§  861.  Proceedings  after  disallowance  of  claim. —  Claims 
for  damages  for  torts  against  a  city  are  not  embraced  in  the 
words  "claim  or  demand  "in  the  statutes  which  are  to  be 
allowed  or  disallowed  by  a  common  council  and  an  appeal 
allowed  therefrom.  Certain  steps  are  to  be  taken  under  the 
statute  which  are  a  condition  precedent  to  a  right  of  action 
for  a  tort ;  but  when  a  "  claim  or  demand  "  arising  ea;  coni/raotu 
is  disallowed  by  an  appeal  only  is  the  action  maintained  on  it.* 
And  though  a  circuit  court  may  have  jurisdiction  of  the  subject- 
matter  and  of  the  person  by  the  consent  of  the  parties  in  such 
an  appeal,  it  should  dismiss  the  appeal  where  it  has  not  ob- 
tained jurisdiction  over  it  in  accordance  with  the  statute.*  In 

1  Outagamie  County  v.  Town  of  Wis.  13S ;  s.  G,  5  N.  W.  Rep.  27,  the 
Greenville,  77  Wis.  165.  decision  to  the  contrary  was  based  al- 

2  Outagamie  County  v.  Town  of  together  on  the  broad  words  in  the 
Greenville,  77  Wis.  165.  charter  as  to  submitting  to  the  coun- 

'  Outagamie  County  v.  Town   of  cil  for  allowance    or  disallowance 

Greeaville,  77  Wis.  165.  "  claims   or  demands  of  any  kind 

*  Vogel  V.  City  of  Antigo  (Wis.,  whatever,  whether  arising  from  con- 

1893),  51  N.  W.  Rep.  1008.    See,  also,  tract  or  otherwise,"  which  this  court 

Bradley  v.  City  of  Eau  Claire,  56  held  to  embrace  torts. 

Wis.  168;  S.  C,  14  N.  W.  Hep.  10;  » Vogel  v.  City  of  Antigo  (Wis., 

Kelley  v.  City  of  Madison,  43  Wis.  1893),  51  N.  W.  Rep.  1008.    See,  also, 

638;   Ruggles    v.  City  of  Fond  du  Manuf.  Co.  u  Rosey,  69  Wis.  246 ;  s.  G, 

Lac,  53  Wis.  436 ;  S.  a,  10  N.  W.  Rep.  34  N.  W.  Rep.  85 ;  Fleming  v.  City  of 

665.    In  Sheel  v.  City  of  Appleton,  49  Appleton,  55  Wis.  90 ;  s.  G,  13  I^.  W. 
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a  case  where  a  physician  sued  a  county  for  a  medical  bill,  it 
was  argued  that  the  evidence  did  not  support  the  verdict  be- 
cause it  failed  to  show  a  presentation  to  the  board  of  commis- 
sioners and  a  disallowance  by  them  before*  suit  brought. 
To  this  the  court  said :  —  "  This  relates  solely  to  the  matter  of 
jurisdiction,  and  the  presumption  in  favor  of  the  jurisdiction 
of  the  circuit  court  is  such  in  all  cases  as  to  cast  the  burden  of 
its  overthrow  upon  him  who  denies  it." ' 

§  863.  Malfeasance  in  over-allowance. — The  statute  of 
Kansas  providing  that  the  compensation  of  each  county  com- 
missioner for  attending  the  regular  and  special  meetings  of 
the  board  shall  not  exceed  $100  in  any  one  year  does  not 
prevent  the  members  of  the  board  of  county  commissioners 
from  charging  additional  compensation  while  attending  meet- 
ings to  equalize  assessments,  to  levy  taxes  or  to  canvass  the 
returns  of  elections ;  and  an  indictment  of  a  county  commis- 
sioner for  receiving  for  his  services  more  than  $100,  and  the 
testimony  offered  in  support  thereof,  should  show  that  such 
compensation  was  received  by  him  for  only  attending  the 
regular  and  special  meetings  of  the  board.*  An  indictment 
of  defendant,  as  chairman  of  a  board  of  county  commissioners, 
for  unlawfully,  wilfully  and  corruptly  voting  for  and  allow- 
ing a  claim  against  the  county  in  a  larger  sum  than  was  due 
is  not  sustained  by  testimony  showing  that  all  the  members 
of  the  board  voted  for  and  allowed  the  claim  in  the  proper 
sum,  but  that  the  chairman,  without  any  other  vote  or  direc- 
tion, issued  a  county  warrant  for  more  than  the  amount  so 
allowed.' 

Rep.  462 ;  Watson  v.  City  of  Apple-  Spidle  (1890),  44  Ka,n.  439 ;  s.  c,  24 

ton,  62  Wis.  367 ;  S.  O.,  22  N.  W.  Eep.  Pac.  Eep.  965,  holding  that  where  an 

475.  indictment  charged  the  defendant,  a 

1  Board  of  Comm'rs  v.  Osborn  (Ind.,  member  of  the  board  of  county  com- 
1892),  81  N.  E.  Rep.  541 ;  Brass  missioners,  with  corruptly  voting  for 
Foundry  v.  Board  &c.  of  Parke  and  allowing  a  claim  in  a  sum  too 
County,  115  Ind.  239;  s.  C,  17  N.  B.  large,  it  was  error  to  permit  the  in- 
Repi  593 ;  Board  v.  Leggett,  115  Ind.  troduction  of  evidence  to  prove  that 
544 ;  &  a,  18  N.  E.  Rep.  53.  a  warrant  had  been  issued  in  pay- 

2  State  V.  Coming  (1890),  44  Kan.  ment  of  said  claim  in  a  sum  larger 
442 ;  s.  a,  24  Pac.  Rep.  966.  See,  also,  than  the  amount  of  the  claim  as  al- 
Burroughs  V.  Comm'rs,  29  Kan.  196.  lowed  without  proving  that  the  de- 

'  State  t>.  Coming,  44  Kan.  442;  S.C.,  fendant  voted  to  issue  the  warrant 
24  Pac.  Eep.  966.    See,  also.  State  v.    for  said  larger  sum. 
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§  863.  Proper  and  improper  charges  against  a  county.— 

A  county  has  been  held  liable  in  an  action  on  a  claim  of  its 
county  clerk  for  money  paid  out  by  him  for  the  service  of  as- 
sistants in  briuging  up  the  work  of  his  office  neglected  by  his 
predecessor,  tfnder  the  code  of  Iowa,  which  provides  that 
"  when  a  county  officer  receiving  a  salary  is  compelled  by  the 
pressure  of  the  business  of  his  office  to  employ  a  deputy  the 
board  of  supervisors  may  make  a  reasonable  allowance  to  such 
deputy." '  When  a  statute  made  it  the  duty  of  the  collector  of 
taxes  to  execute  deeds  of  lands  struck  off  to  a  Territory  at 
tax  sales  without  charge,  the  fees  of  a  notary  public  for  certi- 
fying the  acknowledgment  of  such  deeds  were  held  not  to  be 
a  proper  charge  against  the  county."  It  is  not  error  to  refuse 
an  attorney's  application  for  allowance  of  a  fee  against  the 
county  for  services  in  a  suit  wherein  the  county  tax  collector 
was  a  party,  it  not  being  shown  that  he  was  appointed  by 
order  of  the  court,  under  the  Arkansas  statute  providing  for 
an  allowance  to  the  collector  for  attorney's  fees  and  expenses 
incurred  in  defending  suits  against  him  for  performing  his 
duty.'  Services  performed  at  the  request  of  a  judge  of  a 
county,  acting  as  a  committing  magistrate,  in  taking  testimony 
in  the  case  of  the  State  against  another  party,  do  not  consti- 
tute a  claim  against  the  county;  and  a  judgment  rendered 
'against  the  county  in  justice's  court  upon  such  a  claim,  where 
it  has  not  appeared  and  answered  in  the  action,  will  be  re- 
versed on  writ  of  review.*  A  board  of  county  supervisors 
which  has  provided  suitable  accommodation  for  the  surrogate 
cannot  be  compelled  to  pay  for  other  accommodations.* 

§  864.  The  same  subject  continued. —  On  appeal  from  a  de- 
cision of  the  board  of  county  commissioners  allowing  a  claim 
for  services  voluntarily  rendered  in  constructing  a  public  levee, 
it  is  a  question  of  law  for  the  court  to  determine  upon  all  the 
facts  whether  the  decision  appealed  from  m  ade  an  allowance  for 

1  Gamble  v.  Marlon  County  (Iowa,  8  Slmmes  u  Chicot  County,  50  Ark. 

1893),  53  N.  "W.  Rep.  556,  foUowing  566;  s.  c,  9  S.  W.  Rep.  308. 

Harris    v.    Chickasaw    County,    77  <  Union    County    v.    Slocum,    16 

Iowa,  345 ;  S.  C,  43  N.  W.  Rep.  313.  Oregon,  337 ;  S.  c,  17  Pac.  Rep.  876. 

2Heney  v.  Pltna  County  (Ariz.),  "People  v.    Montgomery   County 

17  Pac.  Rep.  363.  Supervisors,  34  Hun,  599. 
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voluntary  services,  which  is  within  the  discretion  of  the  board, 
and  from  which  no  appeal  lies.'  The  county  court  (which  is 
in  Arkansas  the  ruling  power  in  county  government)  has  no 
authority  to  order  the  payment  in  advance  of  apy  part  of  the 
amount  contracted  to  be  paid  for  the  building  of  a  court- 
house or  jail  before  any  part  of  the  contract  is  performed.' 
And  a  tax-payer  has  a  right  to  appeal  from  an  order  to  pay 
in  advance  for  such  work,  as  it  would  amount  to  an  allow- 
ance by  the  county  authorities.'  The  statute  of  Iowa  names 
the  June  meeting  of  each  even-numbered  year  as  the  date  of 
fixing  the  salary  of  county  attorneys  by  the  supervisors  of 
counties.  It  has  been  held  that  where  an  order  increasing 
such  salary  has  been  adopted,  any  resident  and  tax-payer  of  a 
county  might  maintain  an  action  by  certiorari  to  reverse  such 
order.*  The  fact  that  services  performed  by  a  county  auditor 
may  be  regarded  by  him  and  by  the  board  of  commissioners 
as  "  extra  services  "  does  not  warrant  the  board  in  allowing  him 
compensation  beyond  that  provided  for  by  statute.*  It  has 
been  further  held  that  a  county  auditor  was  not  entitled  to 
compensation  from  the  county  for  filing  papers.*  The  Mis- 
souri constitution  and  the  charter  of  St.  Louis  prohibiting  the 
increasing  of  an  oificer's  salary  during  his  term  has  been  held 
to  apply  to  the  assessor  and  collector  of  water  rates,  and  to 
the  time  during  which  he  holds  over  after  the  expiration  of 
his  four  years'  term.^ 

1  Gemmil  v.  Arthur,  135  Ind.  258 ;  v.  Powell,  105  Ind.  338 ;  Miller  v.  Em- 

S.  C,  25  N.  R  Eep.  258,  it  being  held  bree,  88  Ind.  133. 

that  where  parties  voluntarily  con-  *  Armstrong   v.   Truitt   (1890),   53 

struct  a  levee  on  private  property  Ark.  287.    See,  also.  Shirk  v.  Pulaski 

subsequently  dedicated  to  the  public.  County,  4  Dill.  209 ;  Desha  County  v. 

the  power  of  the  board  of  county  Newman,    33  Ark.    788;    Goyne  v. 

commissioners   to   reimburae   them  Ashley  County,  31  Ark.  553 ;  State  v. 

depended  wholly  upon  whether  the  Hinkle,  37  Ark.  540. 

board  could  have  employed  them  to  '  Armstrong  v.    Truitt   (1890),   53 

do  the  work  at  the  time  it  was  done.  Ark.  287. 

and  unless  it  had  power  to  do  so  its  ^  Goetzman  v.  Whitaker  (Iowa),  46 

allowance  of  a  claim  for  such  serv-  N.  W.  Eep.  1058. 

ices  was  illegal,  however  beneficial  "Board  of  Comm'rs  u  Johnson, 

the  work  may  have  been  to  the  pub-  127  Ind.  338 ;  s.  c,  36  N.  E.  Eep.  831. 

lie;   and  any  tax-payer  feeling  ag-  sstiffler   v.    Board    of    Comra'rs 

grieved  might  have  relief  by  appeal.  (Ind.),  37  N.  E.  Eep.  641. 

See  as  to  allowances  where  the  boards  '  State  v.  Smith,  87  Mo.  158k 
could  have    constructed.    Way  mire 
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§  865.  Apportionment  of  indebtedness  upon  division  ot  a 
county. —  Wisconsin  statutes  authorized  a  certain  county  to 
borrow  of  the  trust  fund  of  the  State  money  to  aid  the  con- 
struction of  a  railroad,  payable  in  fifteen  annual  instalments. 
The  railroad  oompanj'  was  required  to  pay  into  the  State 
treasury  a  percentage  of  its  gross  earnings  in  lieu  of  license 
fees,  the  amount  to  be  credited  on  the  county  loan.  By  stat- 
ute a  new  county  was  formed  out^of  part  of  this  county,  the 
pubUc  property  divided,  and  the  county  railroad  loan  appor- 
tioned; new  certificates  of  indebtedness  to  the  State  being 
issued.  No  provision  as  to  the  apportionment  of  the  amount 
paid  into  the  treasury  by  the  railroad  company  was  made.  It 
was  held  that  the  sum  should  be  apportioned  between  the 
counties  in  the  ratio  of  the  portions  of  debt  assumed  by  each.^ 
"Where  a  county  court  of  a  county  in  Arkansas  from  which  an- 
other was  afterwards  formed  had  directed  commissioners  to  pay 
certain  proportions  of  the  contract  price  for  building  a  jail  as  the 
work  progressed,  until  the  "  walls  were  up  and  the  building  in- 
closed," and  to  retain  the  balance  until  its  completion,  and  at 
the  time  when  the  county  was  divided  the  building  was  inclosed, 
it  was  held  to  be  a  fair  inference,  in  ascertaining  the  amount 
of  indebtedness  to  be  apportioned  between  a  new  and  the  old 
county,  that  the  amount  authorized  to  be  paid  for  the  jail  up 
to  that  time  had  been  paid,  though  the  commissioners'  report 
was  not  filed  until  two  months  after  the  division,  and  failed 
to  show  the  date  of  payments.^  Under  the  constitution  of 
Colorado  providing  that,  "  in  all  cases  of  the  establishment  of 
new  counties,  the  new  county  shall  be  held  to  pay  its  ratable 
proportion  of  all  the  then  existing  liabilities  of  the  county  or 
counties  from  which  such  new  county  shall  be  formed,"  the 
legislature  may  itself  ascertain  or  determine  what  such  ratable 
portion  is,  but  it  is  eminently  proper  to  remit  the  matter  to 
the  local  authorities.'  A  Montana  statute  creating  a  new 
county  from  two  old  counties  apportioned  a  part  of  the  debt 
of  one  of  the  latter  to  the  new  county,  amounting  to  $30,000, 
and  provided  that  commissioners  of  the  new  county  should 

1  state  V.  Harshaw,  73  Wis.  211;  County,  51  Ark.  344 ;  8.  a,  11  &  W. 
s.  C,  40  N.  W.  Rep.  641.  Eep.  478. 

-  Hempstead   County  v.    Howard       '  In  re  House  Bill  Na  231,  9  Colo. 

634;  s.  C.,.21  Paa  Rep.  473. 
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cause  to  be  issued  at  their  first  regular  session  warrants  on 
the  general  fund  for  said  amount ;  which  warrants,  if  not  paid 
when  presented  to  the  treasurer,  should  be  indorsed,  "  Not 
paid  for  want  of  funds,"  and  thereafter  bear  interest ;  or  the 
commissioners  "  may  issue  coupon  bonds  of  said  county,  bear- 
ing interest  at  not  more  than  six  per  cent,  per  annum,  payable 
in  seven  years,  and  due  in  fifteen  years,  in  payment  of  saicl 
debt,  and  to  pay  current  expenses  for  the  first  year.  Said 
bonds  shall  not  be  sold  for  less  than  par,  and  shall  be  issued 
as  near  as  may  be  in  conformity  with  general  law."  It  was 
held  that  the  statute  did  not  give  the  commissioners  of  the 
new  county  the  right  to  elect  to  pay  the  indebtedness  by  issu- 
ing coupon  bonds  and  turning  them  over  to  the  old  county  in 
payment;  but  if  they  elected  to  issue  coupon  bonds,  they  were 
required  to  negotiate  them,  and  pay  the  proceeds  to  the  old 
county.' 

§  866.  Claims  of  contractors  for  extra  work.— Contract- 
ors constructing  a  free  gravel  road  on  a  contract  with  the 
board  of  commissioners  of  a  county,  who  with  their  engineer 
made  a  change  of  contract  which  necessitated  extra  work  done 
at  their  request,  can  recover  of  the  county  for  such  extra 
work.  And  such  action  cannot  be  resisted  on  the  ground 
that  the  board  had  no  authoritj'  to  change  the  contract.*  The 
court  said :  — "  It  has  been  held  that  even  where  the  cost  of 
an  improvement  is  to  be  paid  directly  by  property  owners, 
the  municipal  authorities  have  some  discretion  as  to  directing 
changes  in  the  contract,  or  in  the  mode  of  doing  the  work ; 
and  as  shown  in  the  cases  referred  to,  this  discretion  must 
necessarily  exist,  or  the  work  may  become  utterly  valueless 
because  of  some  unforeseen  cause." '  Under  the  statutory  pro- 
visions in  Indiana  it  has  been  repeatedly  held  that  a  contractor 

1  Territory  v.  Board  of  Commission-  governing    body   of    a    city    may, 

era,  8  Mont  396 ;  S.  C,  20  Pac.  Eep.  within  reasonable  limits,  modify  and 

396,  change  contracts   for  the  imprj^ji'p- 

^Boardof  Comm'rsi;.  Newlin(Ind.,  ment  of  streets.    Board  w.  Silve^rs, 

1893),  31  N.  E.  Rep.  465,  23  Ind,  491 ;  Hellenkamp  v.  City  of 

8  Board  of  Coram'rs  v.  Newlin  (Ind„  La  Fayette,  30   Ind,    193 ;    Ross  v. 

1893),  31  N.  E.  Rep,  465.     See  Sims  v.  Stackhouse,  114  Ind.  200,  203;  s,  a, 

Hines,  121  Ind.  534;  s.  c,  23  N,  B.  36  N,  E,  Rep.  501;  Elliott  on  Roads 

Rep.  515,  where  it  was  held  that  the  and  Streets,  484. 
57 
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with  a  municipality  may  be  paid  for  extra  work  in  cases 
where  it  becomes  necessary  and  is  properly  ordered.'  The  claim 
of  a  contractor  for  extra  work  in  constructing  a  gravel  road 
does  not  constitute  a  general  debt  of  a  county.^  But  while 
this  is  true  it  is  also  true  that  where  the  contractor  shows 
that  tbe  board"  nlEide  a  contract  with  him,  that  he  performed 
his  part  of  the  contract,  and  that  the  board  refused  pajj^ments 
foT  the  sum  due,  aiprvmafaoie  case  is  stated.' 

§  867.  Claims  for  services  to  indigent  persons.—  A  bill  of 
items  of  services  presented  to  a  board  of  county  commission- 
ers in  South  Carolina  by  a  physician  enumerated  several  ex- 
aminations of  persons  for  lunacy,  but  the  verification  thereof 
did  not  state  that  such  persons  were  paupers,  nor  that  the 
examinations  were  made  at  the  request  of  the  proper  officers. 
It  was  held  that  the  bill  was  properly  rejected  by  the  com- 
missioners.* A  physician  attended  a  boy  who  had  been  in- 
jured by  a  railroad  train,  and  the  boy  being  unable  to  pay 
the  railroad  company  refused  to  pay  the  physician's  bill.  The 
bill  was  approved  as  correct  by  two  justices  of  the  peace,  and 
the  physician  sued  the  poor  district.  It  was  held  that  the 
physician  was  entitled  to  recover  from  the  district  compensa- 
tion for  his  services.*  A.  and  B.,  physicians,  rendered  medical 
and  surgical  services  to  indigent  poor  persons  in  a  county  in 
cases  of  emergency.  A.  also  had  a  contract  with  a  railroad 
company  to  attend  professionally  persons  injured  on  the  rail- 
road within  certain  limits,  "  if  called  upon  by  the  general 
superintendent  or  officer  or  employee  representing  it."  A. 
and  B.  charged  the  county  with  the  cases  to  which  they  had 
attended.    The  county  claimed  that  it  was  not  liable  for  serv- 

I  Board  v.  Fullen,  111    Ind.  410;  astrieb  u  Cox,  111  Ind.  299;  a  a, 

S.  &,  13  N.  E.  Rep.  29?:  Spidell  v.  13  N.  E.  Rep.  481 ;  Vigo  Tp.  v.  Boiird 

Johnson,  138  Ind.  335;  S.  C,  25  N.  E.  of  Comm'rs,  111  Ind.  170;  s.  C,  13  N. 

Rep.  889 ;  Martin  v.  Neal,  125  Ind.  E.  Rep.  305 ;  Spidell  v.  Johnson,  128 

647,555;  S.  C,  25  N.  E.   Rep.   813;  Ind.  235 ;  s.  c,  25  N.  E.  Rep.  889. 

Rogers    v.  Voorhees,  124  Ind.  464,  '  Board  of  tiomm'rs  w.  NewHn  (Ind., 

471 ;  s.  C,  24  N.  E.  Rep.  374;  Board  1892),  31  N.  E.  Rep.  465. 

■  v.  Fullen,  118  Ind.  158;  S.  C,  20  N.  E.  <  Green  v.  County  of  Richland,  27 

Eep.   771 ;   Board  v.  Hill,  115  Ind.  S.  C.  9;  s.  C,  2  S.  E.  Rep.  618. 

&16;s.  C  16  N.  E.  Rep.  156;  Board  'Poor  District  v.  Byers  (Pa.),  11 

»;  Fahlor,  114  Ind.  176 ;  s.  a,  15  N.  E.  Atl.  Eep.  242. 
Rep.  830. 
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ices  rendered  in  those  oases  of  injuries  incurred  on  the  rail- 
road. It  was  held  liable  for  services  rendered  to  all  persona 
in  the  county,  except  such  as  A.  had  been  called  upon  to  at- 
tend by  the  general  superintendent,  officer  or  employee  of 
the  railroad  company.^  A  husband  abandoning  his  wife  she 
becomes  the  head  of  the  family,  and  aid  furnished  to  her  chil- 
dren at  her  request  is  aid  furnished  to  her,  and  chargeable  to 
the  town  of  her  settlement.^  A  wife  cannot  recover  of  a  town 
for  the  support  of  her  husband's  father,  who  lived  in  the 
family,  where  the  town,  with  her  knowledge  and  consent,  paid 
her  husband  by  the  month  for  such  support,  it  appearing  that 
her  services  were  rendered  on  account  of  her  husband  and  as 
his  wife.'  A  village  organised  under  the  goneraliaws  of  Wis- 
consin which  makes  no  provision  for  the  support  of  the  poor 
therein  is  liable  to  "the  town  in  which  it  is  situated  for  certain 
license  moneys  received,  under  the  Wisconsin  statute  which 
provides  that  "  all  such  license  moneys  received  by  any  village 
which  under  its  charter  does  not  provide  for  the  support  of 
the  poor  therein  shall  be  paid  to  the  town  treasurer  of  the 
town  in  which  the  village  is  situated."  *  County  superintend- 
ents of  the  poor  are  bound  to  pay  for  the  services  of  an  attor- 
ney employed  by  them  in  bastardy  proceedings.  They  have 
no  power  to  audit  and  cut  down  a  reasonable  charge,  notwith- 
standing their  general  power  to  audit  claims:* 


i.  Proceedings  to  enforce  payment  of  judgments.— 

A  judgment  against  the  city  of  New  Orleans,  reversible 
only  in  an  appellate  court,  and  not  affected  by  any  appeal, 
either  suspensive  or  devolutive,  was,  within  the  two  years  al- 
lowed by  the  United  States  statute  for  writ  of  error,  capable 
of  registration  under  the  act  of  the  legislature  of  Louisiana 
abolishing  execution  against  the  city,  and  substituting  therie- 
for  registration,  since  execution  might  have  issued  thereon  be- 

'  Directors   of  Poor  v.   Donnelly  *  Town  of  Flainfield  -  v.  ^Tillage  of 

(Pa.),  7  AtL  Rep.  204  Plainfield,  67  Wis;  525 ;  S.  a,  30  N.  W. 

2 Town  of  Rockingham. r.  Spring-  Rep.  672. 

field,  59  Vt  531;  S.  a,  9  Atl.  Rep.  SNeary  «.  RobinstMJ,  98  N.  Y.  81; 

241.  reversing  s.  C,,  27  Hun,  145. 

'O'Keefe    v.    Northampton,    145 
Mass.  116;  &  a,  13  N.  K  Rep.  382. 


900  MUNrCEPAL  PUHD8.  [§  86S. 

fore  the  act.'  If  a  county  court  in  Missouri,  in  levying-  and 
collecting  a  tax  to  pay  a  judgment  obtained  against  the 
county,  does  not  proceed  in  the  manner  in  which  it  is  by 
statute  required  to  do  in  such  cases,  the  judges  may  be  en- 
joined. The  fact  that  the  levy  is  being  made  in  pursuance  of 
a  mandate  o'f  a  federal  court,  in  vrhich  the  judgment  was  ob- 
tained directing  it,  is  immaterial.^  When  a  judgment  is  re- 
covered against  a  county  for  a  vftlid  debt  evidenced  by  war- 
rants duly  issued  by  county  authorities,  they  have  power  to 
levy  a  tax  to  pay  the  debt,  and  though  reduced  to  judgment 
a  county  treasurer  should  not  be  enjoined  from  paying  such 
indebtedness  with  the  money  raised  for  that  purpose,  as  the 
warrants  are  undoubted  evidence  of  the  debt.'  In  a  proceed- 
ing against  a  city  to  compel  payment  of  a  judgment  in  full 
by  peremptory  Tndndamua,  it  is  no  defense  that  the  city  had 
provided  a  revenue  by  a  proper  levy,  which  had  not  been  col- 
lected, where  it  was  shown  that  the  city  authorities  had  full 
power  to  require  the  collector  to  pay  over  moneys  in  a  reason- 
able time  if  collected,  or,  if  not,  to  remove  him  and  appoint 
another  collector.*  The  court  declined  to  decide  in  advance 
the  legal  status  of  a  judgment  obtained  upon  county  ^var^ants, 
void  because  issued  after  the  limit  of  constitutional  indebted- 
ness had  been  reached,  in  an  action  to  compel  the  receiving 
of  such  warrants  in  payment  of  taxes.'  Under  the  Michigan 
statutes  providing  that  city  supei-visors,  upon  receiving  a  prop- 
erly certified  transcript  of  a  judgment  against  a  city,,  shall 
assess  the  same  as  a  part  of  the  city,  tax  upon  the  then  next 
city  tax-roll,  it  is  not  necessary  that  the  citj'  council  or  the 
county  supervisors  should  authorize  the  same  to  be  assessed, 
but  it  is  the  duty  of  the  supervisors  of  the  city  to  apportion 
the  same  among  the  wards  of  the  city  within  a  reasonable 
time  after  receiving  such  transcript.* 

1  TTnited  States  v.  City  or  New  Or-  »  People  v.  May,  9  Cola  414 ;  s.  c., 
leans,  SI  Fed.  Rep.  537.  15  Pac.  Rep.  36. 

2  State  V.  County  Court  (Mo.),  3  S.  «  Shippy  v.  Wilson  (Mioh.,  1892),  51 
W.  Rep.  844  N.  W.  Rep.  353.    The  court  said :  — 

3  Bush  V.  Wolf  (Ark.),  17  S.  W.  Rep.  "  The  common  council  have  no  power 
'''09-  to  pass  upon  its  [the   judgment's] 

*  City    of    Houston    v.    Voorhies    validity  or  to  prevent  its  assessment 
(Tex),  8  S.  W.  Rep.  109.  It  would  be  within  the  province  of 
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§  869.  Mandamns  to  county  officers. —  A  city,  by  ordi- 
nance, extended  a  water-main  through  a  street,  the  expense 
to  be  borne  by  the  property  benefited.  The  county  super- 
visors refused  to  levy  a  tax  for  the  amount  due  the  city  for 
the  county  property  on  the  street.  A  trial  of  a  mandmnua 
to'  compel  a  levy  resulted  in  judgment  for  defendant  on  ac- 
count of  informalities  in  the  proceedings  of  the  city  council. 
Afterwards  in  a  statute  it  was  provided  that  the  board  of 
supervisors  should  be  authorized,  by  majority  vote,  to  raise 
by  a  tax  the  amount  due  the  city  for  the  water-main ;  it  was 
held  that  the  statute  was  passed  to  enable  the  supervisors  to 
discharge  a  just  claim,  and  mandomnus  would  lie  to  compel 
them  to  perform  the  duty.'  The  words  "  by  a  majority  vote 
of  said  board,"  when  considered  with  the  general  provisions 
of  the  act  and  its  title, "  An  act  to  authorize  the  board  .  .  . 
to  raise  by  tax,  and  .  .  .  reimburse  the  city,"  require 
the  construction  rendering  it  mandatory,  and  the  power  con- 
ferred by  it  a  duty  imposed  on  the  board.^  An  ordinary  of  a 
county  in  Georgia,  being  authorized  by  law  to  raise  funds  for 
a  certain  purpose,  followed  his  authority  and  had  the  funds  de- 
posited -  with  the  county  treasurer,  who,  upon  demand  and 
presentation  of  the  orders  approved  by  the  ordinary,  refused 
to  pay  the  same.  It  was  held,  in  an  action  for  mcmdamus, 
that  the  treasurer,  in  the  absence  of  a  pretense  of  fraud  or 
mistake  as  to  the  orders,  should  not  go  back  of  the  directions 
of  the  ordinary,  and  the  mandamus  should  issue.'  Under  the 
New  Jersey  criminal  procedure  act,  providing  that  all  neces- 
sar3'  expenses  incurred  by  the  prosecutor  of  pleas  in  securing 
the  arrest  and  prosecution  of  criminals,  when  approved  by 

the  council  to  insei't  the  amount  of  is  not  necessary  to  its  levy  upon  the 

this  judgment  in  its  annual  appro-  taxable  property  of  the  city."    They 

priation  bill  and  to  certify  it  to  the  have  no  more  power  than  the  city 

clerk  of  the  board  of  supervisors,  and  council  to  annul  a  judgment  of  a 

this  would  be  a  very  proper  thing  to  proper  court 

do ;  but  by  neglecting  to  do  so,  it  can  '  People  v.  Board  of  Supervisors,  1 

neither  defeat  nor  postpone  its  col-  N.  Y.  Supl.  460. 

.  lection  or  assessment    .    .    .    The  '  People  v.  Board  of  Supervisors,  1 

board  of  supervisors  cannot,  by  any  N.  Y.  Supl.  460. 

neglect  or  refusal  to  act  upon  the  as-  ^  shannon  v.  Reynolds,  78  Ga.  760 ; 

sessment  of  this  judgment,  defeat  or  S.  C,  3  S.  K  Bep.  653. 

defer  its  collection.    Their  approval  . 
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the  presiding  judge  of  the  court  of  oyer  and  terminer,  shall 
be  paid  by  the  board  of  chosen  freeholders  of  the  county, 
such  a  claim,  so  certified,  does  not  need  to  be  audited,  and 
mamdannua  will  not  lie  against  the  county  auditor  to  compel 
him  to  audit  it.'  An  account  having  been  duly  allowed  against 
a  county,  in  a  case  where  the  county  board  had  jurisdiction, 
if  the  board  fails  to  include  it  in  its  estimates  of  the  taxes  to 
be  levied  for  the  ensuing  year,  it'tmay  be  compelled  by  manr 
damns  to  do  so.*  The  amount  of  bonds  of  a  municipality  and 
rate  of  interest  being  fixed,  a  demand  on  the  auditor  to  com- 
pute the  amount  necessary  to  be  paid  by  each  tax-payer  for 
the  purpose  of  paying  the  annual  interest  is  sufficient  to  au- 
thorize mandamus  to  compel  him  to  perform  his  duty,  with- 
out any  formal  assessment  of  the  amount  by  the  board.' 

(e)  Waeeants. 

§  870.  Character  of  warrants  as  evidences  of  indebted- 
ness.—  An  order  on  the  treasurer  of  a  county  being  a  direct 
liability  of  the  county,  and  although  negotiable  in  form,  no 
demand  or  notice  is  necessary  to  fix  the  county's  liability 
thereupon.*  A  claim  upon  a  county  duly  allowed  and  certi- 
fied to  in  the  form  of  a  draft  by  one  or  more  officers  on  an- 
other is  an  adjusted  liability  of  the  county  on  which  it  may 
be  sued  by  an  alien  in  a  federal  court.*  The  cancellation  of 
county  warrants  and  the  issuance  of  new  ones  in  lieu  thereof 
does  not  conclude  a  county  as  to  equitable  defenses.*  County 
warrants  in  Arkansas  are  not  negotiable  paper  in  any  other 
sense  than  that  they  are  transferable  by  delivery.^  A  special 
statutory  execution  against  a  county  in  Pennsylvania  oper- 
ates a^  an  injunction  upon  commissioners  restraining  them 
from  drawing  any  warrant  or  making  any  payment  for  any 

» State  V.  Applegate  (N.  J.),  8  Atl.  Lean,  446, 459.    And  assumpsit  is  the 

Rep.  505.  proper  remedy  for  a  demand  on  « 

2  State  V.  Gather,  23  Neb.  792 ;  s.  Q.,  county  which  has  been  duly  audited 

36  N.  W.  Rep.  157.  and  liquidated  by  an  order  for  pay- 

s  State  V.  Bacon  (S.  C),  9  S.  E.  Rep.  raent  on  the  treasurer. 

765.  6  Wall  V.  County  of  Monroe.(1880), 

i  Lyell  V.  Supervisors  (1855),  6  Mc-  103  U.  S.  74,  79. 

.Lean,  446, 459.  A  county  order  ia  not  'Wall  v.  County  of  Monroe  (1880), 

a  bill  of  exchange  or  draft.  103  U.  S.  74, 79. 

*  Lyell  V.  Supei-visors  (1855),  6  Mc- 
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purpose  whatever,  until  the  judgment  upon  which  it  was  issued 
is  satisfied.*  After  the  service  of  a  mandamus  execution  upon 
county  commissioners  in  Pennsylvania,  the  county,  treasurer 
has  no  authority  to  receive  county  orders  of  a  date  subsequent 
to  the  rendition  of  the  judgment  in  payment  of  taxes,  and 
thus  divert  the  funds  of  the  county  from  the  appropriation  of 
them  made  by  law  for  the  payment  of  the  execution.^  Where 
a  mandamus  execution  authorized  by  the  statutes  of  Pennsyl- 
vania has  been  served  upon  county  commissioners,  it  is  their 
duty:  (1)  If  there  be  any  money  in  the  treasurer's  hands  un- 
appropriated the  exigencies  of  this  writ  require  it  to  be  paid 
to  tKe  party.  (2)  If  there  be  not  money  enough  in  the  treas- 
ury to  satisfy  the  whole  judgment,  it  is  their  duty  to  pay  it 
out  of  the  first  money  received.  (3)  If  the  taxes  of  the  cur- 
rent year  are  insufficient  to  pay  the  judgment  and  other  ex- 
penses of  the  county,  it  is  their  duty  to  assess  and  collect  on 
the  next  year  sufficient  for  this  purpose.  (4)  The  judgment  of 
the  court  is  an  appropriation  of  all  the  money  in  the  treasury 
not  already  drawn  or  appropriated  by  previous  county  orders 
in  p'ayment  of  previous  demands  audited  and  allowed  by  the 
comptroller,  and  also  of  the  first  money  thereafter  received 
for  the  use  of  the  county.'  Although  private  persons  may 
enjoin  the  collection  of  illegal  taxes  by  a  municipality,  they 
cannot  on  their  own  behalf  restrain  the  disposition  of  munici- 
pal funds  derived  from  taxes  already  collected.*  A  school 
district  issued  fraudulent  warrants  in  payment  for  the  erec- 
tion of  school-houses,  etc.  They  were  purchased  by  a  third 
party  with  knowledge  that  there  was  wrong  in  their  issue  at 
fifty  cents  on  the  dollar.  He  brought  suit,  and  by  collusion 
with  oflBcers  obtained  a  judgment  for  their  face  value.  This 
judgment  on  a  bill  filed  for  the  purpose  was  set  aside  for 
fraud  and  a  decree  made  as  prayed,  for  what  was  deemed 
equitably  due  for  the  consideration  received  by  the  district.' 

•Pollock  V,  Lawrence  County,  3  county  orders  by  the  treasurer  was  a 

Pittsb.  R.  137.    If  the  county  has  no  contempt  of  the  mandamus  execu- 

■  unappropriated    moneys,  a    special  tion  issued  by  the  court  and  pubish- 

statutory  execution    must  be    paid  able  as  sucli. 

"out  of  the  first  moneys  that  shall  be  'Loute  W.Allegheny,  2  Pittsb,  R 

received  for  the  use  of  said  county."  413. 

2  Loute  V.  Allegheny,  3  Pittsb.  R.  <  Coulson  v.  Portland,  Deady,  481. 

413,  holding  that  such  payment  of  o  School  Distirct    v.   Lombard,  9 
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§  871.  How  drawn,— The  charter  of  Denver  divides  sewers 
into  three  classes, —  public,  district,  and  private, —  and  pro- 
vides that  the  cost  of  public  sewers  shall  be  met  by  an  appro- 
priation out  of  the  public  revenue.  The  only  provision  made 
for  payhent  of  the  cost  of  district  sewers  is  by  assessoient  on 
the  lots  of  the  district,  to  be  collected  like  other  taxes.  It 
also  requires  warrants  drawn  by  the  city  government  to 
specify  out  of  what  funds  they  are  payable.  It  was  held  that, 
on  the  presumption  that  officers  do  their  duty,  a  warrant,  not 
expressed  as  payable  out  of  the  public  sewer  fund,  but  "  out 
of  the  20th  St.  sewer  fund,  on  account  of  the  20th  St.  sewer 
cont.,"  is  drawn  on  a  particular  district  fund,  and  that  the 
city  could  not  be  sued  thereon  without  an  allegation  that 
there  was  .money  in  that  fund  to  pay  it.'  Under  the  Califor- 
nia statute  authorizing  the  auditor  of  San  Francisco  to  audit 
sums  allowed  and  ordered  by  the  board  of  supervisors,  by 
authority  of  the  act,  and* giving  the  board  power  to  order 
judgments  against  the  city  and  county  to  be  paid,  where  the 
board  has  ordered  payment  of  a  judgment  to  the  judgment 
-creditor,  the  auditor  cannot  draw  the  warrant  in  favor  of  an 
assignee  of  the  judgment,  although  he  had  notice  of  the 
assignment.*  In  1858  the  legislature  of  Louisiana  adopted  a 
system  of  drainage  for  the  city  of  New  Orleans,  the  work  to 
be  controlled  by  commissioners,  and  the  expense  to  be  de- 
frayed by  assessments  on  the  land  benefited.  A  statute 
abolished  the  boards  of  commissioners  and  intrusted  the  con- 
trol of  the  work  to  the  board  of  administrators  of  the  city. 
The  assessments  collected  were  to  be  used  only  as  a  drainage 
fund,  and  the  expenses  paid  by  warrants  payable  therefrom. 

Dill.    493;    the    court  holding   that  public    or    municipal    corporations, 

warrants  of  this  character  had  not  The  holders  of  these  warrants  are  in 

the  quality  of  negotiable  paper  which  no  better  situation  than  the  payee, 

prevented  an  inquiry  into  its  fraudu-  and  they  are  open  to  all  defenses 

lent  character  or  its  condition  when  which  might  have  been  made  against 

in  the  hands  of  innocent  holders  for  the  party  to  whom  they  were  origl- 

.  xalue  before  due.    Citing  Clark  v.  nally  issued. 

Dea  Moines,  16  Iowa,  199;  Clark  v.  i  Travelers'  Ins.  Co.  v.  City  of  Den-^ 

Polk  County,  19  Iowa,  248;  Shepherd  ver,  11  Colo.  434;  s.  C,  18  Pac.  Rep 

V.  District  Tp.,  22  lowjf,  595 ;  Taylor  E58. 

V.  District  Tp.,  25  Iowa,  447.    In  this  ''  Scheerer  v.  Edgar,  76  CaL  569 ; 

respect  such  warrants  are  unlike  au-  s.  C,  18  Pac.  Rep.  681. 
thorized  negotiable  bonds  issued  by 


§  872.]  WAEEANTS.  905 

A  constitutional  amendment  taking  effect  afterwards  prohib- 
ited the  city  from  increasing  its  indebtedness,  but  allowed  the 
increase  of  the  debt  of  the  drainage  fund.  Warrants  to  com- 
plainants were  drawn  on  the  drainage  fund  after  the  adpption 
of  said  amendment.  It  was  held  that  the  city  could  not  be 
made  liable  for  the  amount  of  the  warrants  as  a  municipal 
corporation,  for  mismanagement  of  the  drainage  fund,  whereby 
a  deficit  occurred  so  as  to  increase  its  general  indebtedness.' 
The  same  rule,  it  was  held,  applied  to  warrants  issued  for  the 
purchase  of  machinery  authorized  by  a  statute  which  required 
payment  to  be  made  by  warrants  on  the  drainage  fund.^ 
Also,  that  the  city  would  not  be  liable  on  the  theory  that  it 
had  falsely  held  out  that  there  was  a  fund  available  for  the 
payment  of  the  warrants.'  Nor  would  failure  to  collect  the 
assessments  and  complete  the  drainage  render  the  city  liable 
for  the  amount  of  the  warrants  when  it  appeared  that  the 
assessments  had  been  uncollected  by  the  commissioners,  be- 
fore the  city  took  charge  of  the  work,  for  thirteen  years,  and 
that  they  were  uncollectible  without  incurring  cost  equal  to 
their  amount,  and  that  the  system  of  drainage  was  itself 
so  impracticable  that  failure  to  complete  it  was  inevitable.* 

§  873.  Mandamus  to  compel  the  signing  of  a  warrant. — 

A  mayor  having  vetoed  an  appropriation  by  a  city  council  to 
pay  for  the  services  of  a  stenographer  employed  by  its  com- 
mittee to  report  the  evidence  as  to  the  right  of  contesting 
parties  to  a  seat  in  that  body,  the  council  passed  it  over  the 
veto.  A  ^(mandamus  was  ordered  to  compel  the  mayor  to 
countersign  a  warrant  drawn  for  such  appropriation.'    It  was 

1  Peaks  V.  City  of  New  Orleans,  38  lieved  the  drainage  fund,  though  the 

Fed.  Rep.  779.  act  required  the  bonds  retired  to  be 

2Peake  v.  City  of  New  Orleans,  38  replaced  by  bonds  payable  out  of  the 

Fed.  Eep.  779.  same  fund. 

'Peake  v.  City  of  New  Orleans,  38  » State  v.  Haynes  (1887),  50  N.  J. 

Fed.  Eep.  779.  Law,  97.    There  was  a  recognition  of 

<  Peake  v.  City  of  New  Orleans,  88  the  claim  by  the  action  of  the  coun- 

Fed.  Eep.  779.    And  the  city  having  ciland  a  due  appropriation  of  money 

retired  bonds  issued  on  the  drainage  to  pay  it.    See  Ahrens  v.  Fiedler,  43 

fund  as  authorized  by  act  1872,  No.  N.  J.  Law,  400,  where  the  charter  of 

73,  and  issued  in  lieu  thereof  its  own  this  city  was  examined,  and  it  was 

bonds,  it  would  be  entitled  to  a  credit  determined  that  whenever  an  appro- 

for  the  amount  of  which  it  had  re-  priation   of   money  from  the  city 
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held,  however,  in  another  case  that  a  mayor  is  under  no  legal 
duty  to  sign  a  warrant  for  the  payment  of  a  bill  against  the 
city  which  was  passed  by  the  common  council  without  being 
sworn  to  as  required  by  the  city  charter.'  A  school  voucher 
issued  by  a  county  superintendent  was  filed  in  the  county 
commissioners'  court  for  audit,  and  after  the  court  had  allowed 
the  claim  the  county  judge  under  its  direction  indorsed  it, 
"  August  13,  1883.  The  court  finds  $291.31  due  on  this  claim- 
[Signed]  J.  B.,  County  Judge."  No  formal  entry  of  this  ac- 
tion was  then  made  on  the  record  kept  of  ordinary  proceed- 
ings. The  commissioners  at  a  subsequent  term,  and  without 
notice  to  the  holder  of  the  voucher,  entered  an  order  that  as 
there  was  no  money  in  the  treasury  no  warrant  should  issue.  It 
was  held  that  mandamus  would  lie  to  compel  the  issue  of  a 
warrant  on  the  county  treasurer,  to  be  paid  out  of  the  general 
fund.2 

§  873.  Duty  of  officers  in  drawing  warrants. —  Where  the 
law  makes  it  the  duty  of  a  county  auditor  at  a  certain  time 
to  draw  his  warrant  on  the  county  treasurer,  it  is  his  duty  to 
do  it  without  waiting  for  a  request,  from  the  person  entitled 
to  it.'  County  officers  have  no  authority  to  bind  the  county 
-to  pay  more  in  county  warrants  than  the  cash  value  of  the 

treasury  has  been  duly  made,  the  to  issue  a  warrant  as  a  reward  for 

duty  of  the  mayor  in  signing  a  war-  killing  a  wildcat  until   the  county 

rant  to  draw  the  money  was  a  minis-  judge  has  certified  in  terms  of  the 

terial  one,  enforceable  in  a  proper  statute  that  the  scaJp  was  exhibited 

case  hy  mandamus.  to  him  within  ten  days  after  the  kill- 

1  State  V.  Daly  (1838),  50  N.  J.  Law,  ing.  A  certificate  that  the  person 
356.  The  facts  were  that  the  bill  ac-  claiming  the  reward  represented  that 
cording  to  the  statute  had  been  prop-  the  animal  was  killed  witliin  the 
erly  itemized  and  sworn  to  before  the  time  prescribed  was  insufficient 
city  treasurer,  but  when  passed-by  the  Johns  v.  County  Comm'rs  (Fla.,  1891), 
council  the  jMi-ai  had  not  been  signed  10  So.  Rep.  96.  The  court  said:— 
by  the  treasurer.  The  action  of  the  "He  has  no  right  to  compel  respond- 
council  was  held  irregular,  and  un-  ents  to  issue  the  warrant  until  he  has 
der  the  authority  of  Langstaff  v.  complied  with  all  that  the  statute  re- 
Daly,  49  N.  J.  Law,  356,  this  ruling  quii-es  as  conditions,  precedent  to 
was  made.  the  accruing  of  his  right  to  the  war- 

2  Brown  v.  Ruse,  69  Tex.  589;  s.  C,  rant"  See.  also,  Canova  v.  Comm'i-s, 
7  S.  W.  Rep.  489.  It  has  been  held  in  18  Fla.  513;  State  v.  Gosper,  20  Fla. 
Florida  that  county  commissionei's  547. 

cannot  be  compelled  by  mandamus       a  Wilson  v.  Nejil,  33  Fed.  Eep.  129, 
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thing  to  be  paid  for,  though  such  warrants  are  depreciated.' 
Under  the  code  of  Mississippi,  requiring  an  order  of  the  board 
of  supervisors  allowing  a  claim  against  a  county  to  be  entered 
on  the  minutes,  specifying  the  amount  allowed,  the  page  and 
section  of  the  law  under  which  the  allowance  is  made,  etc., 
and  the  clerk  to  issue  a  warrant  for  the  amount,  the  clerk  is 
justified-'in  refusing  to  issue  such  warrant  where  the  order 
fails  to  state  the  names  of  the  parties  and  the  section  of  the 
law,  as  required.'^  In  drawing  warrants  upon  the  county 
treasurer  for  the  several  funds  in  his  hands  apportioned  to 
the  several  townships,  the  county  auditor  does  not  act  as  the 
agent  of  the  county,  but  as  a  governmental  agent  for  the  ben- 
efit of  the  townships,  and,  not  being  drawn  to  satisfy  a  county 
or  corporate  obligation,  they  create  no  liability  against  the 
county.*  A  county  treasurer  is  not  subject  to  penalty  under 
the  Nebraska  statutes  for  failure  to  register  a  warrant  pre- 
sented to  him  within  ten  days  after  it  is  issued,  that  being  the 
time  in  which  an  appeal  may  be  taken  by  a  tax-payer,  and 
within  which  the  county  clerk  is  prohibited  from  delivering 
the  warrant.* 

§  874.  Validity  of  warrants. —  It  has  been  held  in  Alabama 
that  provisions  purchased  and  used  for  the  support  of  the  in- 
digent in  a  Confederate  State  during  the  war,  but  not  used  in 
promotion  of  the  Confederate  government,  constitute  a  valid 
consideration  for  a  warrant."  Where  a  county  made  an  ille- 
gal contract  for  the  purchase  of  corn,  a  part  of  which  was  not 
delivered,  and  subsequently  purchased  and  used  the  undeliv- 
ered portion  for  a  legal  purpose,  giving  a  warrant  therefor, 
the  consideration  of  the  warrant  was  held  to  be  valid,  the 
former  illegality  being  purged  by  the  new  and  legally  executed 
contract."  A  plaintiff  in  a  case  in  North  Carolina  claimed  to 
have  lost  a  county  order,  and  the  defendant  county,  pursuant 
to  resolution,  issued  a  duplicate,  which  was  never  taken  by 
plaintiff,  the  original  having  been  found.    Subsequently  the 

'  Dorsey  County  v.  Whitehead,  47        *  Means  v.  Webster,  23  Neb.  433 ; 

Ark.  205 ;  S.  C,  1  S.  W.  Rep.  97.  s.  C,  36  N.  W.  Eep.  809. 

2Lnnd  v.  Allen,  65  Miss.  455;  s.  C,       5  Grayson  v.  Latham,  84  Ala.  546; 

4  So.  Rep.  U7.  s.  a,  4  So.  Rep.  300. 

"Yigo  Tp.  V.  County  of  Knox,  111       BGrayson  v.  Latham,  84  Ala.  546., 
Ind.  170;  s.  C,  13  N.  E.  Eep.  305. 
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duplicate  was  canceled.  It  was  held  that  the  issue  and  can- 
cellation of  the  duplicate  was  not  an  admission  or  recognition 
of  the  validity  of  the  original.^  A  publication  of  an  order  of 
a  county  court,  calling  in  county  warrants  for  redemption,  ia 
one  newspaper,  is  not  such  a  compliance  with  the  Arkansas 
statute  requiring  such  notice  to  be  published  in  neiospapers 
as  will  render  void  w^arrants  not  presented  in  obedience  to 
such  notice.^  There  is  no  presuimption,  conclusive  or  other- 
wise, raised  in  favor  of  due  publication  of  an  order  calling  in 
county  warrants  for  redemption,  by  a  recital  in  a  subsequent 
order,  re-issuing  some  of  the  warrants,  that  "  due  legal  notice 
of  the  order  calling  in  had  been  given  as  required  by  law."  * 
But  a  county  warrant  issued  after  the  constitutional  limit  of 
indebtedness  has  been  reached  by  the  county,  which  is  gen- 
eral in  form,  and  does  not  purport  to  be  payable  from  any 
particular  fund  or  out  of  the  revenue  from  the  taxes  of  any 
specified  year,  is  not  a  valid  assignment.* 

§  875.  Actions  upon  warrants. —  A  Dakota  statute  re- 
quires the  seal  of  the  county  to  be  attached  to  every  county 
warrant.  This  makes  such  a  warrant  "  a  sealed  instrument " 
within  the  meaning  of  the  statute  providing  that  actions  on 
sealed  warrants  shall  be  brought  within  twenty  years.*    An 

1  Royster  v.  County  of  Granville,  98  sumpsit  would  not  lie  on  this  con- 
N.  C.  148 ;  S.  C,  3  S.  E.  Rep.  739.  tract  for  building  a  Bchool-honse,  as 

2  Lusk  t;.  Perkins,  48  Ark.  238  J  S.  C,    the  sealing  constituted  the  contract 
.  8  S.  W,  Rep.  847.  a  specialty.    In  Crudup  v.  Ralnsey, 

sLusk  V.  Perkins,  48  Ark.  288 ;  s.  C,  54  Ark.  1B8 ;  s.  C.  15  S.  W.  Rep.  458, 

2  S.  W.  Rep.  847.  the  court  held  the  action  on  a  county 

*  People  V.  May,  9  Colo.  404;  &  c,  warrant  barred  though  it  was  sealed, 

12  Pac.  Rep.  838.  but  placed  the  decision  upon  the  fact 

5  Heffleman  v.  Pennington  County  that  the  seal  was  not  required  to 

(So.  Dak.,  1893),  52  N.  W.  Rep.  851.  county  warrants  by  Jaw,  and    the 

See,  also,  Dilloa  on  Munic.  Corp.  (4th  mere  affixing  it  by  an  official  could 

Ed.),  §190;  Port  Royal  v.  Graham,  not  give  it  more  dignity.    They  thus 

84  Pa  St.  426,  overruling  a  plea  of  intimated  that  if  the  seal  had  been 

the  statute  of  limitations  on  simple  authorized  as  required  it  would  have 

contract;  Benoist  v.  Inhabitants  of  impressed    the   instrument   with   a 

Carondelet,  8  Mo.  250,  sustaining  a  diflferent  character.    In  Goldman  v. 

demurrer  to  the  complaint  on  the  Conway  County,  10  Fed.  Rep.  188, 

ground  that  it  was  declared  on  as  a  are  Judge  Caldwell's  remarks  sng- 

simple  contract  and  not  "  a  sealed  in-  gestive  in  the  same  direction.    So  in 

Btl-uraent ; "  Gilman    v.  School  Dis-  Pelton  v.  Crawford  County,  10  Wis. 

trict,  18  N,  H.  215,  holding  that  as-  63,  where  the  law  requires  no  seal  to 
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ordinary  county  warrant  on  the  general  f  unij,  regularly  issued, 
constitutes  ii,  prima  facie  cause  of  action  against  the  county, 
and  an  action  will  lie  directly  on  it.'  Where  such  a  warrant 
is  in  form  payable  to  bearer,  its  possession  and  presentation  by 
plaintiff  at  the  trial  is  prim,a  facie  evidence  of  plaintiJBE's  own- 
ership, even  though  such  ownership  js  denied  in  defendant's 
answer.''  It  has  been  held  that  a  warrant  issued  by  city  au- 
thorities for  the  amount  necessary  to  redeem  the  lands  from 
tax  sale  of  certain  tax-payers  upon  their  payment  of  a  fixed 
amount  on  account  of  back  taxes  due  the  city  was  valid,  as 
the  council  could  make  such  a  compromise,  and  that  the  holder 
of  the  certificate  of  the  tax  sale  from  which  the  land  was  re- 
deemed was  entitled  to  recover  the  amount  from  the  auditor 
who  had  the  warrant  in  his  possession  turned  over  to  him  by 
his  predecessor,'  and  his  right  of  action  was  not  barred  by 


county  warrants.  TJocler  a  similar 
law  to  tlie  one  in  Dakota,  warrants 
liave  been  held  not  valid  unless  the 
county  seal  was  duly  affixed,  in 
Springer  v.  Olay  County,  35  Iowa, 
241 ;  Smeltzer  v.  "White,  92  U.  S.  390. 
See,  also,  on  the  same  point,  City  of 
Kenosha  v.  Lamson,  9  Wall.  477 ;  City 
of  Lexington  v.  Butler,  14  Wall.  283. 
1  Heffleman  v.  Pennington  County 
(So.  Dak.,  1892),  52  N.  W.  Rep.  851. 
The  court  said :  —  "  The  statute  is  very 
explicit  as  to  how  a  claim  against  a 
county  shall  bo  passed  upon  by  its 
board  of  county  commissioners.  The 
duty  of  the  board  is  to  judicially  in- 
vestigate the  validity  and  justice  of 
the  claim,  and  to  allow  or  disallow 
the  same  in  whole  or  in  part,  as  to 
guoh  board  shall  appear  just  or  law- 
ful. While  the  immediate  purpose 
of  the  warrant  is  to  enable  the  claim- 
ant to  whom  it  is  delivered  to  draw 
from  the  county  treasurer  the  amount 
of  money  therein  named,  yet  it  rests 
upon,  and  its  issue  and  payment 
could  only  be  justified  upon,  the 
theory  that  after  a  full  investigation 
the-eounty  had  found  itself  to  be  so 
indebted ;  so  that  the  warrant  is  a 


formal  and  deliberate  acknowledg- 
ment by  the  county  of  such  indebt- 
edness." In  Board  of  Comm'rs  v. 
Day,  19  Ind.  450,  a  county  warrant 
regularly  issued  was  said  to  be  "  in 
legal  effect  the  promissory  note^  of 
the  county."  See,  also.  Mortgage  Co. 
V.  City  of  Mitchell  (So.  Dak.),  48  N. 
W.  Rep.  131;  Savage  v.  Crawford 
County,  10  Wis.  49;  Comm'rs  v.  Kel- 
ler, 6  Kan.  510 ;  Clark  v.  Polk  County, 
19  Iowa,  348,  holding  that  while 
county  warrants  were  not  negotia- 
ble under  the  law  merchant,  still  they 
might  be  sued  on  and  an  action  main- 
tained thereon  either  by  the  original 
payee  or  his  assignee.  Brown  v. 
Town  of  Jacobs,  77  Wis.  27 ;  S.  c,  45 
N.  W.  Rep.  679 ;  Terry  v.  Milwaukee, 
15  Wis.  490;  International  Bank  v. 
Franklin  County,  65  Mo.  205 ;  City  of 
Scranton  v,  Hyde  Park  Gas  Co.,  103 
Pa.  St.  382 ;  Grayson  v.  Latham,  84 
Ala.  546 ;  S.  C,  4  So.  Rep.  300 ;  Peo- 
ple V.  Clark  County,  50  111.  213. 

-  Heffleman  v.  Pennington  County 
(So.  Dak.,  1892),  52  N.  W,  Rep.  851. 

3  Hintrager  v.  Richter  (Iowa, '. 
53  N.  W.  Rep.  188. 
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failure  to  commence  an  action  against  some  of  the  defendant's 
predecessors  in  office.* 

§  876.  Mandamus  to  compel  payment  of  warrant — -  An 

order  of  a  board  of  county  commissioners  requiring  that 
county  warrants  previously  issued  shall  be  presented  for  re- 
examination by  the  board,  and  providing  that  all  such  scrip 
not  presented  by  a  stated  day  shaj.1  be  of  no  effect  or  "  repu- 
diated," is,  though  published  according  to  the  terms  of  the 
order,  no  defense  to  mandamus  to  compel  the  payment  of 
warrants  not  presented.^  The  authorities  in  the  notis  hold  that 
where  the  claim  of  the  relator  is  one  of  a  character  whose  pay- 
ment the  law  imposes  on  the  county  or  municipality,  and  it  has 
been  audited  and  ordered  to  be  paid  by  officers  having  the  au- 
thority to  audit  it  and  order  its  payment,  a  county  treasurer 
or  other  paying  officer  should  not  refuse  to  pay  if  he  has  the 
money  with  which  to  pay  it  nnless  the  claim  is  for  some  reason 
fraudulent.  The  duty  to  pay  where  the  paying  officer  has  the 
funds  with  which  to  pay,  and  the  officers  auditing  and  or- 
dering payment  have  acted  within  the  scope  of  their  powers, 
and  there  is  no  fraud  attached  to  the  claim,  is  merely  minis- 
terial, and  mandamus  will  lie  to  compel  its  payment.  The 
right  to  this  remedy  has  been  doubted  but  not  decided.'  But 
such  right  is  affirmed  in  the  later  New  York  cases.    As  to  the 

iHintrager  v.  Eichter,  cited  in  the  211 ;  Cheeney  v.  Tbwn  of  Brookfleid, 

precediBg  note,  his  right  of  action  60  Mo.  53;   City  of  Connersville  v. 

not  accruing  against  defendant  until  Hydraulic  Company,  86  Ind.  184.  As 

the  latter  received  the  warrant    See,  to  mandamus  in  such  cases.  State  v. 

also,  Hintrager  v.  Eichter,  76  Iowa,  Mayor  &c.  of  Jacksonville,  23  Fla. 

406 ;  s.  c,  41  N.  W.  Eep.  55.  21 ;    Commonwealth   v.  Johnson,  3 

2  Ray  V.  Wilson  (FiaL),  10  So.  Eep.  Binney,  275 ;  Baker  v.  Johnson,  41 

613.    The  court  said :  — "  County  and  Me.  15 ;  Potts  v.  State,  75  Iiidi  336 ; 

city  orders  issued  by  the  proper  offl-  State  v.  Gandy,  13  Neb.  382 ;  s.  C,  11 

cers  are  prima  facie   binding  and  N.  W.  Eep.  296 :  Johnson  v.  Campbell, 

legal.    Such  officers  are  presumed  to  39  Tex.  83 ;  Hendricks  v.  Johnson,  45 

haye  done  their  duty,  and  the  orders  Miss.  644;  Clayton  r.  Williams,  49 

constitute  a,  prima  faeie  cause  of  ac-  Miss.  311 ;  State  v.  Treasurer,  43  Ma 

tion,    the    impeachment    of   which  238;  People  v.  Edmonds,    15  Barb. 

must    come   from   the   defendant"  539;  s.  c,  19  Barb.  648;  People  v. 

See,   also,  Dillon    on    Munic.  Corp.,  Haws,  86  Barb.  59 ;  People  v.  Wen- 

§  503 ;  Comm'rs  v.  Day,  18  Ind.  450 ;  dell,  71  N,  Y.  171 ;  People  v.  Mott,  64 

Comm'rs  v.  Keller,  6  Kan.  510 ;  Clark  N.  Y.  600. 

V.  City  of  Des  Moines,  19  Iowa,  199,  a  People  v.  Lawrence,  0  Hill,  344. 
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return  made  to  the  mandamus  in  the  Florida  case,  the  court 
held  it  defective  in  that  it  did  not  state  with  such  precision 
and  certainty  that  the  court  might  be  fully  advised  of  all  the 
particulars  necessary  to  enable  it  to  pass  upon  the  sufficiency 
of  the  return.^  On  mandamus  to  a  county  treasurer  to  pay 
plaintiff  \^arrants  held  by  him,  where  it  appears  on  the  return 
of  the  alternative  writ  that  defendant  had  funds  sufl3cient  to 
pay  such  warrants  when  presented  to  him,  applicable  to  their 
payment,  and  that  the  warrants  were  legal  claims  against  the 
county,  a  peremptory  writ  should  issue  for  payment  forth^ 
with.^  A  Colorado  statute  provides  that  county  warrants  or 
orders  not  taken  up  at  the  date  of  presentation  shall  be  paid 
according  to  the  order  of  time  in  which  they  may  be  pre- 
sented to  the  cOunty  treasurer.  It  has  been  held  that  a  county 
treasurer  could  not  divert  money,  raised-  for  the  purpose  of 
funding  these  warrants,  to  pay  warrants  subsequently  issued 
by  the  county  commissioners  to  meet  current  expenses,  un- 
der the  statute  which  provides  that  the  board  may  draw  war- 
rants for  such  purposes  to  the  extent  of  eighty  per  cent,  of 
the  incoming  revenue  for  the  current  year.'  The  holder  of 
city  warrants,  however,  is  not  bound  to  proceed  by  manda- 
TTius  against  the  city  treasurer,  but  may  sue  the  city  directly 
on  tiie  warrants.*  Where,  in  proceedings  for  m,andamus  to 
compel  a  county  treasurer  to  pay  a  plaintiff  warrants  held  by 
him,  duly  drawn  upon  the  treasurer,  it  is  ascertained  in  an 
issue  made  upon  the  return  of  an  alternative  writ  that  the  re- 
spondent had  funds  sufficient  to  pay  such  warrants  at  the 
time  they  were  presented  to  him  applicable  to  the  payment 
thereof,  and  that  the  warrants  presented  were  legal  claims 
against  the  county,  the  judgment  should  direct  the  issuance 
of  a  peremptory  writ  commanding  the  respondent  to  pay 
the  warrants  forthwith,  and  the  plaintiff  is  entitled  to  his 
costs.' 

'State  V.  Mayor  &c.  of  Jackson-  'People  v.  Austin,  11  Colo.  134; 
ville,  23  Fla.  21,  citing  Comm'is  v.  s.  0.,  17  Pac.  Rep.  485. 
Johnson,  21  Fla.  578 :  High's  Extra.  <  Travelers'  Ins.  Co.  v.  City  of  Den- 
Leg.  Rem.,  §§470,  472,  474  ver,  11  Colo.  434;  s.  c,  18  Pac.  Rep. 

2Bush  V.  Geisey,  16  Oregon,  355;  556. 

S.  a,  19  Pac.  Rep.  138»  »Bush  v.  Geisey,  16  Oregon,  355; 

B.  a,  19  Pac.  Rep.  12a 
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§  877.  Defenses  to  actions  on  warrants. —  A  county  com- 
missioners' court  passed  an  order  that  all  warrants  not  regis- 
tered under  a  certain  act  of  the  legislature  should  not  be  paid.' 
It  was  held,  in  an  action  brought  more  than  four  years  after 
such  order  on  a  warrant  issued  before  the  order,  that,  in  the 
absence  of  any  knowledge  on  the  part  of  the  plaintiff  from 
any  source  of  the  order,  the  statute  of  limitations  was  not  set 
in  operation  against  him.'  The*code  of  TTorth  Carolina  pro- 
vides that  "  all  claims  against  the  several  counties,  cities  and 
towns  of  this  State,  whether  by  bond  or  otherwise,  shall  be  pre- 
sented to  the  chairman  of  the  board  of  county  commissioners, 
or  to  the  chief  officers  of  said  cities  and  towns,  as  the  case  may 
be,  within  two  years  after  the  maturity  of  such  claims,  or  the 
holders  of  such  claims  shall  be  forever  barred  from  a  recovery 
thereof."  The  plaintiff  purchased  a  county  order  issued  on  Jan- 
nary  2, 1877.  On  October  14, 1879,  he  presented  it  for  payment 
to  the  sheriff  and  treasurer  of  the  county,  and  prior  to  said  date 
he  presented  it  to  the  sheriff  who  weiit  out  of  office  in  1877. 
Plaintiff  commenced  suit  on  the  order  in  1883.  It  was  held 
that  the  action  was  barred  by  the  statute.^  A  suit  was  brought 
on  a  warrant  issued  in  pursuance  of  an  order  of  the  county 
commissioners  reciting  that  it  was  in  payment  of  a  balance  due 
certain  contractors  for  building  a  court-house.  The  warrant 
was  indorsed  in  blank  by  one  of  the  contractors,  but  he  testi- 
fied that  he  had  no  recollection  whatever  of  the  warrant,  and 
that  his  firm  had  been  paid  for  the  court-house  from  other 
sources,  by  the  conveyance  of  land  from  a  judgment  debtor 
of  the  county.  There  was  other  evidence  strongly  suggestive 
of  fraud  in  the  issuance  of  the  warrant.  The  plaintiff's  theory 
was  that  there  was  a  balance  coming  to  the  judgment  debtor 
of  the  county  on  the  conveyance  of  bis  land  to  the  contractor, 
and  that  the  warrant  was  issued  in  settlement  of  that  balance. 
It  was  held  that  an  instruction  to  the  jury  to  the  effect  that, 
if  the  contractors  had  been  paid  for  the  court-house  outside  of 
the  warrant,  they  should  find  for  the  defendant,,  leaving  out 
of  view  the  theory  of  plaintiff,  was  erroneous.'    A  plaintiff 

1  Leach  v.  County  of  Wilson,  68    ville  Co.,  98  N.  C.  148 ;  S.  C,  3  S.  E. 
Tex.  353 ;  s.  G,  4  S.  W.  Rep.  6lS.  Rep.  739. 

SRoysteru.  Commissioners  of  Gran-       3  Leach  v.  County  of  Wilson,  68 

.  Tex.  353;  s.  C,  4  S.  W.  Rep.  613. 
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having  proved  his  warrant,  that  it  had  been  registered,  that 
the  proper  time  had  come  for  payment  according  to  its  place 
on  the  register,  and  that  payment  had  been  demanded  and 
refused,  or  that  a  demand  was  unnecessary,  the  burden  was 
held  to  be  on  defendants  to  overturn  the  presumption  of  lia- 
bility.' The  fact  that  a  warrant  was  issued  in  recognition  of 
a  debt  contracted  in  the  purchase  of  provisions  during  the 
Avar  for  the  maintenance  of  the  families  of  soldiers  Avho  were 
serving,  or  were  disabled,  or  had  lost  their  lives  in  the  Con- 
federate army,  has  been  held  to  be  a  valid  defense  to  an  action 
on  the  warrant,^  Also,  that  to  vacate  a  warrant  issued  for 
the  purchase  of  corn,  evidence  was  not  admissible  to  show 
that  no  prior  order  had  been  granted  authorizing  the  pur- 
chase, as  the  lack  of  such  order  constituted  no  defense  if  the 
county  commissioners  had  allowed  the  claims  and  authorized 
the  issue  of  the  warrant.'  It  was  also  held  that  hearsay  tes- 
timony as -to  the  purchase  of  the  corn,  the  use  of  it,  etc.,  and 
as  to  matters  pertaining  to  the  validity  of  the  warrant,  was 
inadmissible.*  Also,  that  the  fact  that  a  warrant  sued  on 
was  never  authorized  by  the  commissioners  might  be  shown 
by  oral  proof  where  the  records  had  been  burned.^  A  munic- 
ipal corporation,  having  issued  warrants  which  on  their  face 
bear  interest  and  are  payable  when  certain  assessments  are 
collected,  cannot  escape  liability  for  interest  subsequently  ac- 
cruing by  showing  that  it  was  there  ready  to  pay  the  warrant.' 
Where  negotiable  certificates  of  indebtedness  issued  by  a  city 
have  been  sued  Upon  by  the  payee  and  declared  invalid  for 
want  of  power  to  issue  negotiable  instruments,  the  payee  may 
maintain  an  action  for  money  had  and  received,  provided  the 
city  had  power  to  make  the  contract  out  of  which  the  indebt- 
edness arose;  and  the  fact  that  the  payee  was  not  a  party  to 

1  Grayson  v.  Latham,  84  Ala.  546 ;    whether  or  not  the  claims  were  prop- 
S.  G,  4  So.  Eep.  200.  eriy  audited,  and  all  such  matters 

2  Grayson  v.  Latham,  84  Ala.  546.    pertaining  to  the  warrant  and  the 

3  Grayson  v.  Latham,  84  Ala.  546.    purpose  for  which  it  was  given,  were 
*  Grayson  v.  Latham,  84  Ala.  546.    admissible  in  evidence. 

» Grayson  v.  Latham,  84  Ala.  546.  6Read  v.  City  of  Buffalo,.  74  N.  Y. 

Also,  that  the  time  and  place  of  pur-  463.    There  is  no  principle  of  law 

chase  of  this  corn  and  the  persons  by  which  permits  a  municipal  corpora- 

whom  this  contract  was  made,  when  tion  to  set  up  in  bar  of  a  debt  that 

and  how  the  delivery  was  effected,  they  were  willing  and  offered,  to  pay. 
58 
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that  contract  is  immaterial  when  the  certificates  were  issued 
to  him  at  the  request  of  the  contractor,  and  the  money  was 
received  by  the  city  and  paid  over  to  the  contractor.^ 

§  878.  Notes  of  connties. —  It  has  been  held  in  New  York 
that  a  county  is  not  liable  on  notes  issued  by  its  treasurer 
without  authority,  though  they  recite  that  they  were  issued 
in  pursuance  of  a  resolution  o^the  board;  nor  as  for  money 
had  and  received,  the  proceeds  of  the  notes  being  placed  by  the 
payee  to  the  credit  of  the  treasurer  and  applied  on  his  indebt- 
edness to  the  State  treasurer  on  account  of  taxes.^  A  county 
being  largely  indebted  on  account  of  county  and  town  boun- 
ties to  volunteers,  represented  by  short  loans  for  which  annual 
taxes  were  levied,  the  treasurer  was  authorized  to  obtain  ex- 
tensions thereof  as  the  towns  might  desire,  by  resolutions  of 
the  board  each  year  until  1875.  The  treasurer  assumed  the 
authority  of  borrowing  money  on  notes  of  the  county  signed 
by  himself  officially,  and  giving  new  notes  for  old  notes  and 
bonds.  The  board  being  empowered  under  the  New  York 
statute  to  borrow  money  and  renew  its  obligations  for  boun- 
ties, which  statute  also  ratified  subsisting  obligations  of  that, 
nature,  it  was  held  that  the  treasurer's  acts  were  binding  on 
the  county.'  Acts  of  a  county  treasurer  in  procuring  exten- 
sions of  and  renewing  certain  indebtedness  in  pursuance  of 
resolutions  of  the  board  are  binding  on  the  county,  there 
being  no  mistake  as  to  the  debt  intended,  although  the  reso- 
lutions give  it  the  name  of  a  debt  which  does  not  exist.*  Ees- 
olutions  of  a  county  board  authorizing  the  treasurer  to  procure 
extensions  "  of  such  portion  of  the  town  bounty  debt  as  the 
'  several  towns  owing  the  same  may  desire  extended  "  give  no 
authority  to  create  new  debts  or  allow  doubtful  or  disputed 
claims,  but  merely  to  extend  such  debt  as  is  represented  by 
notes,  bonds  and  obligations  of  the  county .*>  "Where  a  treas- 
urer was  authorized  to  renew  and  extend  certain  subsisting 

1  Bangor  Savings  Bank  v.  City  of  'Parker  v.  County  of  Saratoga,  106 
Stillwater,  49  Fed  Eep.  721.  N.  Y.  392 ;  s.  a,  13  N.  E.  Bep.  30& 

2  First  Nat.  Bank  v.  County  of  Sar-  *  Parker  v.  County  of  Saratoga,  106 
atoga,  106  N.  Y.  488;  8.  C,  13  N.  E.  N.  Y.  392. 

Rep.  439.  8  Parker  v.  County  of  Saratoga,  106 

X  Y.  393. 
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indebtedness  as  the  towns  owing  the  same  might  desire,  and 
to  give  new  obligations  not  exceeding  the  amount  of  the  debt 
actually  extended,  it  was  not  a  sufficient  defense  to  an  action 
on  such  new  obligations  to  show  that  the  treasurer  had  fraud- 
ulently given  notes  largely  in  excess  of  the  amount  requested 
without  proof  that  the  notes  in  suit  represented  part  of  such 
excess.^ 

§  879.  Notes  of  towns. —  Where  the  notes  of  a  Connecticut 
town  have  been  issued  by  its  treasurer  without  legal  author- 
ity, such  an  act  of  a  treasurer  cannot  be  ratified  at  a  subse- 
quent town  meeting,  unless  the  subject  of  ratifying  it  is 
specified  in  the  notice  of  the  meeting ;  nor  can  any  acts  of 
the  town  operate  as  a  ratification,  unless  done  with  intent  to 
ratify  and  with  knowledge  of  all  the  material  facts ;  nor  as  an 
estoppel,  unless  the  plaintiff  is  show  to  have  relied  upon  thera.^ 
A  town  treasurer  has  no  authority  to  take  up  notes  for  money 


1  Parker  v.  County  of  Saratoga,  106 
N.  Y.  393. 

2  Town  of  Bloomfield  v.  Charter 
Oak  Bank,  131  U.  S.  131 ;  s.  C,  7  S. 
Ct  Rep.  865.  The  object  of  this  no- 
tice is  that  all  the  inhabitants  (whose 
property  will  be  subject  to  be  taken 
to  satisfy  the  obligations  of  the  town) 
may  know  in  advance  wliat  business 
is  to  be  transacted  at  the  meeting.  If 
the  subject  of  the  vote  is  not  specified 
in  the  notice  or  warning,  the  vote 
has  no  legal  effect  and  binds  neither 
the  town  nor  the  inhabitants.  No 
one  can  rely  upon  a  vote  as  giving 
him  any  rights  against  the  town 
without  proving  a  sufficient  notice 
or  warniiig  of  the  meeting  at  which 
the  vote  was  passed.  The  importance 
of  this  is  from  the  fact  that  towns 
in  Connecticut  as  in  the  other  New 
England  States  differ  from  trading 
companies,  and  even  from  municipal 
corporations  elsewhere.  They  are 
territorial  corporations  into  which 
the.  State  is  divided  by  the  legislature 
from  time  to  time  at  its  discretion 
for  political  purposes  and  the  con- 


venient administration  of  govern- 
ment. They  have  those  powers  only 
which  have  been  expressly  conferred 
upon  them  by  statute,  or  which  are 
necessary  for  conducting  municipal 
affairs;  and  all  the  inhabitants  of 
the  town  are  members  of  the  quasi- 
corporation.  1  Swift's  System,  116, 
117;  Granty  v,  Thurston,  S3  Conn. 
416 ;  Webster  v.  Harwinton,  33  Conn. 
131.  Also  in  Connecticut  as  in  Massa- 
chusetts and  Maine,  by  common  law 
and  immemorial  usage,  the  property 
of  any  inhabitant  may  be  taken  in 
execution  upon  a  judgment  against 
the  town.  Atwater  v.  Woodbridge,  6 
Conn.  338,  338;  McLoud  v.  Selby,  10 
Conn.  390;  Beardsley  v.  Smith,  16 
Conn.  368;  5  Dane,  Abr.  158;  Chase 
V.  Merrimack  Bank,  19  Pick.  564,569; 
Gaskill  V.  Dudley,  6  Met.  546 ;  Adams 
V.  Wicasset  Bank,  1  Greenl.  (Me.)  361 ; 
Fernald  v.  Lewis,  6  Greenl.  (Me.)  364 ; 
Hopkins  v.  Elmore,  49  Vt  176.  See, 
also,  Reynolds  v.  New  Salem,  6  Met. 
340 ;  Stoughton  School  Dist  v.  Ather- 
.  ton,  11  Met  105 ;  Moor  v.  Newfield,  4 
Greenl.  (Me.)  44 ;  ch,  XI,  supra. 
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loaned  to  the  town  by  giving  a  new  note  therefor;  and  a  vote 
of  the  town  in  the  year  in  which  the  new  note  was  given,  but 
before  its  execution,  authorizing  him  "  to  hire  money  for  the  use 
of  the  town,  when  necessary,  upon  the  approval  of  the  select- 
men," would  not  confer  such  authority  in  itselL^  Where  a 
town  treasurer  of  his  own  authority  took  up  notes  for  money 
loaned  the  town  by  giving  a  new  note  therefor,  it  was- held 
that  the  transaction  was  not  within  the  exceptions  of  the 
Massachusetts  statute  providing  mat  thereafter  no  debt  should 
be  created  by  any  town,  except  (1)  for  temporary  loans  pay- 
able out  of  the  taxes  for  that  or  the  next  year ;  (2)  debts  in- 
curred upon  a  two-thirds  vote;  (3)  debts  contracted  for  pur- 
poses for  which  towns  may  lawfully  expend  money ;  and  the 
note  created  no  valid  indebtedness  against  the  town.^  It  is 
beyond  the  scope  of  the  authority  of  a  township  board,  on 
settlement  with  the  treasurer,  to  take  notes  payable  at  a  fut- 
ure day  for  an  amount  less  than  that  found  due,  and  the 
board's  acceptance  of  such  notes  will  not  stay  the  township's 
right  of  action  on  the  treasurer's  bond.' 

§  880.  Township  orders. —  Mandamus  will  not  lie  to  com- 
pel payment  of  township  orders,  repudiated  as  outlawed,  when 
respondent  board  sets  up  in  addition  to  that  ground  that  it 
has  no  knowledge  as  to  the  validity  or  consideration  of  the 
orders,  or  whether  relator  owns  them;  that  no  one  but  a 
third  person  ever  appeared  before  it,  or  claimed  them ;  and  it 
appears  that  all  the  orders  but  two  were  more  than  six  years 
old  when  payment  was  demanded  and  suit  brought,  and  one 
of  the  others  was  never  indorsed  by  the  payee.*  The  defend- 
ant in  this  case,  one  of  the  board  of  selectmen,  signed  and 
delivered  to  the  chairman  a  town  order  in  blank,  to  be  used 
for  a  legitimate  purpose.  The  chairman  issued  it  to  plaint- 
ifif,  who  loaned  and  advanced  to  him  the  money  thereon, 
relying  upon  his  sole  assurance  that  the  town  was  in  need  of 
the.  money,  and  that  the  board  was  authorized  by  the  town 

1  Abbott  V.  Town  of  North  An-  "Otsego  Lake  Tp.  «.  Kirsten,  72 
dover,  145  Mass.  484;  s.  a,  14  N.  E.  Mich.  1 ;  s.  c,  40  N.  W.  Eep.  26. 
Eep.  754.  4  Avery   v.    Township   Board,   73 

2  Abbott  V.  Town  of  North  An-  Mich.  623;  s,  a,  41  N.  W.  Eep.  SIR 
dover,  145  Mass.  484. 
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to  borrow  it.  Defendant  was  wholly  ignorant  of  saoh  dis- 
position of  the  town  order,  and  the  false  representations  made 
by  the  chairman.  It  was  held  that  defendant  was  not  liable 
in  a  suit  by  plaintiff  for  false  warranty.^  A  township  order 
is  not  negotiable,  and  the  mere  blank  assignment  thereof  does 
not  vest  in  the  holder  the  right  to  maintain  an  action  in  his 
own  name  against  the  township  for  the  amount  of  the  order.^ 
A  township  order  will  not  bear  interest,'  Where  a  town  or- 
der is  presented  by  the  payee  to  the  treasurer  of  the  town  and 
paid,  it  ceases  to  be  a  valid  contract  and  cannot  be  again  ne- 
gotiated in  payment  of  other  debts  owing  by  the  town.^ 

§  881.  The  same  subject  continued. —  A  delay  for  more 
than  six  years  to  demand  payment  of  township  and  highway 
orders,  or  to  apply  for  mandamus  to  compel  such  payment,  if 
unexplained,  will  bar  such  relief.'  Where  orders  on  a  town 
treasurer  are  signed  by  the  chairman  of  the  town  board  and 
countersigned  by  the  town  clerk,  and  purport  on  their  face  to 
have  been  issued  for  demands  against  the  town,  it  will  be  pre- 
sumed that  the  claims  for  which  they  were  drawn  have  been 
properly  audited  and  allowed,  and  that  the  clerk  was  author- 
ized to  issue  the  orders,  and  a  complaint  in  an  action  thereon 
need  not  contain  these  averments.'  It  has  been  held  that  an 
indorsement  on  a  county  order  dated  more  than  thirty  days 
before  the  bringing  of  a  suit  and  purporting  to  be  signed  by 
the  county  treasurer,  which  recites  that  it  was  presented  for 
payment  and  refused  for  want  of  funds,  has  been  held  suffi- 
cient evidence  of  such  presentation  to  warrant  the  bringing  of 
a  suit  thereon.'  There  being  no  provision  of  law  authorizing 
town  officers  to  establish  a  separate  road  fund,  town  orders, 

1  Fuller  V.  Mower,  81  Me.  380 ;  S.  C,  «  Avery  v.  Tp.  Board  of  Krakon,  73 

17  Atl.  Eep.  313.  Mich.  623. 

-  Township  of  Snyder  v.  Bovaird,  '  Brown  v.  Town  of  Jacobs,  77  Wis. 

132  Pa.  St  443;  s.  C,  15  Atl.  Rep.  910,  37;  S.  C,  45  N.  W.  Kep.  679. 

where  it  was  held  that  where  a  town-  '  Alexander  v.  Oneida .  County,^  76 

ship  order  has  been  assigned,  the  su-  Wis.  56 ;  s.  C,  45  N.  W.  Rep.  31.    The 

pervisors  have  no  authority  to  take  it  Wisconsin  statute  provides  that  no 

up  and  issue  a  new  one  to  the  assignee,  action  shall  be  brought  upon  a  county 

'  Township  of  Snyder  v.  Bovaird,  order  until  thirty  days  after  a  de- 

133  Pa.  St.  442 ;  s.  c,  15  Atl.  Eep.  910.  mand  for  payment 
*  Mitchell  V.  Inhabitants  of  Albion, 

81  Me.  482;  a  C,  17  Atl.  Rep.  546, 
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though  in  terms  drawn  on  the  road  fund,  will  be  deemed 
payable  out  of  the  general  fund ;  and  in  an  action  on  the  or. 
ders  a  complaint  is  not  demurrable  for  failure  to  allege  that 
there  is  any  money  in  the  road  fund  from  which  they  can  be 
paid.^  Eeceiving  a  township  order  as  the  allowance  of  a  part 
of  an  account  for  services  rendered  for  the  reasonable  value 
of  which  the  township  is  liable  will  not  preclude  the  creditor 
from  suing  for  the  balance  of  his  services,  if  he  does  not' ac- 
cept the  order  in  full  payment.^  Where  a  town  order  is  pre- 
sented by  the  payee  to  the  treasurer  of  the  town  and  paid,  it 
ceases  to  be  a  valid  contract  and  cannot  be  again  negotiated 
in  payment  of  other  debts  owing  by  the  town.'  It  has  been 
held  that  immediately  upon  the  passage  of  an  act  creating  a 
new  county  there  came  into  existence  the  usual  county  officers 
in  such  county,  and  that  the  -  filling  of  such  oflBces  by  the  ap. 
pointment  of  the  county  commissioners  by  the  governor,  and 
the  other  county  officers  by  such  commissioners  under  the  au- 
thority given  in  the  act,  was  the  filling  of  dejure  offices,  and 
made  all  the  officers  who  qualified  and  acted  under  such  ap. 
pointment  at  least  de  facto  officers,  and  therefore  warrants 
issued  by  the  board  of  county  commissioners  so  appointed 
•weve  prima  facie  valid  and  binding  upon  the  county.*  A 
fund  set  apart  under  the  Alabama  code  making  the  claims  of 
jurors  and  for  other  certain  expenses  preferred  claims  against 
the  county,  and  requiring  the  county  treasurer  to  set  apart  a 
sufficient  fund  for  .their  payment,  can  be  used  for  the  payment 
of  the  current  claims  of  those  classes  only,  and  jurors'  certifi- 
cates for  services  previously  rendered  are  not  entitled  to  pay- 
ment out  of  it.* 

§  882.  School  board  orders.—  A  declaration  in  a  suit  against 
the  directors  of  a  new  school  district  on  orders  issued  by  the 
directors  of  a  school  district  which  has  since  been  attached  to 

1  Marvin  v.  Town  of  Jacobs,  77  Wis.  3  Mitchell  v.  Inhabitants  of  Albion, 
31 ;  S.  C,  45  N.  W.  Rep.  679.  81  Me.  483 ;  s.  c,  17  Atl.  Rep.  546. 

2  Wilkinson  v.  Tp.  of  Lone  Rapids  <  Merchants'  Nat  Bk.  v.  McKinney 
(1889),  74  Mich.  6.4.    The  decision  of  (So.  Dak.),  48  N.  W.  Rep.  841. 

a  township  board,  unlike  that  of  the       5  Allen  v.  Watts,  88  Ala.  497;  s.  0., 
board  of  supervisors,  is  not  final  and    7  So.  Rep.  190. 
conclusive   upon    the   claimant   or 
upon  the  courts. 
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it  with  no  allegation  of  an  apportionment,  under  the  Illinois 
statute,  of  the  funds,  property  and  liabilities  of  the  former 
district,  has  been  held  fatally  defective.'  Where  a  town  has 
adopted  the  township  system  of  school  government  and  con- 
stitutes but  one  school  district,  it  is  not  necessary,  in  an  ac- 
tion against  the  district  on  orders  for  school  purposes  drawn 
by  it  on  the  town  treasurer  and  made  payable  "  out  of  any 
money  in  the  school  fund  not  otherwise  appropriated,"  to 
allege  in  the  complaint  that  there  are  moneys  in  the  town 
treasurer's  hands,  as  the  statute  requires  each  school  district 
to  annually  provide  by  taxation  for  an  amount  suflScient  to 
support  its  schools  during  the  ensuing  year.^  A  warrant  is- 
sued to  a  teacher  who  does  not  hold  a  legal  certificate  of 
qualification  is  void  under  the  Dakota  statute ;  and  the  fact 
that  the  school  township  received  the  benefit  of  the  teacher's 
services  does  not  subject  the  township  to  liability  under  the . 
warrant  or  on  a  quantum  meruit?  Such  warrants  not  being 
negotiable  so  as  to  cut  off  defenses,  an  assignee  cannot  re- 
cover thereon  as  being  a  lonafide  purchaser.*  An  order  for 
the  payment  of  school  funds  drawn  with  the  concurrence  of 
two  only  of  three  trustees  of  a  district,  one  of  whom  was  in- 
terested in  it,  has  been  held  to  be  void.' 

§  883.  School  warrants.  —  School  warrants  issued  by  a 
school  board  under  the  provisions  of  the  Dakota  statute  in 
payment  of  necessary  appendages-  for  a  school-house  during 

1  Moll  V.  School  Directors,  23  111.  Eep.  1003.  The  statute  referred  to 
App.  508.  provides  that  no  teacher  shall  be  em- 

2  Brown  v.  Town  Board  of  School  ployed  to  teach  who  does  not  hold 
Directors,  77  Wis.  27 ;  S.  C,  45  N.  W.  a  lawful  certificate  of  qualification. 
Eep.  678.  The  order  being  made  Every  warrant  issued  to  a  teacher 
payable  "out  of  any" moneys  in  the  who  holds  no  such  certificate  is  with- 
school  fund  nofotherwise  appropri-  out  consideration  and  void. 

ated "  is  an  order  on   the   general  *  Goose  River  Bank  v.  Willow  Lake 

school  fund  in  the  toVn  treasurer's  School  Tp.  (No.  Dak.),  44  N.  W.  Rep. 

hands,  and  not  an  order  on  a  special  1002. 

fund ;  and  hence  the  rule  that  it  *  Shakespear  v.  Smith,  77  Cal.  638  • 
must  be  averred  that  there  are  S.  C,  SO  Pac.  Rep.  S94.  And  such  an 
moneys  in  the  special  fund  su£Scient  order  not  being  a  negotiable  invest- 
to  meet  orders  thereon  does  not  ment  in  the  sense  of  the  law  mer- 
apply.  chant,  a  third  person  can  acquire  no 
'Goose  River  Bank  v.  Willow,  greater  rights  under  it  than  the  orlg- 
Lake  School  Tp.  (No.  Dak.),  44  N.  W.  inal  holder  had. 
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the  time  a  school  is  taught  axeprhna  facie  valid  claims  against 
a  school  district;  and,  in  the  absence  of  evidence  to  the  con- 
trary, it  will  be,  presumed  that  they  were  lawfully  issued,  and 
duly  presented  and  allowed  at  a  regular  meeting  of  the  dis- 
trict, if  such  presentation  and  allowance  was  necessary.^  A 
warrant  issued  by  a  school  district,  though  in  the  hands  of  a 
lonafide  purchaser,  creates  no  greater  liability  than  the  de- 
mand it  represents,  and  it  is  subject  to  the  same  defenses.** 
Though  the  Mississippi  statute  "  to  provide  for  the  payment  of 
the  outstanding  public  school  certificates  "  declared  that  such 
teachers'  certificates  as  were  not  presented  pursuant  to  its 
provisions  should  be  barred  of  all  benefit  under  that  act,  this, 
it  was  held,  did  not  relieve  the  county  from  the  obligation 
to  pay  valid  certifica,tes  which  were  not  presented  under  the 
act  because  they  had  been  mislaid.'  Orders  on  the  treas- 
urer of  a  school  district  directing  him  to  pay  certain  judg- 
ments issued  under  the  provision  of  the  code  of  Iowa,  that 
"  when  a  judgment  has  been  obtained  against  a  school  district 
the  board  of  directors  shall  pay  off  and  satisfy  the  same  from 
the  proper  fund  by  an  order  on  the  treasurer,"  are  not  evi- 
dences of  debt  independent  of  the  judgments  on  which  they 
are  based,  and  payment  cannot  be  enforced  without  reference 
to  the  ownership  of  the  judgments.* 

1  Edinburg  Am.  Land  &  Mtge  Co.  Dist.  (1891),  46  Fed.  Eep.  460,  sustain- 
V,  City  of  Mitchell  (So.  Dak),  48  N.  ing  a  demurrer  to  a  petition  on  these 
W.  Eep.  131.  orders  by  an  assignee,  in  which  it 

2  Capital  Bank  v.  School  Dist  (No.  was  not  averred  that  the  judgments 
Dak.),  48  N.  W.  Eep.  363.  had  been  paid  or  canceled  on  the 

3  Douglas  V.  Downing  (Miss.),  9  So.  ground  that  it  failed  to  state  a  cause 
Eep.  397.  of  action. 

*Eichards  v.  Independent  School 
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Over-issue  in  violation  of  the 
constitution — No  estoppel 
by  recitals. 

The  same  subject  continued  — 
The  rule  qualified. 


§  934.  Bona  fide  holders.' 

935.  The  same  subject  continued. 

936.  Defenses    available     againsi 

bona  fide  holders. 

937.  The  same  subject  continued. 


§  884.  Implied  power  to  issne  bonds. — "We  have  seen  that 
the  implied  power  of  municipal  corporations  to  borrow  money 
to  carry  on  their  ordinary  operat^ns  is  a  point  upon  which 
the  American  cases  are  not  harmonious.*  There  is  also  an  ir- 
reconcilable conflict  among  the  authorities  as  to  the  power  to 
issue  bonds  or  other,  commercial  paper  having  the  privileges 
and  exemptions  accorded  to  that  class  of  commercial  secu- 
rities.^ It  is  admitted  that  the  power  to  borrow  money, 
whether  express  or  implied,  or  to  incur  indebtedness,  carries 
with  it  the  power  to  issue  the  usual  evidences  of  indebtedness 
by  the  corporation  to  the  lender  or  other  creditor,  and  that 
such  evidences  may  be  in  the  form  of  notes,  warrants,  and 
perhaps  most  generally  in  that  of  a  bond.'  But  there  is  a 
marked  legal  distinction  between  the  power  to  give  a  note  to 
a  lender  for  the  amount  of  money  borrowed,  or  to  a  creditor 
for  the  amount  due,  and  the  power  to  issue  for  sale  in  open 
market  a  bond,  as  a  commercial  security,  with  immunity  in 
the  hands  of  a  hona  fide  holder  for  value  from  equitable  de- 
fenses.* 


1  §  778,  supra. 

lilt  is  settled  in  England  that  no 
corporation,  whether  municipal  or 
private,  has  the  incidental  right  to 
make  commercial  paper.  Kegina  v. 
Litchfield,  4  Q.  B.  891,  906 ;  Bateman 
V.  Mid.  Wales  E.  Co.,  L.  R.  1  C.  P.  499 ; 
Broughton  v.  Manchester  Water- 
Works,  3  Barn.  &  Aid.  1 ;  Bramah  v. 
Roberts,  3  Bing.  N.  C.'963 ;  Peruvian 
&c.  R  Co.  V.  Thames  &o.  Ins.  Co.,  L. 
R  3  Ch.  617. 

3  Merrill  v.  Monticello,  138  IT.  S.  673, 
68'7;  Mayor  &c.  v.  Ray,  19  Wall.  468; 
Sheffield  v.  Andress,  56  Ind.  157; 
Board  v.  Day,  19  Ind.  450 ;  Miller  v. 
Board,  66  Ind.  163 ;  Hardy  v.  Merri- 
wether,  14  Ind.  203 ;  Mills  v.  Gleason, 
11  Wis.  470 ;  State  v,  Madison,  7  Wis. 


688 ;  Clark  v.  Chillicothe,  7  Ohio,  354 ; 
Commonwealth  v.  Pittsburgh,  34  Pa. 
St.  496;  Moss  v.  Harpeth  Academy, 
7  Heisk.  (Tenn.)  383. 

*  Merrill  v.  Monticello,  138  IT.  S.  673, 
678.  The  fundamental  difference  is 
illustrated  by  Justice  Bradley  in  de- 
livering the  opinion  of  the  Supreme 
Court  of  the  United  States  in  Police 
Jury  V.  Britton,  15  Wall.  566,  571,  as 
follows : — "  That  a  municipal  corpo- 
ration which  is  expressly  authorized 
to  make  expenditures  for  certain 
purposes  may,  unless  prohibited  by 
law,  make  contracts  for  the  accom- 
plishment of  the  authorized  purposes, 
and  thereby  incur  indebtedness  and 
issue  proper  vouchers  therefor,  is  not 
disputed.  This  is  a  necessary  incident 
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§  885.  The  doctrine  of  the  Supreme  Court  of  the  United 
States. —  Accordingly  it  has  been  held  by  the  Supreme  Court 
of  the  United  States  and  has  becomo  the  settled  doctrine  of 
that  court,  in  opposition,  however  to  a  considerable  number 
of  cases  in  the  State  courts,'  that  there  is  no  power  to  make 
and  utter  commercial  paper  of  any  kind,  unless  such  power 
is  expressly  conferred  by  law,  or  is  clearly  implied  from  some 
other  power  expressly  given  which  cannot  be  fairly  exercised 
without  it ;  -  and  Judge  Dillon  pronounces  the  contention  un- 
sound and  dangerous  "  that  a  public  or  municipal  Corporation 
possesses  the  implied  power  to  borrow  money  for  its  ordinary 
purposes,  and  as  incidental  thereto  the  power  to  issue  com- 
mercial securities,  that  is,  paper,  which  cuts  off  defenses  when 
it  is  in  the  hands  of  a  honafide  holder  for  value  acquired  be- 
fore it  is  due."  * 


to  the  express  power  granted.  But 
such  contracts,  as  long  as  they  remain 
executory,  are  always  liable  to  any 
equitable  considerations  that  may 
arise  or  exist  between  the  parties,  and 
to  any  modification,  abatement  or 
rescission  in  whole  or  in  part  that 
may  be  just  and  pi-oper  in  conse- 
quence of  irregularities,  or  disregard, 
or  betrayal  of  the  public  interests. 
Such  contracts  are  very  different 
from  those  which  are  in  controversy 
in  this  case  [bonds  issued  for  the  pur- 
pose of  funding  a  previous  indebted- 
ness]. The  bonds  and  coupons  on 
which  a  recoveiy  is  now  sought  are 
commercial  instruments  pay&,ble  at  a 
future  day  and  transferable  from 
hand  to  hand.  .  .  .  The  power 
to  issue  such  paper  has  been  the 
means  in  several  cases  which  have 
recently  been  brought  to  our  no- 
tice, of  imposing  upon  counties 
and  other  local  jurisdictions  burdens 
of  a  most  fraudulent  and  iniquitous 
character,  and  of  which  they  would 
have  been  summarily  relieved  had 
not  the  obligations  been  such  as  to 
protect  them  from  question  in  the 
hands  of  bona  j^fje  holders.     .     .     . 


It  seems  to  us  to  be  a  power  quite 
distinct  from  that  of  incurring  in- 
debtedness for  improvements  act- 
ually authorized  and  undertaken, 
the  justice  and  validity  of  which 
may  always  be  inquired  into.  It  is 
a  power  which  ought  not  to  be  im- 
plied from  the  mere  authority  to 
make  such  improvements." 

1  Williamsport  v.  Commonwealth, 
84  Pa.  St.  487 ;  Bank  v.  Chillicothe,  7 
Ohio,  354;  Mills  v.  Gleason,  11  Wis. 
470;  State  v.  Madison,  7  Wis.  688; 
Clark  V.  Janesville,  10  Wis.  136 ;  Clark 
V.  School  Dist.,  3  R  I.  199 ;  State  v. 
Babcock,  23  Neb.  614;  State  v.  Bab- 
cock,  35  Neb.  278. 

2 Claiborne  County  u  Brooks,  111 
U.  S.  400,  406 ;  Hill  v.  Memphis,  134 
U.  S.  198.  See,  also,  Kelly  v.  Milan, 
127  U.  S.  139;  Young  v.  Clarendon 
Township,  133  U.  S.  340,  847;  Bangor 
Sav.  Bank  v.  City  of  Stillwater,  46 
Fed.  Rep.  899. 

'Dillon  on  Munic.  Corp.,  §§  507, 
507a;  Hackettstown  v.  Swaokhamer, 
37  N.  J.  Law,  191 ;  Newgass  v.  City 
of  New  Orleans,  43  La.  Ann.  163 ; 
Beaman  v.  Lake  County,  43  Miss.  237 ; 
Parsons  v,  Monmouth,  70  Me,  363; 
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§  886.  The  same  subject  continued. —  The  charter  of  the 
city  of  Brenham,  Texas,  provided  that  "  the  city  council  shall 
have  the  power  and  authority  to  borrow-,  for  general  purposes, 
not  exceeding  $15,000  on  the  credit  of  said  city ;"  also,  that 
the  "  bonds  of  the  corporation  of  the  citjf  of  Brenham  shall 
not  be  subject  to  tax  under  this  act."  Under  the  authority 
conferred,  the  city  council  passed  an  ordinance  entitled  "An 
ordinance  to  provide  for  the  issue  and  sale  of  $15,000  in  coupon 
bonds  of  the  city  to  borrow  money  for  general  purposes." 
Bonds  negotiable  in  form,  and  to  the  full  amount  authorized 
by  the  ofdinancej  were  issued,  and  the  coupons  held  by  the 
plaintiff,  the  German-American  Bank,  were  from  the  bonds 
so  issued.  The  principal  contention  on  the  part  of  the  defend- 
ant was'  that  it  had  no  authority  to  issue  the  bonds,  and  that 
they  were  void  for  all  purposes  and  in  the  hands  of  all  per- 
sons. The  plaintiff  recovered  judgment  in  the  United  States 
circuit  couft,'  but  upon  a  writ  of  error  the  Supreme  Court 
held  that  the  bonds  were  absolutely  void.^ 

§887.  Brenham  t.  Germ  an- American  Bant  —  The  lan- 
guage of  the  court. —  The  opinion  of  the  court  in  the  case 
cited  in  the  preceding  section*  was  delivered  by  Justice 
Blatchford,  who  said :  — "  That  in  exercising  its  power  to  bor- 

Gause  v.  Clarksville  (1879),  5  Dill.  165,  County  v.  Lewis,  133  U.  S.  198,  207. 
where  Judge  Dillon  examines  the  It  was  urged  by  the  plaintiff  in  Bren- 
cases  and  discusses  the  question  in  ham  v.  German-American  Bank,  su- 
all  its  bearings,  holding,  however,  that  pra,  that  the  Supreme  Court  of  Texas 
the  authority  may  be  inferred  from  had  recognized  the  validity  of  this 
the  grant  of  special  and  extraordi-  veryissueof  bonds  in  Dwyer  v.  Hack- 
nary  powers.  worth,  57  Tex.  245 ;  but  in  that  case 

1  German- American  Bank  u.Bren-  the  court  only  decided  that  it  could 
ham,  35  Fed.  Eep.  185.  not  enjoin  the  collection  of  taxes  to 

2  Brenham  u  German-American  pay  interest  on  the  bonds  without 
Bank  (1893),  144  U.  S.  173.  The  making  the  holders  of  the  bonds  par- 
United  States  Supreme  Court  will  ties  to  the  suit  "  There  was,  there- 
adopt  the  settled  decisions  of  the  high-  fore,  no  adjudication  in  that  case  as 
est  court  of  a  State  which  have  de-  to  the  validity  of  the  bonds,"  and  the 
termined  the  extent  and  character  of  Supreme  Court  proceeded  to  deter- 
the  powers  which  its  political  and  mine  the  case  in  hand  upon  general 
municipal  organizations  shall  possess,  principles  and  the  precedents  in  its 
Claiborne  County  v.  Brooks,  111  U.  own  court 

S.  400;  Howard  v.  Francis  County,  i  Brenham  v.  German-American 
50  Fed.  Eep.  44.    See,  also,  Comanche    Bank,  144  U.  S.  178. 
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row  not  exceeding  $15,000  on  its  credit  for  general  purposes 
the  city  could  give  to  the  lender,  as  a  voucher  for  the  re- 
payment of  the  money,  evidence  of  indebtedness  in  the  shape 
of  non-negotiable  paper  is  quite  clear;  but  that  does  not  cover 
the  right  to  issue  negotiable  paper  or  bonds  unimpeachable 
in  the  hands  of  a  iona  fide  holder.'  .  .  .  The  confining 
of  the  power  in  the  present  case  to  the  borrowing  of  money 
for  general  purposes  on  the  credit  of  the  city  limits  it  to  the 
power  to  borrow  money  for  ordinary  governmental  purposes, 
such  as  are  generally  carried  out  with  revenues  derived  from 
taxation ;  and  the  presumption  is  that  the  grant  of  the  power 
was  intended  to  confer  the  right  to  borrow  money  in  antici- 
pation of  the  receipt  of  revenue  taxes,  and  not  to  plunge  the 
municipal  corporation  into  a  debt  on  vrhich  interest  must  be 
paid  at  the  rate  of  ten  per  centum  per  annum,  semi-annually 
for  at  least  ten  years.  It  is  easy  for  the  legislature  to  confer 
upon  a  municipality,  when  it  is  constitutional  to  do  so,  the 
power  to  issue  negotiable  bonds ;  and  under  the  well  settled 
rule  that  any  doubt  as  to  the  existence  of  such  power  ought 
to  be  determined  against  its  existence,  it  ought  not  to  be  held 
to  exist  in  the  present  case.^  .  .  .  We  cannot  regard  the 
provision  in  the  charter  of  the  city' that  bonds  of  the  corpora- 
tion of  the  city '  shall  not  be  subject  to  the  tax  under  this  act ' 
as  riscbgnizing  the  validity  of  the  bonds  in  question.  What- 
ever that  provision  may  mean,  it  cannot  include  bonds  un- 
lawfully issued." ' 

1 "  The    power   to  borrow    .    .    .  Brooks,  111  V.  S.  400 ;  Concord  v. 

would  not  have  been  nugatory,  un-  Eobinson,  131  U.  S.  165 ;   Kelly   v. 

accompanied  by  the  power  to  issue  Milan,    127    IT.    S.   139 ;    Norton    v. 

negotiable  bonds.    Merrill  v.  Monti-  Dyersburg,   127  U.   S.   160 ;    Young 

cello,  138  U.  S.  673,  687 ;  Williams  v.  v.  Clarendon  Township,   182    U.   S. 

Davidson,  44  Tex.  1,  33,  34;  City  of  340;  Hill  v.  Memphis,  134  TT.  S.  198; 

Cleburne    v.   Railroad  Co.,  66  Tex.  Merrill  v.  Monticello,  138  U.  S.  673, 

461 ;  Dillon  on  Munic.  Corp.  (4th  ed.),  and  declares  that  Rogers  v.  Burling- 

§  89  and  notes ;  §  91,  n.  8 ;  §  126,  n.  1 ;  ton,  supra,  and  Mitchell  v.  Burling- 

§§  507,  507a."  ton,  supra,   are   overruled   on   the 

2  The  learned  justice  then  reviews  point  in  question  by  the  later  cases 

and  analyzes  the  cases  on  the  sub-  cited. 

ject,  viz.:  Rogers  v.  Burlington,  3  '"As  there  was  no  authority  to 

Wall.  654 ;  Mitchell  v,  Burlington,  4  issue  the  bonds,  even   a  'bona  flde 

Wall.  270 ;  Police  Jury  v,  Britton,  15  holder  of  them  cannot  have  a  right 

Wall.    566 ;    Claiborne    County    v,  to  recover  upon  them  or  their  cou- 
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§  888.  Brenham  r.  German- American  Bant  — The  dis- 
senting opinion. —  Justices  Brown,  Harlan  and  Brewer  dis- 
sented from  the  conclusion  of  the  majority  of  the  court,  the 
grounds  of  dissent  being  stated  by  Justice  Brewer.  He  re- 
views the  cases  cited  in  the  majority  opinion,  and  concludes 
from  a  minute  examination  that  in  none  of  those .  decided 
since  Kogers  v.  Burlington  ^  was  there  any  question  as  to  the 
negotiable  securities  being  issuejj  under  an  express  power  to 
borrow  money ;  and  that  some  of  them  concede  that  such  a 
.power  carries  with  it  the  authority  to  give  a  negotiable  paper 
for  money  borrowed.  The  argument  ah  moonvenienti  is  also 
directed  against  the  views  of  the  majority: — "  There  are  per- 
haps few  municipal  corporations  anywhere  that  have  not, 
under  some  circumstances  and  within  prescribed  limits  as  to 
amount,  express  authority  to  borrow  money  for  legitimate 
corporate  purposes.  While  this  authority  may  be  abused,  it 
is  often  vital  to  the  public  interests  that  it  be  exercised.  But 
if  it  may  not  be  exercised  by  giving  negotiable  notes  or  bonds 
as  evidence  of  the  indebtedness  so  created, —  which  is  the 
mode  usually  adopted  in  such  cases, —  the  power  to  borrovf, 
however  urgent  the  necessity,  will  be  of  little  practical  value. 
Those  who  have  money  to  lend  will  not  lend  it  upon  mere 
vouchers  or  certificates  of  indebtedness.  The  aggregate 
amount  of  negotiable  notes  and  bonds  executed  by  municipal 
corporations  for  legitimate  purposes,  under  express  power  to 
borrow  money  simply,  and  now  outstanding  in  every  part  of 
the  country,  must  be  enormous.  A  declaration  by  this  court 
that  such  notes  and  bonds  are  void'because  of  the  absence  of 
express  legislative  authority  to  execute  negotiable  instruments 
for  the  money  borrowed  will,  we  fear,  produce  incalculable 
mischief."  * 

pons.    Marsh  v.  Fulton  County,  10  a  divided  court  that  an  express  power 

Wall.  676 ;  East  Oakland  v.  Skinner,  to  borrow  money  authorized  the  is- 

94  U.  S.  255 ;  Buchanan  v.  Litchfield,  sue  of  negotiable  instruments.    Jus- 

102  U.  S.  278 ;  Hays  v.  Holly  Springs,  tice    Brewer    points    out    that    the 

114. 17.  S.   120;   Daviess  County  u  minority  in  that  case  dissented  solely 

Bickinson,  117  TJ.  S.  657 ;  Hopper  v.  upon  the  ground  that  the  transaction 

Covington,  118  U.  S.  148,  151;  Mer-  was  not  one  of  borrowing,  money, 
rill  r.  Monticello,  138  U.  S.  673,681,       "Brenham    v.    German- American 

682."  Bank,  144U. a  173, 189,196.   "Where 

1 8  WalL  664,  where  it  was  held  by  a   municipal    corporation    has   the 
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§889.  Implied  power  to  issue  negotiable  bonds  —  The 
general  rule.- — Judge  Dillon  says  that  "  esopress  power  to  har- 
row money,  perhaps  in  all  cases,  but  especially  if  conferred  to 
effect  objects  for  which  large  or  unusual  sums  are  required, 
as,  for  example,  subscriptions  to  aid  railways  and  other  public 
improvements,  will  ordinarily  be  taken,  if  there  be  nothing  in 
the  legislation  to  negative  the  inference,  to  include  the  power 
(the  same  as  if  conferred  upon  a  corporation  organized  for 
pecuniary  profit)  to  issue  negotiable  paper  with  all  the  inci- 
dents of  negotiability."  ^ 

§  890.  The  corporation  must  have  a  legal  existence.— 

When  the  attempted  organization  of  a  municipality  is  void, 
such  a  body  may  plead  the  invalidity  of  its  organization  in 
defense  to  a  suit  brought  on  its  bonds,  since  it  has  no  power 
to  issue  them.''    But  although  the  original  organization  of  a 


power  to  bind  itself  by  written  obli- 
gation without  the  power  to  make 
the  same  negotiable  and  it  executes 
its  written  obligation  making  the 
same  negotiable  in  form,  it  would  not 
be  void.  It  would  result  only  that 
the  instrument  would  not  in  fact  be 
negotiable,  and  would  lack  the  char- 
acteristics with  which  actual  negotia- 
bility would  clothe  it"  Adams,  J., 
in  City  of  Sioux  City  v.  Weare  (1883;, 
59  Iowa,  95, 100. 

1 1  Dillon  on  Munic.  Corp.,  §  137 
(on  p.  193),  quoted  and  approved  in 
the  dissenting  opinion  by  Justice 
Brewer  in  City  of  Brenham  v.  Ger- 
man-American Bank,  144  U.  S.  173, 
196;  Williamsportt'.  Commonwealth, 
84  Pa.  St  487;  Commonwealth  v. 
Pittsburgh,  34  Pa.  St  496 ;  Common- 
wealth V.  Allegheny  County,  37  Pa. 
St  241 ;  Reinbolt  v.  Pittsburgh,  41 
Pa.  St  278 ;  Adams  v.  Rome,  59  Ga. 
765 ;  Mayor  &c.  v.  Inman,  57  Ga.  370 ; 
Galena  v.  Corwith,  48  111.  423 ;  s.  C, 
95  Am.  Dec.  557 ;  De  Voss  v.  Rich- 
mond, 18  Gratt  338 ;  S.  C,  98  Am.  Dec. 
647;  Tucker  v.  Raleigh,  75  N.  C.  367; 
Kelly  V.  Mayor,  4  Hill,  365 ;  Doty  v. 


Elsbree,  11  Kan.  209  (see,  also,  Co- 
manche County  v.  Lewis,  133  U.  S. 
198);  Mayor  &c.  v.  Lombard,  51 
Miss.  135 ;  Railroad  Co.  v.  Evansville, 
15  Ind.  395.  Contra,  City  of  Bren- 
ham V.  German-American  Bank, 
infra.  As  to  what  does  not  consti- 
tute a  harrowing  of  money,  see  Gel- 
pecke  V.  Dubuque,  1  Wall.  221 ;  Gould 
V.  Town  of  Sterling,  38  N.  Y.  458, 
and  dissenting  opinion  in  Rogers  v. 
Burlington,  8  WalL  654,  670.  In 
Comanche  County  v.  Lewis,  supra, 
bonds  given  for  borrowed  money 
were  held  valid,  under  express  au- 
thority to  borrow  money ;  it  was  de- 
cided to  be  immaterial  that  they  re- 
cited the  purpose  of  their  issue  to  be 
for  the  erection  of  county  buildings, 
as  they  also  referred  to  the  act  au- 
thorizing them  and  recited  that  they 
were  issued  in  pursuance  thereof. 

2  Ruohs  V.  Town  of  Athens  (Tenn., 
1891),  18  S.  W.  Rep.  400.  See,  also, 
the  important  case  of  Norton  v, 
Shelby  County,  118  U.  S.  435 ;  s.  c, 
6  8.  W.  Rep.  1121.  But  in  the  case 
first  citied  the  court  said : — "  Such  a 
rule  would  not,  of  course,  apply  to 
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county  was  confessedly  fraudulent,  yet  where  the  county  had 
a  de  facto  organization,  and  the  records  of  such  organization 
appeared  regular  and  valid  upon  their  face,  and  the  governor 
recognized  and  proclaimed  the  organization,  and  its  validity 
was  subsequently  recognized  by  the  legislature  of  the  State^ 
it  was  held  that  bonds  in  regular  form  issued  while  that  or- 
ganization was  in  existence  were  valid  obligations  in  the 
hands  of  lonafide  purchasers  foriralue  before  maturity.^ 

§  891.  No  right  of  action  on  void  Ibonds. —  When  a  munic- 
ipal corporation  sells  bonds  which  are  void  and  receives  the 
money,  it  may  be  compelled  to  restore  it  in  an  action  for 
money  had  and  received.  So  when  it  is  authorized  to  pur- 
chase property  for  anv  purpose,  or  to  contract  for  the  erec- 
tion of  public  buildings  or  for  any  other  public  work,  and  it 
enters  into  such  authorized  contract,  but  pays  for  the  property 
acquired  or  work  done  in  negotiable  securities,  which  it  has 
no  express  or  implied  power  to  issue,  it  may  be  compelled  to 
pay  for  that  which  it  has  received  in  a  suit  brought  for  that 
purpose.  But  suit  must  be  brought  on  the  implied  promise 
which  the  law  raises  to  pay  the  value  of  that  which  the  mu- 
nicipality has  received,  but  has  in  fact  not  paid  for,  because 
the  securities  issued  in  pretended  payment  were  void ;  and  if 
negotiable  paper  is  uttered  without  authority  of  law  a  suit 
cannot  be  maintained  thereon  for  any  purpose.' 

irregularly  organized    corporations,  ganization.     Firat,  is  there  a  legal 

or  those  which  obtained  such  validity  corporation ;    and    second,    has    it- 

by  special  grant  of  the  State,  or  com-  power  to  issue  the  bonds  proposed  to 

pliance  with  general  laws,  as  to  be  be  sold?     He  must  at  his  peril  de- 

merely  voidable  organizations,  and  termine  both  questions  for  himself." 

such  as  the  State  by  direct  proceed-  i  Harper  County  Comm'rs  v.  Rose, 

ing  could  alone  dissolve;  but  where  140  U.  S.  71 :  s.  c,  11  S.  W.  Rep.  710. 

the  constitution  or  the  statute  pro-  2  Dodge  v.  City  of  Memphis  (U.  S. 

vides  that  acts  done    or  omissions  Cir.  Ct.  App.,  1892),  51  Fed.  Rep.  165; 

occurring  in  efforts  to  organize  a  Mayor  v.  Ray,  19  Wall.  468 ;  Hitoh- 

raunicipal  corporation  shall  render  cock  v.  Galveston,  96  U.  S.  350 ;  Litt'.e 

the  attempt  to  organize  and  the  char-  Rock  v.  Merchants'  Nat   Bank,  98 

ter  invalid  and  of  no  force  whatever,  U.  S.  308;  Wall  v.  Monroe  County, 

it  is  not  left  to  the  court  to  disregard  108  U.  S.  78 ;  Hill  v.  City  of  Memphis! 

this  statutory  or  constitutional  pro-  134  U.  S.  198;  Merrill  v.  Monticello! 

hibition  at  the  instance  of  a  creditor  138  U.  S,  673. 
deceived  by  the  appearance  of  an  or- 
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§  892.  Constitutional  limitations  —  Public  purpose. — As 

the  payment  of  municipal  bonds  must  ultimately  be  accom- 
plished by  taxation,  a  valid  bond  issued  for  a  purpose  for 
which  the  legislature  could  not  constitutionally  authorize  the 
levy  of  a  tax  would  be  a  legal  solecism.  Taxation  is  a  mode 
of  raising  money  for  some  public  service  or  some  object  which 
concerns  the  public  welfare.  "  The  legislature  has  no  consti- 
tutional right  to  create  a  public  debt,  or  to  levy  a  tax,  or  to 
authorize  any  municipal  corporation  to  do  so  in  order  to  raise 
money  for  a  mere  private  purpose."  ^  Whether  the  purpose  in  ■ 
a  given  instance  is  public  or  private  is  a  judicial  question,  and 
the  determination  of  the  legislature  is  not  conclusive.*  No 
case  attempts  to  enumerate  the  objects  which  the  legislature 
may  constitutionally  promote  at  the  public  expense.  The  Su- 
preme Court  of  New  Hampshire  declared  that  the  rule  to  be 
followed  cannot  be  found  in  any  abstract  principle  of  law,  but 
is  essentially  a  conclusion  of  fact  and  public  policy.'  The  leg- 
islature of  Massachusetts  authorized  the  city  of  Boston  to 
issue  bonds  for  a  large  amount,  and  to  lend  the  proceeds  under 
certain  conditions  to  the  owners  of  land,  the  buildings  upon 
which  were  burned  in  the  great  fire  of  18Y2,  the  object  being 

1  Black,  C.  J.,  in  Sharpless  v.  Mayor  given  case  the  object  for  which  the 
&c.,  21  Pa.  St  147 ;  S.  C,  59  Am.  Dec.  taxes  are  assessed  falls  on  the  one 
759 ;  Hilbish  v.  Catherman,  64  Pa.  St.  side  or  the  other  of  this  line  [between 
159 ;  Parkersburg  v.  Brown,  1C6  U.  private  and  public  use],  they  must  be 
S.  487 ;  State  v.  Wapello  County,  13  governed  mainly  by  the  course  and 
Iowa,  405 ;  Loan  Ass'n  v.  Topeka,  20  usage  of  the  government,  the  objects 
Wall  655 ;  Hackett  v.  Ottawa,  99  for  which  taxes  have  been  custom- 
TJi  S.  86 ;  State  v.  Osawkee  Township,  arily  and  by  long  course  of  legislation 
14  Kan.  418 ;  &  C,  19  Am.  Eep.  69.  levied,  what  objects  or  purposes  have 

2  In  re  Townsend,  39  N.  Y.  171.  been  considered  necessary  to  the  sup- 
"  If  the  purpose  designated  by  the  port  and  for  the  proper  use  of  the 
legislature  lies  so  near  the  border  line  government,  whether  State  or  mu- 
as  that  it  may  be  doubtful  on  which  nicipal.  Whatever  lawfully  pertains 
side  it  is  domiciled,  the  court  may  to  this  and  is  sanctioned  by  time  and 
not  set  their  judgment  against  that  the  acquiescence  of  the  people  may 
of  the  law-maker."  Folger,  J.  in  well  be  held  to  belong  to  the  public 
Weismer  v.  Douglas,  64  N.  Y.  91 ;  use,  and  proper  for  the  maintenance 
S.  a,  21  Am.  Rep.  586.  of  good    government,    though    this 

8  Perry  v.  Ke«ne,  56  N.  H.  514    See,  may  not  be  the   only  criterion  of 

also.  State  v.  Tappan  T.  Clerk,  29  rightful  taxation.''    Justice  Miller  in 

Wis.  664;  English  v.  People,  96  111.  Loan  Ass'n  v.  Topeka,  20  Wall  656, 

566.     "In  deciding  whether  in  the  665. 
59 
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to  insure  the  speedy  rebuilding  of  the  district  swept  by  the 
conflagration.  It  was  held  that  the  act  was  not  within  the 
constitutional  power  of  the  legislature,  the  incidentar advan- 
tage to  the  public  by  the  promotion  of  private  interests  not 
being  sufficient  to  justify  their  aid  by  taxation.* 

§  893.  Aid  to  manufacturing  enterprises. — The  validity  of 
a  contract  which  can  only  be  fulfilled  by  a  resort  to  taxation 
depends  on  the  power  to  levy  the  tax  for  that  purpose,  and 
it  is  inferred  that  when  the  legislature  of  the  State  author- 
izes a  county  or  city  to  contract  a  debt  by  bond,  it  intends 
to  authorize  it  to  levy  such  taxes  as  are  necessary  to  pay  the 
debt,  unless  there  is  in  the  act  itself,  or  in  some  general  stat- 
ute, a  limitation  upon  the  power  of  taxation  which  repels 
such  an  inference.  It  is  generally  held  that  the  legislature  has 
no  right  to  authorize  municipalities  to  levy  taxes  to  be  used 
in  aid  of  manufacturing  enterprises  conducted  by  individuals, 
or  private  corporations,  for  purposes  of  gain,  and  therefore  a 
law  conferring  power  to  issue  bonds  for  such  a  purpose  is  of 
no  validity,  and  the  obligations  are  utterly  void.* 

1  Lowell  V.  Boston,  111  Mass.  463 ;  lishing  manufactures,  the  same  may 
s.  c,  15  Am.  Eep.  39.  The  same  rule  be  said  of  any  other  business  or  pur- 
was  applied  to  the  same  state  of  facts  suit  which  employs  capital  or  labor, 
in  Feldman  v.  Charleston,  S3  S.  C.  57.  The  merchant,  the  mechanic,  the  inn- 
See,  also.  State  v.  Osawkee  Township,  keeper,  the  banker,  the  builder,  the 
14  Kan.  418 ;  S.  a,  19  Am.  Rep;  99 ;  steamboat  owner  are  equally  the 
MoConnell  v.  Hamm,  16  Kan.  228;  promoters  of  the  public  good,  and 
Weismer  v.  Village  of  Douglas,  64  equally  deserving  the  aid  of"  the  citi- 
N.  Y.  91;  Allen  u  Inhabitants  of  Jay,  zens  by  forced  conti-ibutions.  No  line 
60  Me.  134;  Brewer  Brick  Co.  v.  can  be  drawn  in  favor  of  the  manu- 
Brewer,  63  Me.  63 ;  S.  C,  16  Am.  Rep.  facturer  which  would  not  open  the 
395 :  Commercial  Nat  Bank  v.  City  coilers  of  the  public  treasury  to  the 
of  lola,  20  Wall.  655 ;  Bissell  v.  Kan-  importunities  of  two-thirds  of  the 
kakee,  64  111.  249 ;  Coates  v.  Camp-  business  men  of  the  city  or  town." 
bell,  37  Minn.  498.  For  illusti-ations  Per  Justice  Miller,  in  Loan  Ass'n  v. 
of  public  purposes,  see  Wilkinson  v.  Topeka,  20  Wall.  655,  665 ;  holding 
Cheatham,  43  Ga.  258;  Curtis  «.  also  that  payment  of  interest  in  such 
Whipple,  24  Wis.  350 ;  Weeks  v.  Mil-  cases  by  the  city  works  no  estoppeL 
waukee,  10  Wis.  242 ;  Jenkins  v.  For  other  cases  in  point,  see  Parkers- 
Andover,  103  Mass.  94;  Tyler  v.  burg  w  Brown,  106  IT.  S.  487;  s.  C, 
Beecher,  44  Vt.  648.  2  Am.  &  Eng.  Corp.  Gas.  263 ;  Blair 

="' If  it  be  said  that  a  benefit  results  v.  Cuming  County,  111  U.  S.  363; 

to  the  local  public  of  a  town  by  estab-  Cole  v.  La  Grange,  118  U.  S.  1 ;  s.  c.,, 


§§  894,  895.] 
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§  894.  Internal  improTements. —  The  statutes  of  some  of 
the  States  authorize  cities  and  counties  to  issue  bonds  in  aid 
of  any  work  of  "  internal  improvement."  A  toll-bridge,'  water- 
works owned  by  a  city,*  and  water-power  for  a  public  grist- 
mill,' have  been  held  to  be  within  the  scope  of  the  statute,* 

§  895.  municipal  aid  to  railroads  —  Express  legislative 
authority  essential. —  By  an  unbroken  current  of  decisions, 
both  in  federal  and  State  courts,  it  is  settled  law  that  a  mu- 
nicipality has  no  implied  power  to  contract  debts  for  the  pur- 
pose of  aiding  a  railway  company  or  subscribing  to  its  stock." 


7  Am.  &  Eng.  Corp.  Cas.  879 ;  Valley- 
Iron  Works  V.  Moundsville,  11  West 
Va.  1 ;  McConnell  v.  Hamm,  16 
Kan.  238;  People  v.  Parks,  58  Cal. 
624 ;  Brodhead  v.  Milwaukee,  19  Wis. 
624 ;  Osborne  v.  Adams  County,  106 
IT.  S.  181 ;  S.  a.  2  Am.  &  Eng.  Corp. 
Cas.  284;  In  re  Eureka  Basin  &c. 
Co.,  90  N.  Y.  43;  S.  C,  3  Dill.  376. 
In  Hackett  v.  Ottawa,  99  U.  S.  86 ; 
and  Ottawa  v.  National  Bank,  105  U. 
S.842,  the  bonds  were  declared  valid 
because  they  appeared  on  their  face 
to  have  been  issued  for  legitimate  and 
authorized  purposes.  Ottawa  v.  Ca- 
rey, 108  U.  S.  110.  Where  the  con- 
stitution prohibits  taxation  except 
for  corporate  purposes,  the  issue  of 
negotiable  bonds,  to  be  expended  by 
a  private  corporation  in  improving 
water-power  within  the  municipal 
limits,  is  unauthorized.  Mather  v. 
Ottawa,  114  111.  659.  Or  to  aid  a  pri- 
vate corporation  carrying  on  a  roll- 
ing-mill. Cole  V.  La  Grange,  118  TJ. 
S.  1.  Bonds  issued  for  the  purpose 
of  supplying  the  corporation  or  its 
citizens  with  gas  or  water  are  for  a 
legitimate  public  purpose,  whether 
the  source  of  supply  is  wholly  within 
or  wholly  without  the  corporate  lim- 
its. Fellows  V.  Walker,  39  Fed.  Rep. 
651  (natural  gas). 

1  Dodge  County  Comm'rs  v.  Chand- 
ler, 96  U.  a  205.    And  a  bridge  in  a 


highway  contiguous  to  a  city.  State 
V.  Babcock,  23  Neb.  179 ;  S.  a,  36  N.  W. 
Eep.  474.  See,  also.  State  v.  Keith 
County,  16  Neb.  508,  distinguishing 
De  Clerq  v.  Hager,  13  Neb.  185.  Under 
power  to  aid,  a  county  may  itself 
construct  a  bridge.  Union  Pac.  E. 
Co.  V.  Colfax  County,  4  Neb.  450.  Pub- 
lic roads.  Wilcox  v.  Deer  Lodge 
County,  3  Mont  T.  574 

estate  V.  Babcock,  19  Neb.  380. 

'Blair  v.  Cuming  County,  111  U.  S. 
363;  Traver  v.  Merrick  County,  14 
Neb.  327.  Contra  as  to. steam  grist- 
mills. Osborne  v.  County  of  Adams, 
106  U.  S.  181.  Of.  Getchell  v.  Benton 
(Neb.,  1891),  47  N.  W.  Eep.  468 ;  Town- 
ship of  Burlington  v.  Beasley,  94 
U.  S.  310. 

*  But  authority  to  "  aid  in  the  con- 
struction of  any  railroad  or  other 
work  of  internal  improvement "  does 
not  include  public  buildings.  Daw- 
son County  V.  McNamar,  10  Neb.  376 ; 
Lewis  V.  Sherman  County,  2  Mc- 
Crary,  464;  Union  Pac.  E.  Co.  v. 
Lincoln  County,  8  Dill.  300.  See,  also, 
Eozier  v.  St.  Francois,  34  Mo.  395 ; 
Guernsey  v.  Burlington  Township,  4 
Dillon,  373 ;  Lewis  v.  Sherman  County 
Comm'rs,  5  Fed.  Eep.  269 ;  Freemont 
Bldg.  Ass'n  V.  Sherwin,  6  Neb.  48. 

5  Young  V.  Clarendon  Township, 
133  U.  S.  340;  Kelley  v.  Milan,  127 
U.  8.  139;  Norton  v.  Dyersburg,  127 
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And  even  where  there  is  authority  to  aid  a  railroad  and  incur  a 
debt  in  extending  such  aid,  it  is  also  settled  that  the  power 
does  not  carry  with  it  any  authority  to  execute  negotiable 
bonds,  except  subject  to  the  restrictions  and  conditions  of  the 
enabling  act.^ 

§896.  Railway  aid  bonds  — Legislature  may  authorize.— 

The  law  is  now  firmly  established^  except  in  Iowa,  Michigan 
and  Wisconsin,  that  in  the  absence  of  constitutional  restraint 
the  legislature  may  authorize  a  municipal  corporation  to  sub- 

tJ.  a  160;  Concord  v.  Eobinson,  121  Kan.  454;  Clay  v.  Nicholas  County, 
U.  S.  165 ;  Daviess  County  v.  Diokin-  4  Bush  (Ky.).  154;  City  &c.  of  St 
son,  117  U.S.  657;  Claiborne  County  Louis  v.  Alexander,  23  Mo.  483; 
V.  Brooks,  111  U.  S.  400;  Lewis  v.  Hawkins  County  v.  Carroll  County, 
Shreveport,  108  U.  S.  282;  Weight-  60  Miss.  735;  Eeineman  ».  Covington 
man  u  Clark,  103  U.  S.  256 ;  Wells  r.  &o.  R  Co.,  7  Neb.  310;  Starin  v. 
Supervisors,  102  U.  S.  625;  Town  of  Town  of  Genoa,  23  N.  Y.  439;  Peo- 
South  Ottawa  v.  Perkins,  94  U.  S.  pie  v.  Mitchell,  35  N.  Y.  S51 ;  Gould 
260;  Town  of  Coloma  v.  Eaves,  92  tt  Stirling,  23  N.  Y.  439;  Duanes- 
U.  S.  484;  St  Joseph  Township  v.  burg  w.  Jenkins,  40  Barb.  574 ;  Penn- 
Eogers,  16  Wall.  644;  Kenicott  v.  sylvania  R  Co.  v.  Philadelphia,  47 
Wayne  County,  16  Wall.  453;  Pen-  Pa.  St  189;  Nichol  v.  Mayor  &c.,  9 
dleton  County  v.  Amy,  13  Wall.  297 ;  Humph.  (Tenn.)  252 ;  Cook  v.  Manu- 
Police  Juiy  v.  Britton,  15  WalL  566 ;  facturing  Co.,  1  Sneed  (Tenn.),  698 ; 
Marsh  v.  Fulton  County,  10  Wall.  Lamoille  Valley  R.  Co. «.  Fairfield,  51 
676 ;  Thomson  v.  Lee  County,  3  Vt  257 ;  Fisk  v.  Kenosha,  26  Wis.  23. 
Wall.  327 ;  Kelley  v.  Milan,  21  Fed.  Power  to  borrow  money  to  contrib- 
Eep.  842;  Katzenburger  v.  Aber-  ute  to  works  of  internal  improve- 
deen,  16  Fed.  Rep.  745 ;  Commercial  ment  will  sustain  a  guaranty  of  rail- 
Bank  V.  lola,  2  Dill.  353 ;  S.  C,  20  road  bonds.  Savannah  v.  Kelly,  108 
Wall.  655 ;    Orleans  &c.  R  Co.    v.    U.  S.  184 

Dunn,  51  Ala.  128 ;  EngUsh  tt  Chicot  i  Young  v.  Clarendon  Township, 
County,  26  Ark.  454;  French  v.  132  U.  S.  340;  Hill  «.  Memphis,  134 
Tesehemaker,  24  Cal.  518 ;  McCoy  v.  U.  S.  198 ;  Wells  v.  Pontotoc  County, 
Brant  53  Cal.  247;  Bridgeport  v.  102  U.S.  625;  Ottawa  u  Carey,  108 
Hcnsatonic  R  Co.,  15  Conn.  475 ;  U.  S.  110 ;  Mayor  &c.  v.  Gilmore,  21 
Jones  V.  Mayor  &c,,  25  Ga.  610 ;  Gad-  Fed.  Rep.  870 ;  Milan  v.  Tennessee 
dis  V.  Richland  County,  92  111.119;  Cent  R  Co.,  11  Lea  (Tenn.),  330; 
Pitzman  v.  Freeburg,  92  111.  Ill ;  Campbell  County  v.  Knoxville  R  Co., 
Barnes  v.  Town  of  Lacon,  84  111.  461 ;  6  Coldw.  (Tenn.)  598 ;  Ogden  v. 
Lafayette  &c.  R  Co.  v.  Geiger,  34  Daviess  County,  102  U.  S.  134; 
Ind.  185 ;  Aurora  «.  West,  22  Ind.  88,  Daviess  County  v.  Dickinson,  117 
508 ;  Delaware  Co.  v.  McClintock,  51  U.  S.  657.  See,  also,  Aspinwall  v. 
Ind.  325 ;  WiUiamson  v.  Keokuk,  44  Daviess  County,  22  How.  364 ;  Peo- 
lowa,  88 ;  Jeffries  v.  Lawrence,  42  pie  v.  Coon,  25  Cal.  635  j  Lafayette  v. 
Iowa,  498 ;  Atchison  v.  Butcher,  Cox,  5  Ind.  38. 
8  Kan.  104;  Burnes  v.  Atchison,  2 
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scribe  to  stock  in  a  railway  company,  or  to  aid  it  by  a  dona- 
tion, and  to  issue  negotiable  bonds  in  fulfillment  of  those  pur- 
poses. "  The  public  has  an  interest  in  such  a  road  when  it 
belongs  to  a  corporation  —  as  clearly  as  they  would  have  if  it 
was  free  or  as  if  the  tolls  were  payable  to  the  State,  because 
travel  and  transportation  are  cheapened  by  it  to  a  degree 
far  exceeding  all  the  tolls  and  charges  of  every  kind ;  and  this 
advantage  the  public  has  over  and  above  those  of  rapidity, 
comfort,  convenience,  increase  of  travel,  opening  of  markets 
and  other  means  of  rewarding  labor  and  promoting  wealth."  ^ 

1  Chief  Justice  Black  in  Sbarpless 
u..Mayor  &o.  of  Philadelphia,  21  Pa. 
St  147,  169;  S.  C,  69  Am.  Deo.  759, 
the  leading  case  on  this  subject ;  Rail- 
road Co.  V.  Otoe  County,  16  "Wall. 
667;  Oloott  v.  Supervisors,  16  Wall. 
678 ;  St.  Joseph  Township  v.  Bogers, 
16  Wall.  664 ;  Pine  Grove  Township 
V.  Talcott,  19  Wall.  666 ;  Mitchell  v. 
Burlington,  4  Wall.  270;  Bell  v.  Mo- 
bile &c.  E.  Co.  (railroad  in  another 
State) ;  Rogers  v.  Burlington,  3  Wall. 
654;  Gelpckett  Dubuque,  1  Wall  175 ; 
Loan  Asso.  v.  Topeka,  20  Wall.  665 ; 
Gibbons  v.  Railroad  Co.,  36  Ala.  410 ; 
Stein  V.  Mayor  &c.,  24  Ala.  '591 ;  Ex 
parte  Selma  &c.  R  Co.,  45  Ala.  696 ; 
Opdike  V.  Daniel,  .59  Ala.  211 ;  Rob- 
inson V.  Bid  well,  22  Cal.  379 ;  Stockton 
&c.  R.  Go.  V.  Stockton,  41  Cal.  147 ; 
Douglas  V.  Chatham,  41  Conn.  211 ; 
Society  &c.  v.  New  London,  29  Conn. 
174 ;  Bridgeport  v.  Railroad  Co.,  15  . 
Conn.  475 ;  Powers  v.  Superior  Court, 
23  Ga.  65 ;  Cotton  v.  County  Comm'rs, 
6  Fla.  610 ;  Leavenworth  County  v. 
Miller,  7  Kan.  479,  where  the  question 
is  thoroughly  discussed;  Butler  v. 
Dunham,  27  111.  474;  Quincy  &c.  R. 
Co.  V.  Morris,  84  111.  410 ;  Robinson  v. 
Rockford,  21  111.  451 ;  Shaw  v.  Dennis, 
5  Gilm.  (Ill)  405 ;  Petty  v.  Myers,  49 
Ind.  1 ;  Mt.  Vernon  v.  Hovey,  62  Ind. 
563;  John  r.  Cincinnati  R.  Co.,  35 
Ind.  539 ;  Slack  v.  Maysville  Ac.  R. 
Co.,  13  B.  Mon,(Ky.)  1,  26 ;  Maddoxu. 


Graham,  3  Met  CKy.)  56 ;  Courtney  v. 
Louisville,  12  Bush  (Ky.),  419 ;  Tdlbot 
V.  Dent,  9  B.  Mon.  (Ky.)  526 ;  State  v. 
County  Court,  44  Mo.  504;  City  v. 
Alexander,  23  Mo.  483;  St  Joseph 
&c.  R.  Co.  V.  County  Court,  39  Mo. 
485;  Police  Jury  v.  Succession  of 
'McDonough,  8  La.  Ann.  341 ;  Augusta 
Bank  v.  Augusta,  49  Me.  507 ;  Hal- 
lenbeck  v.  Hahn,  2  Neb.  377 ;  Perry 
V.  Keene,  56  N.  H.  514;  Cincinnati 
&o.  R.  Co.  V.  Clinton  County,  1  Ohio 
St  77 ;  Loomis  v.  Spence,  1  Ohio  St 
153;  GriflSth  v.  Crawford  County,  20 
Ohio,  609 ;  Cass  v.  Dillon,  2  Ohio  St 
607;  Walker  v.  Cincinnati,  21  Ohio 
St  14 ;  Ohio  v.  Comm'rs  &c.,  14  Ohio 
St  569 ;  Hopple  v.  Brown  Township, 
13  Ohio  St  311 ;  Bank  of  Rome  v. 
Village  of  Rome,  18  N.  T.  38 ;  Clark 
v.  Rochester,  24  Barb.  446 ;  People  v. 
Mitchell,  35  N.  Y.  551 ;  In  re  Town- 
send,  39  N.  Y.  171 ;  Commonwealth 
V.  Pittsburg,  41  Pa.  St  278 ;  Common- 
wealth V.  McWilliaras,  11  Pa.  St  61 ; 
Commonwealth  v.  Perkins,  43  Pa.  St 
400;  Hill  V.  Forsyth,  67  N.  C.  868; 
Louisville  &c.  R.  Co.  v.  Davidson 
County  Court,  1  Sneed  (Tenn.),  637 ; 
San  Antonio  v.  Jones,  28  Tex.  19 ;  San 
Antonio  v.  Lane,  32  Tex.  405 ;  Har- 
court  V.  Good,  39  Tex.  456 ;  Goddin 
V.  Crump  (1837),  8  Leigh  (Va.),  120 ; 
Langhorne  v.  Robinson,  20  Gratt  661 ; 
Copes  V.  Charleston,  10  Rich.  (S.  G.) 
491.    May  authorize  donations.    Chi- 
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§  897.  The  same  sabject  continued —Negotiable  bonds.— 

It  is  well  settled  that  the  power  to  subscribe  for  stock  in  a 
railway  corporation  does  not  of  itself  include  the  power  to 
issue  negotiable  bonds  in  payment  of  it.  All  grants  of  power 
in  such  cases  are  to  be  construed  strictly  and  not  to  be  ex- 
tended beyond  the  terms  of  the  law.  Whilst  a  municipal  cor- 
poration authorized  to  subscribe  for  stock  or  to  incur  any  other 
obligation  may  give  written  evidence  of  such  subscription  or 
obligation,  it  is  not  thereby  empowered  to  issue  negotiable 
paper  for  the  amount  of  indebtedness  incurred  by  the  sub- 
scription or  obligation.  Such  paper  in  the  hands  of  innocent 
parties  for  value  cannot  be  enforced  without  reference  to  any 
defense  on  the  part  of  the  corporation,  whether  existing  at 
the  time  or  arising  subsequently.^ 

§  898.  Conditions  precedent. — Where  the  constitution  or 
the  legislature  prescribes  certain  conditions  precedent  to  the 
granting  of  aid  to  a  railway,  it  is  necessary,  except  where 
the  question  of  power  arises  between  the  municipality  and  an 
innocent  holder  for  value  of  its  bonds,  that  there  should  be  a 

cago  &C.  R  Co.  U.Smith,  62  IlL  368;  111  IT.  S.  400,  476;  KeUey  v.  MUan, 
(see,  also,  Chicago  &c.  R.  Co.  v.  Finck-  137  IT.  S.  139 ;  Ogden  v.  Davids 
ney,  74  IIL  277) ;  Davidson  v.  Ramsey  County,  102  U.  S.  134 ;  Marsh  v.  Ful- 
County,  18  Minn.  483;  Whiting  v.  ton  County,  10  Wall  676;  WeUs«. 
•  Sheboygan  &c.  E.  Co,  36  Wis.  167,  Pontotoc  County,  102  U.  S.  625; 
holds  a  subscription  valid  but  not  a  Mayor  &c.  v.  Gilmore,  21  Fed.  Rep. 
gift  Phillips  w  Albany,  28  Wis.  340.  870;  Green  v.  Dyersburg,  2  Kipi 
In  Iowa,  acts  authorizing  subsorip-  (IT.  S.)  477 ;  Concord  v.  Robinson,  121 
tionsare  held  unconstitutional  Han-  U.  S  165 ;  Ottawa  v.  Carey,  108  IT.  S. 
son  V.  Vernon,  27  Iowa,  28 ;  State  v.  110,  133 ;  Campbell  County  v.  Knox- 
Wapello  County,  13  Iowa,  388.  Gf.  ville  R.  Co.,  6  Coldw.  (Tenn.).59& 
Stewart  v.  Polk  County,  30  Iowa,  1.  Where  a  town  in  pursuance  of  statu- 
And  in  Michigan.  Peoplew  Salem,  30  tory  authority  subscribes  for  stock 
Mich.  453;  S.  a,  4  Am.  Rep.  400  in  a  railway  company,  but  with- 
(opinion  by  Judge  Cooley),  reversed  ,  out  such  authority  issues  negotiable 
in  Pine  Grove  Township  v.  Talcott,  bonds  in  payment  thereof,  such 
19  Wall  666,  and  adhered  to  in  Peo-  bonds  are  absolutely  void,  and  no 
pie  V.  State  Treasurer,  23  Mich.  499;  suit  can  be  maintained  on  them  on  the 
People  V.  State  Treasurer,  24  Mich,  theory  that  they  are  valid  as  non- 
468  ;  Thomas  v.  Port  Huron,  27  Mich,  negotiable  instruments.  Dodge  v. 
320.  City  of  Memphis  (U.  S.  Cir.  Ct  Appi, 

iHill  V.  Memphis,  184  U.  S.  198.  1892),  51  Fed.  Rep.  166. 
See,  also,  Claiborne  County  v.  Brooks, 
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compliance  with  all  substantial  or  material  requirements.*  It 
is  not  uncommon  for  the  courts  to  grant  an  injunction  ia 
favor  of  a  tax-payer  restraining  the  issue  of  bonds  under  pro- 
ceedings alleged  to  be  valid,  but  which  in  fact  constitute  a 
material  departure  from  the  terms  of  the  statute ;  *  or  if  the 
bonds  have  been  actually  issued  they  may  for  the  same  reason 
be  declared  void  in  the  hands  of  one  who  holds  them  with 
knowledge  or  under  circumstances  which  deprive  him  of  the 
privileges  of  a  lonafide  holder  for  value.' 

§  899.  The  same  subject  continued  —  Assent  of  tax- 
payers.—  The  power  to  issue  bonds  may  be  conferred  upon 
certain  oflBcials  as  representatives  of  the  corporation ;  *  but 


>  Portland  &o.  R.  Ca  v.  Hartford, 
58  Ma  23 ;  People  v.  Logan  County, 
€3  Hi  384;  Force  v.  Batavia,  61  III 
99 ;  WUey  v.  Town  of  Brimfield,  59 
IlL  306;  People  v.  Cass  County,  77 
lU.  438;  Williams  v.  Roberts,  88  111. 
11;  Lippincott  v.  Pana,  92  111.  24; 
Gaddis  v.  Richland  County,  92  111. 
119-;  Gould  V.  Sterling,  23  N.  Y.  456; 
Armstrong  County  v.  Brintoo,  47  Pa. 
St.  367;  People  v.  Jackson  County, 
93  ni.  444. 

^MoClure  v.  Oxford  Township,  94 
TJ.  S.  429 ;  Chambers  County  v.  Clews, 
21  Wall  317;  Cairo  «S:c.  R.  Co.  v. 
Sparta,  77  111.  505 ;  Union  Pao.  R.  Co. 
V.  Lincoln  County,  3  DilL  300 ;  Union 
Pao.  R.  Co.  V.  Merrick  County,  3 
DUL  859;  Packard  v.  Jefferson 
County,  2  Colo.  338;  State  v.  Mont- 
gomery, 74  Ala.  226.  A  township 
subscribed  to  the  capital  stock  of  a 
railroad  under  the  provisions  of  the 
session  laws  of  Kansas  of  1887,  chap- 
ter 183,  section  1,  on  the  condition, 
inter  alia,  that  a  depot  should  be 
built  at  a  certain  place.  By  mistake 
this  place  as  set  out  in  the  petitions 
for  and  notices  of  election  was  dif- 
ferent from  that  intended,  and  from 
that  where  the  depot  was  in  fact 
built.  When  this  mistake  was  dis- 
covered it  was    attempted  to  hold 


another  election  in  which  the  true 
route  of  the  road  and  place  for  the 
depot  should  be  set  out,  relying  on 
the  provisions  of  the  last  clause  of 
the  same  section,  that  a  second  elec- 
tion should  be  held  "for  the  same 
purpose "  as  the  first,  under  certain 
circumstances.  In  the  preliminaries 
for  the  second  election  a  different 
amount  for  the  subscription  and  a 
different  route  and  time  of  comple- 
tion of  the  road  were  specified.  It 
was  held  that  the  election  was  not 
for  the  same  purpose  as  the  first,  and 
the  subscription  was  invalid.  Kansas 
City  &c.  R.  Co.  V.  Rich  Tp.,  45*Kan. 
275;  s.  G,  25  Pac.  Rep.  595.  See, 
also.  Cook  V.  City  of  Beatrice  (Neb;), 
■48  N.  W.  Rep.  828 ;  State  v.  Babcock, 
21  Neb.  599. 

'Chester  &c.  R  Co.  v.  Caldwell,  72 
N.  C.  486 ;  Belo  v.  Forsyth  County,  76 
N.  C.  489.  See,  also,  Louisville  &c.  R. 
Co.  V.  Davidson  County  Court,  1 
Sneed  (Tenn.),  637 ;  Winston  v.  Ten- 
nessee &c.  R.  Co.,  1  Baxt  (Tenn.)  60. 

*McCallie  v.  Mayor  &c.,  3  Bead 
(Tenn.),  317.  See,  also,  Hawkins  v. 
Carroll  County,  50  Miss.  735 ;  State 
V.  School  Dist,  10  Neb.  544 ;  Smith  «.• 
Clark  County,  54  Mo.  58;  State  v. 
Green  County,  54  Mo.  540. 
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more  generally  the  authority  is  made  to  depend  upon  the  as- 
sent of  a  certain  proportion  of  the  voters  or  tax-payers  signi- 
fied by  a  petition  to  the  proper  officers  or  manifested  at  a 
general  or  special  election.'  These  provisions  are  deemed  to 
be  mandatory,  and  the  use  of  the  word  "  may "  instead  of 
"shall"  does  not  render  compliance  with  them  optional.* 
Where  the  bonds  are  to  be  issued  upon  a  petition  or  assent 
signed  by  a  certain  number  of  vq^ers  or  tax-payers,'  a  suffi- 
cient petition  goes  to  the  jurisdiction,  and  if  enough  signers 
withdraw  their  names  before  it  has  been  acted  upon,  so  that 
an  insufficient  number  remains,  there  is  no  power  to  act  in 
the  premises ;  *  and  the  authorities  themselves  may  rescind  a 
resolution  before  the  rights  of  other  parties  have  attached.* 


^A  popular  vote  has  no  effloaoy 
without  legislative  sanction.  Hayes 
u  Holly  Springs,  114  U.  8. 120 ;  Allen 
V.  Louisiana,  103  TJ.  S.  80.  The  power 
to  submit  the  question  to  vote  is  not 
exhausted  by  a  single  submission. 
Society  for  Savings  v.  New  London, 
29  Conn.  174.  Contra,  People  v. 
Waynesville,  88  111.  469. 

2  Gulf  &c.  R.  Co.  V.  Miami  County, 
12  Kan.  230;  Lewis  v.  Bourbon 
County,  12  Ean.  186;  Steines  v. 
Franklin  County,  48  Mo.  167 ;  Leaven- 
worth &c.  R  Co.  V.  Platte  County. 
42  Mo.  171 ;  Portland  &o.  R  Co.  v. 
Standish,  65  Me.  63. 

'Consent  of  "inhabitants''  in  the 
statute  means  legal  voters.  Walnut 
•Township  v.  Wade,  103  U.  S.  683. 

*  Noble  V.  Vinoennes,  42  Ind.  125. 
In  proceedings  for  injunction  by  tax- 
payers, signatures  attached  on  Sun- 
day were  held  to  be  void.  De  Forth 
V.  WisconsBi  &a  R  Co.,  53  Wis.  320 ; 
S.  G,  5  Am.  &  Eng.  R  Cas.  28.  Where 
the  consent  of  tax-payers  of  a  certain 
class  is  required,  the  petition  must 
show  that  its  signers  belong  to  that 
class.  Rich  v.  Mentz  Township,  134 
U.  S,  622.  But  the  withdrawal  must 
be  made  before  and  not  after  the 


hearing  on  the  petition.  Town  of 
Springfield  v.  Teutonia  Sav.  Bank,  84 
N.  Y.  403;  People  v.  Wagner,  7  Lans. 
(N.  T.)  467 ;  People  v.  Allen,  53  N.  Y. 
^38;  People  v.  Devoe,  3  T.  &  C.  (N. 
Y.)  143;  People  v.  Sawyer,  52  N.  Y. 
396 ;  People  v.  Hatch,  1 T.  &  C.  (N.  Y.) 
113;  People  v.  Henshaw,  61  Birb. 
409.  Cf.  First  Nat  Bank  v.  Town  of 
Dorset,  16  Blatchf.  63;  Matter  of 
Tax-payers  of  Greene,  38  How.  Pr. 
(N.  Y.)  515.  Several  petitions  may  be 
circulated  at  once  and  presented  at 
dififerent  times.  People  v.  Hughitt. 
5  Lans.  (N.  Y.)  89 ;  First  Nat  Bank  v. 
Town  of  Concord,  50  Vt  257.  See, 
also,  on  sufficiency  of  petition,  cases 
cited  in  22  Am.  &  Eng.  Corp.  Cas. 
54,  note;  Jussen  v.  Lake  County 
Comm'rs,  95  Ind.  567. 

^In  re  Road  Case,  17  Pa.  St.  71; 
Red  V.  Augusta,  25  Ga.  386 ;  Bigelow 
V.  Hillman,  37  Me.  52;  State  v.  Hoyt, 
2  Oregon,  346;  New  Orleans  v.  St. 
Louis  Church,  11  La.  Ann.  344.  See, 
also,  §§  399,  368,  suprcL,  vol.  L  A 
subscription  conditional  upon  the 
subscription  of  another  town  cannot 
be  rescinded  after  the  latter  has  sub- 
scribed. Redd  V.  Henry  County,  31 
Gratt.  695. 
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§  900.  The  same  subject  continued  —  Election. —  Where 
the  power  to  issue  bonds  depends  upon  the  result  of  an  elec- 
tion provided  for  by  law,  the  election  must  be  held  in  com- 
pliance with  all  material  statutory  requirements.^  It  must  be 
ordered  by  the  proper  oflBcers^  upon  a  sufficient  petition,'  and 
posted  in  the  manner  prescribed  by  law,*  and  the  requisite 
notice  given."  The  notice  should  specify  with  reasonable  cer- 
tainty the  subject-matter  to  be  acted  upon.* 


1 A  subscription  without  such  elec- 
tion is  void.  Leavenworth  &c.  R. 
Co.  V.  Platte  County  Court,  42  Mo. 
171.  The  municipality  may,  if  it 
chooses,  submit  the  question  to  vote 
when  it  is  not  compelled  to  do  so  by 
statute.  Mason  v.  Shawneetown,  77 
111.  533. 

2  Jacksonville  &c.  R  Co.  v.  Virden, 
104  111.  339.  Of.  Saueihering  v.  Iron 
Bridge  Co.,  25  Wis.  447;  Marshall 
County  V.  Cook  County,  38  IIL  44. 

3  The  petition  must  not  be  condi- 
tional. Craig  V.  Town  of  Andes,  93 
N.  Y.  405.  Contra,  Bittinger  v.  Bell, 
65  Ind.  445.  But  such  a  defect  may 
be  cured  by  the  legislature.  People  v. 
Clark,  53  Barb.  171.  "The  undersigned, 
representing  a  majority  of  the  tax- 
payers, petition,"  etc.,  is  a  sufficient 
statement  that  the  signers  are  a  major- 
ity. Town  of  Solon  v.  Williamsburg 
Sav.  Bank,  85  Hun,  1.  See  further  as 
to  requisites  of  petition,  Kansas  City 
&c.  E.  Co.  V.  Rich  Township,  45  Kan. 
275 ;  s.  C,  25  Pac.  Kep.  595 ;  Peoples. 
Spencer,  55  N.  Y.  1;  People  v.  Ot- 
tawa, 88  III  203 ;  People  v.  Cline,  63 
IIL  394;  Town  of  Wellsborough  v. 
New  York  &a  E.  Co.,  76  N.  Y.  18£ ; 
People  V.  Barrett,lS  Hun,  206 ;  Slack 
V.  Blackburn,  64  Iowa,  873;  People 


V.  Hurlbert,  46  N.  Y.  110;  State  v. 
Blackstone,  63  Wis.  362;  People  v. 
Knowles,  47  N.  Y.  415:  Matter  of 
Gorham,  43  How.  Pr.  <N.  Y.)  363; 
Orchard  v.  School  Dist,  14  Neb.  378. 
False  representations  to  induce  citi- 
zens to  sign.  Wullenwader  v.  Duni- 
gan  (Neb.),  50  N.  W.  Rep.  438. 

<  §§  353,  355,  supra,  voL  L  Where 
the  statute  required  thirty  days'  no- 
tice, the  issue  of  bonds  was  restrained 
for  failure  to  give  the  notice,  al- 
though a  majority  voted  in  favor  of 
the  subscription.  Harding  v.  Rock- 
ford  &C.  E.  Co.,  65  111.  90. 

5  George  v.  Oxford  Township,  16 
Kan.  73.  Notice  signed  by  the  clerk 
by  order  of  the  board  sufiScieut  Law- 
son  V.  Milwaukee  &c.  R.  Co.,  30  Wis. 
597.  See  §  354,  supra,  vol.  I ;  Luzader 
V.  Sargent  (Wash.),  30  Pac.  Rep.  143. 
Act  of  Illinois,  March  6,  1867,  grant- 
ing a  charter  to  the  Cairo  &  Vin- 
cennes  Railroad  Company,  provides 
that  counties  through  which  the  rail- 
road shall  pass  may  take  stock  and 
issue  bonds  in  payment  to  the  com- 
pany, provided  a  majority  of  the  legal 
voters  of  the  county  shall  vote  for 
the  same  at  an  election  to  be  held 
under  the  order  and  direction  of  the 
county  court    Act  of  Illinois,  No- 


6  Bowen  v.  Mayor  &a,  79  Ga.  709 ; 
Belfast  &C.  R  Co.  v.  Brooks,  60  Me. 
568 ;  Chicago  R  Co.  v.  Pinckney,  74 
III  377  (see  §  851,  supra,  vol.  I) ;  Na- 
tional Bank  u  Town  of  Grenada,  41 


Fed. '  Rep.  87.  The  name  of  the  road 
should  be  stated.  State  v.  Roggen, 
22  Neb.  118.  Contra,  Marshall  v.  Silli- 
man,  61  IIL  318. 
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§  901.  Conduct  of  election  continued.— To  authorize  a 
subscription  to  stock  and  an  issue  of  bonds  the  election  must 
be  regularly  held  and  conducted.  A  vote  taken  at  a  stated 
town  meeting  when  the  statute  required  it  to  be  taken  at  a 
special  meeting  was  held  to  be  void.'  And  an  entry  by  county 
commissioners  that  a  subscription  was  voted  by  a  certain  ma- 
jority does  not  preclude  proof  tp  the  contrary  in  a  proceeding 
instituted  for  the  purpose  of  obtesting  the  validity  of  the 
election,  even  where  contracts  have  been  made  in  pursuance 
of  the  vote.*  "Where  the  statute  requires  the  assent  of  the 
majority  of  "legal  voters,"  "qualified  voters,"  "electors," 
"  qualified  electors,"  etc.,  as  the  case  may  be,  the  question 
whether  those  of  the  class  designated  who  actually  voted,  as 
distinguished  from  those  who  are  entitled  to  vote,  are  intended 
has  been  often  litigated.  The  weight  of  authority  is  that 
only  those  who  attend  and  vote  are  to  be  considered ;  but  in 
some  instances  it  has  been  held  that  the  legislative  intent  to 
the  contrary  clearly  appeared.' 


vember  6, 1849,  provides  that  such 
elections  shall  be  called  on  thirty 
days'  notice.  It  was  held  that  the 
act  granting  the  charter  did  not  au- 
thorize an  election  except  on  the  no- 
tice required  by  statute,  and  where 
bonds  have  been  issued  and  the  au- 
thority of  the  county  to  issue  them 
is  questioned,  it  devolves  on  the 
holder  of  the  bonds  to  prove  that  no- 
tice of  the  election  under  which  they 
were  issued  was  duly  given.  Post  v. 
County  of  Pulaski,  47  Fed.  Eep.  282. 

1  Pana  v.  Lippincott,  2  HI.  App,  466. 

2  Goforth  V.  Construction  Co.,  96 
N.  0.  535.  Contra,  Trimmier  v. 
Bomar,  20  S.  C.  354 

8  See  15  Am.  &  Eng.  Enoya  of  Law, 
1279;  §  387,  supra,  voL  I;  Smith  v. 
Proctor,  130  N.  Y.  319;  S.  a.  29  N.  E. 
Rep.  312;  Metcalf  v.  City  of  Seattle 
(Wash.),  25  Pac  Rep.  1010;  State  v. 
Snodgrass  (Wash.),  25  Pac.  Rep.  1014 
The  (Jeorgia  constitution  provides 
that  no  bonded  indebtedness  for  the 


establishment  of  certain  public  im- 
provements shall  be  incurred  by  any 
municipal  corporation  without  the 
assent  of  two-thirds  of  the  qualified 
voters  thereof  at  an  election  for  that 
purpose.  It  was  held  that  a  provis- 
ion of  the  legislature  (Code  Ga.,  §  508), 
that  in  estimating  whether  or  not 
two-thirds  of  the  voters  have  voted 
in  favor  of  such  an  indebtedness  the 
judges  of  election  shall  base  their  cal- 
culation on  the  votes  cast  at  the  last 
previous  election,  is  constitutional. 
Where  it  appeared  under  this  pro- 
vision that  more  than  two-thirds  as 
many  votes  as  were  cast  at  the  last 
previous  election  and  more  than  two- 
thirds  of  the  votes  cast  at  the  election 
upon  the  question'  were  in  favor  of 
bonding  a  municipal  corporation,  the 
bonds  were  properly  authorized. 
Bell  V.  City  of  Americus,  79  Ga.  152 ; 
S.  C,  3  S.  E.  Rep.  612;  Boyt  v. 
Dougherty  Co.,  79  Ga.  811 ;  s.  a,  3 
a  E.  Bep.  613. 
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§  902.  Conditional  snbscriptions. —  The  authority  to  sub- 
scribe to  railroad  stock  involves  the  authority  to  make  the 
subscription  conditional.*  A  condition  may  be  that  the  bonds 
shall  not  be  sold  below  par.*  It  is  a  common  condition  prece- 
dent that  the  railroad  shall  be  constructed  within  a  certain 
time,'  or  over  a  certain  route,  or  that  its  termini  shall  be 
established  at  certain  points.  These  conditions  are  strictly 
construed.*  A  holder  of  bonds  who  took  them  knowing 
that  conditions  had  not  been  complied  with  by  the  railroad  ; 
company  in  whose  favor  they  were  issued  is  not  a  hona  fide 


1  Jacks  V.  Helena,  41  Ark.  213 ;  Peo- 
ple V.  Hutton,  18  Hun,  116 ;  Falconer 
V.  Buffalo  &C.  E.  Co.,  69  N.  Y.  491; 
Packard  v.  Jefferson  County,  2  Colo. 
-338;  Townsend  v.  Lamb,  14  Neb. 
334;  California  &o.  E.  Co.  v.  Butte 
County,  18  Cal.671 ;  Coe  v.  California 
&0.  E.  Co.,  27  Minn.  197;  Eich  u 
Town  of  Mentz,  19  Fed.  Eep.  725; 
Hodman  v.  Chicago  &c.  R.  Co.,  20 
Minn.  48 ;  Cowdrey  v.  Town  of  Cana- 
dea,  16  Fed.  Eep.  533 ;  Portland  &c. 
R  Co.  V.  Hartford,  58  Me.  23 ;  Ger- 
man Sav.  Bank  v.  Franklin  County, 
128  U.  S.  526 ;  People  v.  Butcher,  56 
111.  144 ;  Cooper  v.  Sullivan  County, 
65  Mo.  542 ;  People  v.  Holden,  91  IlL 
446 ;  Alley  v.  Adams  County,  76  IlL 
101 ;  Commonwealth  v.  Turnpike  Co., 
10  Bush  (Ky.),  254 

2  Newark  v.  Elliott,  6  Ohio  St  114; 
Commonwealth  v.  Alleghany  County, 
33  Pa.  St.  318 ;  Omaha  Nat  Bank  v. 
Omaha,  15  Nev.  333.     . 

'  Cooper  V.  Sullivan  County,  65  Mo. 
543.  Eeceipt  of  benefits  by.  the  mu- 
nicipality may  preclude  it  from  avail- 
ing itself  of  a  breach  of  the  condition. 
Kansas  City  &c.  E  Co.  v.  Alderman, 
47  Mo.  349. 

<  Constructing  a  road  within  two 
thousand  feet  of  a  mill  does  not 
fulfill  a  condition  to  construct  it 
within  twelve  hundred  feet  Vir- 
ginia &o.  R  Ca  V.  Lyon  County,  6 
Nev.  68;   Aurora  v.  West,  33   Ind. 


88;  Portage  Co.  v.  Wisconsin  E  &c. 
Co.,  131  Mass.  460 ;  Parker  v.  Smith, 
3  m.  App.'  356 ;  Stockton  &a  E  Ca 
V.  Stockton,  51  Cal.  338.  Of.  Johnson 
County  V.  Thayer,  94  U.  S.  631.  Many 
of  the  persons  who  signed  a  petition 
for  the  calling  of  an  election  to  vote 
for  the  issue  of  bonds  by  the  town- 
ship in  aid  of  a  railroad,  as  author- 
ized by  the  laws  of  Nebraska,  were 
induced  thereto  by  representations 
on  behalf  of  the  railroad  that  it 
would  locate  a  depot  on  section  16. 
After  it  was  voted  that  the  bonds 
should  be  issued,  the  depot  was 
located  on  section  17.  It  was  held 
that  the  aggrieved  petitioners  were 
entitled  to  have  the  issue  of  the 
bonds  enjoined  on  account  of  the 
false  representations.  WuUenwaher 
V.  Dunigan  (Neb.),  47  N.  W.  Eep.  430. 
A  city  voted  to  issue  bonds  .in  aid  of 
a  railroad  provided  the  terminus, 
general  offices  and  headquarters 
should  be  there  located.  It  was  held 
that  th3  location  of  the  operating 
headquarters  of  the  road  must  be 
there  established  before  the  city 
would  be  compelled  by  mandairms 
to  issue  the  bonds.  State  v.  Minne- 
apolis, 33  Minn.  501.  See,  also,  Port- 
land &o.  E  Co.  V.  Hartford,  58  Me. 
38;  Atchison  &c.  E  Co.  v.  Phillips 
Co.,  25  Kan.  261 ;  Purdy  v.  Lansing, 
128  U.  S.  557;  Peoples  Morgan,  55 
N.  Y.  587. 
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holder,  and  the  fact  of  non-compliance  with  the  conditions 
may  be  set  up  by  the  municipality  in  his  suit  against  it.* 

§  903.  The  same  subject  cofitinued. — A  township  sub- 
scribed certain  warrants  in  aid  of  a  railroad  which  were  to  be 
issued  when  the  company  should  have  built  and  put  in  oper- 
ation, "  with  cars  running  thereon  by  lease  or  otherwise,  its 
said  railroad  from  the  city  of  A.,"  at  or  near  the  depot  of  the 
F.  E.  Co.,  to  the  city  of  M.  Th^  railroad  company  built  its 
road  from  M.  to  within  one  hundred  and  eleven  feet  of  the 
city  limits  of  A.,  at  which  point  it  intersected  the  road  of  the 
F.  R.  Co.,  and,  by  running  its  cars  over  the  F.  R.  Co.'s  road  to 
its  depot  from  this  intersection,  it  continuously  operated  the 
road  from  M.  to  A.  This  was  held  to  be  a  substantial  com- 
pliance with  the  conditions  of  the  subscription,  and  mamda/mua 
to  compel  the  issue  of  the  warrants  was  denied.*  A  condition 
in  the  vote  of  bonds  that  the  railroad  company  should  estab- 
lish and  maintain  a  division  terminus  at  a  point  situated  be- 
tween two  named  cities  was  satisfied  where  the  terminus  was 
established  at  a  point  on  the  line  of  the  road  between  the  two 
cities  a  few  rods  off  from  a  direct  line  between  them.' 

§  904.  Ratification. —  Bonds  which  are  invalid  because  of 
irregularities  attending  their  issue  may  be  ratified  bv  the  mu- 
nicipality if  it  originally  possessed  the  power  to  issue  them.* 

1  Mobile  Sav.  Bank  v.  Oktibbeha  Nevada  Bank  v.  Steinmitz,  64  Cal. 
County,  24  Fed.  Eep.  110.  301.    As  to  waiver  or  modification  of 

2  Chicago  &c.  E.  Co.  v.  Makepeace,  conditions  by  the  municipality,  see 
44  Kan.  076 ;  S.  C.,  34  Pac.  Rep.  1104.  State  v.  Daviess  County  Court,  64  Ma 

3  Chicago  &c.  R.  Co.  v.  Harris  80 ;  State  u  Montgomery,  74  Ala.  226 ; 
(Kan.),  30  Pac.  Rep.  456.  See,  also,  Douglas  County  v.  Walbridge,  88 
Hodgman  v.  St  Paul  &c.  R  Co.,  20  Wia  179 ;  People  v.  Waynesville,  88 
Minn.  48 ;  15  Am.  &  Eng.  Encyo.  of  111.  469 ;  Eicheson  v.  People,  115  111. 
Law,  1284  ei  seg.  A  popular  vote  au-  450;  Coleman  v.  Marvin  County,  50 
thorized  the  issue  to  a  certain  amount  Cal.  493 ;  Town  of  Eagle  v.  Kohn,  84 
for  each  mile  of  the  road  constructed.  III.  393 ;  Randolph  County  v.  Post,  98 
The  proposition  voted  on  specified  U.  S.  503 ;  Converse  v.  Fort  Scott,  93 
the  termini  of  the  proposed  road,  and  U.  S.  508 ;  Barnard  v.  Campbell,  55 
bonds  were  issued  within  the  limit,  N.  Y.  456;  Chiniquy  v.  People,  78  111. 
but  the  road  was  not  built  between  570 ;  Melvin  v.  Lisenby,  73  III.  68. 
the  termini  but  only  for  a  part  of  the  *  Marshall  County  v.  Sohenok,  5 
distance.  It  was  held  by  a  divided  Wall.  773 ;  Barrett  i'.  Schuyler  County 
court  that   the   bonds   were  valid.  Court,  44  Mo.  197 ;  Fi-eeport  v.  Marks, 
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Bat  where  legislative  authority  was  wanting  in  the  first  in- 
stance, they  cannot  be  made  binding  by  mere  municipal  rati- 
fication, because  there  is  no  more  power  to  ratify  than  there 
was  to  create  originally.'  In  such  a  case,  however,  it  is  com- 
petent for  the  legislature  to  validate  the  bonds  by  a  statute 
passed  subsequent  to  the  issue.^  Municipal  bonds  not  origi- 
nally authorized  but  subsequently  ratified  by  the  legislature 
will  be  held  valid  in  the  federal  courts  on  the  well-settled 
doctrine  of  the  United  States  Supreme  Court  as  to  the  power 
of  a  State  legislature,  in  the  absence  of  any  constitutional  pro- 
vision to  the  contrary,  to  ratify  acts  of  a  municipal  corpora- 
tion which  it  might  originally  have  authorized,  notwithstanding 
decisions  of  the  State  Supreme  Court  adverse  to  such  doctrine, 
rendered  after  the  issue  of  the  bonds  and  the  passage  of  the 
curative  act.' 


59  Pa.  St.  253;  1  Dillon  on  Munic. 
Corp.  (4th  ed.),  §  463;  Campbell  v. 
Kenosha,  5  Wall.  194  For  ratification 
by  levy  of  tax  and  payment  of  in- 
terest, see  Burr  v.  Chariton  County, 
3  McCrary,  604;  Mills  v.  Gleason,  11 
Wis.  470;  Brown  v.  Bon  Homme 
County  (Dak.),  46  N.  W.  Rep.  173. 
That  mere  silence  will  not  create  a 
ratification,  see  Otis  v.  Stockton,  76 
Me.  506. 

1  Katzenberger  v.  City  of  Aberdeen, 
131  U.  a  173 ;  Pana  v.  LippincoW,  3 
IlL  App.  466;  Atchison  v.  Butcher, 
3  Kan.  104 ;  Howe  v.  Keeler,  27  Conn. 
."538 ;  Bleu  v.  Bean  Eiver  &o.  R  Co., 
30  Cal.  603;  People  v.  Flagg,  17  N.  Y. 
584;  District  Township  of  Doon  v. 
Cummins  (U.  S.,  1893),  13  S.  W.  Rep. 
330,  333. 

2  Grenada  County  v.  Brogden,  112 
U.  S.  361 ;  Deyo  v.  Otoe  County,  37 
Fed.  Eep.  246;  BoUes  v.  Brimfield, 
120  TJ.  S.  759;  Otoe  County  v.  Bald- 
win, 111  U.  S.  1 ;  Town  of  Elmwood 
V.  Marcy,  93  U.  S.  389 ;  Quincy  v. 
Cook,  107  U.  S.  549;  Kead/y.  Platts- 
mouth,  107  U.  S.  568;  Jonesboro  i;. 
Cairo  &o.  R.  Co.,  110  U.  S.  193; 
County  of  Jasper  v.  Ballou,  103  U.  S. 


745 ;  Shaw  v.  Norfolk  E.  Co.,  5  Gray, 
180;  Black  v.  Cohen,  52  Ga.  621; 
Winn  V.  Macon,  31  Ga.  375 ;  Bass  v. 
Columbus,  30  Ga.  845 ;  Frederick  v. 
Augusta,  5  Ga.  561 ;  Wilson  v. 
Hardesty,  1  Md.  Ch.  56;  Knapp 
V.  Grant,  37  Wis.  147;  Kimball  v. 
Bosendale,  43  Wis.  407;  Copes  v. 
Charleston,  10  Rich.  (S.  C.)  Law,  491 ; 
New  Orleans  v.  Poutz,  14  La.  Ann. 
866;  Duanesburgh  v.  Jenkins,  57 
N.  Y.  177;  Municipality  v.  Orleans 
Theater  Co.,  3  Rob.  (La.)  209 ;  Brad- 
ley V.  Franklin  County,  65  Mo.  638 ; 
Lewis  V.  Shreveport,  3  Woods  (C.  C), 
205 ;  Williams  v.  Roberts,  88  111.  11 ; 
Gardner  v.  Haney,  86  Ind.  17 ;  Satterlee 
V.  Matthewson,  3  Peters,  380 ;  Comer 
V.  Folsom,  13  Minn.  319 ;  Kunkle  v. 
Town  of  Franklin,  13  Minn.  127: 
Bridgeport  v.  Housatonic  R.  Co.,  V> 
Conn.  475;  Wilkinson  v.  Leland,  2 
Peters,  637 ;  Atchison  &c.  R.  Co.  v. 
Jefferson  County,  17  Kan.  39 ;  First 
Nat  Bank  v.  Yankton  County,  101 
U.  S.  139;  Keithsburg  v.  Friok,  34 
IlL  405. 

*Dows  V.  Town  of  Elmwood,  34 
Fed.  Rep.  114;  following  BoUes  v. 
Town  of  Brimfield,  130  U.  S.  759. 
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§  905.  The  same  subject  continued. —  But  curative  acts 
will  not  be  extended  by  a  latitudinary  construction  so  as  to 
cover  cases  that  are  not  clearly  within  the  legislative  intent.' 
Thus,  an  act  legalizing  all  subscriptions  not  made  in  violation 
of  the  constitution  of  the  State  was  held  not  to  validate  bonds 
issued  in  pursuance  of  a  vote  but  without  legislative  author- 
ity.^ And  the  statute  is  not  operative-  if  at  the  time  it  is 
enacted  the  legislature  has  no  power  under  the  constitution 
to  authorize  the  issue  of  the  bonds,'  or  to  enable  the  corpora- 
tion to  issue  them  in  the  manner  attempted.* 

§  906.  Effect  of  consolidation  of  companies  on  authority 
to  subscribe. —  It  was  held  by  the  Supreme  Court  of  the 
IJnited  States  in  Marsh  v.  Fulton  County  *  that  where  the  peo- 
ple of  a  county  voted  in  favor  of  a  subscription  for  stock  in  a 
railroad  an  act  of  the  legislature  passed  before  the  subscrip- 
tion was  actually  made,  making  fundamental  changes  in  the 
organization  of  the  company,  and  dividing  it  substantially 
into  three  companies,  worked  in  law  a  revocation  of  the 
authority  of  the  county  officers  to  make  the  subscription. 
But  there  was  in  that  case  nothing  in  the  general  law  of  the 
Statej  and  nothing  in  the  charter,  which  authorized  the  com- 
pany to  change  its  organization.  In  Nugent  n.  The  Supervis- 
ors of  Putnam  County,*  the  principle  was  asserted  that  a 
contract  for  subscription  is  precluded  or  discharged  by  a  sub- 
sequent alteration  of  the  organization  or  purposes  of  the  com- 
pany, only  when  such  alteration  is  both  fundamental.and  not 
provided  for  or  contemplated  by  either  the  charter  itself 
or  the  general  laws  of  the  State.'    In  Harshman  v.  Bates 

11  Dillon  on  Munic.  Corp.  (2d  ed.),  'See,  also,  Span-ow  v.  Evansville 

g544;   Hayes  v.  Holly   Springs,  114  &c.  R.  Co.  7  Porter  (Ind.),  369;  Bish 

U.  S.  130.  V.  Johnson,  31  Ind.  299;  Hannah  v. 

2  Hayes  tt  Holly  Springs,  114  U.  S.  Cincinnati,  20    Ind.    30;    Bishop  v. 

130.  Brainard,  38  Conn.  389 ;  Schenectady 

'  Sykes  v.  Columbus,  55  Miss,  115 ;  &c.  Plank  Eoad  Co.  v.  Thatcher,  11  N. 

Hardenberg  v.  Van  Keuren,  4  Abb.  Y.  102 ;  Buffalo  &c  R.  Co.  v.  Dudley, 

N.  C.  43 ;  Single  v.  Marathon  County.  14  N.  Y.  336 ;  Meadow  Dam  v.  Gray, 

38  Mo.  364.  30.Me.  547;  Agricultural  Branch  R. 

<  Katzenberger  v.  Aberdeen,  131  U.  Co.    v.  Winchester,  13    Allen,    33 ; 

S.  173.  Noyes  v.  Spaulding,  27Vt.  430;  Pa- 

6 10  Wall.  676.  cific  E.  Co.  v.  Renshaw,  18  Mo.  310 ; 

6 19  Wall  341.  Fry  v.  Lexington,  3  Met  314 ;  Illinois 
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County,'  before  the  authority  to  subscribe  conferred  by  vote 
upon  the  county  court  had  been  executed  by  it,  the  company 
consolidated  with  another  under  a  general  law,  and  it  was 
held  that  the  power  of  the  county  court  was  thereby  extin- 
guishei.'  In  County  of  Scotland  v.  Thomas'  the  county 
court,  under  direct  legislative  authority  to  subscribe  to  the 
stock  of  a  certain  company,  subscribed  to  a  company  subse- 
quently formed  by  consolidation  (authorized  by  the  act),  and 
the  subscription  was  sustained.*  The  doctrine  declared  in 
the  Putnam  county  case  has  been  frequently  affirmed  *  and 
the  rigid  rule  laid  down  in  Karshman  v.  Bates  County  *  very 
much  weakened,  if  not  denied.^ 

§  907.  Effect  of  constitntional  prohibitions. —  Constitu- 
tional provisions  prohibiting  the  legislature  from  authorizing 
loans  or  subscriptions  for  stock  are  prospective,  not  retroact- 
ive ;  they  act  as  a  limitation  on  future  legislation  only,  and  do 
not  operate  to  repeal  enabling  acts  or  grants  of  power  in 
charters  then  existing.  Although  put  into  execution  by  mak- 
ing the  subscription  or  issuing  the  bonds  after  the  adoption 
of  the  constitution  the  power  remains  valid.* 

Elver  R  Co.  w.  Beers,  27  IlL  189;  self  [no  vote  of  the  electors  being 

Terre  Haute  &c.  E.  Co.  v.  Earp,  21  required  by  the  act] 

IlL  292L  'New  Buffalo  v.  Iron  Co.,  105  U. 

1 92  XJ.  S.  569.  S.  73 ;  Town  of  East  Lincoln  v.  Dav- 

*The  decision  was  based  upon  the  enport,  94  U.  S.  801 ;  Wilson  v.  Sala- 

principles  governing  the  law  of  prin-  manca,  99  U.  S.  504 ;  Empire  v.  Dar- 

cipal   and  agent,  but  Judge   Dillon  lington,  101    U.   S;  87;  Menasha  v. 

points    out   that  it   is   reconcilable  Hazard,  102  17.  S.  81 ;  Harter  v.  Ker- 

with  Nugent  v.  The  Supervisors  of  nochan,  103  IT.  S.  562;  County  of 

Putnam  County,  19  Wall  241,  on  Tipton  v.  Locomotive  Works,  103  U. 

the  ground  that  in  the  latter  case  S.  523. 

the  consolidation  was  effected  after,  '  92  IT.  S.  569. 

whereas  in  the  former  it  was  before,  f  Livington  County  v.  Portsmouth 

the  subscription.    1  Dillon  on  Munic.  Bank,  128  IT.  S.  102. 

Corp.  (4th  ed.),  §  541.  8  Scotland  County  v.  Hill,  132  U.  S. 

'94  XT.  S.  682.  107;  County  of  Callaway  v.  Foster, 

^Harshmanv.  Bates  County,  92  IT.  8.  93  IT.  S.  567;  Henry  County  v.  Nic- 

569,  was  distinguished  on  the  ground  olay,  95  U.  S.  619 ;  Schuyler  County 

that  there  the  county  court  was  "the  v.  Thomas,  98  U.  S.  169 ;  Cass  County  v. 

mere  agent  of  the  township  [by  a  Gillett,  100  IT.  S.  585 ;  Ralls  County  v. 

vote  of  the  electors],  while  in  this  case  Douglass,  105  IT.  S.  728 ;  Louisiana  v. 

the  county  court  acted  as  the  repre-  Taylor,    105    IT.    S.    454 ;    Calhoun 

sentative  authority  of  the  county  it-  County  v.  Galbraith,  99  IT.  S.  214 : 
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§  908.  The  same  subject  continued. — Eut  there  is  a  dis- 
tinotion  between  the  operation  of  a  constitutional  limitation 
upon  the  power  of  the  legislature  and  of  a  constitutional  in- 
hibition upon  the  municipality  itself.  In  the  latter  case  past 
legislative  action  is  annulled.'  And  if  the  inhibition  be  quali- 
fied by  conditions,  it  is  nevertheless  deemed  to  be  self -executing 
and  operating  directly  upon  the  municipality,  and  not.in  itself 
enabling  the  latter  to  proceed  i^  accordance  with  the  pre- 
scribed limitation,  and  further  legislation  is  necessary  before 
the  municipality  can  act.^ 


Macon  County  v.  Shores,  97  U.  S.  273 ; 
Randolph  County  v.  Post,  93  U.  S. 
503;  Ray  County  v.  Vansycle,  96 
U.  S.  675 ;  Fairfield  u.  Gallatin  County, 
100  TT.  S.  47;  Moultrie  County  v. 
Fairfield,  105  U.  S.  370 ;  Red  Rock  v. 
Henry,  106  U.  S.  596 ;  Town  of  Louis- 
ville V.  Portsmouth  Sav.  Bank,  104 
IT.  S.  469 ;  Thompson  v.  Kelly,  2  Ohio 
St.  647;  Fosdick  v.  Perrysburg,  14 
Ohio  St  473;  Cass  v.  Dillon,  3  Ohio 
St.  607.  This  doctrine  was  announced 
by  the  Supreme  Court  of  Missouri  in 
State  V.  Macon  County  Court,  41  Mo. 
453 ;  Kansas  City  &o.  R.  Co.  v.  Alder- 
man, 47  Mo.  849;  Smith  v.  Clark 
"  County,  54  Mo.  58,  70,  and  State  v. 
Sullivan  County  Court,  51  Mo.  532; 
but  a  contrary  rule  was  afterwards 
adopted  in  State  v.  Garroutte,  67  Mo. 
445 ;  State  v.  Dallas  County  Court,  72 
Mo.  329 ;  but  the  Supreme  Court  of 
the  United  States,  having  followed 
the  original  ruling  of  the  State  court 
in  cases  arising  in  Missouri,  declined 
(in  Ralls  County  v.  Douglass,  supra, 
and  Scotland  County  v.  Hill,  supra) 
to  reconsider  its  former  decisions  to 
the  prejudice  of  bona  fide  holders  of 
bonds  issued  prior  to  the  change  of 
decisions  in  the  State  courts. 

1 A  provision  in  the  new  constitu- 
tion keeping  in  force  all  laws  not  in- 
consistent therewith  does  not  per- 
petuate any  previous  law,  enabling  a 
municipality  to  do  that  which  it  is 


subsequently  forbidden  to  do  by  the 
constitution.  Norton  v.  Brownsville, 
129  U.  S.  479,  490. 

2 Norton  v.  Brownsville,  129  U.S. 
479.  Thus,  a  provision  in  the  Indiana 
constitution  forbidding  subscriptions 
unless  the  stock  were  paid  for  when 
subscribed  applied  to  a  subscription 
subsequently  made  under  authority 
of  a  prior  act  containing  no  limita- 
tion. Aspinwall  v.  Comm'rs,  33  How. 
364.  See,  also,  Wadsworth  v,  Eau 
Claire  County,  103  U.  S.  534;  Town 
of  Concord  v.  Portsmouth  Sav.  Bank, 
92  U.  S.  625  (constitution  of  Illinois); 
Falconer  v.  Buffalo  &c  R  Co.,  69 
N.  y  491 ;  Buffalo  &c.  R.  Co.  v.  Fal- 
coner, 103  U.  S.  831  (constitution  of 
New  Tork) ;  Jarrolt  v.  Moberly,  103 
U.  S.  580 ;  Kelley  v.  Milan,  127  U.  a  139 ; 
Pulaski  V.  Gilraore,  21  Fed.  Rep.  870 ; 
Milan  v.  Tennessee  Cent  R  Co.,  11  Lea 
(Tenn.),  330.  But  the  constitutional 
prohibition  cannot  affect  a  contract 
of  subscription  already  completed. 
Cass  County  v.  Gillett,  100  U.  S.  585 ; 
Gunn  V.  Barry,  15  Wall  610,  633; 
United  States  v.  Jefferson  County,  1 
McCrary,  356.  Or  a  donation  previ- 
ously  contracted.  Fairfield  v.  Gallatin 
County,  100  U.  S.  47,  overruling  Town 
of  Concord  v.  Portsmouth  Sav.  Bank, 
92  U.  &  625;  Chicago  &o.  R  Co.  v. 
Pinckney,  74  IlL  377.  But  the  dona- 
tion must  have  been  made  at  a  valid 
election.    Lippincott  v.  Pana,  93  IlL 
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§  909.  EflFeet  of  recitals  —  Knox  County  v.  Aspinwall. — 

The  case  of  Knox  County  v.  Aspinwall '  is  one  of  the  earliest 
and  inost  important  decisions  of  the  Supreme  Court  of  the 
United  States  in  municipal-bond  litigation.  A  statute  author- 
ized county  commissioners  "  to  take  stock  in  the  railroad,, 
payable  in  county  bonds,  such  as  had  been  issued,  provided  a 
majority  of  the  qualified  voters  of  said  county,  at  a  desig- 
nated election,  shall  vote  for  the  same."  The  notices  of  the 
election  provided  for  by  statute  were  not  given.  The  follow- 
ing recital  appeared  on  the  bond :  — "  This  bond  is  issued  in  part 
payment  of  a  subscription  of  $200,000  by  the  said  Knox 
county  to  the  capital  stock,  etc.,  by  order  of  the  board  of 
commissioners,  in  pursuance  of  the  third  section  of  the  act,  etc., 
passed  by  the  General  Assembly  of  the  State  of  Indiana  and 
approved  January  15,  1889."  In  a  suit  by  a  iona  fide  holder 
without  notice,  the  county  was  held  to  be  estopped,  as  against 
a  hona  fide  holder  for  value,  to  deny  the  validity  of  the  bonds 
on  the  ground  of  the  irregularity  of  the  election.  "The 
right  of  the  board  to  act  in  execution  of  the  authority,"  said 
the  court,  "  is  placed  upon  the  fact  that  a  majority  of  the  votes 
had  been  cast  in  favor  of  the  subscription;  and  to  have  acted 
without  first  ascertaining  it  would  have  been  a  clear  violation 
of  duty;  and  the  ascertainment  of  the  fact  was  necessarily 
left  to  the  inquiry  and  judgment  of  the  board  itself,  as  no 
other  tribunal  was  provided  for  the  purpose.  The  board  was 
one,  from  its  organization  and  genei'al  duties,  fit  and  compe- 
tent to  be  the  depositary  of  the  trust  thus  confided  to  it.    The 

24    The  contract  to  subscribe  will  Ing  Fund  Society  v.  City  of  PhiladeJ- 

be  protected  though  the  bonds  are  phia,  31  Pa.  St  175 ;  Sacramento  tx 

not  issued  until  afterwards.     Clay  Kirk,  7Cal.  419;  Logansportt).  Blaie- 

County  V.  Society  of  Savings,   104  more,   17  Ind.   318;  Shelby  County 

TJ.  S.  579 ;   S.  G,  5  Am.  &  Eng.  R.  Court  v.  Cumberland  &c.  R.  Co.,  8 

Cas.  170;  People  v.  Hamil,  184  111.  Bush  (Ky.),  209;  Chicago  &&  R.  Co. 

.  666 ;  fe  G,  22  Am.  &  Eng.  Corp.  Cas.  v.  Osage  County,  88  Kan.  597 ;  Board 

39;  Town  of  Middleport  v.  Mtns.  L.  of  Comm'rs  v.  State,  115  Ind.  64.    A 

Ins.  Co.,  88  111.  562 ;  Moultrie  County  vote  without  a  subscription  or  agrcntr- 

V.  Fairfield,  105  U.   S.   870.    As  to  ment  is  not  a  complete  obligation, 

when  the  contract  is  deemed  to  be  Union  Pac.  R.  Co.  v.  Davis  County,  6 

complete,  see  Falconer  v.  Buffalo  &c.  Kan.  256 ;  Bound  v,  Wisconsin  R. 

E.  Co.,  69  N.  Y.  491 ;  Jeflfries  v.  Law-  Co.,   45    Wis.    543 ;    Aspinwall    u 

rence,  42  Iowa,  498 ;  Nugent  u.  Super-  Comm'rs,  22  How.  364. 

visors,  19  Wall.  241;  Western  Sav-  121  How.  539. 
60 
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persbns  composing  it  were  elected  by  the  county,  and  it  was 
already  invested  with  the  highest  functions  concerning  its 
general  police  and  fiscal  interests.  .  .  .  We  do  not 
say  that  the  decision  of  the  board  would  be  conclusive  in  a 
direct  proceeding  to  inquire  into  the  facts  previously  to  the 
execution  of  the  power  and  before  the  rights  and  interests  of 
third  parties  had  attached ;  but  after  the  authority  has  been 
executed,  the  stock  subscribed,  a«d  the  bonds  issued  and  in 
the  hands  of  innocent  holders,  it  would  be  too  late  even  in  a 
direct  proceeding  to  call  it  into  question.  Much  less  can  it  be 
called  in  question  to  the  prejudice  of  a  bona  fide  holder  of  the 
bonds  in  this  collateral  way." 

§  910.  The  same  snbject. —  The  doctrine  laid  down  in 
Knox  County  v.  Aspinwall'  was  restated  by  Mr.  Justice 
Strong  in  a  later  case  as  follows : — "  "Where  legislative  author- 
ity has  been  given  to  a  municipality  or  to  its  officers  to  sub- 
scribe for  the  stock  of  a  railroad  company  and  to  issue  bonds 
in  payment,  but  only  on  some  precedent  condition,  such  as  a 
popular  vote, favoring  the  subscription,  and  where  it  may  be 
gathered  from  the  legislative  enactment  that  the  officers  of 
the  •!  municipality  were  invested  with  the  power  to  decide 
whether  the  condition  precedent  has  been  complied  with,  their 
recital  that  it  has  been,  made  in  the  bonds  issued  by  them  and 
held  by  a  hona  fide  purchaser,  is  conclusive  of  the  fact  and 
binding  upon  the  municipality,  for  the  recital  is  itself  a  decis- 
ion of  the  fact  by  the  appointed  tribunal." ' 

1  Cited  in  the  preceding  section.  v.  Portsmouth  Nafc  Bank,  105  U.  S. 

2  Town  of  Goloma  v.  Eaves,  93  U.  S.  343 ;  Lincoln  v.  Cambria  Iron  Co., 
484,  citing  Bissell  v.  JeflEersonville,  24  103  U.  S.  512 ;  Buchanan  v.  Litch- 
How.  287 ;  Van  Hastrup  V.  Madison  field,  102  U.  S.  278;  Menasha  v. 
<3itv,  1  Wall.  291;  Mercer  County  v.  Hazard,  103  U.  S.  81;  Foote  i).  Pike 
Hacket,l  Wall.  83;  St.  Joseph  Town-  County,  101  U.  S.  688;  Anthony  v. 
ship  V.  Rogers,  16  Wall.  644,  and  dis-  Jasper  County,  101 U.  S.  693 ;  Roberts 
tinguisbing  Marsh  u  Fulton  County,  u  Bolles,  101  U.  S.  119;  Douglass  v. 
10  Wall.  676.  See,  also,  for  other  Pike  County^  101  U.  S.  677 ;  Pompton 
cases  illustrating  this  doctrine,  v.  Cooper  Union,  101  U.  S.  196 ;  Darl- 
Oregon  v.  Jennings,  119  U.  S.  74 ;  ington  v.  Jackson  County,  101  U.  S. 
Anderson  County  v.  Beal,  113  U.  S.  688;  Lyons  v.  Munson,  99  U.  S.  684; 
827 ;  Dixon  County  v.  Field,  111  U.  a  Hackett  v.  Ottawa,  99  U.  S.  86 ;  Wey- 
83;  NorthernBank  of  Toledo  v.  Por-  auwega  v.  Ayling,  99  U.  S.  112;  Wil- 
ier Township,  110  U.  S.  608 ;  Ottawa  son    V.    Salamanca,  99    U.  &   499; 


§  911.] 


BONDS   AND    COUPONS. 


947 


§  911.  Authority  to  determine  performance  of  conditions 
precedient. —  In  Bernards  To w^nship  v.  Morrison,'  special  com- 
missioners were  authorized  to  borrow  money  on  the  credit  of 
a  township  and  issue  bonds  therefor  upon  the  written  consent 
of  a  majority  of  tax-payers  indorsed  by  the  affidavit  of  the 
assessors,  etc.  The  bonds  actually  issued  were  not  in  excess 
of  the  amount  authorized  by  the  statute.  A  paper  purporting 
to  contain  the  consent  of  the  requisite  number  ©f  tax-payers 
was  regularly  filed,  the  bonds  recited  that  they  were  issued 
in  pursuance  of  the  act,  and  the  plaintiff  was  a  honajide  holder. 
It  wasi  contended  that  the  consent  roll  did  not  in  fact  contain 
the  requisite  number  of  tax-payers  and  that  the  affidavit  of 


Calhoun  County  V.  Galbraith,  99  U.  S. 
214;  Nauvoo  v.  Ritter,  97  U.  S.  389; 
Macon  County  v.  Shores,  97  U.  S. 
273;  Warren  County  v.  Marcy,  97 
U.  S.  96 ;  Daviess  County  v.  Huide- 
koper,  98  U.  S.  98 ;  Schuyler  County 
V.  Thomas,  98  U.  S.  169 ;'  San  Antonio 
n.  Barnes,  96  U.  S.  316 ;  San  Antonio  v. 
Mehaffy,  96  U.  S.  312 ;  Cass  County  v. 
Johnston,  95  U.  S.  360;  Scotland 
County  V.  Thomas,  94  U.  S.  682; 
Johnson  County  v.  January,  94  U.  S. 
202 :  Leavenworth  County  v.  Barnes, 
94  U.  S.  70 ;  Douglass  County  Comm'rs 
V.  Bolles,  94  XJ.  S.  104;  Johnson 
County  Comm'rs  v.  Thayer,  94  U.  S. 
631 ;  East  Lincoln  v.  Davenport,  94 
U.  S.  801 ;  Callaway  County  v.  Foster, 
93  tr.  S.  567;  Randolph  County  v. 
Post,  93  U.  8.  502;  Humboldt  Town- 
ship V.  Long,  92  U.  S.  642 ;  Venice  v. 
Murdock,  92  U.  S.  494 ;  Town  of  Elm- 
wood  V.  Marcy,  92  U.  S.  289 ;  Moultrie 
V.  Rockingham  &c.  Sav.  Bank,  92 
U.  S.  631 ;  Marcy  v.  Oswego  Town- 
ship, 92  U.  S.  637;  Pendleton  County 
V.  Amy,  18  Wall.  297 ;  Kenicott  v. 
Jeflferson  County,  16  Wall.  452; 
Lynde  v.  Winnebago  County,  16 
Wall.  6;  Grand  Chute  v.  Winegar, 
15  Wall.  371;  Lexington  u  Butler, 
14  Wall.  284;  Marshall  County  Sup. 
V.  Schenck,  6  Wall  772;  Cincinnati 


V.  Morgan,  3  Wall.  275;  Rogers  r. 
Burlington,  3  Wall.  654;  Meyer  v. 
Muscatine,  1  Wall.  384;  Gelpcke 
V.  Dubuque,  1  Wall.  175 ;  Moran  v. 
Miami  County,  2  Black,  722 ;  Woods 
V.  Lawrence  County,  1  Black,  386 ; 
Mygatt  V.  Green  Bay,  1  Biss.  (C.  C.) 
393;  Nicolay  v.  St  Clair  County,  3 
Dill.  (C.  C.)  163;  Huidekoper  v. 
Buchanan  County,  3  Dill.  175 ;  Phelps 
V.  Lewiston,  15  Blatchf.  131;  Third 
Nat.  Bank  &c.  tt  Seneca  Falls,  15 
Fed.  Rep.  783 ;  Hopper  v.  Covington, 
8  Fed.  Rep.  777 ;  Gary  v.  Ottawa,  8  Fed. 
Rep.  199;  Carrier  v.  Shawanguhk, 
10  Fed.  Rep.  220 ;  Irwin  v.  Town  of 
Ontario,  3  Fed.  Rep.  49 ;  St.  Louis  v. 
Shields,  63  Mo.  247;  Catron  v.  La 
Fayette  County  (Mo.,  1891),  17  S.  W. 
Rep.  577;  Smith  v.  Clark  County,  54 
Mo.  58 ;  Steines  v.  Franklin  County, 
48  Mo.  167 ;  State  i'.  Saline  County, 
48  Mo.  390;  Carpenter  v.  Lathrop 
51  Mo.  483 ;  Wilkinson  v.  Peru,  61 
Ind.  1 ;  Shorter  v.  Rome,  62  Ga.  621 ; 
Lane  v.  Embden,  72  Me.  354 ;  Ander- 
son County  11.  Houston  &c.  R  Co.,  52 
Tex.  228;  Bargate  v,  Shortridge,  5 
CI.  (H.  L.  Caa)  297;  In  re  Imperial 
Land  Co.,  K  R  11  Ex.  478;  Webb  v. 
Heme  Bay  Comm'rs,  L,  R  6  Q.  R 
643. 
1 133  U.  S.  52a 
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the  assessor  was  not  true,  but  the  court  held  that  these  de- 
fenses were  unavailing.  "  While'  it  is  true,"  said  Justice 
Brewer,  delivering  the  opinion  of  the  court,  "  that  the  act 
does  not  in  terms  say  that  these  commissioners  are  to  decide 
that  all  preliminary  conditions  have  been  complied  with,  yet 
such  express  direction  and  authority  is  seldom  found  in  acts 
providing  for  the  issuance  of  bonds.  It  is  enough  that  full 
control  in  the  matter  is  given  to^he  officers  named."  ^ 

§  912.  The  same  subject  continued  —  Illustration. —  The 

bonds  of  a  village  recited  that  they  were  in  conformity  with 
the  general  laws  of  the  State  under  which  the  village  was  in- 
corporated, and  were  authorized  by  the  board  of  trustees  at  a 
regular  meeting  thereof  held  on  a  designated  day.  They 
were  signed  by  the  president  and  clerk  of  the  board,  and  ex- 
ceeded in  amount  the  sura  for  which  the  board  could  incur 
indebtedness  without  a  vote  of  the  electors,  which  was  not  had,  • 
and  were  also  in  excess  of  the  indebtedness  which  the  electors 
could  authorize  the  board  to  incur.  The  Supreme  Court  of 
Michigan  held  that  the  bonds  were  void  in  the  hands  of  an 
innocent  holder.* 

§  913.  The  same  subject  continued  —  Illustration. —  A 

later  Michigan  case  furnishes  an  excellent  illustration  of  what 

•  Following  Montclair  v.  Ramsdell,  In  Brown  v.  Bon  Homme  County 

107  U.  S.  147 ;  Bernards  Township  v.  (So.  Dak.,  1891),  46  N.  W.  Rep.  173,  it 

Stebbirts;  109  U.  S.  341 ;  New  Provi-  was  held  that  when  the  bonds  were 

dence  v.  Halsey,  117  TJ.  S.  336,  and  issued  by  the  chairman  and  clerk  of 

approving  Cotton  u  New  Providence,  a  board  of  commissionersft  the  oflS- 

47  N.  J.  Law,  401 ;  Mutual  Ben.  I*  cials  named  having  no  general  au- 

Ins.  Co.  V.  Elizabeth,  43  N.  J.  Law,  thority  in  the  premises,  their  recital 

235.  of  authority  conferred  upon  them  by 

2 Spitzer  tl  Village  of  Blanchard,  the  board  was  not  conclusive.    "The 

83  Mich.  334.  "  In  this  case,"  said  the  doctrine  now  established,"  said  the 

court,  "  there  was   no  authority  in  court,  "  making  the  acts  and  recitals 

tlie  council  nor  in  the  president  and  of  the  diily  authorized  agents  of  the 

clerk  to  issue  the  bonds  in  suit,  un-  county  acting  within  the  scope  of 

less  first  authorized  to  do  so  by  a  their  authority  obligatory  upon  the 

vote  of  the  electors,  and  the  law  did  corporation,  is  sufficiently  onerous 

not  make  the  president  and  clerk  the  without  adding  to  it  a  liability  for 

judges  to  determine  and  certify  the  the  acts  and  recitals  of  unauthorized 

existence  of  the  fact  as  to  whether  agents." 
there  had  been  an  election  or  not" 
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will  be  deemed  a  sufficient  authiority  to  determine  conclusively 
the  existence  of  conditions  precedent  to  the  issue  of  bonds, 
A  statute  provided  that  "  whenever  any  school  district  shall 
have  voted  to  borrow  any  sum  of  money  the  district  board  of 
such  district  is  hereby  authorized  to  issue  the  bonds  of  such 
district  ...  by  the  moderator  and  director  of  such  dis- 
trict ...  in  such  form  ...  as  such  district  board 
shall  direct."  The  bonds  sued  on  were  signed  by  the  modera- 
tor and  director,  and  recited  that  they  were  issued  pursuant 
to  the  vote  of  a  meeting  held  at  a  day  named.  The  records 
of  the  school  district  failed  to  show  any  legal  authority  for 
the  issue  of  the  bonds.  They  did  show,  however,  that  there 
was  what  was  claimed  to  be  a  meeting  held  at  the  time  stated 
in  the  bond,  and  that  some  action  was  taken  at  that  meeting 
with  reference  to  the  issue  of  the  bonds.  The  court  held  that 
the  district  could  not  defend  upon  the  ground  that  the  law 
had  not  been  complied  with  previous  to  the  determination  of 
the  board  to  issue  the  bonds.' 

§  914.  The  same  subject  continued  —  Illustration. —  The 

rule  as  declared  in  New  Jersey  is  that  a  legislative  intent  to 
make  a  particular  officer  a  tribunal  to  decide  whether  the  pre- 
requisites to  the  exercise  of  the  authority  existed  will  not  be 
inferred  when  the  act  provides  that  the  existence  of  such  pre- 
requisites shall  be  made  matter  of  record.  In  that  case  the 
purchaser  of  the  bonds  must  look  to  the  record  for  assurance 
of  title.  But  when  the  authority  of  an  officer  is  dependent 
on  facts  the  existence  of  which  is  exclusively  or  at  least  pecul- 
iarly within  his  knowledge,  the  legitimate  conclusion  is  that 

1  Gibbs  V.  School  Dist.  (Mich.,  1891),  make  a  record  of  the  proceedings  of 

50  N.   W.   Rep.   394,  distinguishing  all  district  meetings,  and  the  orders, 

Spitzer  v.  Village  of  Blanchard,  83  resolutions  and  other  proceedings  of 

Mich.  234.    Champhn,  G.  J.,  said :  —  the  board.    It  matters  not,  therefore, 

"  We  think  the  assertion  appearing  that  the  records  kept  by  the  board  do 

npon  the  face  of  the  bond  is  sufH-  not  show  the  order  of  the  board  to 

ci«nt  evidence  to  an  innocent  pur-  execute  the  bonds.    The  title  of  a 

chaser  that  the  board  ordered  and  bona  jMe  holder  of  the  bond  cannot 

directed  the  bond  to  be  issued.    The  be  defeated  by  a  neglect  to  enter  an 

officers  sifjning  the  bond  were  two  of  order  in  Cases  where  the  face  of  the 

the  three  officers  who  constituted  the  bond,  upon  which  he  has  a  right  to 

board,  and  the  director  is  the  officer  rely,  recites    that   such    order    was 

whom  the    statute  requires  should  made.'' 
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the  legislative  intent  was  to  invest  him  with  the  right  to 
decide  as  to  the  facts,  and  his  decision  was  meant  to  be  final 
so  far  as  respected  purchasers  for  value  and  without  notice  of 
any  flaw  in  the  transaction.*  In  the  case  last  cited  the  court 
said:  — "The  limit  of  the  issue  of  bonds  in  this  case  depended 
on  the  valuation  of  the  real  property  of  the  township  for  a 
certain  year,  to  be  ascertained  from  the  assessment  rolls  (by 
which  I  assume  was  meant  the  duplicate)  for  that  year. 
Whether  the  duplicate  assessment  of  taxes  is  a  public  record 
or  not,  and  in  whose  custody  it  lawfully  remains  after  the 
expiration  of  the  term  of  office  of  the  collector  to  whom  it 
was  delivered,  are  questions  that  have  been  mooted  but  not 
decided.''  However  they  may  be  answered,  it  is  clear,  that 
the  duplicate  in  this  case,  although  a  public  document,  was 
not  accessible  to  intending  purchasers,  but  was  especially 
accessible  to  the  township  officers  and  the  commissioners 
intrusted  with  this  power.  When  they,  issued  bonds  they 
averred  that  the  issue  was  within  the  limit." 

§  915.  The  doctrine  of  the  United  States  Supreme  Court 
summarized. —  The  doctrine  of  the  Supreme  Court  of  the 
United  States  was  summarized  by  Mr.  Justice  Strong  as  fol. 
lows: — ''Where  legislative  authority  has  been  given  to  a  mu- 
nicipality to  subscribe  for  the  stock  of  a  railroad  company 
and  to  issue  bonds  in  payment  of  the  subscription  on  the 
happening  of  some  precedent  contingency  of  fact,  and  where 
it  may  be  gathered  from  the  legislative  enactment  that  the 
officers  or  persons  designated  to  execute  the  bonds  were  in- 
vested with  power  to  decide  whether  the  contingency  had 
happened  or  whether  the  fact  existed  which  was  a  necessary 
condition  precedent  to  any  subscription  or  issue  of  the  bonds, 
their  decision  is  final  in  a  suit  by  the  bona  fide  holder  of  the 
bonds  against  the  municipality,  and  a  recital  in  the  bonds  that 
the  requirements  of  the  legislative  act  have  been  complied 
with  is  conclusive.  And  this  is  more  emphatically  true  when 
the  fact,  is  one  peculiarly  within  the  knowledge  of  the  persons 

1  Mutual  Ben.  L.  Ins.  Caw  Eliza-       ^  Hilyard  *,  Harrison,  87  N.  Ji  Law, 
beth,  43  N.  J.  Law,  235 ;  Cotton  v.    170. 
New  Providence,  47  N.  J.  Law,  401. 
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to  whom  the  power  to  issue  the  bonds  has  been  conditionally 
granted."  ^ 

;  §  916.  The  rule  in  New  York.— The  doctrine  of  the  Court 
of  Appeals  of  New  York  in  respect  to  the  conclusiveness  of 
recitals  by  the  otRcers  concerned  in  issuing  bonds  is  directly 
opposed  to  that  of  the  federal  courts.  "  There  can  be  no  hona 
fide  holders  of  bonds,"  said  Danforth,  J.,"  "  within  the  mean- 
ing of  the  law  applicable  to  negotiable  paper  which  have  been 
issued  without  authority.  A  town  has  no  general  authority  to 
issue  such  bonds.  It  can  issue  them  only  by  special  authority 
conferred  bj'  some  statute.  Unless  issued  in  the  way  pointed 
out  by  statute  they  cannot  bind  the  town."  Accordingly  it. 
was  held  that  where  the  statute  providing  for  the  issue  of 
bonds  required  the  consent  in  writing  of  a  majority  of '  the 
tax-payers,  owning  more  than  one-half  of  the  taxable  prop; 
erty  of  the  town,  and  providing  that  the  fact  that  such  major-- 
ity  had  been  obtained  should  be  proved  by  afHdavit  in' writ- 
ing of  one  of  certain  specified  town  oflBoers,  and  declaring 
that  the  affidavit  or  a  certified  copy  thereof  should  be  evi-; 
deuce  of  the  facts  therein  contained,  the  affidavit  was  not 
conclusive,  but  only  prima  facie  evidence  of  the  facts  stated; 
and  might  be  disputed  in  a  suit  by  a  hona  fide  holder.' 

1  Marcy  v.  Township  of  Oswego,  where  the  facts  which  would  have 
93  U.  S.  637,  referring  to  Town  of  shown  the  issue  of  the  bonds  to  hav^ 
Coloma  V.  Eaves,  92  U.  S.  484.  Judge  been  illegal  were  matters  appearing 
Dillon  says  it'  seems  to  be  a  logical  upon  the  public  records  of  the  ton:il7 
conclusion  ffom  the  reasoning  of  the  ship."  1  Dillon,  on  MupicCorj)., 
court  in  the  cases  involving  the  force  §  529.  In  Dixon  County  v.  Field,  ,1 1 J 
of  recitals  that  "  where  the  power  to  U.  S.  83,  it  was  said  that  "it  is  not 
issue  the  bonds  is  given  upon  the  con-  necessary  that  the  recital  should 
dition  qf  a  previous  vote  in  favor  of  enumerate  each  particular  f act.essen- 
the  proposition,  the  public  or  munic-  tial  to  the  existence  of  the  obligation, 
ipal  oflScers  can,  where  no  vote  what-  A  general  statement  that  the  bonds 
ever  has  been  taken  or  the  proposition  have  been  issued  in  conformity.  ..with 
has  been  voted  down,  bind  the  county  the  law  will  suffice,  so  as  to  einbrace 
or  municipality  by  the  fahe  recitals  in  every  fact  which  the  officers  making 
such  authorized  bonds,  provided  they  the  statements  are  authorized  to  de- 
are  issued  by  the  officers  intrusted  terraine  and  certify." 
by  statute  with  the  power  "  (1  Dillon  2  Cagwin  v.  Town  of  Hancock,  84 
on  Munic.  Corp..  §  535; ;    .    .    .    and  N.  Y.  533. 

this,  too,  it  will  be  observed,  where  3  Cagwin  v.  Town  of  HancocK,  84 

the  recital  in  the  bonds  was  general  N.  Y.  533,  on  the  ground  that  the 

and  not  specific  in  its  nature,  and  consent  of   the   tax-payers  was   a 
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§  917.  Signature  to  bonds. —  If  the  legislative  act  is  silent 
as  to  the  officers  who  shall  issue  the  bonds  they  should  be  ex- 
ecuted by  the  municipal  officers.'  "Where  the  name  of  the 
proper  officer  was  written  by  another  person  at  his  request 
and  afterward  treated  by  him  as  his  own,  by  participating 
in  the  negotiation  and  sale  of  the  bonds,  they  were  valid  in 
the  hands  of  a  ionafide  holder.* 


fundamental  condition  precedent  to 
the  power  to  issue  bonds,  and  that  it 
was  the  manifest  intention  of  the 
legislature  that  they  sliould  not  be  is- 
sued without  such  consent  See,  also, 
Starin  v.  Genoa,  23  N.  Y.  439  j  Gould 
V.  Sterling,  23  N.  Y.  439,  456;  Dodge 
«.,  Piatt  Cou-nty,  82  N.  Y.  218;  Town 
of  Venice  v.  Woodruff,  62  N.  Y.  462 ; 
Town  of  Duanesville  v.  Jenkins,  57 
N.Y.  186;  People  v.  Smith,  45  N.  Y. 
?8l;  People  v.  Mead,  24  N.  Y.  114; 
Williams  v.  Duanesburg,  66  N.  Y. 
12p;  Ontario  v.  Hill,  99  N.  Y.  324; 
Mercer  County  v.  Pittsburgh  &c.  E. 
Co.,  27  Pa.  St.  389;  Aurora  v.  West, 
83  Ind.  88;  City  and  County  of  St. 
Louis  V.  Alexander,  23  Mo.  483 ;  State 
V.  Saline  County,  45  Mo.  243.    The 
reasons  given  In  the  New  York  cases 
were  carefully  considered  in  Town  of 
Venice  v.  Murdock,  93  U.  S.  494  (on 
error  to  the  circuit  court   for  the 
northern  district  of  New  York),  and 
pronounced  unsound.  It  was  argued 
that  the  New  York  decisions  were 
judicial  constructions  of  a  statute  of 
that  State,  and  therefore  furnished  a 
rule   by    which    the   federal    court 
'should  be  guided.    But  the  Supreme 
Court  did  not  accept  this  view,  hold- 
ing-that  they  asserted  only  general 
propositions  concerning  the  validity 
of  commercial  paper,  and  applied  as 
well  to  the  execution  of  powers  or 
authorities  granted  by  private  per- 
sons as  to  the  issue  of  bonds  uudei- 
the  statute. 
iLane  v.  Embden,    73    Ma    351; 


Midtdleton  v.  Mullica,  112  U.  S.  433. 
Proper  ofHcers  of  a  township  are  the 
supervisor  and  clerk.  Walnut  Town- 
ship V.  Wade,  103  U.  S.  683;  Town  of 
Windsor  v.  Hallett  97  111.  304  See, 
also,  Kankakee  County  v.  ^tna  L. 
Ins.  Co.,  106  U.  S.  668 ;  Coler  v.  Board 
of  Comm'rs  (New  Mex.),  27  Pac.  Rep. 
619. 

2  School  Dist  V.  Xenia  Bank,  19 
Neb.  89.  See,  also,  on  the  same 
point,  Montgomery  v.  Township  of 
St  Mai-ys,  43  Fed.  Rep.  363.  A  public 
board  acts  by  a  majority  of  its  mem- 
bers. Blair  v.  Cuming  County,  111 
U.  S.  863 ;  Curtis  v.  Butler  County,  34 
How.  435 ;  Burleigh  v.  Town  of  Roch- 
ester, 5  Fed.  Rep.  667;  First  Nat 
Bank  v.  Arlington,  16  Blatchf.  57; 
Marion  County  v.  Clark,  94  U.  S.  378 ; 
Bissell  V.  Spring  Valley  Township, 
110  U.  S.  163.  If  the  statute  requires 
the  mayor's  signature,  the  council 
cannot  authorize  any  otner  person  to 
sign  them.  Coler  v.  Cleburne,  131 U. 
S.  163.  A  Washington  statute  re- 
quiring city  bonds  to  be  signed  by 
the  mayor  of  the  city  was  sufSciently 
complied  with  by  the  signature  of 
the  person  occupying  the  office  at  the 
date  of  their  negotiation  and  delivery, 
though  he  was  elected  after  the  day 
of  their  date.  Yesler  v.  City  of  Seat- 
tle (Wash.),  35  Pac.  Rep.  1014.  That 
a  lithograph  f  ac-simile  signature  may 
suffice,  see  Pennington  v.  Baehr,  48 
Cal.  565 ;  McKee  v.  Vernon  County, 
3  Dili  310. 
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§  918.  Sealing. —  Where  a  statute  gave  authority  to  bor- 
row money,  etc.,  and  to  execute  bonds  therefor,  and  provided 
that  the  bonds  should  be  under  the  hands  and  seals  of  the 
commissioners,  the  direction  was  declared  to  be  "a  matter  of 
form  rather  than  of  substance,"  "merely  a  directory  require- 
ment," and  "  not  an  essential  part  of  the  transaction."  ^ 

§  919.  Date  —  Ante-dating. —  The  true  date  of  the  issuance 
of  a  bond  is  the  date  when  it  actually  passes  out  of  the  cus- 
tody and  control  of  the  corporation  pursuant  to  contract,  and 
not  necessarily  the  day  of  the  date  which  it  bears.^  A  regis- 
tration law  was  enacted  subsequent  to  a  vote  for  the  issue  of 
bonds,  but  went  into  effect  before  the  bonds  were  actually  is- 
sued. The  bonds  bore  date  of  the  day  of  the  vote,  but  were 
signed  by  one  whose  authority  did  not  exist  until  after  the 


1  Draper  v.  Springport,  104  U.  S. 
501,  evidently  overruling  Avery  v. 
Springport, -14  Blatchf.  272,  although 
the  latter  case  is  not  referred  to. 
See,  also,  San  Antonio  v.  Mehaffy,  96 
TJ.  S.  312;  Ring  w,  Johnson,  6  Iowa, 
265;  Comm.  Ins.  Co.  v.  Cleveland 
&c.  li.  Co.,  41  Barb.  9;  People  v. 
Mead,  24  N.  Y.  114,  124;  Tovi^n  of 
Solon  V.  Williamsburg  Sav.  Bank, 
114  K  Y.  122.  As  to  sufficiency  of 
seal,  Stockton  v.  Powell  (Fla.),  10  So. 
Eep.  688;  Kelly  v.  McCormick,  28  N. 
Y.  318 ;  Board  of  Education  v.  Fonda, 
77  N.  Y.  350 ;  United  States  v.  Linn, 
15  Peters,  290.  Where  commission- 
ers intended  to  issue  bonds  in  behalf 
of  a  town  pursuant  to  statute  and 
stated  on  the  face  of  the  bonds  that 
they  had  done  so,  and  that  they  had 
thereto  set  their  hands  and  seals,  and 
the  town  received  full  consideration 
for  the  bonds,  and  the  purchasers 
bought  them  in  the  open  market,  in 
good  faith  and  for  value,  and  in 
ignorance  of  the  want  of  seals,  it  was 
held  that  a  court  of  equity  having 
jurisdiction  of  the  cause  and  of  the 
parties  would  prevent  the  formal 
defect  of  the  want  of  seals  from  be- 


ing set  up  to  defeat  an  action  at  law 
upon  the  bonds.  Bernards  Town- 
ship V.  Stebbins,  109  U.  S.  341,  citing 
Smith  V.  Aston,  Freem.  Ch.  388; 
Cockerell  v.  Cholmeley,  1  Russ.  &  Myl. 
418,  429:  Rutland  v.  Paige,  24  Vt. 
181 ;  Wiser  v.  Blachly,  1  Johns.  Ch. 
607 ;  Green  v.  Morris  &c.  R.  Co.,  1 
Beas.  (N.  J.)  165;  Druiff  v.  Parker, 
L.  R.  5  Eq.  131.  And  that  the  failure 
to  observe  the  omission  of  the  seals 
was  not  such  negligence  as  to  be 
fatal.  Citing  Wadsworth  v.  Wendell, 
5  Johns.  Ch.  324 ;  Montville  v.  Hough- 
ton, 7  Conn.  543 ;  Harris  v.  Pepperell, 
L.  R  5  Eq.  1 ;  Elliott  v.  Sackett,  108 
TJ.  S.  132.  In  Draper  v.  Springport, 
104 U.  S.  501,  Justice  Bradley  said:  — 
"  Whether  the  deviation  from  the  di- 
rections of  the  statute,  in  the  form  of 
the  obligations,  may  not  have  the 
effect  of  notice  to  the  holder,  suffi- 
cient to  allow  the  other  defenses  to 
be  set  up,  is  a  question  which  it  is 
unnecessary  at  this  time  to  decide. 
It  may  admit  of  much  considera- 
tion," 

3  School  Disk  V.  Xenia  Bank,  19 
Neb.  89. 
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registration  act  was  passed,  and  they  were  not  registered  in 
compliance  with  that  statute.  They  were  decided  to  be  in- 
va:lid  in  the  hands  of  a  'bona  fide  holder.^  The  same  result  was 
reached  where  the  bonds  were  not  signed  by  an  officer  who 
was  in  office  when  they  were  signed,  but  by  a  person  who  was 
in  office  on  the  ante-dated  day  on  which  they  bore  date.''  But 
a  purchaser  ignorant  of  the  fact  that  the  bonds  were  invalid 
on  account  of  such  a  defect  raaywecover  the  money  actually 
received  by  the  corporation.' 

§  920.  To  whom  payable. —  An  act  authorizing  a  subscrip- 
tion in  aid  of  a  railroad  provided  that  the  bonds  should  be 
made  payable  to  the  company  "  and  their  successor  and  as; 
signs,"  but  they  were  drawn  payable  to  the  company  or  bearer. 
It  was  insisted  that  the  divergence  from  the  prescribed  form- 
ula was  a  fatal  defect.  But  the  court  held  that  the  require- 
ment was  only  directory,  and  moreover  that  the  irregularity 
being  committed  by  the  servants  of  the  municipality  the  lat- 
ter was  estopped  to  take  advantage  of  it.* 

§  921.  Place  of  payment'.— It  has  been  repeatedly  decided 
by  the  United  States  courts  that  the  power  of  a  municipal 
corporation  to  make  any  contract  does  not  depend  upon  the 
place  of  performance  but  upon  its  scope  and  object ;  and  that 
no  legal  principle  is  violated  if  its  bonds  are  made  payable  at 

1  Anthony  u  County  of  Jasper,  101  providing  for  their  issue.  Flagg  v- 
tr.  S.  693,  clearly  distinguishing  Palmyra,  33  Mo.  440. 
Town  of  Weyauwega  v.  Ayling,  99  <  Supervisors  v.  Galbraith,  99  U.  S. 
U.  S.  112,  where  a  town  was  held  es-  214;  Indianapolis  R  Co.  v.  Hui-st,  93 
topped  from  proving  that  the  bonds  U.  S.  29 ;  Township  of  Rock  Creek  v. 
were  actually  signed  by  a  former  Strong,  96  U.  S.  271 ;  Bargate  v.  Short- 
clerk  after  he  went  out  of  office,  be-  ridge,  5  Clark  (a  L.),  297.  A  bond 
cause  the  clerk  in  office  adopted  that  payable  to  bearer  is  transferable  by 
signature  as  his  own  when  he  united  delivery  like  a  bank  note.  Common- 
with  the  chairman  of  the  board  in  wealth  v.  Allegheny  County,  37  Pa.  St 
delivering  the  bonds.  237.     Coupon  bonds  are   negotiable 

-■  Coler  V.  Cleburne  (1889),  131  U.  S.  though  not  made  payable    to    any 

163.  particular  person.    Smith    v.   Clark 

8  Louisiana  v.  WoOd,  103  U.  S.  294  County,  54  Mo.  58 ;  McCoy  v.  Wash- 
It  is  not  necessary  that  the  bonds  be  ington  County,  3  Phila.  381. 
dated  on  the  day  of  the  ordinance 
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a  distant  place  instead  of  the  treasury  of  the  corporation;^ 
but  a  contrary  rule  is  thoroughly  established  in  Illinois.^ 

§  922.  Time  of  maturity. —  Bonds  may  be  made  payable 
in  a  shorter  time  than  that  provided  for  by  statute.  In  de- 
claring that  such  bonds  were  not  ultra  vires  the  Supreme 
Court  of  New  Jersey  said :  — "  If  the  contract  was  in  opposi- 
tion to  express  legislation,  to  public  policy  or  to  any  general 
principle  of  law,  then  such  contract  must  fail ;  but  its  want  of 
coincidence  with  mere  naked  formalities  or  statutory  direc- 
tions not  intended  to  be  of  the  essence  of  the  thing  authorized 
will  not  have  such  effect.  The  circumstance  that  the  bonds 
•  were  required  to  be  payable  in  twenty  years  rather  than  in 
five  or  within  any  other  designated  period  could  not  be  a  mat- 
ter of  substance  or  anything  but  an  immaterial  incident  to  the 
act  authorized." ' 


'  Meyer  v.  City  of  Muscatine,  1 
Wall.  384;  Lynda  v.  Winnebago 
County,  16  Wall.  6;  Thompson  v. 
Lee  County,  3  Wall.  327 ;  Lexington 
V.  Butler,  14  Wall.  283;  Calhoun 
County  Sup.  v.  Galbraith,  99  U.  S. 
214;  Gelpcke  v.  Dubuque,  1  Wall. 
175;  Mygalt  v.  Green  Bay,  1  Biss. 
(U.  S.)  292. 

2  People  V.  Tazewell  County,  23  111. 
147,  where  the  court  said :  —  "  States, 
counties  and  corporations  created  for 
public  convenience  only  are  not  re- 
quired to  seek  their  creditors  to  dis- 
charge their  indebtedness,  but  when 
payment  is  desired  the  demand  shall 
be  made  at  their  treasury.  That  is 
the  only  placa  where  the  treasurer 
can  legally  have  the  public  funds 
with  which  he  is  intrusted.  To  au- 
thorize the  auditor  to  draw  his  war- 
rants on  the  treasurer,  payable  in  a 
sister  State  or  in  a  foreign  countiy, 
necessarily  imposes  an  obligation  on 
the  treasurer  to  provide  funds  at  tliat 
place  to  meet  them,  and  his  duties 
requiring  him  at  the  treasury  would 
require  the  employment  of  agents, 
tho  transmission  of  the. funds  at  a 


risk  of  loss  and  at  a  considerable  ex- 
pense in  charges,  insurance  and  dis- 
counts, which  are  not  incident  to  its 
payment  at  the  treasury."  The  rule 
applies  to  cities,  counties  and  public 
corporations  generally,  and  in  the 
absence  of  legislative  enactment 
"  they  have  no  power  to  make  their 
indebtedness  payable  at  any  other 
place  than  at  their  treasury.'.'  De- 
mand on  such  bonds  should  be  made 
at  the  treasury.  Pekin  v.  Reynolds, 
31  111.  529.  See,  also,  Prettyman  v. 
Tazewell  County,  19  III.  406;  John- 
son V.  Stark  County,  24  111.  75. 

3  Singer  Mfg.  Co.  v.  Elizabeth,  43 
N.  J.  Law,  249,  257.  See,  also.  Town- 
ship of  Rock  Creek  v.  Strong,  96  U.  S. 
271 ;  Mott  V.  United  States  Trust  Co., 
19  Barb.  569 ;  Northwestern  Mut.  Ins. 
Co.  V.  Overholt,  4  Dill.  287 ;  De  Voss 
V.  Richmond,  18  Gratt.  338.  Contra, 
Potter  V.  Town  of  Greenwich,  26  Hun, 
326.  See,  also,  Davis  v.  Yuba  County, 
75  Cal.  452;  Woodruff  v.  Okolona,  57 
Miss.  806;  Cairo  &c.'R.  Ca  v.  Sparta, 
77  111.  505.  Power  to  issue  bonds  to 
mature  fifteen  years  from  the  date 
of  the  statute  is  lawfully  exercised 
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§933.  Delirery. —  The  act  of  delivery  is  essential  ta  the 
existence  of  any  deed,  bond  or  note.  Although  drawn  and 
signed,  so  long  as  it  is  undelivered  it  is  a  nullity;  "not  only 
does  it  take  effect  only  ly  delivery  but  also  on  delivery." ' 
Where  a  town  had  ample  authority  for  issuing  its  bonds  to  a 
railroad  company  as  a  donation  or  subscription,  and  the  bonds 
were  executed  in  proper  form  and  made  payable  to  the  proper 
company,  but  were  delivered  to  tne  secretary  of  a  new  com- 
pany, and  there  was  nothing  pertaining  to  them  or  that  could 
have  been  ascertained  from  the  record  indicating  their  deliv- 
ery to  one  not  entitled  to  receive  them,  they  were  held  to  be 
enforceable  in  the  hands  of  an  innocent  purchaser.^ 

§  924.  Quality  of  municipal  Itonds  as  commercial  paper. 

Municipal  bonds  payable  to  bearer  are  uniformly  placed  on  the 
same  footing  as  other  negotiable  paper.  They  are  transfer- 
able by  delivery,  and  when  issued  by  and  under  competent 
authority  pass  into  the  hands  of  a  bona  fide  purchaser  for 
value  before  maturity  freed  from  any  infirmity  in  their 
origin.'     "Whatever  fraud  the  officers  authorized  to  issue 

by  issuing  bonds  four  years  after  date  18  Gratt  801 ;  Lovejoy  v.  Whipple,  18 

of  the  act  to  mature  in  eleven  years.  Vt.  379. 

Gilchrist  r.  Little  Rock,  1  Dill.  261.  ^Town  of  Prairie  «.  Lloyd,  97  111. 
C/. Green  u  Dyersburg, 3  Flip. (U.S.)  179.  A  conditional  delivery  would 
477 ;  BrowneH  v.  Town  of  Greenwich,  bind  the  company  but  not  the  ored- 
114  N.  Y.  518.  Bonds  payable  "in  itors  of  the  company  having  no 
twenty-five  years  after  date,"  with  a  knowledge  of  the  conditions.  Thomas 
stipulation  that  "  this  bond  will  be  v,  Morgan  County,  39  111.  496. 
redeemed,  if  desired,  twelve  years  3  Cromwell  v.  Sac  County,  96  U.  S. 
after  date,"  means  that  they  are  to  51 ;  New  Providence  i'.  Halsey,  117 
run  for  twenty-five  years  and  cannot  U.  S.  336 ;  Ottawa  v.  FirstNat  Bank, 
be  redeemed  until  then  without  the  105  U.  S.  343;  Wilson  County  v. 
consent  of  the  holder.  AUentown  Third  Nat  Bank,  103  U.  S.  770; 
School  Dist  V.  Derr,  115  Pa.  St.  489.  Block  v.  Bourbon  County  Comm'rs, 
The  time  for  which  the  bonds  are  to  99  U.  S.  686 ;  Comm'rs  v.  Block,  99 
run  may  be  estimated  from  a  future  U.  S.  686 ;  Calhoun  County  v.  Gal- 
date  if  the  latter  be  reasonable,  braith,  99  U.  S.  314;  Macon  County 
Daws  V.  Town  of  Elmwood,  84  Fed.  v.  Shores,  97  U.  S.  373 ;  Humboldt 
Rep.  114 ;  Marion  County  v.  Clark,  94  Township  v.  Long,  93  U.  8.  643 ; 
U.  S.  378.  United  States  u  Union  Pao.  E.  Co., 
>  Young  V.  Clarendon  Township,  91  U.  S.  73;  Burleigh  v.  Town  of 
133  U.  S.  340,  353.  Citing  Bayley  v.  Rochester,  5  Fed.  Rep.  667;  Marshall 
Taber,  5Mass.  386;  MarvinwMcCul-  County  v.  Schenck,  5  Wall.  784; 
loin,  30  Johns.  388;  Ward  «.  Churn,  Gelpoke  v.  Dubuque,  1  WalL  175; 
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them  may  have  committed  in  disposing  of  them,  or  however 
entire  may  have  been. the  failure  of  the  consideration  prom- 
ised by  parties  receivmg  them,  these  circumstances  will  not 
affect  the  title  of  subsequent  bona  fide  purchasers  for  value 
before  maturity  or  the  liability  of  the  municipalities." ' 

§  925.  Gonpons. —  The  interest  certificates  attached  to  bonds 
are  termed  coupons  and  are  so  called,  because  they  are  de- 
tachable. As  regards  their  form  and  execution  the  law  gov- 
erning the  bonds  themselves  equally  applies.  When  they  are 
made  negotiable,  as  they  generally  are,  by  the  words  "  to 
order"  or  "  bearer,"  no  defenses  can  be  raised  as  against  their 
validity  which  could  not  be  raised  against  the  bonds,  as  they 
are  in  fact  part  of  the  bond.  But  they  are,  when  containing 
the  proper  words,  negotiable  instruments  themselves;  audit 
has  been  held  that  when  detached  from  the  bonds  and  payable 
tO-  bearer,  although  overdue,  they  are  still  negotiable  instru- 
ments.^ Where  a  mortgage  is  given,  the  coupons  are  equally 
with  the  bonds  a  part  of  the  mortgage  debt,  and  upon  fore- 
closure the  holders  are  entitled   to  share  pro  rata  in  the 

Mercer  County  v.  Haoket,  1  "Wall,  coupons  dishonored  paper  so  as  to 
83:  Moran  v.  Miami  County,  3  Black,  subject  them  in  the  hands  of  a  pur- 
733;  White  v.  Vermont  &c.  R.  Co.,  chaser  for  value  to  defenses  good 
21  How.  i57o ;  Lexington  v.  Butler,  against  the  original  holder ;  and  that 
14  Wall.  382;  St.  Joseph  i".  Rogers,  16  such  a  holder  is  entitled  to  recover 
Wall.  644 ;  Blackman  v.  Lehman,  63  its  full  amount  against  the  maker, 
Ala.  545;  dToodman  v.  Simonds,  30  although  he  may  have  paid  less  than 
How.  343;  Murray  v.  Lardner,  2  its  par  value,  whatever  may  have 
Wall.  IIQ?  National  Bank  v.  Kirby,  been  its  original  Infirmity.  "This 
108  Mass.  497 ;  San  Antonio  v.  Lane,  rule  in  no  respect  infringes  upon 
83  Tex.  405 ;  Boss  v.  Hewett,  30  Wis.  the  doctrine  that  one  who  makes 
460 ;  Burnham  v.  Brown,  33  Me.  400 ;  only  a  loan  upon  such  paper  or  takes 
Gorgier  v.  Millville,  3  Barn.  &  C.  45 ;  it  as  collateral  security  for  a  preced- 
Brooks  V.  Mitchell,  9  M.  &  W.  15 ;  ent  debt,  may  be  limited  in  his  re- 
Goodwin  V.  Roberts,  L-  R-  1  App.  covery  to  the  amount  advanced  or 
Cas.  476;  Ackley  School  Dist  v.  secured."  Citing  Stoddard  v.  Kim- 
Hall,  113  U.  S.  185.  ball,  6  Cush.  469;  Allaire  v.  Harts- 
i  Field,  Justice,  in  Cromwell  v.  Sac  home,  31  N.  J.  Law,  605 ;  Williams 
County,  96  U.  S.  51,  57.  It  was  there  v.  Smith,  3  Hill,  301 ;  Chioopee  Bank 
held  that  an  overdue  and  unpaid  v.  Cbapin,  8  Met  40;  Lay  v.  Wiss- 
coupon  for  interest,  attached  to  a  man,  86  Iowa,  305. 
municipal  bond  which  has  several  *  Thompson  v.  Perrine,  106'  U.  S. 
years  to  run,  does  not  render  the  589;  Grjind  Rapids  &c.  R.  Co.  v. 
bond  and  the  subsequently  maturing  Sanders,  54  How.  Pr.  214. 
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proceeds.'  All  holders  of  detached  coupons  are  upon  the  same 
level,  and  there  is  no  priority  in  the  order  of  their  payment 
out  of  the  proceeds  of  a  mortgage ;  nor  have  they  any  prece- 
dence over  the  bonds  to  which  they  were  originally  attached.' 

§  926.  Payment  of  coupons. —  A  coupon  becomes  due  and 
payable  on  the  day  fixed  in  the  bond  and  coupon  for  payment, 
but  it  has  been  decided  and  it  is  q^ cepted  that  they  are  enti- 
tled to  three  days  of  grace  like  other  negotiable  instruments.' 
Upon  the  expiration  of  the  days  of  grace  and  non-payment' 
they  are  dishonored  and  pass  subject  to  all  equities  existing 
against  the  transferrer.  But  the  presumption  exists  in  favor 
of  the  holder  that  he  is  a  holder  for  value  before  maturity, 
and  the  burden  of  proof  devolves  upon  him  who  contests  the 
payment.*  Contrary  to  the  ordinary  rule  governing  negotia- 
ble paper,  a  coupon  need  not  be  presented  for  payment  unless 
there  are  words  in  it  requiring  the  holder  to  make  a  demand.' 

§  927.  Interest  upon  interest. —  Coupons  being  negotiable 
instruments  in  themselves  are  as  a  matter  of  course  entitled  to 
interest  upon  their  face  value  after  non-payment  at  maturity.* 
Ordinarily  demand  is  not  necessary  to  fix  the  time  from  which 

•  Union  Trust  Co.  v.  Monticello  &c.  *  Jones  on  Eailway  Securities, 
R.  Co.,  63  N.  Y.  314;  Haven  i;.  Grand  §  825;  Walnut  v.  Wade,  103  U.  & 
Juuction  &  D.  Co.,  109  Mass.  88;  683 ;  Warner  v.  Rising  Fawn  Iron  Co., 
County  of  Beaver  v.  Armstrong,  44  3  Woods,  514.  But  see  Gorman  v. 
Pa.  St  63.  And  if  by  a  condition  in  Sinking  Fund  Comm'rs,  25  Fed.  Rep. 
the  mortgage,  securing  tlie  bonds,  647,  whicli  liolds  that,  where  the 
they  become  prematurely  due,  the  holder  of  State  coupons  has  a  right 
holder  is  entitled  to  payment  of  the  to  have  them  funded,  he  must  oflfer 
coupons  which  become  subsequently  them  and  demand  that  they  be 
due.  Welsh  v.  First  Div.  R.  Co.,  S5  funded  in  order  that  his  right  may 
Minn.  314.  be  fixed,    tt  is  no  excuse  tliat  bis  de- 

2  Ketchum  v.  Duncan,  96  U.  S.  659 ;  mand  would  have  been  fruitless. 
Sewall  u  Brainard,  38  Vt.  364.  ePana  v.   Bowler,  107  U.  S.  529; 

3  Jones  on  Railway  Securities,  §  326 ;  Eoshkokong  v.  Burton,  104  U.  S.  668 ; 
Evertson  v.  First  National  Bank,  66  Walnut  v.  Wade,  103  U.  S.  695 ;  Amy 
N.  Y.  14.  Contra,  Daniels  on  Negotia-  v.  Dubuque,  98  U.  S.  471 ;  Gelpcke  v. 
ble  Instruments  (3d  ed.),  §  1490a.  City  of  Dubuque,  1  Wall.  175 ;  Ashue- 
Money  bonds  and  interest  coupons  lot  R  Co.  v.  Elliott,  57  N.  Y.  397 ; 
are  not  entitled  to  days  of  grace  in  North  Pa.  R.  Co.  v.  Adams,  54  Pa, 
Massachusetts.  Chaffee  v.  Middlesex  St  94 ;  City  of  Jeffersonville  v.  Pat- 
E.  Co.,  146  Ma.s8.  224,  335.  terson,  26  Ind.   16;   Welsh  v.  First 

*  Murray  v.  Lardner,  3  Wall.  110.  Div.  &o.  R.  Co ,  33  Minn.  330. 
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the  interest  is  to  run.  But  if  the  boad  is  payable  at  a  partic- 
ular time  on  demand,  it  is  a  condition  precedent  and  must  bo 
complied  with.^  The  interest  upon  coupons  after  maturity  is 
not  calculated  at  the  rate  expressed  in  the  bond,  but  at  the 
legal  rate.* 

§  928.  Refunding,  substituted  and  renewal  bonds. — When 
the  municipality  has  the  power  to  issue  bonds  and  they  have 
been  issued,  it  may  substitute  other  bonds  of  the  same  nature 
in  their  stead  —  may  change  the  form  though  not  the  sub. 
stance  of  its  liability.  .To  do  this,  however,  there  must  be' a 
substantial  consent  of  the  holders  of  the  original  bonds.  Like- 
wise refunding  bonds  may  be  issued  to  redeem  those  falling 
due.  When  they  are  issued  under  the  proper  conditions,  which 
is  determined  by  the  legislative  enactment,  the  municipality 
is  liable  as  under  the  original  issue.' 

§929.  The  same  subject  continued. —  The  municipality, 
by  issue  of  the  new  bonds,  waives  any  defenses  it  may  have 
to  the  old  bonds.  By  the  new  issue  it  obtains  an  advantage 
in  postponing  the  time  of  payment,  and  generally  in  the  rate 
of  interest ;  and  after  the  holders  of  the  original  issue  have 
surrendered  their  evidence,  the  town  will  not  be  permitted  to 
set  up  old  irregularities  as  defenses  which  the  creditor  had 

1  Aurora  City  v.  West,  7  Wall.  82 ;  R  Co.,  3  S.  C.  248 ;  Spencer  v.  Pierce, 
Gelpcke  v.  City  of  IJubuque,  1  Wall.    5  R  I.  63. 

175 ;  Jonea  on  Ry.  Securities,  §  333.  '  Jasper  Co.  v.   Ballon,  108  U.  S. 

Where  the    corporation    in  its    an-  745 ;  Little  Rock  v.  Merchants'  Sav. 

swer  sets  up  that  it  had  money  and  Bank,  98  U.   S.  308 ;  Portland  Sav. 

was  ready  to  pay  coupons  had  they  Bank  v.  Evansville,  25  Fed.  Rep.  389 ; 

been  presented,  it  is  suflScient  to  de-  Galena  v.  Corwith;  48  111.  433 ;  SuUi- 

feat  the  claim  for  interest.    Walnut  van  v.  Walton,  20  Fla.  553.   See,  also, 

V.  Wade,   103  U.  S.  683.    The  same  Blanton  v.  McDowell  Co.,  101  N.  C. 

rule  obtains  when  the  coupon  holders  533,  where  it  was  held  that  under 

are  non-residents  of  the  country  and  the  constitution  of  North  Carolina  a 

have  failed  to  make  demand  and  are  new  issue  of   bonds  declaring  that 

unable  to  prove  that  the  corporation  they  are  in  place  of  bonds  maturing 

was  unable  or  unwilling  to  pay  them  and  are    a  continuation  of  the   old 

upon  demand.  Emden  v.  Lehigh  Coal  liability  need  not  be  submitted  to  a 

Co.,  47  Pa.  St  76.  vote  of  the  people.    The  same  reme- 

2  Cromwell  v.  County  of  Sac,  96  dies  may  be  used  for  the  enforcement 
U.  S.  51 ;  Langston  v.  South  Carolina  as  were  provided  in  the   old  issue. 

People  V.  Lippincott,  81  111.  19a 
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the  right  to  assume  were  waived  when  it  made  him  the  new 
offer.  The  municipality  must  do  equity.'  So  careful  have 
the  courts  been  to  protect  the  interests  of  holders  of  renewal 
bonds,  that  where  an  old  issue  had  been  held  invalid  and  the  mu- 
nicipality could  not  ordinarily  issue  new  bonds  in  renewal,  yet 
where  it  was  specially  authorized  to  issue  new  bonds  in  pay- 
ment of  its  indebtedness,  the  holders  of  the  original  boiids 
were  deemed  creditors  and  were  entitled  to  new  bonds.^  When, 
however,  the  bonds  were  issued  in  positive  violation  of  stat- 
ute, the  holders  of  old  bonds  cannot  substitute  them.* 

§  930.  Estoppel  by  matter  in  pais. —  Before  the  bonds  are 
actually  issued  or  the  rights  of  third  parties  have  attached  to 
the  transaction  the  question  of  estoppel  cannot  arise,*  and  it 
is  generally  declared  that  there  can  be  no  estoppel  to  set  up  a 
want  of  power  to  issue  the  bonds.'  In  Pendleton,  v.  Amy^  a 
couiity  had  authority  to  issue  bonds  upon  a  vote  by  a  ma- 
jority of  the  real-estate  holders.  No  vote  was  actually  taken, 
but  it  was  held  estopped  to  set  up  that  defense  for  reasons 
which  were  stated  by  Mr.  Justice  Strong  as  follows:  —  "  The 
■  county  received  in  exchange  for  the  bonds  a  certificate  of  stock 
of  the  railroad  company,  which,  it  held  about  seventeen  years 

>  Jasper  Co.  I'.  Ballou,  103  TJ.  S.  745 ;  County,  3  Dill.  300;  Union  Pac.  R. 

Warren  Co.  v.  Marcy,  97  U.  S.  97 ;  Co.  v.  Merrick  County,  3  Dill.  359 ; 

Moultrie    Co.    V.    Rockingham    &c.  Portland  &c.  R.  Co.  v.  Hartford,  58 

Bank,  93  U.  S.  62! ;  Douglass  Co.  v.  Me.  23. 

Bolles,  94  U.  S.  104 ;  Marcy  v.  Os-  » See  §  936,  infra;  Bloomfield  v. 
wego  Township,  93  U.  S.  637.  A  Charter  Oak  Bank)  121  U.  S.  121. 
holder  of  valid  bonds  who  has  sur-  "  By  want  of  power  ...  is  meant 
rendered  them  for  renewal  bonds  the  want  of  any  existing  valid  leg- 
subsequently  held  invalid  may  sue  islative  act  authorizing  the  munici- 
upon  the  original  bond  although  it  pality  to  make  the  bonds  or  instru- 
has  been  canceled.  Deyo  v.  Otoe  ments;  not  irregularities  in  the 
County,  37  Fed.  Rep.  247 ;  Gause  v.  exercise  of  the  power,  but  want  of 
Clarksville,  1  McCrary,  78;  Platts-  l^islative  power  itself."  1  Dillon  on 
movith  V.  Fitzgerald,  10  Neb.  401.  Munic.  Corp.   (4th  ed.)  545.    In  an- 

3  Town  of  Solon  v.  Williamsburgh  other  place  Judge  Dillon  defines 
Sav.  Bank,  114  N.  Y.  133.  See,  also,  ulti-a  vires,  when  used  in  this  con- 
Hill  V.  Peekskill  Sav.  Bank,  101  N.  Y.  nection,  as  "  the  want  of  legislative 
490.  power,  under  any  circumstances  or 

3  McKee  v.  Vernon  County,  3  Dill,  conditions,  to  do  the  particular  act 

SIO;  Hortonv.  Town  of  Thompson,  71  in  question."    1   Dillon    on    Munic 

N.  Y.  513.  Corp.  (4l.h  ed.),  §  548. 

*  Union   Pac.   E,   Co.  v.    Lincoln  « 13  Wall.  297. 
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before  the  present  suit  was  brought  and  which  it  still  holds. 
Having  exchanged  the  bonds  for  the  stock,  we  think  the  county 
cannot  retain  the  proceeds  of  the  exchange  and  assert  against 
a  purchaser  of  the  bonds  for  value  that  though  the  legislature 
empowered  it  to  make  them  and  put  them  upon  the  market, 
upon  certain  conditions,  they  were  issued  in  disregard  of  the 
conditions.'"  And  where  an  election  was  ordered  by  the 
wrong  authority  the  same  rule  was  applied.^ 

§  931.  Estoppel  to  set  up  over-issue  in  violation  of  stat- 
ute.—  A  statute  enabling  a  township  to  issue  its  bonds  pro- 
vided that  the  amount  of  bonds  voted  should  not  be  above 
such  a  sum  as  would  require  a  levy  of  more  than  one  per  cent. 
per  annum  on  the  taxable  property  of  such  township  to  pay 
the  annual  interest.  The  bonds  were  executed  by  the  officers 
designated  in  the  act,  and  contained  a  recital  of  the  act  and 
that  they  were  issued  "  in  virtue  of  and  in  accordance  "  with 
it,  and  "  in  pursuance  of  and  in  accordance  with  the  vote  [re- 
quired in  the  act]  of  three-fifths  of  the  legal  voters  ...  at 
an  election  held,"  etc.  It  was  held  by  a  divided  court  that 
in  the  face  of  this  recital  it  was  no  defense  that  the  amount 
issued  was  in  excess  of  the  statutory  limit.' 

1  Pendleton  v.  Amy,  J3  Wall.  297  165,  180 ;  Alvord  v.  Syracuse,  98 
(three  judges  dissenting).  Of.  Marsh  N.  Y.  599  (c/.  Town  of  Mentz  v. 
tt  Fulton  County,  10  Wall.  676.  Cook,    108    N.  Y.  505);  Moulton  v. 

2  Marshall  County  Sup.  w  Schenck,  Evansville,  25  Fed.  Rep.  383;  Ports- 
5  Wall.  .  773.  (Contra,  Marshall  mouth  Sav.  Bank  v.  Springfield,  4 , 
County  V.  Cook,  38  IlL  44)  See,  also.  Fed.  Rep.  276.  See,  also,  Anderson 
Redd  V.  Henry  County,  31  Gratt.  695.  County  v.  Beal,  113  U.  S.  237 ;  Town  ' 
And  that  an  estoppel  to  set  up  irregu-  of  East  Lincoln  v.  Davenport,  94 
larities  arises  from  levy  of  taxes.  U.  S.  801 ;  Belo  v.  Forsythe  County, 
payment  of  interest,  or  retention  of  76  N.  C.  489 ;  Lane  v.  Sohomp,  20 
consideration.  Ray  County  v.  Van-  N.  J.  Eq.  82 ;  McPherson  v.  Foster, 
sycle,  96  U.  S.  675 ;  McKee  v.  Vernon  43  Iowa,  48 ;  Butler  v.  Dunham,  27 
County,  3  Dill.  310 ;  Luling  v.  Ra-  IlL  474 

cine,  1  Biss.  814;  Jasper  County  v.  '  Marcy  v.  Township  of  Oswego,  93 

Ballou,  103  U.  S.  745 ;  Beloit  v.  Mor-  U.  S.  636.  See,  also,  Humboldt  Town- 

gan,  7  Wall.  619;  New  Haven  R.  Co.  ship  v.  Long,  93  U.  S.  643;  Town  of 

V.  Chatham,  43  Conn.  465 ;  People  v.  Concord  v.  Portsmouth  Sav.  Bank, 

Cline,  63  111.  394;  Schaeffer  v.  Bon-  93  U.  S.  635;  Wilson  v.  Salamanca,  , 

ham,  95  111.  368 ;  Goshen  Township  99  U.  S.  499 ;  Dallas  County  v.  Mo- 

V.  Shoemaker,  13  Ohio  St.  634 ;  Whit-  Kenzie,  110  U.  S.  686 ;  Darlington  v. 

ing  V.  Town  of  Potter,  18  Blatchf.  Laclede,  4  DilL  300 ;  Nicolay  v.  St, 
61 
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§932.  Over-issue  in  Tiolation  of  the  constitution — No 
estoppel  Iby  recitals. —  It  was  held  in  Buchanan  v.  Litchfield ' 
that  where  a  bond  showed  on  its  face  that  the  aggregate  issue 
was  in  excess  of  the  constitutional  limit  of  indebtedness  the 
municipality  was  not  estopped  from  setting  up  that  fact 
to  defeat  an  innocent  holder  by  a  recital  that  it  was  issued 
under  and  in  pursuance  of  the  constitution  of  the  State.  The 
case  was  distinguished  from  previews  decisions  where  the  over- 
issue was  in  violation  of  a  statutory  limitation.  It  was  fol- 
lowed in  Dixon  County  v.  Field,^  in  which  the  court  said :  — 
"  There  was  no  power  at  all  conferred  to  issue  bonds  in  excess 
of  an  amount  equal  to  ten  per  cent,  upon  the  assessed  valua- 
tion of  the  taxable  property  of  the  county.  The  amount  of 
the  bonds  issued  was  known.  It  is  stated  in  the  recital  itself." 
In  the  still  later  case  of  Lee  County  v.  Graham '  the  court  de- 
clared the  same  doctrine.  These  cases  are  further  considered 
in  the  opinion  delivered  by  Justice  Lamar  in  Chaffee  County 
V.  Potter,*  which  is  quoted  in  the  following  section. 

§  933.  The  same  subject  continued  —  The  rule  qualified. — 

In  Chaffee  County  v.  Potter*  the  bonds  were  issued  under  au- 
thority of  the  same  statute  of  Colorado  as  were  those  which 
were  litigated  in  Lake  County  v.  Graham.'  But  there  was 
this  difference :  that  in  the  Chaffee  county  case  the  bonds  con- 
tained the  additional  recital  that  "  the  total  amount  of  this 
issue  does  not  exceed  the  limit-  prescribed  by  the  constitution 
of  the  State  of  Colorado,"  and  did  not  show  upon  their  face  as 
did  those  in  the  Lake  county  case  how  many  bonds  were  issued 
or  how  large  each  series  was.  These  features  were  held  to 
distinguish  it  from  the  Lake  county  case  and  to  estop  the 
county  from  setting  up  that  the  issue  actually  exceeded  the 
constitutional  limit  of  indebtedness.^ 

Clair  County,  3  DHl,  163;  Sherman  3  130U.  S.  674.   See,  also,  Comm'rs 

County  V.   Simons,   109  U.  S.  735;  v.  District  Township  of  Doone,  42 

Cummins  v.  Lawrence  County  (So,  Fed.  Rep.  644. 

Dak.),  46  N.  W.  Rep.  184.  *  142  U.  S.  355. 

1102  U.S.  SUSTT.  a855. 

mi  U.  S.  83.    See,  also,  Northern  « 130  U.  S.  674,  cited  in  the  preced- 

Bank  of  Toledo  v.  Porter  Township,  ing  section. 

'110  U.S.  608,  and  especially  Nesbit  '"  We  held  in  that  case  [the  Lake 

V.  Independent   Dist    of   Riverside  county  case],"  said  Justice  Lamar, 

(U.  S.,  1893),  18  S.  Ct  Rep.  746.  "that  the  county  was  not  estopped 
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must  be  a  purchaser  for  value  without  notice  or  the  successor 


from  pleading  the  constitutional  lim- 
itation because  there  was  no  recital 
in  the  bonds  in  regard  to  it,  and  be- 
cause also,  the  bonds  showing  upon 
their  face  that  they  were  issued  to 
the  amount  of  $500,000,  a  purchaser 
having  that  data  before  him  was 
bound  to  ascertain  from  the  records 
the  total  assessed  valuation  of  the 
taxable  property  of  the  county  and 
determine  for  himself,  by  a  simple 
arithmetical  calculation,  whether  the 
issue  was  in  harmony  with  the  con- 
stitution ;  and  that  the  bonds  having 
been  issued  in  violation  of  that  pro- 
vision of  the  constitution  were  not 
valid  obligations  of  the  county.  Our 
decision  was  based  upon  the  ruling 
of  this  court  in  Dixon  County  v. 
Field,  111  U.  S.  83.  To  the  views  ex- 
pressed in  that  case  we  still  adhere, 
and  the  only  question  ^or  us  now  to 
consider,  therefore,  is :  Did  the  addi- 
tional recital  in  these  bonds  above 
set  out,  and  the  absence  fi-om  their 
face  of  anything  showing  the  total 
number  issued  of  each  series  and  the 
total  amount  in  all,  estop  the  county 
from  pleading  the  constitutional  lim- 
itation? In  our  opinion  these  two 
features  are  of  vital  importance  in 
distinguishing  this  case  from  Lake 
county  and  Dixon  county,  and  are 
sufficient  to  operate  as  an  estoppel 
against  the  county.  Of  course  the 
purchaser  of  bonds  in  open  market 
was  bound  to  take  notice  of  the  con- 
stitutional limitation  of  the  county 
with  respect  to  indebtedness  which  it 
might  incur.  But  when  upon  the 
face  of  the  bonds  there  was  an  ex- 
press recital  that  that  limitation  had 
not  been  passed  and  the  bonds  them- 
selves did  not  show  that  it  had,  he 
was  bound  to  look  no  further.  An  ex- 
amination of  any  particular  bond 
'would  not  disclose,  as  it  would  in 


the  Lake  county  case  and  in  Dixon 
County  V.  Field,  that  as  a  matter  of 
fact  the  constitutional  limitation  had 
been  exceeded  in  the  issue  of  the  se- 
ries of  bonds.  The  purchaser  might 
even  know,  in  fact  it  may  be  ad- 
mitted that  he  would  be  bound  to 
know,  the  assessed  valuation  of  the 
taxable  property  of  the  county,  and 
yet  he  could  not  ascertain  by  refer- 
ence to  one  of  the  bonds  and  the  as- 
sessment roll  whether  the  county  had 
exceeded  its  power  under  the  consti- 
tution in  the  premises.  True,  if  a 
purchaser  had  seen  the  whole  of  each 
series  of  bonds  and  then  compared 
it  with  the  assessment  roll,  he  might 
have  been  able  to  discover  whether 
the  issue  exceeded  the  amount  of  in- 
debtedness limited  by  the  constitu- 
tion. But  that  is  not  the  test  to  apply 
to  airansaction  of  this  nature.  It  is 
not  supposed  that  any  one  person 
would  purchase  all  of  the  bonds  at 
one  time,  as  that  is  not  the  usual 
course  of  business  of  this  kind.  The 
test  is:  What  does  each  individual 
bond  disclose?  .  .  .  The  statute 
in  terms  gave  to  the  commissioners 
the  deterniination  of  a  fact,  that  is, 
whether  the  issue  of  bonds  was  in  ac- 
cordance with  the  constitution  of  the 
State  and  the  statute  under  which 
they  were  issued,  and  required  them 
to  spread  a  certificate  of  that  deter- 
mination upon  the  records  of  the 
county.  The  recital  in  the  bond  to 
the  effect  that  such  determination 
has  been  made  and  that  the  constitu- 
tional limitatioxi  had  not  been  ex- 
ceeded in  the  issue  of  the  bonds,  taken 
in  connection  with  the  fact  that  the 
bonds  themselves  do  not  show  such 
recital  to  be  untrue  under  the  law, 
estops  the  county  from  showing  that 
it  is  untrue." 
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of  one  who  was.^  A  party  with  notice  may  buy  from  one 
without  notice  and  will  be  protected.  The  object  of  the  rule 
is  to  protect  the  "bona  fide  holder,  and  to  enable  him  to  trans- 
fer the  security  to  others  with  the  same  immunity  which  at- 
taches in  his  own  hands.'  But  where  the  holder  of  bonds  had 
such  knowledge  of  the  circumstances  under  which  they  were 
issued  as  to  preclude  a  recovery  by  him,  and  he  delivered  them 
to  his  attorney  to  sell,  who,  having^the  same  information,  sold 
them  to  a  client,  the  plaintiff,  it  was  held  that  the  latter  was 
not  ai.lonafids  purchaser  of  the  bonds.'  The  pendency  of  a 
suit  relating  to  the  validity  of  negotiable  bonds  not  yet  due  is 
not  constructive  notice  to  holders  thereof.*  Where  the  valid- 
ity of  a  bond  is  litigated  and  a  decree  entered  before  its  ma- 
turity denying  the  right  of  the  holder  to  sustain  the  suit,  the 
decree  is  not  effectual  against  the  bond  itself.'  But  a  purchaser 
of  overdue  bonds,  aftei^  a  judgment  rendered  that  the  bonds 
are  void,  is  bound  by  the  judgment.* 

feldt,  32  Ala.  760.  This  general  rule 
cannot  be  changed  by  State  laws  or 
decisions  so  as  to  affect  the  rights  of 
persons  not  residing  and  not  being 
within  the  State,  any  more  than  the 
publication  of  suit  can  be  made  con- 
structive service  of  process  upon 
such  persons.  Bights  to  real  property 
and  personal  chattels  within  the 
jurisdiction  of  the  court  and  subject 
to  its  power  may  be  affected  by  lis 


iMcCIure  v.  Oxford  Township,  94 
U.  S.  429.  "A  purchaser  without 
notice  .  .  .  takes  a  title  purged 
of  any  fraud  or  infirmity.  This  title 
he  can  transfer,  and  it  is  immaterial 
whether  the  person  to  whom  he  trans- 
fers it  knows  of  the  taint  or  infirmity 
or  not."  Suffolk  Sav.  Bank  v.  Bos- 
ton, 149  Mass.  364. 

2  City  of  Lynchburg  v.  Slaughter, 
75  Va.  57 ;  1  Daniel  on  Negotiable  In- 
struments,   803 ;   Cromwell  v.   Sac   pendens  but  not  those  acquired  by 


County,  96  U.  S.  51 ;  Cass  County  v. 
Green,  66  Mo.  498;  Suffolk  Sav. 
Bank  v.  Boston,  149  Mass.  364 

3  Carter  v.  Ottawa,  24  Fed.  Rep.  546. 

*  Scotland  County  v.  Hill,  133  U.  S. 
lOT;  Olcott  V.  Fond  du  Lac  County, 
16  Wall.  678;  Warren  County  v. 
Marcy,  97  U.  S.  96 ;  Warren  County 
V.  Post,  97  U.  S.  110;  Orleans  w  Platfc, 

99  U.  S.  076 ;  Cass  County  v.  Gillett, 

100  U.  S.  585 ;  Warren  County  v. 
Portsmouth  Sav.  Bank,  9711.  S.  110; 
Leitoh  V.  Wells,  48  N.  Y.  586 ;  Durant 
V.  Iowa  County,  1  Woolw.  (U.  S.)  69 ; 
Keiffer  v,  Ehler,  18  Pa.  St  388 ;  Stone 
V.  ElUott,  11  Ohio  St  252;  Mimsw 
Westi  38  Ga.  18;  Winston  v.  West- 


the  transfer  of  negotiable  securities. 
Town  of  Enfield  v.  Jordan,  119  TT.  S. 
680.  See,  also,  Brooklyn  v.  Insurance 
Co.,  99  U.  S.  362 ;  Empire  v.  Darling- 
ton, 101  U.  S.  87;  Pana  v.  Bowler, 
107  U.  S.  545. 

'Town  of  Enfield  v.  Jordan,  119 
U.  S.  680.  See,  also,  Carroll  County 
«.  Smith,  111  U.  S.  -556,  where  it 
was  held  that  municipal  officers 
might,  notwithstanding  an  injunc- 
tion against  them,  give  a  good  title 
to  one  who  purchased  from  them 
without  notice. 

8  Lewis  V.  Brown  Township,  109  U. 
S.  163. 
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§  935.  The  same  subject  continned. —  One  is  not  the  less  a 
'bona  fide  holder  for  value  of  municipal  bonds  because  he  took 
them  in  pledge  to  secure  a  debt '  or  in  payment  of  an  antece- 
dent debt.^  The  fact  that  overdue  coupons  are  attached  to 
the  bond  does  not  necessarily  charge  a  purchaser  with  notice 
of  defenses.' 


§  936.  Defenses  available  against  bona  flde  holders. —  An 

entire  want  of  power  to  issu6  the  bonds  rendersthera  invalid 
even  in  the  hands  of  a  honafide  holder.*  Everyman  is  charge- 
able with  notice  of  that  which  the  law  requires  him  to  know, 
and  of  that  which,  after  being  put  upon  inquiry,  he  might  have 
ascertained  by  the  exercise  of  reasonable  diligence.  Every 
dealer  in  municipal  bonds  which  upon  their  face  refer  to  the 


1  Allen  V.  Dallas  &u.  B.  Co.,  3  Woods 
(C.  C),  316. 

2  Mobile  Sav.  Bank  v.  Oktibbeha 
County,  24  Fed.  Rep.  110;  Foote  v. 
Hancock,  15  Blatchf:  373.  A  bona 
fide  purchaser  of  stolen  bopds  will  be 
protected.  Planters'  Ass'n  v.  Avigno, 
28  La.  Ann.  552;  Battles  v.  Lau- 
tlenslager,'84  Pa.  St  446 ; 'Elizabeth 
V.  Force,  29  N.  J.  Law,  587.  Irregu- 
larities in  an  election  which  would 
have  been  fatal  to  the  issue  of  bonds 
on  objection  befoi-e  issue  are  of  no 
avail  when  raised  for  the  first  time 
in  a  suit  on  the  bonds  by  a  bona  flde 
holder.  State  «.  Board  of  Comm'rs, 
39  Kan.  657;  State  v.  Montgomery, 
74  Ala.  336.  Municipal  officers,  after 
having  issued  the  full  authorized 
amount  of  corporate  bonds,  received 
a  quantity  of  them  back,  canceled 
them,  and  issued  in  their  stead  to  the 
liolder  other  bonds  to  the  same 
amount,  but  of  a  different  denomina- 
tion, the  change  being  made  for  con- 
venience in  negotiating  them.  It 
was  held  that  this  irregularity  could 
not,  in  equity,  be  used  to  invalidate 
the  bonds  in  the  hands  of  a  bona  flde 
purchaser.  Town  of  Solon  v.  Will- 
iamsburg Sav.  Bank,  114  N.  Y.  133. 


s  Cromwell  v.  Sao  County,  96  U.  S. 
58;  Miller  v.  Berlen,  13  Blatchf.  245; 
State  V.  Cobb,  64  Ala.  127;  Eoude  v. 
Jersey  City,  18  Fed.  Rep.  719.  Of. 
First  Nat.  Bank  v.  Scott,  14  Minn.  77. 
And  see  Parsons  v.  Jackson,  99  IT.  S. 
434 ;  Indiana  &o.  R.  Co.  v.  Sprague, 
103  U.  S.  756. 

*  St  Joseph  Township  v.  Rogers,  16 
Wall.  644;  Merchants' Bank  v.  Ber- 
gen County,  115  U.  S.  384.  "There 
can  be  no  estoppel  in  favor  of  bona 
flfle  holders  where  there  is  an  entire 
absence  of  power."  15  Am.  &  Eng. 
Encyc.  of  Law,  1292,  and  cases  cited. 
Where  the  act  authorizing  the  issue 
of  bonds  imposes  upon  the  officers 
signing  them  the  duty  to  determine 
whether  there  has  been  a  compliance 
with  its  terms  and  provisions,  and 
the  recitals  state  such  a  compliance, 
the  corporation  is  estopped  as  against 
an  innocent  purchaser  to  claim  that 
the  bonds  are  invalid  on  any  other 
ground  than  that  upon  their  face  they 
appear  to  have  been  issued  in  viola- 
tion of  some  constitutional  or  stat- 
utory restriction.  Township  of  Wash- 
ington V.  Coler  (U.  8.  Cir.  Ct  App., 
1892),  51  Fed.  Rep.  363. 
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statute  under  which  they  are  issued  is  bound  to  take  notice 
of  the  statute  and  all  its  requirements.^ 

§  937.  The  same  subject  continued. — The  hona  fide  holder 
for  value  of  a  bond  containing  no  recitals,  apparently  one  of 
a  series  issued  under  authority  of  an  act  of  the  legislature  of 
the  State  but  actually  in  excess  of  the  number  of  bonds  author- 
ized by  that  act,  and  as  sepurity  fer  the  personal  debt  of  a 
fiscal  officer  of  the  corporation  to  the  holder,  was  held  not 
entitled  to  recover.^  A  municipal  bond  which  on  its  face 
refers  to  the  statute  under  which  it  purports  to  be  issued,, and 
is  so  numbered  as  to  make  it  apparent,  from  an  examination  of 
the  statute  and  proceedings  thereunder,  that  it  was  issued 
without  authority,  is  void ;  nor  can  one  holding  it  claim  to  be  a 
bona  fide  purchaser  for  value.' 


'  McClure  v.  Oxford  Township,  94 
U.  S.  429 ;  National  Bank  v.  St  Jo- 
seph, 31  Fed.  Rep.  216 ;  Pana  v.  Lip- 
pincott,  2  III.  App.  466.  See,  also, 
Aurora  v.  West,  23  Ind.  88 ;  George 
V.  Oxford  Township,  16  Kan.  72; 
Bates  County  v.  Winters,  97  U.  S.  85 ; 
La  Moille  Valley  &  C.  R  Co.  v.  Fair- 
field, 51  Vt.  257;  Lewis  v.  Bourbon 
County,  13  Kan.  186 ;  Veeder  v.  Lima, 
19  Wis.  280. 

-  Merchants'  iBank  v.  Bergen 
County,  115  U.  S.  384.  See,  also,  the 
Floyd  Acceptances,  7  Wall.  666; 
Marsh  v.  Fulton,  10  Wall.  676. 

8  Thompson  v.  Mamakaling,  37  Hun, 
400.  Thei  purchase  of  school-district 
bonds  charges  the  purchaser  with 
knowledge-of  the.  financial  condition 
of  the  district  in  bo  far  as  it  affects 
the  constitutional  power  of  the  dis- 
trict to  issue  the  bonds.  Nesbit  v.  ■ 
Riverside  School  District,  25  Fed. 
Rep.  635.  The  holder  of  municipal 
bonds  who  took  them  knowing  that 
conditions  had  not  been  complied 
with  by  the  railroad  company  in 
whose  favor  they  were  issued  is  not 
a  hona  fide  holder,  and  the  fact  of 


non-compliance  with  the  conditions 
may  be  set  up  by  the  municipality  in 
his  suit  against  it  Mobile  Savings 
Bank  v.  Oktibbeha  County  Super- 
visors, 34  Fed.  Rep.  110.  Where  a 
city  has  by  ordinance  granted  a 
franchise  to  S.  and  his  assigns  for 
thirty  yea'rs,  to  construct  and  main- 
tain water -works,  purchasers  of 
bonds  issued  by  the  assigns  of  S.,  and 
secured  by  a  mortgage  on  the  water- 
works, francliise,  contracts,,  etc.,. 
though  they  purchase  in  good,  faith, 
acquire  no  rights,  as  against  the  city, 
which  will  deprive  it  of  a  right  to 
rescission  of  the  contract  to  which 
it  would  have  been  entitled  as  against 
S.  or  his  assigns,  since  they  purchased 
the  bonds  knowing  that  the  city  was 
not  a  party  to  them,  and  that  they 
were  subject  to  a  compliance  with 
the  terms  of  the  ordinance,  of  which 
they  were  bound  to  take  notice. 
Farmers'  Loan  &  Trust  Co.  v.  City  of 
Galesburg,  138  U.  S.  150.  In.asuit 
on  municipal  bonds  fraudulently 
issued,  plaintiff  must  show  himself  a 
hona  fide  holder  for  value,  Tracey 
V.  Phelps,  23  Fed.  Rep.  634. 
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938.  General  rules  governing  di- 

rectors of  poor,  etc. 

939.  Rulings  in  Massachusetts  as 

to  overseers  of  the  poor. 

940.  Rulings  in    Maine  and  New 

York. 

041.  Contracts  by  governing  boards 
for  the  support  of  the  poor. 

943.  Discretionary  powers  of  gov- 
erning boards. 

943.  Medical  treatment  for  the  poor. 

944  The  same  subject  continued. 

945.  Settlement  of  paupers  —  Gen- 

erally. 

946.  The  same  subject  continued. 

947.  The  same  subject  continued  — 

Illegitimate  children. 

948.  Massachusetts     decisions    on 

settlement  of  soldiers  mus- 
tered out  of  service. 

949.  Settlement  of  married  women. 

950.  Settlement  acquired  by  resi- 

dence and  pa3'ment  of  taxes. 

951.  The  same  subject  continued. 

952.  Constitutionality  of  laws  for 

the  removal  of  paupers. 

953.  Rulings  on  removal  of  pau- 

pers. 
954  Notice  in  cases  for  removal 
«f  paupers. 

955.  Notice  of  charge  by  one  town 

to  another. 

956.  What  corporations  are  liable 

for  support  of  paupers. 

957.  No  implied  liability. 

958.  Special  liabilitiea 

959.  Various  rulings  as  to  the  poor. 


960.  Support  of  patients  at  State 

lunatic  asylums. 

961.  The  same  subject  continued. 
963.  Support  of  insane  poor  further 

considered. 
963.  Aid  to  children. 
964  Liability  of   the   corporation 

for    support    furnished   to 

paupers. 

965.  The  same  subject  continued. 

966.  Duty  to  furnish  immediate  re- 

lief. 

967.  Proceedings  to  compel  relative 

to  support  paupers. 

968.  Liability  of  a  pauper  for  his 

support 

969.  Municipality  cannot  recover 

for  voluntary  aid. 

970.  Actions  for  support  of  pau- 

pers. 

971.  The  same  subject  continued. 

973.  Statutes  prohibiting  the  bring- 
ing of  paupers  from  other 
States. 

973.  Liability  to  pauper  for  negli- 
gence of  employees. 
974  Support  of  the  insane. 

975.  The  same  subject  continued. 

976.  Soldiers'  homes. 

977.  Reformatories. 

978.  Liability  of  counties  for  the 

care  of  prisoners. 

979.  Care  of  prisoners  continued. 

980.  firing  of  convicts. 

981.  Liability  for  personal  injuries 

to  prisoners. 
983.  The  same  subject  continued. 


§  938.  General  rules  governing  directors  of  poor,  etc.— 

The  directors  of  the  poor  of  a  county  can  perform  no  official 
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act,  nor  bind  the  county  by  any  contract,  except  when  law- 
fully convened  and  acting  as  such.*  The  Indiana  statute 
which  requires  each  township  trustee  to  keep  a  "  poor  book  " 
in  which  shall  be  enrolled  all  those  in  his  township  who,  in  his 
judgment,  will  require  assistance  from  the  public,  does  not 
prevent  the  trustee  from  granting  relief  to  one  not  enrolled  in 
his  "  poor  book.''  ^  The  Pennsylvania  statute  which  makes  it 
the  duty  of  the  county  auditors  to«,udit  the  accounts  of  the 
directors  of  the  poor  "  and  of  the  treasurer  and  steward  of 
each  and  every  poor-house,"  etc.,  authorizes  the  auditing  of 
accounts  of  the  treasurer  of  directors  of  the  poor.' 


1  Nason  v.  Directors  of  Poor  (1889), 
126  Pa.  St  445 ;  s.  c,  17  Atl.  Rep.  616 ; 
34  W.  N.  C.  60,  in  which  a  settlement 
of  accounts  between  the  members  of- 
the  board  of  directors  of  poor  with 
the  treasurer  of  the  board  was  held 
to  be  no  settlement  at  all.  See,  also, 
School  Dist  V.  Fuess,  98  Pa.  St.  600, 
where  Trunkey,  J.,  said  of  a  board  of 
school  directors : —  "  The  directors  as 
a  board  must  exercise  their  power ; 
tlie  board  may  make  contracts,  may 
authorize  a  committee  to  make  a 
contract,  and  may  appoint  an  agent 
for  a  proper  and  specific  purpose. 
One  or  more  of  the  directors,  with- 
out authority  from  the  board,  can 
make  no  contract  binding  upon  the 
district,  cannot  change  a  contract, 
can  do  no  act  fixing  the  district  for  a 
liability.  He  may  be  personally  re- 
sponsible to  those  who  suSer  from 
his  unauthorized  act,  as  any  citizen 
would  be.". 

2  Board  of  Comm'rs  v.  Osborn  (Ind., 
1893),  31  TST.  E.  Rep  641.  And  a  decis- 
ion of  a  trustee  that  the  necessities  of 
one  in  his  township  are  such  as  to 
entitle  him  to  public  aid  is  final  and 
conclusive.  Comm'rs  v.  Holman,  34 
Ind.  256;  Washburn  v.  Board,  104 
Ind.  321 ;  S.  a,  3  N.  E.  Rep  757. 

'Nason  v.  Directors  of  the  Poor 
(1889),  126  Pa.  St  445;  s.,C.,  17  Atl. 
Rep.  616 ;  24  W,  N.  C.  60,  holding  the 


treasurer  of  the  directors  of  the  poor 
liable  to  account  according  to  the  re- 
port of  the  county  auditors.  It  was 
also  held  that  this  treasurer  was  not 
relieved  from  liability  on  his  bond 
for  the  safe-keeping  of  public  mon- 
eys on  account  of  the  failure  of  the 
bank  in  which  he  deposited  the 
funds.  See,  also,  Baily  v.  Common- 
wealth (Pa.),  20  W.  N.  C.  231 ;  s.  G, 
9  Cent  Rep.  233.  In  Board  of 
Comm'rs  v.  McLeod  (1885),  34  Kan. 
306,  it  was  held  that  the  superintend- 
ent of  a  county  asylum,  in  the  man- 
agement thereof,  and  in  the  care  and 
custody  of  paupers  placed  therein, 
was  under  the  control  and  subject  to 
the  order  and  direction  of  the  board 
of  county  commissioners;  and  there- 
fore, where  the  commissioners  find 
that  persons  who  have  been  placed 
in  such  asylutn  are  no  longer  entitled 
to  support  at  the  public  expense,  and 
make  an  order  directing  the  super- 
intendent to  discharge  them  from 
the  asylum,  it  is  his  duty;  to  comply 
with  such  order.  In  Smith  v. 
Comm'rs  (1879),  31  Kan.  669,  it  was 
held  that  the  county  was  not  liable 
for  the  services  of  a  physician  as 
rendered  and  medicines  furnished 
during  an  epidemic  in  a  township  by 
order  of  the  township  trustee,  it  ap- 
pearing that  the  county  had  a  poor- 
house  and  the  powers  of  a  township 
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§  939.  Enlings  in  Massachasetts  as  to  overseers  of  the 
poor. —  Overseers  of  the  poor  are  public  officers  who  com- 
monly act  under  the  authority  of  the  law  arid  not  as  agents 
of  the  tovrn.  But  in  some  matters  they  may  represent  the 
town  as  its  agents.^  They  have  the  care  and  custody  of  the 
paupers  in  their  respective  cities  and  towns,  and  are  to  see 
that  they  are  suitably  relieved,  supported  and  employed ;  but 
the  city  or  town  is  to  direct  the  manner  and  provide  the  means 
of  supporting  its  paupers.^  If  a  town  sees  fit  to  buy  a  farm 
and  cultivate  it  in  connection  with  an  almshouse,  there  is  noth- 
ing in  the  statute  which  gives  the  overseers  of  the  poor  a 
right  to  manage  it  without  authority  from  the  town.' 

§  940.  Rulings  in  Maine  and  New  York. —  Towns  in  Maine 
have  the  discretionary  power  te  choose  any  number  of  overseers 


trustee  were  limited  in  such  counties 
as  had  poor-houses  to  relieving  pau- 
pers by  sending  them  to  the  poor- 
house.  This  case  also  gives  some 
rules  prevailing  in  such  counties  dif- 
ferent from  those  where  there  are  no 
poor-houses. 

1  New  Bedford  v.  Taunton  (1864),  9 
Allen,  207. 

2  Pub.  Stats.  Mass.,  ch.  84,  §  3. 
»Neff  V.  Wellesley  (1889),  148  Mass. 

487;  S.  0.,  20  N.  E.  Rep.  111.  In  In- 
habitants of  Oakham  v.  Inhabitants 
of  Sutton  (1847),  13  Met.  192,  it  was 
held  that  support  granted  to  a  person, 
as  a  pauper,  by  the  overseers  of  the 
poor  of  the  town  in  which  he  has  a 
settlement  will  prevent  his  acquiring 
a  settlement  in  another  town  in  which 
he  resides,  although  the  act  of  the 
overseers  in  granting  such  support 
be  not  ratified  by  the  town  of  wjiose 
poor  they  are  overseers.  The  ground 
of  this  decision  was  that  acts  done  by 
these  oflScers  in  pursuance  of  their 
authority  and  duty  needed  no  ratifi- 
cation to  make  them  binding  on  the 
town.  Rev.  Stats.,  ch.  46,  §§  1,  3,  13, 
36;  Belfast  v.  Leominster,  1  Pick. 
133.  Shaw,  C.  J.,  in  another  place 
says: — "If  overseers,  who  are  bound 


by  law  to  afford  immediate  relief  to 
actual  want,  and  who  must  act  upon 
the  evidence  before  them,  are  some- 
times deceived  by  appearances,  still, 
their  acts  done  in  good  faith  must  be 
deemed  acts  binding  on  the  town." 
In  New  Bedford  v.  Taunton  (1864),  9 
Allen,  207,  the  court  held  the  admis- 
sion of  overseers  of  the  poor,  in  a 
binding-out  indenture,  that  a  certain 
pauper  was  chargeable  to  their  town, 
and  their  acts  in  paying  bills  to  other 
towns  for  his  support,  were  not  ad- 
missible in  evidence  against  the  town 
in  a  litigation  for  the  purpose  of 
showing  the  residence  of  that  pauper 
and  his  descendaitts  to  be  in  the 
town ;.  the  reason  being,  as  given  by 
the  court,  that :  — "  The  overseers  ex- 
ercise their  discretion  upon  the  evi- 
dence before  them,  and  the  town  is 
bound  by  their  acts  as  officers  of  the 
law  havmg  power  by  statute  to  bind 
them  as  to  those  particular  matters ; 
but  the  inhabitants  are  not  the  actors 
through  the  o  vei-seers  as  their  agents ; 
and  as  such  determinations  are  made 
without  any  hearing  of  parties  inter- 
ested, their  binding  force  should  be 
limited  to  the  particular  transac- 
tion." 
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of  the  poor  not  exceeding  twelve ;  but  if  they  deem  the  election 
of  separate  overseers  unnecessary,  the  duties  pertaining  to 
those  oflSoers  are  to  be  discharged  by  the  selectmen,  of  whom 
there  must  be  three,  five  or  seven.^  The  election  of  a  county 
superintendent  of  the  poor,  under  the  New  York  act  which 
authorizes  and  requires  the  board  of  supervisors  of  the  county 
of  Eichniond  to  elect  an  oflBcer  to  be  known  as  "  county  su- 
perintendent of  the  poor,"  who  v^s  to  be  keeper  of  the  poor- 
house  by  virtue  of  his  office,  operated  as  a  removal  of  a 
keeper  of  the  poor-house  who  had  been  appointed  prior  to  the 
passage  of  the  act.^  The  overseers  of  the  poor  of  a  town, 
whose  board  is  annually  re-constituted  by  the  retirement  of 
one  member  and  the  election  of  another,  under  the  Massa- 
chusetts statute,  have  no  authority,  while  acting  as  almshouse 
directors,  to  bind  a  town  respecting  the  management  of  the 
almshouse  for  the  next  municipal  year.' 

§  941.  Contracts  by  governing  boards  for  the  support  of 
the  poor. —  The  Indiana  statute  which  provides  as  follows :  — 
"  It  shall  be  lawful  for  the  board  of  county  commissioners  of 
any  county  of  this  State,  whenever  it  may  deem  it  advisable, 

1  Inhabitants  of  Lyman  v.  Inhabit-  to  a  power  given  therein  to  remove 

ants  of  Kennebunkport  (1891),  83  Me.  Lira. 

319 ;  S.  a,  23  Atl.  Eep.  103,  in  which  »  Heed  v.  Lancaster  (1890),  153  Mass. 
case  the  court  held  that  the  election  500 ;  s.  C,  25  N.  E.  Eep.  974,  which, 
of  only  one  overseer  of  the  poor  was  sustained  the  exceptions  to  a  judg- 
valid,  and  overruled  the  defense  that  ment  in  favor  of  one  who  brought 
the  notice  from  the  town  suing  an-  action  on  an  agreement  for  the  ren- 
other  for  supplies  furnished  a  pau-  dering  of  personal  services  to  a  town 
per  from  one  overseer  of  the  poor  entered  into  with  him  by  a  board  of 
was  not  regular  and  suf)5cient  in  overseers  of  the  poor,  after  its  re- 
form and  that  the  town  should  not  constitution  under  the  statute.  The 
recover.  court  held  it  was  an  invalid  exec- 

3  People  V.  Weldon  (1891),  14  N.  Y.  utory  contract,  and  that  it  could 
Supl.  447,  in  which  it  was  held  that  not  be  ratilied  by  the  members  of 
the  former  appointee  could  not  re-  the  re-constituted  board  acting  sepa- 
cover  in  an  action  for  his  salary  as  rately.  While  they  may  act  by  a  ma- 
keeper  of  the  poor-house  for  the  bal-  jority,  the  members  are  still  to  act 
ance  of  the  year  for  which  he  had  together.  Mayor  &  Aldermen  v. 
been  appointed,  as  his  action  as-  Bailroad  Comm'rs,  113  Mass.  161; 
sumed.  His  appointment  under  the  Shea  v.  Milford,  145  Mass.  535.  They 
Laws  of  New  York,  1847,  chapter  also  held  that  the  continuance  of 
498,  as  amended  by  the  Laws  of  New  services  imder  such  a  contract,  and 
York,  1863,  chapter  398,  was  subject  knowledge  on  the  part  of  the  new 
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to  purchase  a-  tract  of  land  in  the  name  of  such  county,  and 
thereon  to  build,  establish  and  organize  an  asylum  for  the 
poor,  and  to  employ  some  humane  and  responsible  person,  resi- 
dent in  such  county,  to  take  charge  of  the  same  upon  such 
terms  and  under  such  restrictions  as  the  board  shall  consider 
most  advantageous  for  the  interests  of  the  county,  who  shall 
be  called  the  '  Superintendent  of  the  county  asylum,' "  con- 
fers the  power  upon  the  "board  to  contract  with  one  as  super- 
intendent for  a  period  of  five  years,  and  such  a  contract  will 
not  be  disturbed  Unless  there  has  been  an  abuse  of  discretion 
by  the  board  in  making  it.'  And  such  a  contract  cannot  be 
assailed  on  the  ground  that  it  extended  beyond  the  official 
term  of  the  members  making  it.^  Nor  is  it  void  as  in  contra- 
vention of  public  policy  for  the  reason  that  to  uphold  it  would 
put  it  in  the  power  of  one  board  of  commissioners  to  bind 
the  hands  of  its  successors ;  and  that  it  operates  as  an  unwar- 
ranted abridgment  of  the  '  administrative,  executive  and  leg- 
islative' powers  of  the  board.'    But  the  statute  which  author- 


member  of  the  board  that  there  was 
some  sort  of  agreement  for  such 
services  of  the  terms  of  which  he  had 
been  only  partially  informed,  were 
insufficient  to  show  a  ratification  by 
the  board  as  re-constituted. 

'  Board  of  Comm'rs  v.  Shields 
(Ind.,  1891),  29  N.  E.  Rep.  .385. 

^  Board  of  Comm'rs  v.  Shields 
(Ind.,  1891),  29  N.  E.  Rep.  385.  This 
rule  is  based  upon  the  ruling  of 
courts  —  that  the  board  of  commis- 
sioners constitutes  a  corporation,  and 
that  ite  rights,  duties  and  liabilities 
are  substantially  the  same  as  those 
of  a  municipal  corporation.  See, 
also.  Platter  v.  County  of  Elkhart, 
103  Ind.  360,  369;  S.  c,  3  N.  E.  Rep. 
544,  549.  In  State  v.  Clark,  4  Ind. 
315,  it  was  said :  — "  In  legal  contem- 
plation the  board  of  commissioners 
is  the  county."  As  to  power  to  make 
contracts  with  agents  to  carry  out 
the  purposes  or  attain  the  objects  for 
which  a  corporation  is  established, 
see  City  of  Indianapolis  v.  Gas  Co., 


66  Ind.  396 ;  City  of  Logansport  v. 
Dykeman,  116  Ind.  15 ;  s.  c,  17  N.  E. 
Rep.  587 ;  Valparaiso  v.  Gardner,  97 
Ind.  1 ;  Duncan  v.  Board,  101  Ind. 
403;  Crow  v.  Board,  118  Ind.  51; 
S.  a,  20  N.  E.  Rep.  642 ;  City  of  Vin- 
cennes  v.  Callender,^  86  Ind.  484  5 
Crowder  v.  Town  of  Sullivan,  128 
Ind.  486;  s.  C,  38  N.  E.  Rep.  94. 

3  Board  of  Comm'rs  v.  Shields 
(Ind.,  1891),  29  N.  E.  Rep.  385.  The 
court  said :  — •"  It  [the  board]  is  a  con- 
tinuous body.  While  the  personnel  of 
the  membership  changes,  the  corpo- 
ration continues  unchanged.  It  has 
power  to  contract  Its  contracts  are 
the  contracts  of  the  board,  and  not 
of  its  members.  An  essential  char- 
acteristic of  a  valid  contract  is  that 
it  is  mutually  binding  upon  the  par- 
ties to  it.  A  contract  by  a  board  of 
commissioners  the  duration  of  which 
extends  beyond  the  term  of  service 
of  its  then  members  is  not  therefore 
invalid  for  that  reason.  As  individ- 
uals they  are  not  parties  to  it"  Eeu- 
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i^es  the  board  of  commissioners  to  discontinue  the  poor-farm 
and  asylum  and  dispose  of  the  property  at  any  time  forms  a 
part  of  such  a  contract,  and  carries  into  it  an  implied  condi- 
tion subjecting  it  to  the  discretionary  power  of  the  board  to 
so  discontinue;  and  where  a  contract  does  not  attempt  to  bind 
the  board  not  to  discontinue  it  is  valid.^  If  a  board  waive 
the  making  of  the  report  by  the  superintendent  which  the 
law  requires  him  to  make,  as  it  i^  for  their  information  only, 
they  cannot  rescind  a  contract  with  him  because  the  report 
was  not  made.^  And  if  a  superintendent  becomes  a  candidate 
for  office  with  the  consent  of  the  board;  and  while  a  candi- 
date supervises  the  farm  under  their  direction  and  causes  the 
work  to  be  done  at  his  expense,  and  neither  the  county  nor 
the  paupers  nor  the  asylum  suffers  any  damage,  the  loss  of 
time  on  his  part  would  not  be  such  a  breach  of  contract  as 
would  justify  his  dismissal  by  the  board.' 

§  942.  Discretionary  powers  of  governing  boards. —  The 

power  to  purchase  and  receive  a  conveyance  of  land  for  a 
poor-house  and  to  make  the  necessary  improvements  is  ex- 
pressly given  to  the  county  court  by  the  Kentucky  statute ; 
and  the  county  judge  and  justices,  who  constitute  the  county 
court,  alone  are  the  judges  of  the  necessity  of  such  an  ex- 
penditure.*   Under  the  New  York  statute  which  provides 

belt  V.  School  Town  of  Noblesville,  affairs;  and  so  long  as  they  act  within 
106  Ind.  478;  S.  C,  7  N.  K  Kep.  206;  their  jurisdiction,  no  one  can  inter- 
Wait  V.  Ray,  67  N.  Y.  36.  fere,  unless  there  is  fraud  or  corrup- 

1  Board    of    Comm'rs    v.    Shields  tion,  or  some  individual  right  is  to  be 
(Ind.,  1891),  29  N.  E.  Rep.  385.  affected  by  their  action.    In  the  per- 

2  Board   of    Comm'rs    v.    Shields  formanco  of  their  duties,  the  mode 
(Ind.,  1891),  29  N.  E.  Rep.  385.  of  its  exercise,  and  the  discretion 

3  Board   of   Comm'rs    n   Shields  connected   with   it,   are    with    the 
(Ind..  1891),  39  N.  E.  Rep.  385.  court  and  not  with  the  tax-payer." 

1  Jones  w  Pendleton  County  Court  Again:  — "It  [the  county  court]  is 

(Ky.,  1893),  19  S.  W.  Rep.  740,  bus-  authorized  by  law  to  make  such  ap- 

taining  the  dismissal  of  this  action  propriations,  and   the   tax-payer   is 

of  a  tax-payer  so  far  as  it  sought  to  not ;  and  if  the  discretion  of  a  county 

enjoin  making  such  a  purchase.  The  court  is  to  be  questioned  in  a  court 

court  said :  —  "It  is  well-settled  law  of  equity  by  a  tax-payer  in  regard  to  ' 

that  such  tribunals  [county  coui-ts]  appropriations  within  the  scope  of 

are  alone  to  determine  the  wants  and  its  authority  or  as  to  the  wants  of 

necessities  of  matters  pertaining  to  the  county,  it  would  be  impossible 

the  governmentandcontrolof  county  for  that  tribunal  to  discharge  the  du- 
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that  "the  powers  and  duties  heretofore  conferred  upon  and 
exercised  by  the  supervisors  of  the  respective  towns  in  said 
■  dounty  of  Montgomery,  so  far  as  relates  to  the  adjudication 
in  relation  to  and  the  relief  and  support  of  the  poor,  are 
hereby  conferred  upon  the  overseers  of  the  poor  of  the  re- 
spective towns  in  said  county,"  the  overseer  of  the  poor  in 
one  of  those  towns  is  the  sole  and  exclusive  judge  (subject, 
perhaps,  to  review  for  abuse  of  that  power)  as  to  who  are 
paupers  of  the  town,  and  consequently  who  may  be  relieved 
by  him.  In  furnishing  such  relief  he  is  necessarily  invested 
with  the  power  to  make  contracts  for  the  care  of  such  as  he 
may  adjudge  paupers,  and  the  exercise  of  that  power  cannot 
be  reviewed  collaterally  either  in  a  court  or  by  the  town  au- 
ditors.^ 

§  943.  Medical  treatment  for  the  poor. —  Where  a  county 
has  made  suitable  provision  for  the  medical  treatment  of  the 
poor  in  a  township,  the  trustee  has  no  authority  to  engage 
"  other  physicians  to  render  the  service.''  But  where  the  phy- 
sician so  employed  abandons  the  contract  or  refuses  to  per- 
form it,  or  is  at  such  a  distance  that  his  attendance  cannot  be 
readily  procured,  and  an  emergency  exists,  it  is  equivalent  to 
no  provision  by  the  county,  and  the  trustee  is  authorized  to 
act.'  In  an  action  against  a  county  by  a  physician  employed  by 
a  township  trustee  for  services  rendered  to  a  pauper  under  the 
statute,  where  the  county  had  provided  a  physician  for  the  town- 
ship, the  burden  is  on  the  plaintiff  to  show  a  necessity  for  employ- 
ing a  physician  other  than  the  one  provided  by  the  county.'' 

ties  and  obligations  imposed  on  it  by  sented  to  the  town  board  of  auditors 

statute."  for  payment  and  disallowed  by  them 

iChristman  v.  Phillips  (1890),  58  on  the  ground  that  they  were  not 

Hun,  283 ;  S.  C,  13  N.  Y.  Supp.  838,  proper  charges  against  the  town, 

which  reversed  the  coui-t  below  in  its  ^  Board  v.  Boynton,  30  Ind.  359 ; 

directing  a  verdict  in  this  action  for  Board  v.  Hon,  87  Ind.  356 ;  Board  v. 

defendant  on  proof  that  the  town-  Scaton,  90  Ind.   158;  Washburn  v. 

board   orders,   on  which   suit  was  Board,  104  Ind.  831. 

brought,  given  by  the  overseer  of  '  Conner  v.  Board  &c.,  57  Ind.  15. 

the   poor,    defendant   here,  to   the  *  Board  of  Comm'rs  v.  Osborn  (Ind., 

plainti£rs  assignors  in  payment  for  1893),  31  N.  E.  Rep,  541,  holding,  also, 

services  rendered  by  them  as  nurses  that  an   order   from   a   trustee  to 

of  a  pauper  by  contract  with  the  render  such  services  need  not  be  in 

overseer  of  the  poor,  had  bepn  pre-  writing. 
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Employment  by  a  trustee  hjprimafacie  evidence  that  the  county 
has  failed  in  the  first  instaijce  to  contract  with  a  physician  to 
treat  the  poor,  and  casts  the  burden  of  showing  otherwise 
upon  the  defendant.'  Under  the  Indiana  statute  which  makes 
it  the  duty  of  the  county  commissioners  to  employ  physicians 
for  the  poor,  but  authorizes  the  overseers,  of  the  poor  in  town- 
ships not  otherwise  provided  for  to  employ  such  medical  or 
surgical  services  as  paupers  within  their  jurisdiction  may  re- 
quire, the  overseer  of  the  poor  may,  at  the  county's  expense, 
employ  a  physician  to  treat  a  pauper  in  urgent  need  of  medi- 
cal aid  where  the  regular  county  physician  refuses  to  take  the 
case.^ 

§944.  The  same  subject  continned. —  "Where  a  county 
physician  refuses  to  attend  a  poor  person  in  destitute  cir- 
cumstances and  requiring,  immediate  medical  assistance,  the 
overseer  of  the  poor. of  the  proper  district  of  the  county  may 
employ  a  physician  for  that  purpose,  and  the  county  will  be 
liable  for  the  fair  value  of  his  services.'  An  overseer  of  the 
poor,  in  making  contracts  for  the  support  and  labor  of  the 

1  Board  v.  Bitter,  90  Ind.  363.  (1886),  35  111.  App.  20,  the  court  sus- 

2  Board  of  Comm'rs  v.  Lomax  (Ind.,  tained  a  judgment  in  favor  of  a  phy- 
1893),  31  N.  E,  Hep.  584.  But  it  was  sician  against  a  county,  for  services 
held  that  no  recovery  could  be  had  in  amputating  a  leg  of  a  boy  whose 
upon  a  case  showing  that  the  over-  mother  was  dead,  and  whose  father 
seer  of  the  poor  had  not  requested  the  was  without  means  and  did  nothing 
services  of  the  county  physician  towards  his  support,  holding  that 
simply  because  he  considered  him  in-  though  the  boy  owned  an  interest  in 
competent  Under  this  statute  the  real  estate  of  a  small  value,  not  sufH- 
support  of  the  poor  is  made  a  county  cient  to  pay  the  amount  properly 
charge.  The  township  trustees  only  due  for  such  services,  the  physician 
perform  such,  duties  with  reference ,  was  not  obliged  to  exhaust  that  be- 
to  the  poor  as  may  be  prescribed  by  fore  bringing  suit ;  also,  that  it  was  a 
law.  If  the  overseer  of  the  poor  ex-  case,  he  needing  immediate  atten- 
ceeds  his  authority  the  county  is  not  tion,  where  the  emergency  was  such 
bound.  Those  who  accept  employ-  as  to  warrant  immediate  action  on 
ment  from  him  must,  at  their  own  the  part  of  plaintiff  without  waiting 
risk,  inquire  into  his  power  to  bind  to  confer  with  county  officials.  See, 
the  county.  Bobbins  v.  Board  &c.,  also,  Seagraves  v.  City'  of  Alton,  13 
91  Ind.  537 ;  Washburn  v.  Board  &c.,  111.  366,  871 ;  Board  of  Supervisors  v. 
104  Ind.  331 ;  s.  c,  3  N.  E.  Bep.  757 ;  Eeynolds,  49  111.  186 ;  Perry  County  v. 
Morgan  County  v.  Seaton,  133  Ind.  City  of  Du  Quoin,  99  111.  479. 

531 ;  s.  C,  24  N.  E.  Bep.  213.  In  '  Gago  County  v.  Fulton  (1884),  16 
County   of   Christian    v,    Bockwell    Neb.  5. 
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poor,  under  the  discretion  vested  in  him  by  the  statutes,  acts 
as  the  agent  of  the  town  under  the  authority  of  the  law  to 
make  the  contracts  for  the  town.'  And  he  may  make  a  con- 
tract as  to  a  pauper's  labor  and  support,  and  make  a  settle- 
ment under  the  contract  which  will  be  binding  on  the  pauper.^ 
A  physician  cannot  recover  of  a  town  for  medical  services  to 
paupers  of  a  town  on  a  contract  which  he  has  made  with  the. 
supervisors  of  a  town,  rendered  at  a  time  beyond  their  term 
of  office,  where  it  is  shown  that  the  contract  was  limited  to 
their  term  of  office  and  so  understood  by  the  physician.' 

§  945.  Settlement  of  paupers  —  Generally. —  As  to  the 

settlement  of  paupers  the  legislatures  of  the  different  States, 
in  the  exercise  of  their  discretion,  have  established  systems  of 
positive  rules,  and  the  courts  give  a  strict  construction  to 
these  statutes  and  act  upon  the  principle  declared  in  the  case 
cited  in  the  note,*  This  principle  was  that  the  obligations  of 
towns  to  support  paupers  result  from  provisions  of  positive 
law;  that  towns  must  be  brought  strictly  within  them;'  and 
that  analogy,  equitable  construction"  and  approximation  are 
all  insufficient.' 

1  Billings  V.  Kneen  (1885),  57  Vt  had  appropriated  the  same  to  another 
438.  See,  also,  Poquet  v.  North  Hero,  purpose,  to  the  payment  of  one  car- 
44  Vt  91,  holding  that  a  selectman,    ing  for  its  poor  under  contract. 

in  making  a  contract  that  he  was  ^jonesr.  Town  of  Lind  (1891),  79 

authorized  to  make,  was  an  agent  of  Wis.  64 ;  s.  c,  48  N.  W.  Rep.  347. 

the  town,  and  not  a  party  to  the  con-  *  Berlin  v.  Bolton,  10  Met.  115. 

tract  *  Shrewsbury  v.  Salem,   19   Pick. 

2  Billings  V.  Kneen,  57  Vt.  428.  In  389 ;  Middleborough  v.  Plyrapton,  19 
Fletcher  v.  Inhabitants  of  Belfast  Pick.  489 ;  Bobbins  v.  Townsend,  20 
(1885),  77  Ma  334,  the  city,  which  by  Pick.  349.  In  Southborough  v.  Mari- 
an ordinance  had  appointed  a  city  borough,  34  Pick.  166,  it  was  said  that 
physician  for  the  poor  under  a  con-  the  rule  itself  is  of  less  importance 
tract  that  as  additional  couipensa-  thau  that  it  should  be  fixed  and 
tion  for  his  services  rendered  in  that  known..  In  Town  of  Kockinghara  i: 
capacity  he  should  have  all  moneys  Town  of  Springfield  (1887),  59  Vt.  531 ; 
collected  of  other  towns  for  n^edi-  s.  C,  9  Atl.  Rep.  241,  the  court  sus- 
cines  and  supplies  furnished  by  the  tained  an  order  of  removal  of  a 
city  to  paupers  chargeable  to  such  ■  mother  and  her  three  children,  who 
towns,  was  held  liable,  in  an  action  had  come  to  reside  in  a  town  which 
for  money  had  and  received,  for  a  had  on  her  request  furnished  aid  to 
sum  of  money  collected  in  a  suit  of  her  children,  but  had  never  acquired 
another  town,  although  the  council  a  residence  therein,  to  a  town  in 
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§  946.  The  same  subject  continued. —  The  rules  as  to  set- 
tlement were  declared  in  an  Illinois  case.  Persons  under 
legal  restraint  and  insane  persons  are  incapable  of  losing  or 
gaining  a  residence,  which  rule  applies  to  persons  confined  in 
prisons,  lunatics  confined  in  an  asylum  and  paupers  sent  to  a 
poor-house.  Where  one  comes  into  a  county  or  town,  and 
makes  .no  arrangement  for  a  home,  and  has  no  fixed  or  actual 
residence,  but  hires  out  and  is  eijjiployed  by  some  person,  his 
apparent  residence  is  at  the  place  of  his  employment.^ 


which  it  was  discovered  afterwards 
that  she  had  a  settlement ;  ruling  in- 
cidentally that  the  furnishing  to  her 
children  aid,  her  husband  having  de- 
serted her,  was  furnishing  it  to  her 
as  the  head  of  the  family,  and  that 
though  she  was  going  from  town  to 
town  seeking  and  doing  work,  she 
was  constructively  present  when  the 
order  of  removal  was  made.  See, 
.ilso,  as  to  the  furnishing  of  the  sup- 
plies to  the  children  being  the  fiar- 
nishing  to  her,  Croydon  v.  County 
of  Sullivan,  47  N.  H.  179;  as  to  her 
residence  in  the  town  where  her  chil- 
dren were  left,  for  all  legal  purposes 
affecting  its  remedy  against  the  town 
of  her  legal  settlement  continuing 
unbroken,  Middlebury  v.  Waltham, 
6  Vt.  200;  Stamford  v.  Eeadsboro',  46 
Vt  611 ;  Desmare  v.  United  States,  93 
U.  S.  605,  610;  Mitchell  v.  United 
States,  21  Wall.  350;  Abington  v. 
North  Bridgewater,  23  Pick.  177.  In 
Merrimack  County  v.  Grafton  County 
(1886),  63  N.  H.  550,  it  was  held  that 
residence  without  relief  in  a  county 
for  one  year  fixed  the  liability  of  a 
county  for  sums  expended  by  another 
county  in  aid  of  a  pauper,  under  the 
statute  which  makes  liable  for  the 
support  of  a  pauper  the  county  in 
which  he  has  been  relieved  withra  a 
year  or  in  which  he  has  last  resided 
for  a  year.  Commenting  upon  the 
laws  making  at  ens  time  and  abolish- 
ing af  another  town  settlements  the 


court  said :  — "  Pauper  settlements 
are  the  mere  creations  of  the  statutes 
and  may  be  made  or  unmade  at  the 
pleasure  of  the  legislature.  No  vested 
rights  can  accrue  to  any  one  to  re- 
tain a  settlement  thus  gained,  longer 
than  the  statute  giving  it  shall  re- 
main in  force."  Northfield  v.  Merri- 
mack County,  43  N.  H.  165.  Town 
of  Worcester  v.  Town  of  East  Mont- 
pelier  (1888),  61  Vt.  139,  as  to  the  lia- 
bility of  towns  for  the  support  of 
paupers  being  purely  statutory,  and 
Town  of  Chittenden  v.  Town  of 
Barnard  (1888),  61  Vt  145. 

1  County  of  Franklin  v.  County  of 
Henry  (1887),  36  111.  App.  193.  See, 
also.  Town  of  Freeport  v.  Board  of 
Supervisors  (1866),  41  111.  495 ;  Payne  v. 
Town  of  Dunham,  29  111.  125 ;  Upton 
V.  Northbridge,  15  Mass.  547 ;  Read- 
ing V.  Westport,  19  Conn.  561 ;  Am- 
herst V.  Hollis.  9  N.  H.  107 ;  Win- 
chenden  v.  Hatfield,  4  Mass.  133; 
Anderson  v.  Canton,  13  Mass.  547. 
In  Eatontown  v.  Shrewsbury  (1886), 
49  N.  J.  Law,  188;  s.  c,  6  Atl.  Rep. 
819,  the  court  construed  the  poor-act 
of  New  Jersey,  which  provides  that 
in  order  to  gain  a  settlement  the 
pauper  must  be  seized  of  a  freehold 
estate  of  the  value  of  $130,  and  dwell 
thereon  or  in  the  township  in  which 
the  estate  is  situate  for  one  contin- 
uous year,  not  to  require  the  con- 
tinuous actual  presence  of  the  party, 
but  to  be  satisfied  by  an  unbroken 
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§  947.  The  same  subject  continued  —  Illegitimate  chil- 
dren.—  "Where  a  town  in  a  suit  brought  against  it  for  support 
of  a  pauper  by  another  admits  that  at  the  age  of  twenty-one 
the  person  aided  had  a  residence  therein,  the  burden  is  upon 


residence  on  the  estate  or  in  the  town- 
ship. It  was  further  held  that  the 
continuity  of  such  "  dwelling  "  would 
not  be  broken  by  temporary  absences 
for  business  or  pleasure,  accompanied 
with  a  continued  intent  to  return 
when  the  purpose  of  the  absence  had 
been  accomplished.  See  Queen  v,  St 
Leonard,  1  Q.  B.  21 ;  Queen  v.  Glos- 
sop,  1  Q.  B.  227 ;  Queen  v.  Abingdon, 
S  Q.  B.  406 ;  Queen  v.  St  Key.  7  Q.  B. 
467;  Queen  v.  Worcester,  9  Q.  B. 
340;  Overseers  of  Manchester  v. 
Guardians  &a,  16  Q.  B.  733.  In  In- 
habitants of  Belmont  v.  Vinalhaven 
(1890),  83  Me.  534;  S.  a,  SO  Atl.  Eep. 
89,  it  was  held  that  the  voting  lists 
of  a  town  on  which  the  name  of  a 
voter  is  checked  with  a  cross  are 
prima  fade  evidence,  In  a  case 
against  the  town  for  the  support  of 
such  voter  as  a  pauper,  that  the  pau- 
per voted  at  the  election  at  which 
such  lists  were  used.  In  Deny  v. 
Rockingham  County  (1883),  63  N.  H. 
485,  it  was  held  that  the  assessor's 
valuation  of  the  estate  of  a  person, 
under  the  New  Hampshire  statute 
providing  that  any  person  having 
real  estate  of  the  value  of  $150  in  the 
town  where  he  lives,  on  which  he 
pays  the  taxes  for  four  consecutive 
years,  gains  a  settlement  in  the  town, 
was  not  conclusive  as  to  the  value 
thereof ;  therefore,  in  a  case  involv- 
ing the  settlement  of  a  pauper  to  fix 
a  liability  for  his  support  upon  a 
town,  it  was  proper  to  have  the  value 
of  such  estate  submitted  to  and  set- 
tled by  a  jury.  In  Burke  Co.  Comm'rs 
v.  Buncombe  Co.  Comm'rs  (1888),  101 
N.  C.  530;  S.  C,  8  S.  E.  Rep.  176,  it 
was  held  that  a  complaint  in  an  ac- 
63 


tion  against  a  county  for  taking  care 
of  an  insane  pauper,  which  alleged 
that  such  pauper  was  an  inmate  of 
the  almshouse  of  that  county,  under 
lawful  authority,  from  which  she 
escaped  and  came  into  the  complain- 
ing county,  suflBciently  alleged  that 
she  was  "last  legally  settled"  in  the 
defendant  county,  under  the  North 
Carolina  poor-laws ;  also  that  though 
the  complaint  showed  that  the  pau- 
per was  continuously  in  the  com- 
plaining county  for  almost  six  years, 
it  was  demurrable  under  the  code, 
which  provides  that  one  year's  con- 
tinuous residence  shall  confer  a  legal 
settlement,  where  it  is  also  shown 
that  during  such  time  she  was  an  in- 
mate of  the  almshouse  of  the  com- 
plaining county,  and  insane.  Neal 
V.  Comm'rs  of  Burke,  85  N.  C.  430. 
In  Overseers  of  Taylor  v.  Overseers 
of  Shenango  (1886),  114  Pa,  St.  894; 
S.  C,  6  Atl.  Rep.  475,  it  was  held  that 
the  district  in  which  a  poor  person 
having  no  legal  settlement  within 
the  State  of  Pennsylvania  first  be- 
comes helpless  and  a  fit  subject  for 
relief  must  provide  for  the  same  un- 
til the  necessity  therefor  ceases.  The 
court  said:  —  "For  the  purpose  of 
carrying  out  their  spirit  [the  spirit  of 
the  poor-laws],  one  who  has  no  act- 
ual settlement  anywhere  must  ba 
considered  as  having  acquired  a 
gjiasi-settlement  in  a  poor-district  by 
reason  of  his  having  become  help- 
less and  requiring  assistance  therein." 
Overseers  u  McCoy,  3  P.  &  W.  (Pa.) 
343,  344;  Kelly  Township  v.  Union 
Township,  5  Watts  &  Serg.  585; 
Lower  Augusta  v,  Selinsgrove,  64 
Pa.  St  166.     In  Overseers  of  Gilpin 
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such  town  to  show  that  he  had  thereafter  acquired  a  residence 
in  the  town  suing  by  having  his  home  therein  for  "  five  suc- 
cessive years  without  receiving  supplies  as  a  pauper,"  and  that 
any  absences  therefrom  during  the  five  years  were  of  such  a 
character  as  not  to  interrupt  his  residence.'    The  Supreme 


Tp.  V.  Overseers  of  Pplk  Tp.,  118  Pa. 
St.  84;  S.  C,  11  Atl.  Rep.  791,  it  was 
held  that  an  order  of  removal  of  an 
alleged  poor  person  who  had  never 
been  a  burden  to  the  township  by  re- 
lief obtained,  made  upon  the  informa- 
tion of  the  overseers  that  he  was 
likely  to  become  chargeable,  but  with- 
out an  adjudication  by  the  justices 
of  the  necessary  facts,  with  notice  to 
the  person  aflFected,  was  void.  Fitch- 
burg  V.  Lunenburg,  102  Mass.  358,_ 
361 ;  Hanson  v.  South  Scituate,  115 
Mass.  336;  City  of  Newburyport  v. 
City  of  Waltham,  150  Mass.  569; 
S.  a,  23  N.  B.  Rep.  379 ;  City  of  New- 
buryport V,  City  of  Waltham,  150 
Mass.  311 ;  a  a,  23  N.  E.  Rep,  46. 

'Searsmart  v.  Lincolnville  (1890), 
88  Me.  75 ;  s.  0.,  21  Atl.  Rep.  747 ;  Rip- 
ley V.  Hebron,  60  Me.  379.  In  Martin 
V.  Stanabach  (N.  J.,  1891),  28  Atl.  Rep. 
58,  it  was  held  that  the  settlement  of 
a  bastard  child  is  at  the  place  of  the 
legal  settlement  of  its  mother  at  the 
time  of  its  birth :  but  unless  it  appears 
that  the  mother  has  a  legal  settle- 
ment elsewhere  in  the  State,  tho  legal 
settlement  of  such  a  child  must  be 
held  to  be  in  the  township  where  it 
is  born.  Nottingham  v.  Amwell,  21 
N.  J.  Law,  27 ;  Paterson  v.  Byram,  23 
N.  J.  Law,  394 ;  McCoy  v.  Newton,  37 
N.  J.  Law,  133.  In  South  Brunswick 
V.  Township  of  Cranberry,  53  N.  J. 
Law,  126 ;  S.  C,  30  Atl.  Rep.  1084,  It 
was  held  that  an  order  of  removal, 
not  appealed  from,  is  conclusive  as 
to  the  settlement  of  a  poor  person, 
not  only  on  the  townships  in  the  liti- 
gation, but  is  a  defense  available  by 
another  township  when  application 


is  made  and  proceedings  taken  to 
charge  it  with  the  support  of  such 
peivon,  if  no  subsequent  legal  settle- 
ment has  been  acquired  by  the  poor 
person.  Elizabeth  v.  Westfield,  7  N. 
J.  Law,  439 ;  Little  Falls  v.  Bernards, 
44  N.  J.  Law,  621.  In  Barre  v.  Cov- 
entry (1890),  63  Vt.  95 ;  S.  a,  20  Atl. 
Rep.  925,  it  was  held  that  a  pauper 
who  had  left  defendant  town  in  1869 
and  resided  with  his  father  from  No- 
vember 1, 1869,  to  November  27, 1872, 
in  another  town,  and  from  September, 
1878,  to  February,  1877,  in  still  an- 
other, had  no  such  residence  in  the 
defendant  town  as  to  entitle  the 
plaintiff  town  to  recover  from  it  for 
support  furnished  to  this  pauper  by 
the  latter.  In  Overseers  of  Poor  of 
Walker  Tp.  v.  Overseers  of  Poor  of 
Marion  Tp.  (Pa,  1892),  23  Atl.  Rep. 
1002,  it  was  held  that  the  facts  that 
an  immigrant  who  had  acqtiired  a 
legal  settlement  in  one  township  and 
had  afterwards  gone  with  his  uncle 
and  lived  on  a  farm  bought  by  this 
uncle  in  another  township,  the  prod- 
ucts of  which  farm  were  divided 
between  them,  without  any  account- 
ing as  to  contributions,  and  it  being 
understood  that  when  the  uncle  and 
wife  died  this  nephew  should  inherit 
the  property,  would  not  justify  an 
inference  that  this  nephew  had  leased 
the  premises  of  his  uncle  for  one  year, 
and  under  the  act  of  June  13, 1836, 
section  9,  paragraph  8,  had  acquired 
a  settlement  in  this  last  township.  In 
Overseers  of  Poor  of  Cascade  Tp.  v. 
Overseers  of  Poor  of  Lewis  Tp.  (Pa., 
1892),  23  Atl.  Rep.  1003,  it  was  held 
that  a  person  who  had  lived  on  leased 
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Court  of  Pennsylvania  sustained  an  appeal  from  an  order  of 
removal  of  a  woman  and  three  children  as  paupers  to  another 
township  on  the  ground  that  though  the  woman  had  married 
and  borne  three  children  to  a  man  resident  of  this  other  town- 
ship, it  being. shown  that  at  the  time  of  the  supposed  marriage 
the  man  was  an  undivorced  husband,  the  settlement  of  this 
man  did  not  become  her  settlement.  Her  settlement  continued 
as  before  marriage  and  that  of  her  illegitimate  children  fol- 
lowed hers.* 

§  94S.  Massachusetts  decisions  on  settlement  of  soldiers 
mustered  out  of  service. —  Massachusetts  has  a  statute  as  to 
acquiring  a  settlement  which  provides  that  "  any  person  who 
was  duly  enlisted  and  mustered  into  military  service  during 
the  late  civil  war,  as  a  part  of  the  quota  of  any  city  or  town 
in  the  commonwealth,  and  become  disabled  from  disease  con- 
tracted while  engaged  in  such 'service,  shall  be  deemed  to  have 
acquired  a  settlement  in  such  city  or  town."  A  town  which 
had  expended  money  in  relief  of  a  pauper  who  had  been  dis- 
charged from  the  army  sought  in  an  action  to  recover  from 
a  city  the  money  thus  expended,  on  the  contention  that  he 
was  discharged,  after  enlisting  from  this  city,  on  account  of 
disease  contracted  in  the  service  and  had  therefrom  acquired 
a  settlement  in  the  city.  The  court  sustained  instructions 
directing  a  verdict  for  defendant  in  the  court  below.^ 

premises  from  the  forenoon  of  April  of  a  soldier  because  of  epilepsy,"  was 

2, 1890,  until  the  forenoon  of  April  1,  conclusive  evidence  of  the  cause  of 

1891,  had  lived  there  for  a  whole  his  discharge  and  therefore  the  best 

year,  fractions  of  a  day  not  being  re-  evidence,  and  should  have  been  intro- 

garded,  and  had  thereby  acquired  a  duced  by  the  plaintiflE  on  the  ques- 

settlement  under  the  poor-laws   in  tion    of    the    pauper's    disability ; 

that  township.  further,  that  assuming  the   record 

1  Wayne  Tp.  v.  Porter  Tp.  (1890),  showing  that  the  pauper  was  ex- 
138  Fa.  St  181;  S.  a,  20  Atl.  Bep.  amined  and  passed  for  enlistment 
939.  should  have  the  effect  of  a  certiiicate 

2  Inhabitants  of  South  Scituate  v.  that  the  surgeon  examining  him 
Inhabitants  of  Scituate  (Mass.,  1892),  found  no  disability  to  prevent  enlist- 
29  N.  E.  Rep.  639.  The  court  held  that  ment,  and  that  the  evidence  was 
a  duly  authenticated  copy  of  the  competent,  it  was  not  conclusive; 
surgeon's  certificate  made  at  the  and  conceding  that  the  fact  of  the 
time  of  the  pauper's  discharge  from  pauper's  examination  and  muster 
the  service,  and  stating  that  he  was  would  have  some  tendency  to  show 
"  incapable  of  performing  the  duties  freedom  from  a  disabling  disease  at 
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§  949.  Settlement  of  married  women. —  The  New  Jersey 
statute  which  provides  "that  any  person  or  persons  who 
shall  have  last  resided  in  any  township  of  this  State  for  the 
period  of  ten  consecutive  years  shall  be  considered  as  legally 
settled  in  said  township"  has  been  construed  several  times 
by  the  Supreme  Court  of  New  Jersey.  In  one  case  it  was 
held  that  a  woman  who  had  previously  to  her  marriage  re- 
sided- in  a  town  for  ten  consecutive  years,  but  married  a  hus- 
band whose  settlement  was  in  another  township,  and  after- 
wards returned  to  the  township  in  which  she  had  had  a 
settlement  before  marriage,  did  not  thereby  re-acquire  "a  set- 
tlement in  that  town.  Under  the  statute  the  former  settle- 
ment of  the  wife  was  lost  or  suspended  by  her  marriage,  and 
her  settlement  followed  that  of  her  husband,  and  as  long  as 
she  was  not  divorced  from  him  continued  there.' 


the  time  of  enlistment,  where  the 
plaintiff  introduced  the  pauper  and 
other  witnesses,  who  testified  that 
the  disease  existed  prior  to  enlist- 
ment, it  was  proper  for  the  court  to 
withdraw  the  case  from  the  Jury  and 
direct  a  verdict  for  the  defendant. 
See,  also,  Waltham  v.  Newburyport, 
150  Mass.  569;  S.  C.,  23  N.  E.  Rep. 
379;  Fitchbijrg  v.  Lunenburg,  103 
Mass.  358, 361 ;  Hanson  v.  South  Scit- 
uate,  115  Mass.  336 ;  Newburyport  v. 
Waltham,  150  Mass.  311 ;  S.  a,  33  N. 
K  Rep.  46 ;  Ashland  v.  Marlborough, 
106  Mass.  366.  An  act  of  congress 
provided  "  that  all  persons  in  the 
naval  service  of  the  United  States 
who  have  entered  said  service  dur- 
ing the  present  rebellion,  who  have 
not  been  credited  to  the  quota  of  any 
town,  district,  ward  or  State,  by  rea- 
son of  their  being  in  said  service 
and  not  enrolled  prior  to  February 
34, 1864,  shall  be  enrolled  and  cred- 
ited to  the  quota  of  the  town,  ward, 
district  or  State  in  which  they  re- 
spectively reside,  upon  satisfactory 
proof  of  their  residence  made  to  the 
secretary  of  war."  The  statute  of 
Massachusetts  known  as  the  settle- 


ment law  of  the  State  fixed  the  set- 
tlement of  these  persons  referred  to 
in  the  United  States  statute,  using 
the  words,  "  or  duly  assigned  as  a  part 
of  the  quota  thereof  after  having 
been  enlisted  into  said  service."  In 
City  of  Boston  v.  Mount  Washington 
(1885),  139  Mass.  15;  s.  C,  29  N.  E. 
Rep.  60,  the  Supreme  Court  held  the 
town  liable  for  expenses  incurred  in 
the  support  of  a  pauper  who  had 
been  assigned  to  the  town  as  a  part 
of  its  quota  in  the  naval  service  of 
the  United  States ;  also  that,  although 
he  was  enlisted  and  mustered  into 
that  service  several  days  before  the 
beginning  of  the  war  of  the  Rebel- 
lion, he  was  "  duly  assigned  "  to  that 
town  within  the  meaning  of  the  set- 
tlement act  See,  also,  Brockton .  v. 
Uxbridge,  138  Mass.  293;  Sheffield  v. 
Otis,  107  Mass.  283, 285 ;  Bridgewater 
V.  Plymouth,  97  Mass.  383. 

iBateman  Overseer  of  Poor  v. 
Mathes  (N.  J.,  1892),  24  Atl.  Rep.  444, 
sustaining  on  certiorari  the  order  of 
the  court  below  removing  the  pau- 
per wife  and  children  to  the  town- 
ship in  which  the  husband  had  settle- 
ment.   The  act  was  held  to  be  retro- 
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§  950.  Settlement  acquired  by  residence  and  payment  of 

taxes. —  The  statute  of  New  Hampshire  exempts  every  per- 
son seventy  years  old  from  poll  tax.  Another  statute  pro- 
vides that  every  person  who  has  resided  in  a  town  for  seven 
years  and  shall  have  paid  all  taxes  legally  assessed  on  his  poll 
or  estate  during  such  term  shall  gain  a  settlement  therein. 
Construing  the  two  statutes  together,  the  Supreme  Coijrt  of 
that  State  have  held  that  a  person  who  has  paid  such  taxes  in 
a  town  for  six  years,  but  in  his  seventieth  year  pays  none  by 
reason  of  his  exemption,  acquires  no  settlement  in  the  town 
so  as  to  make  him  chargeable  as  a  pauper  to  that  town.' 


spective  in  Marlboro'  Tpw  v.  Freehold, 
50  N.  J.  Law,  509 ;  S.  U,  14  Atl.  Rep.  595 ; 
Franklin  Tp.  v.  Lebanon  Tp.,  51 N.  J. 
Law,  93 ;  s.  a,  16  Atl.  Rep.  184   In  the 
latter  case  the  court  said  the  statute 
"  includes  cases  in  which  the  stated 
period  of  residence  had  been  com- 
pleted before  the  act  was  passed,  and 
those  in  which  it  was  then  running 
as  well  as  those  in  which  it  should 
thereafter  begin."    In  the  first  case 
the  true  meaning  and  construction 
of  the  statute  was  declared  to  be  that 
"  an  actual  legal  settlement  is  im- 
parted to  every  one  by  ten  years' 
continuous    residence,   whether  the 
person  be  a  minor  or  an  adult,  or 
with  or  without  a  prior  legal  settle- 
ment, and  such  settlement  continues 
until    another  is  gained."     That  a 
wife  can  acquire  no  separate  settle- 
ment during  the  coverture,  at  least 
not  in  the  absence  of  desertion^  see, 
also,  Little  Falls  v.  Bernards,  44  N.  J. 
Law,    621 ;     HcLorinam  v.  Bridge- 
water  Tp.,  49  N.  J.  Law,  634;  S.  a,  10 
Atl.  Rep.    187.     The   Massachusetts 
statute  provides  that  "Any  woman 
of  the  age  of  twenty-one  years  who 
resides  in  any  place  within  this  State 
for  five  years  together  shall  thereby 
gain  a  settlement  in  such  place."  The 
next  clause  reads :  —  "  The  provisions 
of  the  preceding  clause  shall  apply  to 
married  women  who  have  not  a  set- 


tlement derived  by  marriage  under 
the  provisions  of  the  first,  clause,  and 
to  widows,  .  .  ,"  In  Marden  v. 
City  of  Boston  (Mass.,  1893),  29  N. 
E.  Rep.  588,  an  action  to  recover 
expense  and  charges  for  the  support 
of  an  alleged  widow,  an  insane  pau- 
per, at  a  lunatic  hospital,  the  court, 
considering  the  evidence  as  to  absence 
of  the  husband  from  his  family  for 
more  than  twenty  years  a  sufficient 
evidence  of  his  death  to  establish  the 
widowhood  of  the  pauper  patient, 
held  that  under  clause  7  of  the  settle- 
ment law  the  provisions  of  clause  6 
applied  even  to  tliose  widows  who 
had  settlements  derived  from  their 
former  husbands,  and  that  the  city 
was  liable  for  her  support.  See,  also, 
Somerville  v.  Boston,  130  Mass.  574,  a 
decision  prior  to  the  passage  of  the 
statute,  which  is  now  clause  7.  As  to 
the  capacity  of  a  wife  to  acquire  a 
settlement,  see  Shirley  v.  Watertown, 
3  Mass.  333 ;  Hallowell  v.  Gardner,  1 
Me.  93;  Augusta  v.  Kingsfield,  86 
Me.  335 ;  Richmond  v,  Lisbon,  15  Me. 
434 ;  Thomaston  v.  St.  George,  17  Me. 
117 ;  Winchendon  v.  Hatfield,  4  Mass" 
133 ;  Athol  v.  New  Salem,  7  Pick.  43. 
'Town  of  Sunapee  v.  Town  of 
Lempster  (1874),  65  N.  H.  655 ;  s.  a, 
33  Atl.  Rep.  525.  The  construction 
of  statutes  for  acquiring  a  settlement 
in  towns    has    always   been    strict 
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§  951.  The  same  subject  continued.— An  adult  person,  in 
order  to  gain  a  settlement  in  a  town  or  city  under  the  Massa- 
chusetts statute  which  declares  him  a  resident  for  such  pur- 
poses by  a  five  years'  residence  and  the  payment  of  all  taxes 
assessed  to  him  "  for  any  three  years  within  that  time,"  must 
have  resided  within  the  town  or  city  during  the  whole  of  the 
three  years  for  which  the  taxes  were  assessed.'    A  township- 


Weare  v.  New  Boston,  3  N.  a  203; 
Burton  v.  Wakeaeld,  4  N.  H.  47; 
Henniker  v.  Weare,  9  N.  H.  573; 
Tamworth  v.  Freedom,  17  N.  H.  279. 
In  Overseers  of  Poor  of  Laurence 
Tp.  V.  Overseers  of  Poor  (Pa.,  1893), 
23  Atl.  Rep.  1124,  the  oourtordered  the 
discharge  of  an  order  of  removal  of  a 
pauper  from  a  township  to  another, 
claiming  that  he  had  acquired  a 
settlement  in  the  latter  by  the  pay- 
ment of  taxes  for  two  years  under 
the  terms  of  the  statute  which  pro- 
vides that  "A  settlement  may  be 
gained  in  any  district  ...  by 
any  such  person  who  shall  be  charged 
with  and  pay  his  proportion  of  any 
public  taxes  or  levies  for  two  years 
successively."  The  court  held  in  this 
case  that  a  pauper  cannot  be  said  to 
have  acquired  a  settlement  by  the 
payment  of  taxes  for  two  successive 
years  where  the  tax  of  one  of  the  years 
was  paid  by  a  third  person,  who  did 
not  claim  to  represent  the  pauper  or 
say  anything  explanatory  of  his  act, 
but  who  according  to  the  statement 
of  the  tax  collector  was  one  of  a 
committee  sent  to  him  to  pay  taxes, 
to  enable  delinquents  to  vote.  It 
was  also  held  that  a  person  who  was 
charged  with  and  actually  paid  his 
taxes  for  two  successive  years  would 
not  be  prevented  from  obtaining  a 
settlement  in  such  township  by  the 
fact  that  he  accepted  from  the  other 
township  temporary  relief  in  the 
spring  of  one  of  the  years,  under  an 
order  for  which  he  did  not  apply. 


where  it  did  not  appear  that  he  was 
rpoeiving  aid  as  a  pauper  v^hen  the 
taxes  were  assessed  and  paid.  The 
facts  of  this  case  do  not  bring  it 
within  the  principle  of  Overseers  of 
Lewisburg  v.  Overseers  of  Milton 
(Pa.),  18  W.  N.  C.  141,  where  it  was 
held  that  a  person  who  is  chargeable 
to  and  receiving  aid  as  a  pauper  from 
one  district  cannot  acquire  a  settle- 
ment in  another  so  long  as  that  re- 
lation exists.  Same  view  of  the  law 
in  Overseers  of  Washington  Tp.  v. 
Overseers  of  East  Franklin  Tp.,  3 
Penriy.  (Pa)  108;  Popr  Dist  of  Look 
Haven  v.  Poor  Dist  (Pa.),  13  Aa  Rep. 
742. 

'City  of  Taunton  v.  Wareham 
(1891),  153  Mass.  193;  S.  a,  26  N.  K 
Kep.  451.  This  was  an  action  for 
recovery  of  a  town  from  which  he 
had  removed  to  the  city  for  the  sup- 
port of  a  pauper  in  the  State  lunatic 
asylum  by  the  city  from  which  he 
was  committed  to  the  State  lunatic 
asylum,  but  not  on  the  application 
of  the  overseer  of  the  poor.  The 
town  contended  that  he  had  acquired 
a  settlement  in  the  city,  and  that  the 
latter  was  chargeable  with  his  sup- 
port The  court  held  that  by  his 
commitment  to  the  hospital  and  his 
then  becoming  a  public  charge  his 
capacity  to  gain  a  settlement  in  the 
city  ceased  at  that  time.  See  Choate 
V.  Rochester,  13  Gray,  93 ;  Worcester 
V.  Auburn,  4  Allen,  574;  Boston  v. 
Wells,  14  Mass.  384,  holding  that  to 
gain   a  settlement  a   citizen  must 
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road  tax  is  a  public  tax  Avithin  the  meaning  of  the  Pennsyl- 
vania statute  which  provides  that  a  settlement  may  be  gained 
in  any  poor  district  by  any  person  who  shall  come  to  inhabit 
in  the  same  and  "  shall  be  charged  with  and  pay  his  propor- 
tion of  any  public  taxes  or  levies  for  two  years  successively." ' 

§  952.  Constitntionality  of  laws  for  the  removal  of  pau- 
pers.—  The  question  as  to  whether  the  enactment  by  a  legis- 
lature of  a  statute  authorizing  the  governing  authorities  of  a 
municipal  corporation  to  order  the  removal  of  paupers  who 
have  come  within  its  limits  and  are  liable  to  become  a  charge 
upon  the  corporation,  to  another  in  which  they  have  acquired 
a  legal  Settlement,  is  an  interference  with  the  rights  of  per- 
sonal liberty  "  without  due  process  of  law,"  seems  to  have  been 


dwell  in  the  town  the  same  three 
years  that  he  holds  therein  an  estate 
of  freehold  of  the  value  prescribed 
by  the  statute  in  case 'of  freehold 
giving  a  settlement  Southborough 
V.  Marlborough,  24  Pick.  166,  where 
it  was  held  that  as  a  person  did  not 
reside  in  the  town  for  the  same  five 
years  for  which  he  was  assessed  he 
did  not  there  gain  a  settlement,  al- 
though be  had  resided  there  more 
than  Ave  years.  Wakefield  v.  Alton, 
3  N.  H.  378 ;  Tamworth  v.  Freedom, 
17  N.  H.  879 ;  Barre  v.  Greenwich,  1 
Pick.  139. 

•  Huston  Tpw  Poor  Dist  v.  Bene- 
zetteTp.  Poor  Dist  (1890),  135  Pa.  St 
393.  The  court  said : — "  A  settlement 
under  the  poor-laws  is  a  residence  of 
such  permanent  and  continuing 
character  as,  under  certain  circum- 
stances, wijl  entitle  a  person  to 
support  or  assistance  as  a  pauper. 
When  not  derived  by  birth  or  mar- 
riage, or  from  the  relation  of  parent 
and  child,  when  it  is  gained  through 
the  residence  of  others,  it  is  acquired 
generally  upon  the  basis  of  a  settled 
personal  residence,  the  permanency 
of  which  must  be  shown  in  a  cer- 
tain way  specified  by  law.  This 
being  so,   we  cannot  see  why  any 


greater  significance  attaches  to  the 
payment  of  a  county  or  State  tax 
than  to  the  payment  of  a  poor  or 
road  tax,  as  these  are  levied  upon 
the  general  valuations  or  assessments 
for  county  purposes  upon  all  such 
subjects  as  are  taxable  for  the  pur- 
poses mentioned."  That  a  settle- 
ment cannot  be  gained  by  residence 
and  payment  of  taxes  while  a  person 
IS  a  public  charge  as  a  pauper,  see 
Sudbury  v.  Waltham,  13  Mass.  461 
East  Sudbury  v.  Sudbury,  13  Pick.  1 
Oakham  v.  Sutton,  13  Met  193 
Brewster  v.  Dennis,  31  Pick.  233 
West  Newbury  v.  Bradford,  3  Met. 
438;  Taunton  v.  Middleborough,  l3 
Met  85;  Choate  v.  Rochester,  13 
Gray,  93;  Garland  v.  Dover,  19  Me. 
441;  Clinton  v.  York,  36  Me.  167; 
Norwich  v.  Saybrook,  5  Conn.  384 
As  to  the  furnishing  of  supplies  to  a 
person  as  a  pauper  defeating  his  ac- 
quiring a  settlement  see  Berkely  v. 
Taunton,  19  Pick.  480;  Green  v. 
Buckfleld,  8  GreenL  (Me.)  136;  HaUo- 
well  V,  Saco,  5  Greenl.  (Me.)  143  j 
Bangor  v.  Readfield,  32  Me.  60 ;  Tre- 
mont  V.  Mt  Desert  86  Me.  390; 
South  Hampton  v.  Hampton  Falls, 
11  N.  H.  134- 
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raised  in  but  one  case  in  the  United  States.  The  Minnesota 
Supreme  Court  have  discussed  this  question  very  fully,  and  sus- 
tained the  constitutionality  in  this  respect  of  the  law  of  that 
State  upon  this  subject.  The  court  said :  —  "It  [the  statute] 
should  not  be  so  ^declared  [to  be  unconstitutional]  unless  it 
was  clearly  beyond  the  power  of  the  legislature  to  authorize 
removals  under  the  conditions  specified  in  the  law.  Its  valid- 
ity, giving  lawful  authority  to  counl^jr  commissioners  to  the  ex- 
tent to  which  we  have  above  indicated,  may  be  sustained  upon 
the  ground  that  such  power,  resting  probably  upon  grounds  of 
general  necessity  and  expediency,  was  sanctioned  by  statute 
before  the  adoption  of  our  constitution,  has  ever  since  been  ac- 
quiesced in,  and  that  similar  statutes  have  been  in  force  since 
the  early  settlement  of  this  country.  It  is  a  measure  pertain- 
ing to  the  administration  of  public  affairs,  and  concerning  the 
reasonable  necessity  for  which  a  considerable  discretion  must 
be  allowed  to  the  law-making  department  of  the  government, 
although  of  course  subject  to  such  constitutional  limitations 
as  under  the  circumstances  shall  be  considered  as  clearly  in- 
tended to  be  applicable  to  such  cases."  * 

1  Lovell  V.  Seebaok  (1891),  45  Minn,  as  condemned  by  it  Administrative 
465 ;  a  C.,  48  N.  W.  Eep.  23,  an  ao-  process  of  the  customary  sort  is  as 
tion  for  kidnaping  by  a  person  re-  much  due  process  of  law  as  judicial 
moved  under  orders  of  county  com-  process.  ...  A  day  in  court  is  a 
missioners  as  a  pauper.  The  court  matter  of  right  in  judicial  proceed- 
relied  upon  the  opinion  of  Judge  ings,  but  administrative  proceedings 
Cooley  in  a  Michigan  case  as  fol-  rest  upon  different  principles.  The 
lows:  —  "If  there  existed  before  that  party  affected  by  them  may  always 
instrument  [the  constitution]  was  test  their  validity  by  a  suit  instituted 
adopted  well  known  administrative  for  the  purpose,  and  this  is  supposed 
proceedings,  which,  having  their  ori-  to  give  him  ample  protection."  Wei- 
gin  in  a  legislative  conviction  of  mer  u  Bunbury,  30  Mich.  201,  213. 
their  necessity,  had  been  sanctioned  See,  also.  State  u  Allen,  2  McCord, 
by  long  and  general  acceptance,  we  55,  where  the  court  said:— "Any 
are  no  more  at  liberty  to  infer  an  in-  legal  process  which  was  originally 
tent  in  the  people  to  prohibit  them  founded  in  necessity,  has  been  conse- 
by  implication  from  any  general  Ian-  crated  by  time  and  approved  and  ac- 
guage  than  we  should  to  infer  an  in-  quiesced  in  by  universal  consent, 
tent  to  abridge  the  judicial  authority  must  be  an  exception  to  the  right  of 
by  the  use  of  similar  words.  .  .  .  trial  by  jury  and  is  embraced  in  the 
Nothing  previously  in  use,  regarded  alternative  —  the  law  of  the  land." 
as  necessary  in  government  and  sane-  See,  also,  Murray  v.  Hoboken  Land 
tioned  by  usage,  can  be  looked  upon  Co.,  18  How.  273. 
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§  953.  EuliBgs  on  removal  of  paupers. —  An  order  for  the 
removal  of  a  pauper  from  one  township  to  another,  providing 
only  for  her  removal,  but  containing  nothing  to  prevent  her 
husband  from  accompanying  her,  cannot  be  said  to  violate  the 
statute  forbidding  the  separation  of  a  wife  from  her  husband.' 
A  denial  of  the  liability  of  a  town  for  the  support  of  a  pauper 
by  its  overseer  of  the  poor,  when  notified  by  the  superintendent 
of  the  poor  of  a  county  that  the  pauper  had  removed  to  a 
town  in  that  county  and  that  he  must  provide  for  his  support, 
need  not  foUow  the  language  of  the  statute.^ 


1  Overseers  of  Poor  v.  Overseers 
(Pa.,  1892),  33  Atl.  Rep.  1003.  In  In- 
habitants of  Carver  v.  City  of  Taun- 
ton (1890),  153  Mass.  484;  s.  a,  25  N. 
E.  Rep.  965,  it  was  held  that  a  notice 
from  a  town  to  a  city  that  it  was 
giving  aid  to  a  mother  and  three 
children,  and  requesting  their  re- 
moval by  the  city,  was  not  suflBciently 
explicit  as  to  the  children  to  require 
their  removal,  as  it  appeared  that 
the  mother  had  five  children  living 
with  her  in  the  town.  The  descrip- 
tion should  be  such  as  to  enable  the 
town  or  city  notified  to  avoid  mis- 
take and  a  liability  to  a  suit  for  the 
commission  of  a  wrong.  Walpole 
V.  Hopkinton,  4  Pick.  358 ;  Northfleld 
V.  Taunton,  4  Met.  433 ;  Granville  v. 
Southampton,  138  Mass.  256,  and 
Lynn  v.  Newburyport,  5  Allen,  545, 
are  distinguished  in  Carver  v.  Taun- 
ton, supra.  In  Houston  Overseers  v. 
Jay  Overseers  (1890),  9  Pa.  Co.  Ct 
Rep.  413,  the  expenses  of  removal  of 
a  pauper  to  the  defendant  township 
were  adjudged  against  it,  the  court 
holding  that  it  was  a  sufficient  com- 
pliance with  the  poor-act  on  that 
subject  if  the  overseers  of  the  poor 
serve  an  order  of  removal  by  leaving 
a  copy  thereof  with  the  clerk  of  an 
overseer  of  the  accepting  district, 
who  afterwards  delivers  it  to  the 
overseer,  and  by  removing  the  pau- 
per into  that  district  and  leaving  her 


at  a  house  of  a  resident  therein,  it 
being  impracticable  to  deliver  the 
body  of  the  pauper  to  the  Overseers 
of  the  district.  In  Madison  Overseers 
V.  Poor  Durectors  (1889),  9  Pa.  Co.  Ct. 
Rep.  435,  where  the  overseers  had  suc- 
ceeded in  an  appeal  from  an  order 
of  removal  of  paupers  to  their  town- 
ship, a  question  of  costs  arose  under 
the  provision  of  a  Pennsylvania  stat- 
ute that  the  court  "shall  order  to 
the  party  in  whose  behalf  such  ap- 
peal shall  be  determined,  or  to  whom 
such  notice  did  appear  to  have  been 
given,  such  costs  and  charges  as  the 
said  court  shall  consider  reasonable 
and  just"  The  court  held  that "  costs 
and  charges  "  did  not  include  counsel 
fees  or  expenses  of  overseers  in  taking 
appeal,  and  hunting  and  procuring 
evidence.  They  were  limited  to  those 
which  a  party  would  be  entitled  to 
in  any  other  successful  litigation  and 
expenses  of  return  of  paupers. 

2  Still  well  V.  Coons  (1890),  122  N.  Y. 
243 ;  s.  C,  25  N.  E.  Rep.  316,  where  a 
denial  of  such  liability  was  held  suffi- 
cient to  bring  the  case  within  the 
limitation  of  the  statute  in  such 
cases,  and  that  the  action  not  having 
been  brought  within  three  months 
after  receipt  of  the  denial  was  barred. 
The  receipt  of  the  denial  was  a  suffi- 
cient service  upon  the  superintendent 
of  the  poor  of  the  county.  See,  also, 
StilKvell  V.  Kennedy,  51  Hun,  114.   In 
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§  954.  Notice  in  cases  for  removal  of  paupers. — A  notice 
under  the  New  York  statute  providing  that,  when  a  pauper 
strays  or  is  removed  from  one  municipality  to  another,  the 
county  superintendents  of  the  poor  shall  give  the  overseers 
of  the  poor  of  the  pauper's  town  notice  of  such  improper  re- 
moval, and  require  them  to  take  charge  of  the  pauper,  which 
does  not  state  that  the  pauper  was  a  pauper  while  in  the  town 
from  which  he  came,  nor  that  hjg  voluntary  change  of  resi- 
dence was  improper,  is  insuflficient.'  The  requirements  of 
these  statutes,  which  provide  that  if  a  pauper  is  brought  into 
a  county  the  superintendent  may  notify  the  overseer  of  the 
town  from  which  the  pauper  was  brought  of  the  facts,  and 
require  his  removal,  and  that  the  overseer  to  whom  such  no- 
tice is  directed  shall  within  thirty  days  either  remove  the 
pauper,  or  by  "  a  written  instrument "  under  his  hand  notify  the 
superintendent  from  whom  the  notice  was  received  that  he 
denies  its  allegations  as  to  notice  and  denial  of  liability,  are 
sufficiently  complied  with  when  the  superintendent  of  the 
poor  of  the  county  by  written  notice  informs  the  overseer  of 
the  poor  of  the  city  that  a  pauper,  naming  him,  was  being 
supported  by  the  county  and  that  he  claimed  he  was  a  resi- 
dent of  and  chargeable  to  the  city,  and  a  reply  of  the  over- 
seer of  the  poor  of  the  city  acknowledging  receipt  of  the 
notice  and  denying  that  the  pauper  had  ever  resided  in  the 
city  or  that  the  city  was  liable  for  his  support.'^ 

§  955.  Notice  of  charge  by  one  town  to  another. —  It  was 

urged  in  a  Vermont  case  that  where  a  person  was  taking  care 

Coe  V.  Smith,  24^  Wend.  341,  it  was  form  and  substance  to  enable  the 
held  that  the  New  York  statute  as  parties  to  the  action  to  contest  the 
to  removal  or  enticement  of  paupers  question  as  to  which  was  liable ;  and 
into  a  county  was  not  to  be  con-  the  statute  being  silent  as  to  the 
strued  to  prevent  a  destitute  person,  mode  in  which  the  reply  denying 
or  one  who  happens  to  be  disabled  liability  should  be  put  into  the  pos- 
while  temporarily  residing  in  one  session  of  the  person  showing  no- 
county,  from  returning  to  his  friends  tice  of  claim,  the  reply  here  having 
in  another.  come  into  his  hands  in  due  time,  and 

1  McKay  v.  Welch  (1889),  6  N.  T.  he  retaining,  without  objection,  this 

Supl.  358.  service  upon  him,  was  sufiHcient  to 

'Stillwell  V.  Kennedy  (18^9),  51  enable  defendant  to  coutest  the  ques- 
Hnn,114;s.a,5N.Y.Supl.407.  The  tion  at  issue.  Statutes  which  de- 
notice  and  reply  were  sufficient  as  to  prive  a  person  or  municipality  of  the 
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of  a  pauper  under  a  contract  with  the  overseer  of  the  poor  of 
a  town  at  so  much  per  month  until  the  termination  of  a  law- 
suit involving  the  question  of  whether  this  town  or  another 
was  liable  for  the  pauper's  support,  a  notice  by  the  over- 
seer of  the  poor  that  the  town  would  no  longer  pay  for  the 
support  of  this  pauper  and  would  make  other  arrangements 
if  the  contractor  removed  him  from  the  town  was  sufBcient 
to  put  an  end  to  the  contract,  and  that  whatever  claim  the 
contractor  had  was  by  way  of  damages  for  breach  of  the  con- . 
tract.  But  the  court  held  that  the  notice  did  not  have  that 
effect ;  that  the  town  was  bound  to  take  away  the  pauper  and 
provide  otherwise  for  his  support.'  A  notice  of  support  fur- 
nished paupers,  sent  by  the  selectmen  of  one  town  in  Con- 
necticut to  the  selectmen  of  another  to\vn,  which  stated  that 

the  wife  and  six  children  of (giving  their  names)  "  are  in 

this  town  on  expense  and  are  inhabitants  of  your  town,  and 
we  must  look  to  your  town  for  all  legal  charges  for  their 
support,"  has  been  held  to  sufficiently  show  that  the  persons 
named  were  paupers  and  in  need  of  support,  that  they  were 
then  residing  in  the  plaintiff  town,  and  that  the  town  bad 
furnished  them  assistance.*  The  giving  of  the  notice  provided 
for  in  the  code  of  Iowa,  that  "  if  the  commissioners  [of  a 
county]  find  that  the  person  committed  to  the  hospital  has, 
or  probably  has,  a  legal  settlement  in  some  other  county,  they 
shall  immediately  notily  the  auditor  of  such  county  of  such 
finding  and  commitment,  and  the  auditor  so  notified  shall 
thereupon  inquire  and  ascertain,  if  possible,  whether  the  per- 
son in  question  has  a  legal  settlement  in  that  county,  and  shall 
immediately  notify  the  superintendent  of  the  -hospital  and 
the  commissioners  of  the  county  of  the  inquiry,"  is  a  condi- 
tion precedent  to  a  right  of  recovery  by  suit  for  expenses 
paid  for  support  of  an  insane  person  committed  to  the  insane 

right  to  contest  in  the  courts  alleged  The  Supreme  Court  of  Connecticut 

liabilities  must  be  construed  favor-  said :  — "  Nothing    technical    is    re- 

ably  to  the  person   or  corporation  quired  in  notices  of  this  kind.    They 

seeking  to  contest  such  liability.  should  be  interpreted  as  plain,  prac- 

1  Bnrfey  v.  Town  of  Worcester  tical  men  understand  them."  See, 
(1891),  63  Vt  418;  S.  a,  33  Atl.  Rep.  also,  Hamden  v.  Bethany,  43  Conn. 
609.  213;    Beacon  Falls  v.  Seymour,  44 

2  Town  of  Bethlehem  w  Town  of  Conn.  310. 
Watertown    (1883),    51     Conn.   490. 
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hospital  by  a  county  of  another  in  which  it  claims  the  person 
committed  had  a  settlement.'  A  notice  from  one  town  to  an- 
other which  is  required  by  the  statute  of  Connecticut,  giving 
the  right  to  one  town  to  an  action  to  recover  of  another  town 
for  moneys  expended  in  aid  of  a  pauper  having,  a  settlement 
in  the  latter,  describing  the  paupers  as  "  A.,  colored,  and  wife 
and  four  children,  aged  from  ten  years  down  to  an  infant," 
has  been  held  sufficient  for  parent%and  children.* 

§  956.  What  corporations  are  liable  for  support  of  pau- 
pers.—  The  county  where  a  person  resides  when  he  falls  sick 
or  becomes  insane  or  a  pauper,  even  though  his  residence 
there  is  but  temporary,  is  liable  for  his  support  primarily  and 
until  it  can  show  that  some  other  county  is  therewith  legally 
chargeable,  and  is  able  to  impose  the  burden  of  his  support 
upon  such  county.' 


1  Poweshiek  County  v.  Cass  County 
(1884),  63  Iowa,  244. 

2  Town  of  Windham  v.  Town  of 
Lebanoii,  51  Conn.  819.  See,  also, 
Washington  v.  Kent,  38  Conn.  349. 
In  Inhabitants  of  Granville  v.  In- 
habitants of  Southampton  (1885), 
138  Mass.  256,  a  notice  given  by  a 
town  to  another  that  "A.  B.  and 
family  (wife  and  two  children), 
whose  legal  settlement  is  in  your 
town,  but  now  residing  in  this  town, 
being  in  needy  circumstances,"  had 
applied  for  relief,  etc.,  was  held  suflS- 
cient  to  indicate  that  it  referred  to 
the  two  children  he  had  living  with 
him,  although  he  had  two  others 
away  from  him.  Shutesburg  v.  Ox- 
ford, 16  Mass.  103 ;  Walpole  v.  Hop- 
kinton,  4  Pick.  358;  Lynn  v.  New- 
buryport,  5  Allen,  545. 

'  County  of  Franklin  v.  County  of 
Henry  (1887),  26  111.  App.  193,  in 
which  the  county  of  apparent  resi- 
dence of  one  who  had  been  trans- 
ferred from  a  penitentiary  to  an 
insane  hospital,  and  from  there,  by 
mistake,  to  the  poor-house  of  a 
county  of  which  he  was  not  a  resi- 


dent, was  held  liable  in  a  suit  by  the 
latter  county  for  his  support  In 
Clark  County  v.  Huie,  49  Ark.  145; 
s.  C  4  S.  W.  Rep.  452,  it  was  held 
that  a  county  could  not  be  charged 
with  the  expenses  of  burial  of  one 
who,  though  he  was  admitted  to  be 
a  resident  of  the  county  and  in  indi- 
gent circumstances,  had  never  been 
adjudged  a  pauper  by  the  county 
court  Lee  County  v.  Lackie,  30  Ark. 
764;  Prewett  v.  Mississippi  County, 
38  Ark.  213;  Cautrell  v.  Clark 
County,  47  Ark.  239.  So  under  the 
statute  in  Washington  Territory  it 
was  held,  in  Collins  v.  King  County, 
1  Wash.  416,  and  King  County  v. 
Collins,  1  Wash.  469,  that  there  can 
be  no  recovery  of  a  county  for  the 
keeping  of  paupei-s,  where  it  is  not 
shown  that  the  governing  authori- 
ties of  the  county  had  adjudicated 
such  persons  to  be  paupers  and  au- 
thorized the  one  seeking  to  enforce 
such  liability  to  keep  them  as  such. 
In  Mussel  v.  Tama  County  (1887),  73 
Iowa,  101 ;  &  c,  34  N.  W.  Rep.  762,  a 
certificate  of  the  trustees  of  a  town- 
ship to  the  effect  that  a  claim  pre- 
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§  957.  No  implied  liability. — A  town  is  not  liable .  to  a 
parent  for  the  support  of  his  idiotic  or  helpless  child  who  is 
more  than  twenty-one  years  of  age  unless  the  overseers  of 
the  poor  have  made  an  express  contract  with  him  for  such 
support  at  the  town's  expense.'  While  overseers  of  the  poor 
of  a  town  are  responsible  to  the  public  for  gross  neglect  of 
their  official  duty,  no  action  can  be  maintained  against  a  town 
upon  their  implied  promise  to  do  what  it  is  their  official  duty 
to  do.*  To  relieve  a  municipal  corporation  from  its  liability 
for  the  support  of  a  child  of  tender  years  to  one  furnishing 
that  support,  in  an  action  to  recover  pauper  supplies  furnished 
after  notice,  under  the  Maine  statutes  the  removal,  or  oflPer  of 
removal,  of  the  child  to  the  corporation  almshouse  must  be 
the  act  of  the  board  of  overseers  of  the  poor,  and  not  the 


sented  to  the  supervisors  of  the 
county  that  the  items  of  the  account 
were  necessary  and  pi'oper  for.  a  pau- 
per, temporarily  In  their  township, 
disabled  while  there  by  breaking  his 
leg,  and  that  they  were  furnished  by 
the  claimant  at  their  request,  was 
held  to  be  binding  upon  the  county, 
and  it  could  not  be  allowed,  in  the 
absence  of  fraud,  to  contradict  it  by 
the  parol  testimony  of  the  trustees 
that  the  aid  was  not  furnished  at 
their  request  or  on  their  order.  The 
court  said:  —  "Under  the  statute 
their  [the  trustees']  determination 
partakes  of  a  judicial  character,  and 
settles  the  relations  of  the  parties,  in 
the  absence  of  fraud." 

1  Buxton  V.  Chesterfield  (1880),  60 
N.  H.  357.  The  Supreme  Court  said: — 
"Towns  are  liable  for  the  support 
of  paupers  because  the  statute  has 
imposed  that  duty  upon  them. 
There  was  no  such  liability  at 
common  law.  The  duty  of  dis- 
charging this  obligation  is  de- 
volved by  statute  upon  the  overseers 
of  the  poor,  and  it  is  only  through 
their  action  that  the  town  can  be 
made  liable  to  a  person  who  furnishes 
relief  to  a  pauper."    It  was  urged 


that  the  town  was  made  liable  for  the 
support  of  this  child  by  the  statute, 
in  which  it  is  directed  that,  "  When- 
ever, by  reason  of  any  infirmity  of 
body  or  mind,  it  is  fit  and  proper 
that  children  should  remain  in  the 
family  and  under  the  control  of  a 
parent  after  they  arrive  at  the  age  of 
twenty-one  years,  and  such  parent  is 
unable  to  support  such  children  with- 
out diminishing  his  estate,  such  chil- 
dren shall  be  supported  by  the  town 
or  county  liable  for  their  support, 
and  the  parent  shall  not  be  regarded 
or  deemed  a  pauper  by  reason  of  the 
support  so  furnished  to  such  idiotic 
or  feeble  adult  child  or  children  re- 
siding in  his  family- and  under  his 
control."  The  court  held  that  it  was 
not  the  intention  of  the  legislature 
in  this  enactment  to  impose  any  new 
liability  on  towns,  either  as  to  the 
class  of  persons  to  be  assisted  or  as 
to  the  manner  of  rendering  such  as- 
sistance. 

2  Mace  V.  Nottingham-West,  1  N. 
H.  53;  Woodes  tt  Dennett,  9  N.  H. 
55;  Mason  v.  Bristol,  10  N.  H.  36 ;_ 
Otis  V.  Strafford,  10  N.  H.  353 ;  French 
V.  Benton,  44  N.  H.  38. 
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individual,  personal  act  of  one  member  alone,  unauthorized 
by  the  board.^ 

§  968.  Special  liabilities. —  Charitable  institutions  in  the 
State  of  New  York  to  which  children,  under  the  age  of  six- 
teen, convicted  as  vagrants,  truants  or  disorderly,  under  the 
provisions  of  the  penal  code  of  the  State,  are  committed  by 
the  magistrates,  are  entitled  to  compensation  from  the  county 
in  which  they  may  be  convicted.^  * 


'Carter  v.  City  of  Augusta  (Ma, 
1893),  24  Atl.  Eep.  892.  The  court 
said :  —  "  Overseers  of  the  poor  are 
required  to  determine  and  direct  their 
action  as  a  body.  The  action  of  one 
overseer  is  the  action  of  the  board 
when  authorized  by  them;  and,  in 
many  cases,  when  consistent  with 
implied  authority,  although  no  ex- 
press authority  had  been  given,  be- 
comes the  action  of  the  board  when 
approved  or  ratified."  See,  also,  Lin- 
neus  V.  Sidney,  70  Me.  114 ;  Smith- 
field  w  Waterville,  64  Me.  412.  The 
coui't  distinguished  Lamson  v.  New- 
buryport,  14  Allen,  30,  and  Baiight  v. 
Fort  Fairfield,  70  Me.  500. 

2  People  V.  Bickson  (1890),  10  N.  Y. 
Snpl.  604,  awarding  a  peremptory 
writ  of  mandamus  to  the  county 
treasurer  to  pay  a  bill  in  favor  of  a 
charitable  institution  which  had  been 
audited  and  allowed  by  the  super- 
visors of  the  county.  It  was  urged 
by  the  respondent,  the  county  treas- 
urer, that  the  commitments  of  the 
children  were  irregular.  The  court 
held  that  as  to  the  validity  of  the 
commitments,  that  was  a  question 
which  might  be  raised  on  habeas 
corpus  between  the  children  and  the 
institution,  but  it  was  not  available 
to  the  respondent  as  a  reason  why  he 
should  not  pay  the  bill,  which  had 
been  audited  and  allowed  by  the 
supervisors  of  the  county.  See  Oster- 
houdt  V.  Rigney,  98  N.  Y.  332.  In 
Town  of  New  Hartford  v.  Town  of 


Canaan  (1884),  52  Conn.  158,  it  was 
held  that,  where  any  family  is  in 
want,  they  are  "  poor  and  unable  to 
support  themselves,"  within  the  stat- 
utes, although  the  head  of  the  family 
earns  enough  for  their  partial  sup- 
port, and  although  their  poverty  is 
caused  by  intemperance  or  improvi- 
denca  The  Supreme  Court  said :  - 
"  Our  laws  for  the  relief  of  the  poor, 
whether  considered  in  their  letter  or 
their  spirit,  take  no  cognizance  of  the 
origin  and  causes  of  poverty,  but 
only  of  its  existence."  In  Fish  v. 
Perkins  (1884),  .13  Conn.  300,  a  man 
■who  was  partially  blind  and  nearly 
incapacitated  for  work,  who  occu- 
pied with  his  wife  a  basement  of  a 
small  house,  with  an  acre  of  ground, 
having  a  life  interest  in  the  land  and- 
basement,  which  interest  was  not 
worth  over  two  hundred  dollars,  with 
no  other  property,  was  held  entitled 
to  help  from  the  town,  under  the  stat- 
ute of  Connecticut  which  provides 
for  support  by  the  town  of  "  all  per- 
sons who  have  not  estate  sufficient 
for  their  support"  See,  also,  Walling- 
ford  V.  Southington,  16  Conn.  485, 
where  the  judge  said :—  "  We  cannot 
think  the  law  upon  this  subject  is  so 
rigid  that  if  a  poor  man  owns  a  mis- 
erable hovel,  used  as  a  shelter  for 
himself  and  family,  he  must  sell  it, 
provided  it  is  of  any  value  whatever, 
before  he  can  properly  call  on  the 
selectmen  to  assist  him  in  procuring 
medicine  and  bread  for  his  sick  and 
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§  959.  Various  rulings]  as  to  the  poor. —  Officers  of  the 
poor  are  liable  on  the  contracts  of  their  predecessors  made 
within  the  scope  of  their  authority.'  An  overseer  of  the  poor 
in  an  action  upon  a  bond  given  in  'proceedings  against  one  a* 
a  disorderly  person  in  not  supporting  his  wife  and  children, 
in  which  proceeding  the  defendant  was  "  required  to  give 
security  in  the  sum  of  $250  to  the  town  of  O.  to  indemnify 
said  town  against  his  wife  and  children  becoming  in  one  year 
chargeable  to  the  public,"  and  the  bond  given  pursuant  to  the 
requirement  contained  an  Undertaking  that  the  principal's 
wife  and  children  should  not  in  one  year  become  chargeable 
on  the  town,  and  "  in  case  of  a  failure  of  such  undertaking 
we  .  .  .  will  pay  to  the  town  of  O.  the  said  sum  of  $250," 
can  only  recover  such  sum  as  had  been  paid  out  on  account  of 
the  principal's  wife  and  children.*  A  justice  of  the  peace,  a 
tax-payer  in  a  town  which  with  two  other  towns  had  united 
in  an  association  for  a  union  poor-farm  upon  an  agreement  as 
to  apportionment  of  expenses  and  a  plan  of  settling  any  defi- 
cit there  might  be  upon,  the  basis  of  so  much  jje/*  capita  for 
the  paupers  each  town  had  had  on  the  farm,  was  held  not  to 
be  disqualified  by  reason  of  that  fact  in  an  action  by  one  of 
the  two  towns  against  the  other  for  the  recovery  of  payments 
it  had  made  on  account  of  a  pauper  from  this  other  town  on 
account  of  a  deficit.' 

§  960.  Support  of  patient  at  State  lunatic  asylum  —  Per- 
sons "in  need  of  immediate  relief."— Although  the  finding 
of  county  commissioners  upon  the  question  of  a  pauper's  set- 
famishing  children.  Such  a  rule  employ,  in  illness,  the  physician  em- 
would  be  harsh  and  inconvenient."       ployed  by  county  superintendents. 

>  Hayes  v.  Simdnds,  9  Barb.  260.  "'' Breichelbeil  v.  Powlez  (1891),  15 
And  county  superintendents  of  the  N.  Y.  Supl.  465,  the  court  holding  the 
poor  may  contract  so  as  to  bind  their  bond  to  be  one  of  indemnity  only, 
successors  in  office  for  ordinary  sup-  '  Town  of  Jericho  v.  Town  of 
plies,  as  well  as  for  labor  and  services  tJnderhill  (Vt,  1892),  24  Atl.  Rep. 
for  the  county  poor-house.-  See,  also,  251,  in  which  the  court  overruled  the 
Palmer  v.  Vandenbergh,  3  Wend.  193.  plea  in  abatement  filed  by  the  de- 
In  Qeie  v.  Supervisors  of  Cayuga,  7  fendant  town,  holding  that  as  each 
How.  Pr.  255,  it  was  held  that  an  town  was  to  pay  for  the  expense  of 
overseer  of  the  poor,  giving  tern-  its  own  paupers,  the  town  in  which 
porary   relief,    was    not    bound   to    the  justice  resided  was  not  interested 

in  the  suit 
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tlement  may  be  conclusive  as  a  judgment  until  impeached  or 
set  aside,  it  may  be  set  aside  for  fraud  or  mistake  if  justice  ' 
requires  it.^  Wliere  the  statute  of  a  State  provides  that  a 
pay  patient  at  a  lunatic  asylum  may  become  a  county  patient 
upon  an  order  of  the  county  court  to  that  effect,  and  a  certifi- 
cate from  the  clerk  that  such  "  patient  .  .  .  has  not  suffi- 
cient estate  to  support  him  at  the  asylum,"  it  is  not  essential 
to  the  validity  of  an  order  of  the  county  court  that  there 
should  be  an  express  finding  that  the  patient  has  not  sufficient  ' 
estate  to  support  him:  this  will  be  presumed.*  A  town  which 
has  furnished  aid  to  a  person  as  standing  "in  need  of  immedi- 
ate relief,"  whose  relatives,  had  they  known  it  was  applied  for, 
were  ready  and  willing  and  would  have  offered  all  the  aid 
that  was  needed,  which  they  had  before  afforded,  cannot  re- 
cover, under  the  Massachusetts  statute  relative  to  such  cases, 
of  the  town  of  which  that  person  had  a  settlement  the  amount 
expended ;  for  the  reason  that  a  person  may  have  no  prop- 
erty, and  yet  if  he  is  supported  by  relatives  or  friends  would 
not  be  in  need  of  immediate  relief,  within  the  meaning  of  the 
statute.'  An  overseer's  abandonment  of  an  order  of  removal 
of  a  pauper  from  his  township  is  a  bar  to  another  proceeding 
between  the  same  parties  for  the  removal  of  the  same  pauper, 
except  for  a  subsequently  acquired  settlement.* 

§  961.  The  same  subject  continued. —  In  the  absence  of  ex- 
press statutory  provisions  there  is  no  obligation  or  duty  im- 
posed upon  towns  to  contribute  to  the  support  of  persons 
residing  within  their  limits.'  Liability  for  the  support  of  indi- 
gent insane  persons,  not  paupers,  is  placed  by  the  statutes  of 

1  Concord  v.  Merrimack  County  bound  the  county  for  hi8  support 
(1881),  60  N.  H.  521.    See,  also,  Salis-    there. 

bury  V.  Merrimack  County,  59  N.  H.  '  Inhabitants  of  Templeton  v.  In- 

359 ;  Great  Falls  Mfg.  Co.  v.  Worster,  habitants  of  Winchendon  (1884),  138 

49  N.  H.  110 ;  Judge  of  Probate  u  Mas&  109. 

Webster,  46   N.    H.   518;   Cheshire  ^Cadwallader  v.  Dufham   (1884), 

Prov.  Inst  V.  Stone,  53  N.  H.  365, 367,  46  N.  J.  Law,  5a    See,  also,  Pisoata- 

2  State  V.  Cole  County  Court  (1883),  way  u.  Perth  Amboy,  4  Harr.  173. 

80  Mo.  80,  in  which  the  Supreme  » People  v.  Board  of  Supervisors 

Court  held  that  an  order  that  a  pa-  (1890),  131  N.  Y.  345,  which  held  that 

tient  already  in  the  asylum  "  became  a  county  which  had  paid  the  expenses 

a  county  patient  at  the  lunatic  asy-  in  a  lunatic  asylum  of  indigent  insane 

lum  from  this  date,''  without  more,  persons  whaiad  been  sent  there  on 
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New  York  on  counties,  and  not  upon  the  towns.'  The  issuing 
of  a  writ  of  prohibition  is  the  proper  remedy,  and  properly- 
issued  when  the  board  of  supervisors  of  a  county  are  attempt- 
ing by  action  to  collect  the  expenses  paid  for  the  support  of 
indigent  insane  persons  at  an  asylum  from  the  towns  where 
they  had  resided  when  sent  to  the  asylum.* 

§  962.  Support  of  insane  poor  further  considered. —  In 

Massachusetts  a  city,  in  order  to  recover  the  expenses  paid  by 
it  for  the  support  of  a  pauper  committed  to  a  State  lunatic 
hospital  from  the  town  of  the  pauper's  settlement,  must  first 
give  the  town  notice  thereof;'  and  the  amount  recoverable 
in  such  case  is  limited  to  the  expenses  incurred  by  the  city 
within  three  months  next  before  such  notice  is  given.*    The 

2  People  V.  Board  of  Supervisors 
(1890),  131  N.  Y.  345,  reversing  49 
Hun,  308.  In  Board  of  Comm'rs  v. 
Burkey  (1891),  1  Ind.  App.  565;  s.  c, 
37  N.  E.  Eep.  1108,  it  was  held  that 
the  estate  of  a  husband  was  nothable 
to  reimburse  a  county  for  money  ex- 
pended by  it  in  furnishing  his  insane 
wife  with  clothing  while  confined  in 
the  State  hospital  for  the  insane,  nor 
for  the  expense  of  her  inquest  of  in- 
sanity and  for  taking  her  to  such 
hospital. 

3  City  of  Taunton  v.  Inhabitants  of 
Wareham  (1891),  153  Mass.  193 ;  s.  c, 
26  N.  E.  Rep.  451 ;  Pub.  Stat.  Mass., 
ch.  84,  §§  14,  28,  39,  as  to  reme- 
dies applied  to  Pub.  Stat.  Mass., 
ch.  87,  §  34.  It  was  intended  by  the 
legislature  by  these  last  statutes  to 
give  to  towns  paying  such  expenses 
of  a  lunatic  the  same  rights  and 
remedies  against  the  place  of  his  set- 
tlement as  if  the  expenses  had  been 
incurred  in  the  ordinaiy  support  of  a 
pauper,  and  the  same  rules  of  law 
apply  as  if  this  had  been  a  suit  to  re- 
cover the  expenses  of  the  ordinary 
support  of  a  pauper.  Waltham  v. 
Brookline,  1 19  Mass.  479 ;  Worcester 
V.  Milford,  18  Pick.  379. 

4  City  of  Taunton  v.  Inhabitants  of 


the  certificate  of  a  county  Judge  act- 
ing under  Laws  of  N.  Y.  1874,  as 
amended-  in  Laws  of  N.  Y.  1880,  ch. 
164,  could  not  recover  of  the  town 
where  the  insane  person  resided. 

'People  V.  Board  of  Supervisors 
&c.  (1890),  131  N.  Y.  345,  reversing  49 
Hun,  308,  followed  in  Peoples.  Board 
of  Supervisors  &o.  (1890),  133  N.  Y. 
652;  s.  c,  25  N.  E.  Eep.  853.  See, 
also.  People  v.  Supervisors  of  Gene- 
see County,  7  Hill,  171,  approved  in 
Supervisors  v.  Morgan,  4  Abb.  Ct. 
App.  Dec.  339.  In  this  case  Bronson, 
J.,  said,  speaking  of  this  class  of  pa- 
tients :  —  "  They  are  such  as  usually 
provide  for  themselves  or  are  pro- 
vided for  by  friends,  and  who  only 
need  assistance  when  sent  to  the  asy- 
lum under  the  visitation  of  insanity. 
It  is  accordingly  provided  that  they 
shall  be  admitted  into  the  asylum 
and  supported  there  at  the  expense 
of  the  county.  As  it  is  a  new  class 
of  persons, Uhe  case  does  not  come 
within  the  operation  of  any  prior 
law,  and  there  is  nothing  to  relieve 
the  county  from  the  burden  ex- 
pi-essly  laid  upon  it.  .  .  ."  People 
V.  Board  of  Supervisors,  46  Hun,  354, 
was  overruled  in  People  v.  Board  of 
Supervisors,  121  N.  Y.  345. 
63 
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directors  of  the  poor  are  entitled  to  be  reimbursed  out  of  the 
after-acquired  estate  of  an  insane  criminal  for  his  past  main- 
tenance in  custody  in  a  county  or  State  lunatic  asylum,  under 
Pennsylvania  statutes.' 

§  963.  Aid  to  children.— A  father  whose  child  is  of  weak 
mind,  so  that  it  is  incapable  of  making  choice  of  a  residence 
or  caring  for  itself,  being  as  much  bound  to  care  for  it  after  it 
attains  the  age  of  legal  majority  as  1)ef ore,  cannot  require  aid 
i  a  its  support  from  a  town  as  long  as  he  has  sufBcient  means 
himself.* 


Wareham  (1891),  153  Mass.  193;  S.  a, 
26  N.  E.  Rep.  451.  In  Amherst  v. 
Shelburne,  11  Gray,  107,  it  was  held 
that  notice  from  one  town  to  another 
of  a  claim,  made  by  the  treasurer  of 
a  State  lunatic  hospital,  for  the  past 
and  future  support  of  a  pauper,  was 
suiScient  to  support  an  action  for  the 
past  expenses,  though  not  actually 
paid  until  more  than  three  months 
thereafter,  but  not  for  the  expenses 
for  the  support  of  the  pauper  after 
such  notice. 

'The  court  gave  judgment  on  a 
case  stated  against  the  committee  of 
the  lunatic,  but  stated  that  the 
appropriate  remedy  would  seem  to 
be  an  application  for  an  order. 
Lancaster  County  Poor  Directors  v. 
Hartman  (1890),  9  Pa.  Co.  Ct  Rep. 
177,  the  court  further  holding  that 
pension-money  paid  to  a  pensioner 
or  to  his  committee,  where  he  is  a 
lunatic  (as  in  this  case),  and  where 
such  money  can  no  longer  be  recalled 
by  the  pension  department  or  its  dis- 
posal be  qualified  or  in  any  manner 
limited  or  abridged,  it  being  no 
longer  within  the  grasp  of  the  gov- 
ernment or  its  oflScers,  inures  wholly 
to  his  benefit  under  United  States 
Revised  Statutes,  section  4747,  and  is 
subject  to  his  disposal,  and  is  liable 
to  the  payment  of  his  debts,  and  in 
case  of  lunacy  may,  with  the  direc- 


tion of  the  court,  be  applied  to  the 
payment  of  his  debts  and  subsistenca 
Lower  Augusta  Tp.  v.  Northumber- 
land County,  37  Pa.  St.  143,  where 
the  Supreme  Court  say,  under  the 
act  of  1845,  when  a  lunatic  is  com- 
mitted to  the  State  lunatic  hospital, 
the  county  is  primarily  liable  to  the 
hospital  for  the  expense  of  mainte- 
nance, which  the  proper  poor  district 
must  refund,  the  district  to  be  reim- 
bursed by  the  estate  of  relatives  of 
the  lunatic.  Keefer  v.  Schwartz,  47 
Pa.  St.  509 ;  Wertz  v.  Blair  Countj-, 
66  Pa.  St  18. 

2  Rowell  V.  Town  of  Vershire  (1890), 
63  Vt  405,  holding  a  town  not  to  be 
liable  upon  a  contract,  the  town  ex- 
pressly promising  aid  to  such  a  father, 
upon  his  application  for  it  in  support 
of  his  child,  the  promise  being  with- 
out consideration.  As  to  incapacity 
of  a  weak-minded  person  to  gain  a 
settlement  in  his  own  right,  see 
Ryegate  v.  Wardsboro,  30  Vt.  746 ; 
ind  taking  the  settlement  of  the 
father  after  coming  of  age,  Hard- 
wick  V.  Pawlet,  36  Vt.  330 ;  Topsham 
V.  Chelsea,  60  Vt  319 ;  Landgrove  v. 
Plymouth,  53  Vt.  503;  Newbury  v. 
Brunswick,  3  Vfe  151 ;  Gilmanton  v. 
Sanbornton,  56  N.  H.  836 ;  Croydon 
V.  Sullivan,  47  N.  H.  179.  In  Inhab- 
itants of  Liberty  v.  Inhabitants  of 
Palermo  (1887),  79  Me.  473 ;  s.  G,  10  ' 
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§  964.  Liability  of  corporations  to  those  furnishing  sup- 
port to  paupers. —  The  law  raises  an  implied  promise  on  the 
part  of  a  township  chargeable  with  the  support  of  a  pauper 
to  furnish  such  support.  And  the  township  is  liable  for  nec- 
essaries furnished  a  poor  person,  with  whose  support  it  is 
chargeable,  after  due  notice  to  the  supervisor  that  such  per- 
son is  a  township  charge,  and  his  refusal  or  neglect  to  furnish 
such  support.^ 


Atl.  Bep.  455,  it  was  held  that  pauper 
supplies  furnished  to  a  minor  child 
will  not  be  considered  as  supplies  in- 
directly furnished  the  father  when 
there  is  a  destruction  of  the  parental 
and  filial  relations  and  the  father  has 
deliberately  abandoned  such  child 
and  has  taken  up  his  residence  in  an- 
other town,  emancipating  the  child 
from  all  duty  to  him  and  renouncing 
all  obligation  to  it  Therefore,  sup- 
plies furnished  such  a  child,  even 
with  the  knowledge  of  the  father, 
will  not  be  considered  as  supplies 
furnished  to  him  to  prevent  his  ac- 
quiring a  settlement  in  bis  new  place 
of  residence.  This  is  the  principle 
declared  in  Eastport  v.  Lubec,  64  Me. 
246;  Raymond  v.  Harrison,  11  Me. 
190;  Hallowell  v.  Saco,  5  Me.  143; 
Lowell  V.  Newport,  66  Me.  87 ;  Mun- 
roe  V.  Jackson,  55  Me.  59.  As  to  lia- 
bility of  father  to  support  his  un- 
emancipated  children,  see  Litchfield 
V.  Londonderry,  39  N.  R  247 ;  Hills- 
borough V.  Deering,  4  N.  H.  86; 
Dover  v.  Murphy,  4  N.  H.  161 ;  Pop- 
lin V.  Hawke,  8  N.  H.  305.  And  in 
Gleason  v.  City  of  Boston  (1887), 
144  Mass.  25;  S.  C,  10  N.  E.  Rep. 
476,  it  was  held  that  as  a  married 
woman  whose  husband  is  living  is 
neither  at  common  law  nor  by  the 
statutes  of  Massachusetts  under  legal 
obligation  to  support  their  children, 
even  if  the  husband  is  impi-isoned 
for  crime,  hfer  right  to  acquire  a  set- 
tlement under  the  statutes  of  that 
State  by  a  residence  of  five  years  is  not 


taken  away  by  her  receiving  money 
during  the  five  years  to  be  used  for 
the  board  of  her  pauper  child. 

1  Eckman  v.  Township  of  Brady 
(1890),  81  Mich.  70,  in  which  action  it 
was  further  ruled  that  nowhere  in 
the  statutes  of  Michigan  relating  to 
the  support  of  the  poor  by  townships 
is  the  amount  to  be  expended  for 
any  one  person  limited,  or  is  at  all 
placed  in  the  discretion  of  the  super- 
visor, or  any  other  township  oflScer, 
to  determine  who  is  a  pooi:  person, 
or  the  amount  to  be  expended  on  be- 
half of  such  person.  In  this  case  it 
was  determined  that  the  commence- 
ment of  the  suit  by  a  person  who 
was  receiving  a  sum  fixed  for  the 
support  of  a  poor  person,  by  the  su- 
pervisor, to  recover  a  greater  sum, 
was  notice  that  the  amount  so  re- 
ceived was  deemed  insufficient  The 
court  approved  the  charge  of  the 
court  below,  that :  —  "  The  public  au- 
thorities owe  a  duty  to  the  pauper  or 
to  the  poor  person  within  its  bounda- 
ries that  is  plain  and  undisguised. 
It  is  not  the  policy  of  the  law,  and  it 
would  be  contrary  to  the  humanity 
of  the  times,  to  permit  any  poor  per- 
son to  actually  suffer  in  a  township 
where  there  was  plenty  and  wealth ; 
and  so  it  is  that  the  law  is  express 
and  explicit  that  the  support  shall 
be  adequate  and  sufficient  to  meet 
the  needs  of  the  person  who  is  a 
charge  upon  the  town^ip."  In 
Tufts  V.  Town  of  Chester  (1890),  62 
Vt  853,  in  a  suit  by  a  daughter  for 
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§  965.  The  same  subject  continued.— A  head  of  afarailj 
"who  owns  land  with  improvements  which  he  values  at  a,  sum 
over  and  above  the  inoumbranees  upon  it  is  not  a  "  poor  per- 
son "  for  whose  support,  under  the  Wisconsin  statute  which 
provides  that  "  if  any  poor  person  shall  become  a  charge  to 
any  town,  having  no  settlement  therein,  the  town  in  which 
he  may  have  a  legal  settlement  «hall  be  liable  for  his  sup- 
port," the  town  in  which  he  had  ajegal  settlement  is  liable.' 
One  who  has  bought  a  house  and  lot  in  a  town,  and  supported 
his  family  there  for  a  time  before  he  became  indigent,  is  not 


the  support  of  her  mother,  it  was 
held  that  her  testimony  that  for  a 
long  time  she  had  cared  for  her 
mother  for  nothing ;  that  in  1882  she 
sent  her  father  to  the  overseer  of  the 
poor  with  word  that  if  she  continued 
to  do  so  she  must  be  paid ;  that,  later 
the  same  year,  she  had  a  conversa- 
tion with  the  overseer,  in  the  course 
of  which  he  said  that  the  town  "  was 
willing  "  to  pay  her,  was  evidence  of 
a  contract  sufScient  to  sustain  the 
verdict  against  the  town.  An  im- 
plied promise  may  be  raised  against 
a  town  the  same  as  against  an  indi- 
vidual. There  need  be  no  special  re- 
quest to  raise  it  The  request  may 
be  implied  from  the  circumstances. 
See  Worcester  v.  Ballard,  38  Vt  60. 
In  Waltham  v.  Town ,  of  Mullally 
(1889),  37  Neb.  483,  it  was  held  that  a 
contractor  under  a  contract  to  care 
for  paupers,  made  with  the  super- 
visors of  a  township,  who  are  the 
officers  charged  by  law  with  the  duty 
of  caring  for  and  contracting  for  the 
support  and  maintenance  of  the 
poor,  furnishing  such  support  and 
maintenance  in  good  faith,  accord- 
ing to  the  terms  of  the  contract, 
could  hold  the  township  liable  and 
legally  bound  therefor;  and  that 
such  liability  could  not  be  avoided 
by  refusing  or  neglecting  to  vote  and 
levy  the  necessary  taxes  for  its  pay- 
ment 


1  Town  of  Rhine  v.  City  of  Sheboy- 
gan (Wia,  1892),  53  N.  W.  Rep.  444 
"  Poor,"  in  the  statute,  has  a  restricted 
and  technical  meaning,  and  it  is  prac- 
tically synonymous  with  "  destitute," 
denoting  extreme  want  and  helpless- 
ness. Anderson's  Law  Diet,  "'Poor." 
In  Board  of  Comm'rs  v.  Brown  (Ind., 
1892),  30  N.  E.  Rep.  935,  the  court  sus- 
tained a  verdict  in  favor  of  one  who 
had  cared  for  a  pauper  resident  of 
the  county  who  had  .been  injured  on 
a  railroad  and  brought  to  his  bouse, 
and  who,  it  was  shown,  had,  after 
frequent  conferences  with  the  town 
trustee  on  the  subject,  been  told  by 
him  generally  to  care  for  the  pauper 
and  the  county  would  pay  for  it 
And  that  after  such  a  contract  the 
fact  that  the  pauper  was  a  brother  of 
the  plaintiff  would  not  affect  the 
county's  liability  for  the  services 
rendered  him ;  nor  did  it  matter  that 
the  pauper  was  found  injured  in  an- 
other county  and  removed  to  the  one 
sued,  as  he  was  a  resident  of  the 
latter.  State  v.  Osawkee,  14  Kan. 
431,  432.  Until  the  man  and  wife 
who  had  received  aid  in  the  case  cited 
below  had  exhausted  theh"  resources, 
they  could  not  be  considered  as  poor 
persons  within  the  meaning  of  the 
statute  for  the  relief  of  the  poor. 
Stewart  v.  Sherman,  4  Conn.  553; 
"Wallingford  v.  Southington,  16  Conn. 
435 ;  Peters  v.  Litchfield,  34  Conn.  264. 
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a"  transient  pauper  "  within  the  statute  of  Yermont,  which  ap- 
plies only  to  the  support  of  such  a  person  as  "  is  suddenly- 
taken  sick  or  lame,  or  is  otherwise  disabled  and  confined  at 
any  house,  in  any  town,  or  is  committed  to  jail  and  is  in  need 
of  relief,"  for  whose  support  such  town  can  recover  of  the 
town  whence  he  came.' 

§  966.  Duty  to  furnish  immediate  reliet. —  A  statute  pro- 
vided that  "  when  a  person  not  an  inhabitant  of  the  town  in 
which  he  resides  shall  become  poor  and  unable  to  support 
himself,  the  selectmen  of  such  town  shall  furnish  him  with 
necessary  support  as  soon  as  his  condition  shall  come  to  their 
knowledge,  and  each  selectman  neglecting  such  duty  shall 
forfeit "  a  penalty.  The  plaintiff  was  requested,  by  a  select- 
man to  whom  he  had  given  notice  that  a  person  temporarily 
in  that  town  was  in  want,  to  furnish  necessaries,  for  which 
the  town  would  pay  him.  In  holding  the  town  liable  the 
court  said:  —  "This  statute,  framed  in  the  interest  of  human- 
ity, is  intended  to  make  provision  for  the  poor  so  complete 
that  if  a  man  is  overtaken  by  want  when  he  is  absent  from 
home,  and  the  fact  comes  to  the  knowledge  of  any  of  the 
selectmen  of  the  town  in  which  he  happens  to  be,  there  in- 
stantly springs  up  the  duty  to  give  him  food  if  he  is  hungry, 
or  medicine  if  he  is  sick.  In  this  particular  matter  this  sec- 
tion of  the  statute  does  not  intend  to  give  time  for  investiga- 
tion as  to  where  his  legal  settlement  may  be  before  action ; 
nor  does  it  allow  of  the  operation  of  that  rule  of  law  which 
determines  that  when  power  is  given  to  two  or  more  select- 
men for  public  purposes,  and  especially  for  purposes  of  a  ju- 
dicial character,  it  «hall,  when  all  have  been  legally  notified, 
be  executed  by  a  majority  and  not  by  one  of  them.  This  nec- 
essary assistance  is  not  a  matter  of  discretion,  and  is  not  de- 
pendent upon  the  result  of  consultation ;  the  mandate  seems 
to  be  to  each  selectman ;  and  it  requires  action  as  soon  as 
there  is  knowledge.     The  intent  to  furnish  immediate  relief 

1  Town  of  New  Haven  v.  Town  of  was  the  duty  of  every  town  to  re- 

Middlebury  (1891),  63  Vt  399 ;  s.  C,  Heme  and  support  poor  and  indigent 

21  Atl.  Eep.  608.    This  was  the  result  persons  residing  therein,  the  court 

of  what  is  known  as  the  Poland  Pau-  holding  that  the  person  supported, 

per  Law  (Acts  Vt  1886,  No.  43),  which  from  the  facts  stated  in  the  text^  re- 

80  amended  R.  L.  Vt   2814,  that  it  sided  in  the  plaintiS  town. 
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is  the  marked  characteristic  of  the  section,  and  we  should 
nullify  its  whole  purpose  if  we  determined  that  it  imposes  no 
duty  upon  and  requires  no  action  from  one  until  notice  has 
been  given  to  all." ' 

§  967.  Proceedings  to  compel  relatiTes  to  support  panpers. 

A  "New  York  statute  makes  it  the  duty  of  persons  having 
sufficient  means  to  maintain  their^relatives  within  prescribed 
degrees  who  are  unable  to  maintain  themselves ;  and  provides 
that,  if  such  relatives  of  a  poor  person  fail  in  such  duty,  the 
poor  of  the  town  where  such  poor  person  is,  or  the  superin- 
tendent of  the  poor  in  certain  counties,  may  apply  to  the 
court  of  sessions  of  the  county  where  the  relatives  dwell,  on 
a  notice  prescribed,  for  an  order  to  compel  such  relief;  that 
after  acquiring  jurisdiction  of  such  relatives,  and  having  heard 
the  allegations  and  proofs,  the  court  may  make  an  order  di- 
recting the  relatives  td  furnish  such  maintenance,  specifying 
the  sum  to  be  paid  for  a  certain  period,  or  until  the  further 
order  of  the  court ;  and  the  court  may,  from  time  to  time, 
vary  such  order  as  the  circumstances  may  require.  In  a  pro- 
ceeding to  compel  the  maintenance  of  a  pauper  mother  by  her 
children,  the  court  held  that  the  order  made  by  the  court 
might  be  set  aeide,  "  so  far  as  it  limited  the  place  of  support 
to  be  at  the  alms  or  county  poor-house."  Under  this  statute 
the  court  of  sessions  has  no  power  to  prescribe  the  place  where 
such  poor  person  shall  be  supported,  nor  the  conditions  of 
such  support,  except  that  it  shall  be  by  the  approval  of  the 
superintendent  of  the  poor.* 

•  Welton  V.  Town  of  Wolcott,  45  ing  a  relative  of  a  pauper  to  support 

Conn,  339.  him,  and  fixing  a  sum  to  be  paid 

2  Weaver  v.  Benjamin  (1892),  18  N.  weekly,  the  relative  may  provide  for 

Y.  Supl.   630.    In  Duel  v.  Lamb,  1  the  support  of  the  pauper  at  such 

Thomp.  &  C.  66-69,  the  court  sus-  place,  and  in  such  manner,  as  he  may 

tained  the  text  and  added :  — "  What-  deem  proper,  provided  the  place  and" 

ever  power  there  is  over  that  support  manner  are  approved  by  the  overseer ; 

is  vested  in  the  overseers  or  superin-  and  it  is  not  until  he  has  neglected 

tendents  of  the  poor ;  the  sessions  or  refused  to  do  this  that  he  is  liable 

can  only  declare  the  duty  to  support,  for  the  sum  directed  to  be  paid.    Fol- 

and,  in  default,  to  fix  the  sum  to  be  lowing    Converse  v.  McArthur,  17 

paid."    It  was  held  in  this  last  case  Barb.  410. 
that  where  an  order  is  made  requir- 
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§  96S.  Liability  of  a  pauper  for  his  support. —  It  seems 
that  under  the  Pennsylvania  statute  which  declarss  that  "  it 
shall  be  lawful  for  the  directors  of  the  poor  of  any  county, 
and  for  the  overseers  of  any  district,  as  the  case  may  be,  iu 
which  any  person  shall  become  chargeable,  to  sue  for  and  re- 
cover any  real  and  personal  estate  belonging  to  such  person, 
and  to  sell  or  otherwise  dispose  of  the  personal  property,  and  to 
collect  and  receive  the  rents  and  profits  of  the  real  estate,  and 
to  apply  the  proceeds,  or  so  much  thereof  as  may  be  neces- 
sary, to  defray  the  expenses  incurred  in  the  support  and 
funeral  of  such  person ;  and  if  any  balance  shall  remain,  the 
same  shall  be  paid  over  to  the  legal  representatives  of  such 
person  after  his  death,  upon  demand  made  and  security  being 
given  to  indemnify  such  directors  or  overseers  from  the  claims 
of  all  other  persons,"  a  person  who  ceases  to  be  a  charge 
upon  a  poor-district  by  reason  of  after-acquired  property  is 
liable  for  previous  maintenance.' 

§  969.  Municipality  cannot  recover  for  voluntary  aid. — 

A  person  who  receives  aid  from  the  officers  of  the  poor  of  a 
city  without  having  made  application  therefor,  or  representa- 
tions as  to  his  responsibility  or  physical  condition,  is  not  lia- 
ble for  the  amount  expended  by  the  city  in  his  support.*    An 

1  Lancaster  County  v.  Directors  of  Eep.  931,  in  which  the  corporation 

Hartman  (1890),  9  Pa.  Co.  Ct  Eep.  177.  sought  to  recover  of  defendant's  tes- 

See,  also.  Jester  v.  Overseers,  11  Pa.  tatrix  money  paid  for  the  support  of 

St  540,  where,  in  an  ejectment  suit,  testatrix     at  a  hospital,  under    an 

the  plaintiff  before  the  trial  of  his  order  made  by  the  overseer  of  the 

cause  became  a  pauper,  and  upon  his  poor  directing  the  hospital  to  extend 

death  the  overseers  of  the  poor  of  the  aid  to  her .    The  court  summed  up 

township  were  substituted  as  plaint-  the  reason  for  its  ruling  as  follows :  — 

iffs  and  the  cause  proceeded  in  their  "  The  question  of  propriety  of  relief 

name.    White  Deer  Tp.  Poor  Over-  is  confided  to  the  discretion  of  the 

seers'  Appeal,  95  Pa.  St.  191,  where  it  poor  authorities,  and  if  they  grant 

was  held  that  the  act  of  1836  did  not  the  relief  asked  for,  it  is  presumed 

divest  the  pauper  of  all  ^Tghts  in  or  they  have  made  such  investigations 

to  his  property.    It  merely  gives  the  as  they  deem  necessary,  and  have 

overseers  of '  the  poor  an  authority  determined  the  question  as  to  the 

over  his  property,  which,  when  ex-  rights  of  tiie  party  examined  to  such 

ercised,  is  superior  to  his.    Mumma's  Velief.    There  is  no  provision  made 

Appeal,  127  Pa.  St.  474.  in  the  law  for  a  review  of  thai  de- 

2 City  of    Albany    v.    McNamara  "termination,  and  such  aid  once  fur- 

117  N.  Y.  168 ;  S.  C,  23  N.  E.  nished  must  therefore  be  regarded  as 
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institution  organized  for  the  avowed  purpose  of  treating  or 
administering  charity,  unless  specially  authorized  by  its  char- 
ter to  do  so,  cannot  contract  to  bestow  what  purports  to  be 
a  benefaction  for  a  price,  or  to  dispense  charity  for  pay.^ 

§970.  Actions  for  support  of  paupers. —  If  a  township 
trustee  in  relieving  a  poor  person  having  a  settlement  else- 
where acts  in  good  faith,  the  county  of  the  settlement  cannot 
escape  liability  on  the  ground  thatihe  person  relieved  had 


a  charity  extended  by  the  city  to  the 
object  of  their  benevolence  -without 
expectation  of  reimbursement."  Deer 
Isle  V.  Eaton,  13  Mass.  330 ;  Medford 
V.  Learned,  16  Mass.  315.  The  court 
held  that  in  this  action  no  request 
for  support  would  be  implied  from 
the  presumption  that  the  oflficers  of 
the  poor  performed  their  legal  duty, 
and  investigated  and  afforded  aid,  as 
the  duty  is  discretionary,  and  the  re- 
quest is  a  fact  in  issue ;  also,  that  in 
the  absence  of  evidence  that  some  one 
had  authority  to  make  application 
and  representations  for  defendants' 
testatrix,  and  of  the  nature  of  the 
representations,  no  presumption  arose 
that  application  was  made  for  her 
merely  because  it  was  usually  made ; 
also,  that  the  duty  of  the  officers  of 
the  poor  being  discretionary,  they 
will  be  presumed  to  have  found  de- 
fendants' testatrix  in  need  of  aid,  and 
furnished  it  gratuitously,  in  the  ab- 
sence of  evidence  showing  a  promise 
to  pay  therefor;  and  that  though 
money  was  paid  for  the  support  of 
defendants'  testatrix  under  a  mistake 
of  fact,  no  right  of  action  arose  in 
the  absence  of  a  request 

•Board  of  Comm'rs  v.  Eistine 
(1890),  134  Ind.  343,  holding  upon  the 
principle  of  the  text  that  there  could 
be  no  recovery  of  the  administfator 
of  a  deceased  person  of  unsound 
mind  by  the  county  on  a  contract 
made  with  the  guardian  of  the  de- 
ceased for  board  and  care  of  him  in 


the  county  asylum  for  the  poor,  by 
the  board  of  commissioners.  Nor 
could  there  be  a  recovery  on  a  quan- 
tum meruit,  as  a  person  who  is  admit- 
ted into  a  county  asylum,  organized 
for  the  support  of  the  poor,  cannot  be 
charged  therefor  either  on  an  express 
or  implied  contract.  Board  v.  Hilde- 
brand,  1  Ind.  555 ;  Board  v.  Schmoke 
51  Ind.  416.  The  doctrine  announced 
in  Board  v.  Hildebrand,  supra,  was, 
"  that  county  commissioners  had  no 
power  to  convert  an  institution  that 
was  intended  as  a  public  charity  into 
a  boarding-house  for  such  as  wished 
accommodation  for  themselves  or  for 
their  relatives  for  pay."  Eam.iey  v. 
Ramsey,  131  Ind.  215,  333;  St  Jo- 
seph's Orphan  Society  v.  Wolpert, 
80  Ky.  86;  two  judges  dissenting, 
however,  and  cited  as  out  of  line  with 
these  Indiana  decisions,  Howard  v. 
Trustees,  10  Ohio,  365;  Tirustees  v. 
Demott  13  Ohio,  104;  Inhabitants 
&c.  V.  Turner,  14  Mass.  237 ;  Jasper 
County  V.  Osborn,  59  Iowa,  808 ;  In- 
habitants &c.  V.  Strattou,  128  Mass. 
137;  City  of  Bangor  v.  Inhabitants 
&c.,  71  Ma  535 ;  Town  of  Dakota  v. 
Town  of  Winneconne,  55  Wis.  532 ; 
Directors  &c.  v.  Manlay,  64  Pa.  St 
18;  2  Kent,  148;  Turner  w.  Hadden, 
63  Barb.  480 ;  Wertz  v.  Blair  County, 
66  Pa.  St  18 ;  Comm'rs  &e.  v.  Direct- 
ors, &c.,  7  Ohio  St  65;  Goodale  m 
Lawrence,  88  N.  Y.  518 ;  Inhabitants 
V.  Lyons,  131  Mass.  328. 
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some  property.'  The  cause  of  action  under  the  Massachusetts 
statute  provi  "ng  that  the  expenses  incurred  in  the  relief  of  a 
pauper  within  three  months  next  before  notice  given  to  the 
place  to  be  charged  may  be.  recovered  of  such  place  by  the 


1  Hardin  County  tt  Wright  County, 
67  Iowa,  127.  The  court  said :— "  The 
duty  of  township  trustees  when  ap- 
plied to  for  poor  relief  is  not  to  be 
determined  by  very  rigid  rules.  They 
must  in  the  exercise  of  a  wise  discre- 
tion grant  relief  where  they  judge 
that  humanity  requires  it  They 
must,  too,  oftentimes  act  promptly 
and  without  taking  time  to  make  an 
extensive  examination  of  the  appli- 
cant's circumstances."  Poplin  v. 
Hawke,  8  N.  R  305;  Taunton  v. 
Westport,  12  Mass.  355;  Armstrong 
V.  Tama  County,  34  Iowa,  309.  In 
Town  of  Winchester  v.  Cheshire 
County  (1886),  64  N.  H.  100 ;  S.  C,  5 
Atl.  Rep.  767,  it  was  held  that  the 
fact  that  a  county  pauper  refused  to 
comply  with  an  order  of  the  board 
of  county  commissioners  that  she  be 
removed  to  the  county  almshouse, 
and  that  she  thereafter  supported 
herself  for  several  months,  did  not 
deprive  her  of  the  right  to  county 
aid  after  she  became  wholly  depend- 
ent, and  physically  unable  to  be  re- 
moved, and  the  county  was  liable  to 
a  township  which  thereafter  sup- 
ported her,  though  the  statute  pro- 
vided that  no  town  shall  be  entitled 
to  any  compensation  for  the  support 
of  a  county  pauper  after  notice  and 
neglect  to  comply  with  an  order  of 
the  county  commissioners  that  the 
pauper  be  removed  to  the  county 
almshouse.  In  Bellows  v.  Courter 
(1889),  6  N.  Y.  Supl.  71,  it  was  held 
that  the  amendment  (Laws  N.  Y. 
1885,  ch.  546)  to  1  Revised  Statutes  of 
New  York,  pages  628,  629,  sections 
68-62,  making  it  a  misdemeanor  to 
remove  or  entice  any  poor  person 


from  any  city,  town  or  county,  with- 
out legal  authority,  to  'iy  other  city, 
town  or  county,  with  intent  to  make 
the  latter  chargeable  with  his  sup- 
port, and  provide  for  the  return  of 
such  pauper  to  and  his  support  by 
the  town  or  county  from  which  he 
had  been  removed,  with  indemnity  to 
the  other  county  or  town  for  its  ex- 
penses incui'red  in  the  pauper's  sup- 
port and  return,  applying  the  above 
sections  to  "  any  pauper  .  .  .  who 
shall  of  his  own  accord  come  or 
stray  from  any  city,  town  or  county 
into  any  other  city,  town  or  county 
not  legally  chargeable  w^ith  his  sup- 
port," did  not  give  a  right  of  action 
for  the  support  of  a  pauper  by  a 
county  into  which  he  had  voluntarily 
removed,  at  a  time  when  he  was  not 
a  pauper,  against  the  county  from 
which  he  had  so  removed.  In  Park 
County  V.  Jefferson  County  (1889),  13 
Colo.  585 ;  s.  C,  21  Pao.  Rep.  913,  it 
was  held  that  the  two  provisions  em- 
braced in  the  statutes  of  Colorado, 
one  that  claims  againsta  county  niaj' 
be  presented  to  the  board  of  county 
commissioners,  and  if  disallowed,  in 
whole  or  in  part,  the  claimant  may 
appeal  to  the  district  court ;  and  the 
other  concerning  paupers,  that  if  a 
pauper  in  certain  cases  requires  and 
receives  help  from  a  county  other 
than  that  of  his  settlement,  '•  then 
the  county  taking  charge  of  such 
pauper  may  sue  for  and  recover  from 
the  county  to  which "  such  pauper 
belongs,  "In  any  proper  action  be- 
fore any  court  having  competent 
jurisdiction,  the  amount  expended," 
etc.,  were  not  antagonistic,  and  that 
a  county  may  sue  to  recover  the  ex- 
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place  incurring  the  same,  in  an  action  "  to  be  instituted  within 
two  years  &,fter  the  cause  of  action  arises,  but  not  otherwise," 
arises  at  the  time  the  notice  is  given,  and  this  fixes  the  time 
from  w^^ich  the  limitation  of  the  suit  begins  to  run.* 

§  971.  The  same  subject  continued. —  The  court  in  the 
case  cited  in  the  note  sustained  the  dismissal  of  the  suit  brought 
to  restrain  a  levy  to  pay  a  warrant  drawn  in  favor  of  the 
overseer  of  the  poor  for  disbursements  made  by  him  on  the 
ground  that  they  were  illegal  expenditures  under  the  tax- 
payers' act.'    The  New  York  statute  which  provides  in  one 


pense  of  caring  for  a  pauper,  not- 
withstanding it  has  previously  filed 
a  claim  therefor  with  the  commis- 
sioners of  the  county  of  his  settle- 
ment and  taken  no  appeal  from  the 
order  disallowing  it  Murphy  v. 
Comm'rs,  14  Minn.  69;  County  of 
Grundy  v.  Hughes,  8  111.  App.  41.  In 
Kirk  V.  Brazos  County  (1889),  73  Tex. 
56 ;  s.  C,  11  S.  W.  Rep.  143,  an  ac- 
tion by  one  with  a  contract  for  tak- 
ing care  of  and  boarding  "  the  blind 
and  helpless  paupers  "  of  the  county, 
and  "  all  other  paupers  "  a;t  the  poor- 
farm,  against  the  county  for  the 
board  of  paupei-s  who  had  received 
partial  assistance  from  the  county, 
but  had  never  been  at  the  poor-farm, 
it  was  held  that  the  county  was  en- 
titled to  shovSr  by  parol  evidence  that 
the  words  "  other  paupers  "  included 
only  such  as  were  supported  at  the 
poor-farm,  and  also  the  past  course 
of  the  county  as  to  such  paupers,  if 
notorious ;  also  that  the  county  could 
show  that  plaintiff  had  a  contract  of 
the  same  character  the  previous  year, 
and  had  not  charged  for  paupers 
partially  supported  outside  of  the 
poor-farm,  to  show  the  intent  and 
understanding  of  the  parties  in  mak- 
ing the  second  contract 

1  Inhabitants  of  Beading  v.  City  of 
Maiden  (1886),  141  Mass.  580 ;  Attle- 
borough  V.  Mansfield,  15  Pick.  19; 


Townsend  v.  Billerica,  10  Mass.  411 ; 
Hollowell  V.  Harwich,  14  Mass.  186 ; 
Uxbridge  v.  Seekonk,  10  Pick.  150. 

2  Cobb  V.  Eamsdell  (1891),  14  N.  Y. 
Supl.  93.  The  overseer  had  in  a 
number  of  cases,  in  good  faith  and  in 
ignorance  of  a  statute  which  re- 
quired that  he  first  obtain  an  order 
from  a  justice  of  the  peace  allowing 
the  same,  expended  more  than  ten 
dollars  for  the  relief  of  the  poor. 
The  town  auditors  had  audited  and 
allowed  his  claim  for  such  expendi- 
tures, and  at  the  annual  town  meet- 
ing it  was  voted  that  the  tax  levy  be 
made  to  pay  it  The  town  auditors 
were  also  in  ignorance  of  this  re- 
quirement of  the  statute,  and  sup- 
posed that  they  were  acting  within 
their  power.  The  court  in  holding 
the  payment  of  the  order  for  the  ex- 
penditures enforceable  said : — "  It  is 
entirely  clear  that  no  fraud  was  in- 
tended or  practiced  by  the  overseer 
of  the  poor  or  any  other  officer  of  the 
town.  The  formality  of  getting  a 
certificate  of  the  justice  of  the  peace 
or  the  superintendent  of  the  poor  for 
expenditures  of  more  than  ten  dol- 
lars was  omitted  for  want  of  knowl- 
edge of  the  existence  of  the  statute 
requiring  it  biit  nothing  was  paid 
or  allowed  which  had  not  been  hon- 
estly expended  for  the  benefit  of 
the  poor.     The  omission  to    obtain 
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place  that  penalties  under  the  excise  laws  shall  be  recovered 
by  the  town  overseers  of  the  poor,  and  in  another  that  if  the 
overseers  "  shall,  for  the  period  of  ten  days  after  complaint  to 
them  that  any  person  has  incurred  such  penalty,  .  . 
neglect  or  refuse  to  prosecute  for  such  penalty,  any  other  per- 
son may  prosecute  therefor  in  the  name  of  the  overseers," 
was  held'  to  authorize  a  prosecution  of  such  a  suit  by  the  relator 
in  the  name  of  the  successor  in  oflBce  of  a  sole  overseer  of  the 
poor  in  a  town  who  neglected  to  prosecute  during  his  term, . 
which  expired  more  than  ten  days  after  the  complaint  was 
made,  without  again  making  a  complaint.* 


a  certificate  resulted  in  no  practical 
wrong,  or  the  infliction  of  any  pe- 
cuniary damage  or  injury.  The  tax- 
payers' act  was  not  Intended  to 
include  cases  of  inadvertence  or 
mistake  which  resulted  in  no  dam- 
age." 

3  Root  V.  Alexander  (1893),  18  N.  Y. 
Supl.  633.  The  court  said:— "The 
overseer  of  the  poor  is  a  gitasf-mu- 
nicipal  corporation,  having  perpetual 
succession.  The  incumbency  of  the 
office  changes  but  the  office  remains 
the  same.  All  rights  acquired  by 
others  under  one  incumbency  of  the 
office  continue  under  those  which 
succeed."  In  Wood  v.  Simmons 
(1889),  51  Hun,  335;  S.  a,  4  N.  Y. 
Supl.  868,  the  court  construed  the 
following  statutes,  one  providing 
that  no  person  shall  be  removed  as  a 
pauper  from  any  city  or  town  to  any 
other  city  or  town  of  the  same  or  any 
other  county,  or  from  any  county  to 
any  other  county,  and  others  provid- 
ing that  any  pauper  who  shall  of  his 
own  accord  come  from  one  city, 
town  or  county  into  any  other  city, 
town  or  county  not  legally  chargeable 
with  his  support,  shall  be  maintained 
by  the  superintendent  of  the  county 
where  he  may  be ;  and  that  by  tak- 
ing certain  proceedings  the  liability 
of  the  county  or  town  from  whence 
he  came  for  his  support  may  be  fixed. 


if  such  county  is  so  liable.  It  was 
held  that  one  who  had  always  been 
able  to  support  himself  and  family 
by  manual  labor,  though  the  wages 
earned  by  him  were  not  more  than 
sufficient  for  that  purpose,  was  not  a 
pauper  within  the  meaning  of  the 
statute;  and  where,  having  been  a 
resident  of  the  city  and  county  of 
New  York,  he  went  to  another  county 
and  there  met  with  an  accident 
which  rendered  him  unable  to  sup- 
port himself,  the  county  whence  he 
came  was  not  liable  for  his  support. 
In  Board  of  Supervisors  v.  City  of 
Kingston  (1888),  50  Hun,  435 ;  s.  c, 
3  N.  Y.  Supl.  331,  the  city  which  was 
the  residence  before  his  conviction  of 
one  who  was  convicted  in  another 
county  of  crime  and  sent  to  the  peni- 
tentiary and  thence  to  a  lunatic  asy- 
lum and  his  expenses  therein  paid  by 
this  county  was  held  liable  to  the 
county  in  its  suit  under  Laws  of 
New  York,  1874,  chapter  446,  title  1, 
article  3,  section  33,  for  the  sum  ex- 
pended in  that  way.  It  was  claimed 
that  the  county  in  which  the  city  was 
situate  was  liable ;  but  this  contention 
of  the  city  was  overruled,  as  the  city 
by  law  was  constituted  a  separate 
poor  district.  The  city  further 
claimed  that  the  commissionera  of 
the  almshouse  of  the  city  were  re- 
sponsible.   This  too  was  overruled,  as 
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§  972.  Statutes  prohibiting  bringing  paupers  from  other 

States.— The  Michigan  statute  provides  that  "Any  person 
who  shall  bring  or  remove,  or  cause  to  be  brought  or  re- 
moved, any  poor  or  indigent  person  from  any  place  without 
this  State  into  any  county  within  it,  with  intent  to  make  such 
county  chargeable  with  the  support  of  such  pauper,  shall  for- 
feit and  pay  fifty  dollars,  to  be  recovered  before  any  justice 
of  the  peace  of  the  county  into  whjph  such  pauper  shall  be 
brouo-ht  or  in  which  the  offender  may  be,  and  shall  also  be 
obliged  to  convey  such  pauper  out  of  the  State,  or  support 
him  at  his  own  expense."  It  was  held  that  a  suit  to  recover  for 
the  support  of  a  pauper  illegally  brought  from  another  State 
into  a  county  of  Michigan  should  be  brought  in  the  name  of 
the  superintendents  of  the  poor  of  the  county .^  But  such 
a  suit  will  not  lie  until  after  the  pauper  is  adjudicated  such, 
nor  until  expenses  for  such  support  have  been  paid,  or  the 
liability  therefor  incurred  by  the  superintendents.^  And  an 
order  of  a  court  of  the  State  from  which  the  pauper  was  re- 
moved, under  a  statute  of  that  State  for  the  removal  of  the 
pauper  who  had  not  gained  a  legal  settlement  therein  to  her 
former  place  of  residence  in  Michigan,  could  not  be  pleaded 
as  a  justification  to  the  person  who  executes  it,  where  the 
removal  is  in  violation  of  the  statutes  of  Michigan.''  But  a 
conviction  for  a  violation  of  the  statute  must  precede  a  suit 
to  recover  the  forfeiture  provided  for  therein,  and  until  the 
person  bringing  the  pauper  into  the  State  is  so  convicted  and 
required  to  indemnify  the  county  against  liability  for  the 
pauper's  support  in  case  he  fails  to  remove  the  pauper  from 
the  State,  he  is  under  no  obligation  to  give  the  bond,  nor  will 

these  commissioners  only  had  under  supplj'ing  her    with   necessaries  or 

the  statute  the  care  and  management  maintaining  her,  this   not  being  a 

of  the  poor  of  the  city,  and  the  re-  desertion  of  him,  yet  an  action  on 

sponsibility  and  liability  and  duty  to  such  common-law  liability  could  not 

raise  money  to  support  the  poor  of  be  maintained  by  a  superintendent 

the  city  rested  finally  upon  the  mu-  of  the  poor. 

nicipal   corporation   and   not  upon  i  Superintendents  of  Poor  v.  Nel- 

these  commissioners    of   the    alms-  son  (1889),  75  Mich.  154 ;  S.  &j  42  K 

house  of  the  city.    In   Goodale  v.  W.  Rep.  797. 

Brocknor,  61  How.  Pr.  451,  it  was  2  Cage  cited  in  the  preceding  nota 

held  that  though  a  husbanxl,  whose  3  Superintendents  of  Poor  v.  Nel- 

wife    while   insane    leaves   him    is  son,  75  Mich.  154. 
liable  at  common  law  to  any  one 
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a  suit  lie  against  him  for  such  non-removal.'  Upon  an  indict- 
ment for  a  violation  of  the  New  Hampshire  statute  which 
provides,  in  substance,  that  if  any  person  shall  bring  from 
another  State  and  leave  in  any  town  in  this  State  a  poor  and 
indigent  person  having  no  settlement  therein,  and  having  no 
visible  means  of  support,  knowing  such  person  to  be  poor  and 
indigent,  with  the  intent  to  charge  such  town  with  the  sup- 
port of  such  poor  person,  he  shall  be  punished  by  fine  and 
imprisonment,  a  defendant  could  not  show,  as  bearing  upon 
the  question  of  criminal  intent,  that  she  investigated  the  mat- 
ter in  connection  with  the  statute  of  Massachusetts,  and 
became  satisfied  that  the  indigent  person  was  entitled  to  a 
settlement  within  the  State  of  New  Hampshire." 

§  973.  Liability  to  paupers  for  negligence  of  employees. 

A  town  has  been  held  liable  in  an  action  of  tort  for  negligence 
of  an  employee  at  its  almshouse,  as  it  appeared  that  the  over- 
seers of  the  poor,  highway  surveyors  and  selectmen  of  the 
town  were  the  same  persons,  and  they  used  its  almshouse 
farm  partly  for  the  support  of  its  poor,  partly  for  the  main- 
tenance of  its  highway  department,  and  incidentally  for  the 
production  of  income.'    A  physician  employed  by  a  city  to 

1  Case  cited  in  the  preceding  nota  to  exonerate  the  town  from  liability 

2 State  u  Cornish  (N.  H.,  1890),  31  on  account  of  it.    The  court  said:  — 

Atl.  Rep.   180.    This  statute  comes  "A  city  or  town  may  make  any  rea- 

within   the  class  where  the  offense  sonable  provision  for  the  support  of 

needs  no  criminal  intent  to  consti-  paupere,  or  for  sustaining  other  pub- 

tute  it  a  crime,  but  the  offense  is  a  lie  burdens  imposed  upon  it,  and  for 

crime  by  reason  of  its  being  prohib-  that  purpose  may  manage  a  farm 

ited.    When  the  defendant  brought  which  produces  more  crops  than  are 

this  indigent  person  into  the  State,  needed  for  the  food  of  the  paupers, 

she  assumed  the  peril  of  not  know-  and  may  sell  or  exchange  the  sur- 

ing   the  facts  as  well  as  the  law.  plus.    It  may  transact  business  out- 

Goshen  v.  Hillsborough,  45  N.  H.  139,  side  of  the  authority  expressly  given 

distinguished  as  being  decided  on  the  it,  if  the  business  is  incidental  to  the 

authority  of  Deerfield  v.  Delano,  1  performance  of  its  public    duties." 

Pick.  469,  and  Greenfield  v.  Cushman,  The  reason  for  a  departure  from  the 

16  Mass.  393,  which  had  been  essen-  general  rule  of  non-liability  of  towns 

tially  overruled  in  Massachusetts.  in  such  actions  as  given  in  Hill  v.  Bos- 

SNeff  V.  Inhabitants  of  Wellesley  ton,  133  Mass,  344,  and  Tindley  v. 

(1889),  148  Mass.  4a7 ;  S.  a,  30  N.  E.  Salem,  137  Mass.  171,  173,  was  that 

Eep.  111.    It  was  also  held  that  their  the  use  of  the  town's  property  by  its 

use  of  the  farm  was  not  illegal,  so  as  agents  in  part  for  profit  brought  it 
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treat  patients  at  the  city  almshouse  is  liable  to  one  of  such 
patients  who  is  injured  through  his  negligence,  though  there  is 
no  contractual  relation  between  the  patient  and  the  physician.' 

§  974.  Support  of  the  insane. —  The  Nebraska  statute  in 
the  chapter  entitled  "  Paupers  "  which  provides  that  the  per- 
sons named  shall  be  supported  by  their  relatives  designated 
in  the  act  has  no  reference  to  the  support  and  care  of  insane 
persons  confined  in  the  insane  hospital  at  public  charge.^ 
There  is  no  liability  at  common  law  or  by  statute  against  the 
children  of  insane  persons  for  the  maintenance  of  such  persons 
in  a  State  hospitq,l  for  the  insane.' 

§  975.  The  same  subject  continued. —  Under  the  New 
Hampshire  statute  which  provides  that  any  insane  person 


within  the  rule  in  Oliver  v.  Worces- 
ter, 103  Mass.  489;  Worden  v.  New 
Bedford,  131  Mass.  33. 

1  Du  Bois  V.  Decker,  130  N.  Y.  325 ; 
S.  c,  39  N.  E.  Rep.  313,  affirming  4 
N.  Y.  Supl.  768.  The  court  said  :— 
"  The  fact  that  he  [the  physician]  was 
paid  by  the  city  instead  of  the  plaint- 
iff did  not  relieve  him  from  the  duty 
to  exercise  ordinary  care  and  skill." 

2  County  of  Richardson  v.  Truen- 
bach  (1888),  34  Neb.  596,  in  which  it 
was  held  that  the  brothers  and  sisters 
of  an  insane  person  were  not  liable 
for  the  expenses  of  his  treatment  in 
the  insane  hospital  during  such  in- 
sanity, under  Compiled  Statutes  of 
Nebraska,  1887,  chapter  40.  As  to 
the  distinction  in  the  State's  taking 

.  charge  of  the  insane  and  the  adjudica- 
tion of  matters  of  paupers,  see  County 
of  Delaware  v.  McDonald,  46  Iowa, 
171;  Monroe  County  v.  Teller,  51 
Iowa,  670,  holding  a  father  not  liable 
for  the  support  of  his  insane  son ; 
Speedling  v.  Worth  County,  68  Iowa, 
153,  in  which  a  father  recovered  of 
the  county  the  value  of  his  services 
in  caring  for  his  daughter  found  to 
be  insane  by  the  commissioners  of 
insanity. 


'So  held  in  a  Nebraska  case. 
Richardson  County  v.  Smith,  35  Neb. 
767;  s.  a,  41  N.  W.  Rep.  774; 
Walker's  Am.  Law,  §  109;  Browne 
on  Dom.  ReL  83 ;  3  Kent's  Com.  (13th 
ed.)  308;  Chase's  Blackstone,  168; 
Schouler's  Dom.  Rel.,  §  365 ;  Edwards 
V.  Davis,  16  Johns.  383.  In  City  of 
Newburyport  V.  Creedon  (1889),  148 
Mass.  158 ;  S.  a,  19  N.  E.  Rep.  841,  in  an 
action  brought  by  a  city  to  recover 
of  defendant  the  money  it  had  paid 
for  his  support  in  a  county  retreat 
for  the  insane,  under  Public  Statutes 
of  Massachusetts,  1883,  chapter  113,  it 
was  held  that  the  city  should  show 
that  some  action  of  the  county  com- 
missioners had  been  taken  to  direct 
the  sum  to  be  allowed  and  paid  per 
week  for  such  person's  support,  as  that 
is  required  by  Public  Statutes  of  Mas- 
sachusetts, chapter  87,  section  49 ;  and 
that  it  was  not  so  erroneous  as  to  re- 
quire a  reversal  that  the  trial  judge 
was  not  satisfied  upon  that  point  by 
evidence  of  the  city  treasurer  that  a 
certain  amount  per  week  for  each 
had  been  paid  by  the  city  for  several 
years. 
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committed  to  the  asylum  shall  be  supported  by  the  county 
from  which  he  is  committed,  and  that  such  county  shall  be 
entitled  to  recover  the  amount  so  paid  of  any  town,  county 
or  individual  by  law  liable  for  his  support,  the  liability  of  a 
town  for  the  support  of  persons  who  have  acquired  a  settle- 
ment therein  is  not  absolute,  but  embraces  only  those  who 
subsequently  become  destitute  and  unable  to  support  them- 
selves.' Under  the  Ohio  statute  which  authorizes  the  seques- 
tration of  the  property  of  one  who,  whether  sane  or  insane, 
"  is  admitted  into  the  [county]  infirmary  as  a  pauper,"  the 
property  of  a  person  who  has  been  adjudged  insane  by  the 
proper  court,  and  committed  to  the  State  asylum  for  the 
insane,  but  removed  to  the  county  infirmary  for  the  time, 
under  the  warrant  of  the  judge  of  that  court,  and  there  kept 
at  public  expense,  cannot  be  sequestered.^ 


1  Merrimack  County  v.  City  of  Con- 
cord (N.  H.,  1891),  33  AtL  Rep.  87, 
holding  the  action  of  the  county 
against  the  city  for  the  money  paid  by 
the  court  for  the  support  of  an  insane 
person  who  had  acquired  a  settle- 
ment in  the  city  not  maintainable,  as 
it  was  not  shown  that  this  insane 
person  was  a  pauper.  In  People  v. 
Board  of  Supervisors  (1887),  46  Hun, 
354,  the  Supreme  Court  construed 
the  New  York  statutes  which  pro- 
vide that  an  indigent  insane  person 
confined  in  an  asylum  under  order 
of  a  judge  should  be  supported  at  the 
expense  of  the  county  in  which  he 
lived ;  and  that  when  an  indigent  per- 
son not  a  pauper  becomes  insane,  no- 
tice shall  be  given  to  the  superintend- 
ent of  the  poor  of  the  county  charge- 
able with  his  support  in  an  asylum, 
and  that  the  supervisors  shall  raise 
the  means  for  his  support ;  and  that 
the  expense  of  sending  any  lunatic 
to  a  State  asylum  shall  be  borne  by 
the  county  or  town  to  which  he  may 
be  chargeable.  They  held  that,  as  to 
counties  in  which  the  distinction  be- 
tween town  and  county  poor  is  main- 
tained, the  expense  of  supporting  in- 


digent insane  persons,  not  paupers, 
is  chargeable  to  the  town  in  which 
they  have  legal  settlement.  It  was 
also  held  that  the  contention  of  the 
town  that  it  could  not  be  charged 
with  the  cost  of  supporting  such  per- 
sons which  was  involved  in  this  case, 
upon  the  groutid  that  although  they 
had  a  legal  settlement  in  the  town 
they  had  not  previously  to  their  being 
adjudged  proper  persons  to  be  sent 
to  the  insane  asylum  become  charge- 
able to  it,  could  not  be  sustained,  as 
under  the  law  of  1874  no  distinc- 
tion was  preserved  between  poverty 
caused  by  insanity  and  that  caused 
by  other  disease  or  misfortune.  See, 
however,  §  961,  n.  5,  on  p.  992,  supra. 
2  Brown  v.  Board  of  Infirmary  Di- 
rectors (Ohio,  1892),  31  N.  E.  Rep.  744. 
This  removal  was  unauthorized. 
The  power  of  the  probate  judge,  un- 
der Revised  Statutes  of  Ohio,  707,  708, 
is  to  commit  an  adjudged  lunatic  to 
the  infirmary  only  until  he  can  be 
admitted  to  the  State  asylum,  or, 
when  not  entitled  to  admission,  such 
person  is  at  large  and  dangerous. 
Besides,  it  is  only  the  property  of  a 
pauper  which  can  be  sequestered. 
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§  976.  Soldiers'  homes.— A  Michigan  statute  providing  for 
the  establishment  of  a  soldiers'  home  and  creating  a  board 
vested  with  the  duty  of  its  management  makes  it  the  duty  of 
such  board  to  "  prepare  and  carefully  digest  and  mature  a 
system  of  government  for  said  home,  embracing  all  such  rules, 
regulations  and  general  laws  as  they  may  deem  necessary  for 
preserving  order,  enforcing  discipline  and  preserving  the 
health"  of  the  inmates.  It  is  within  the  power  of  the  board 
of  managers  to  require  the  pension  money  of  the  inmates  to 
h&  deposited,  subject  to  the  disposal  of  the  board,  if,  in  the 
words  of  the  statute,  they  deem  it  necessary  to  preserve  order, 
enforce  discipline  or  preserve  the  health  of  the  inmates.  But 
there  is  no  right  conferred  by  the  statute  upon  the  board  to 
determine  what  relatives  are  dependent  upon  the  pensioner 
for  support,  and  to  direct  how  much  of  such  money  shall  be 
sent  to  such  relatives.' 

§  977.  Reformatories. —  The  Supreme  Court  of  Minnesota 
sustained  the  action  of  the  municipal  court  of  a  city  in  com- 
mitting an  infant,  in  consequence  of  incorrigibly  vicious  con- 
duct, to  the  care  and  guardianship  of  the  board  of  managers 
of  the  State  reform  school,  the  power  of  the  municipal  court 
in  such  matters  being  the  same  as  that  of  justices  of  the  peace 
under  the  statutes  of  the  State,  which  confer  upon  justices  of 
the  peace  power  to  commit  infants,  in  consequence  of  incor- 
rigibly vicious  conduct,  to  the  care  and  guardianship  of  the 
board  of  managers  of  the  State  reform  school  for  terms  ex- 
ceeding a  period  of  three  months.  They  held  this  statute  not 
repugnant  to  the  provisions  of  the  State  constitution  relating 
to  the  jurisdiction  of  justices  of  the  peace  in  criminal  matters.^ 

1  Loser  v.  Board  of  Managers  (Mich.,  based  upon  the  rulings  in  Milwaukee 
1893),  52  N.  W.  Rep.  956,  holding  that  Industrial  School  v.  Supervisors,  40 
such  a  deposit  is  not  an  assignment  Wis.  328 ;  Farnham  v.  Pierce,  141 
or  transfer  of  a  pension  within  the  Mass.  303 ;  s.  C,  6  N.  E.  Esp.  830 ; 
meaning  of  the  act  of  congress  of  Prescott  v.  State,  19  Ohio  St.  184; 
February  28, 1883,  which  makes  void  House  of  Refuge  v.  Ryan,  37  Ohio  St 
any  "  pledge,  mortgage,  sale,  assign-  197 ;  Roth  v.  Home  of  Refuge,  31  Md. 
ment  or  transfer  of  any  right,  claim  339 ;  Ex  parte  Grouse,  4  Whart  9 ; 
or  interest  in  any  pension."  In  re  Ferrier,  103  111.  367 ;  McLean 

2  State  V.  Brown  (Minn.,  1893),  53  County  v.  Humphreys,  104  111.  378; 
N.  W.   Rep.   935.     The  ruling  was  Tiedeman  on  Limitations  of  Police 
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Nor  was  it  repugnant  to  the  provisions  of  the  constitution 
relating  to  jurisdiction  of  probate  courts.'  Nor  is  the  mode 
of  procedure  pointed  out  in  this  legislation  in  violation  of  that 
portion  of  the  fundamental  law  of  the  State  which  provides 
that  the  right  of  trial  by  jury  shall  remain  inviolate.* 


Power,  ch.  13.  In  Milwaukee  Indus- 
trial School  V.  Supervisors,  supra, 
Judge  Ryan  expressed  the  views  of 
the  court  as  follows :  —  "  And  in  the 
first  place  we  cannot  understand  that 
the  detention  of  the  child  at  one  of 
those  schools  should  be  considered 
as  imprisonment  any  more  than  its 
detention  in  the  poor-house  —  any 
more  than  the  detention  of  any  child 
at  any  boarding  school,  standing  for 
the  time  in  loco  parentis  to  the  child. 
Parental  authority  implies  restraint, 
not  imprisonment  And  every  school 
must  necessarily  exercise  some  meas- 
ure of  parental  power  of  restraint 
over  children  committed  to  it  And 
when  the  State  as  parens  patriae  is 
compelled  by  the  misfortune  of  a 
child  to  assume  for  it  parental  duty, 
and  to  charge  itself  with  its  nurture, 
it  is  compelled  also  to  assume  pa- 
rental authority  over  it  This  au- 
thority must  necessarily  be  delegated 
to  those  to  whom  the  State  delegates 
the  nurture  and  education  of  the 
child.  The  State  does  not  indeed  we 
might  say  could  not,  intrude  this  as- 
sumption of  authority  between  parent 
and  child  standing  in  no  need  of  it 
It  assumes  it  onlj'  upon  the  detention 
and  necessity  of  the  child  arising 
from  want  or  default  of  parents.  And 
in  exercising  a  wholesome  parental 
restraint  over  the  child,  it  can  be 
properly  said  to  imprison  the  child 
n,j  more  than  the  tenderest  parent 
exercising  like  power  of  restraint 
over  children." 

1  State  V.  Brown  (Minn.,  1892),  53 
N.  W.  Rep.  93.1.    Upon  this  point  the 
court  said :— "  When  committing  an 
64 


infant  to  the  care  and  custody  of  the 
board  of  managers  of  the  reform 
school,  the  magistrate  is  not  appoint- 
ing a  guardian  for  him,  nor  does 
such  officer  or  the  board  of  managers 
assume  any  control  over  his  estate  if 
he  has  one.  A  proceeding  of  this 
nature  would  not  stand  in  the  way 
of,  nor  would  it  be  prevented  by,  the 
appointment  of  a  statutory  or  testa- 
mentary guardian, —  the  only  guard- 
ian coming  within  the  purview  of 
the  constitution.  It  is  no  more  a 
violation  of  the  fundamental  law  for 
the  magistrate  to  commit  a  child  to 
the  guardianship  of  the  managei's  of 
an  institution  of  this  kind  than  it 
would  be  for  a  competent  court  to 
appoint  a  guardian  ad  litem  for  him. 
The  language  of  the  constitution  does 
not  apply  where  the  State  acts  as 
the  common  guardian  of  the  com- 
munity, exercising  its  power  when- 
ever the  welfare  of  an  infant  de- 
mands it  or  where  the  State  acts  in 
the  legitimate  exercise  of  its  police 
power.  Therefore,  the  law-makers 
were  not  prohibited  from  conferring 
jurisdiction  in  such  cases  upon  any 
of  the  judicial  officers  of  the  State." 
estate  V.  Brown  (Minn.,  1893).  53 
N.  W.  Rep.  935 ;  City  of  Mankato  v. 
Arnold,  36  Minn.  63;  s.  a,  30  N.  W. 
Rep.  305.  As  to  whethor  the  natural 
or  legal  guardian  should  be  a  party 
to  the  proceeding,  the  court  said : — 
"The  statute  does  not  seem  to  con- 
template it,  and  it  is  possible  that  it 
is  not  necessary."  See  Milwaukee 
Industrial  School  v.  Supervisors,  40 
Wis.  838;  Fitzgerald  v,  CommoB- 
wealth,  5  Allen,  509. 
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§  978.  liability  of  counties  for  the  care  of  pr!s3iiers.— 

la  Kansas  the  duty  of  keeping  the  county  jail  and  supplying 
the  prisoners  committed  thereto  with  board  and  lodging  de- 
volves upon  the  sheriff  of  the  county  by  statute,  and  to  him 
alone  is  a  county  liable  for  such  supplies.'  But  a  statute  of 
that  State  provides  that  the  board  of  county  commissioners 
may  allow  a  moderate  compensation  for  medical  services,  fuel, 
bedding  and  menial  attendance  fift-nished  for  prisoners  com- 
mitted to  the  county  jail,  which  shall  be  paid  out  of  the  county 
treasurj'.:  The  Supreme  Court  of  Kansas  has  held  the  allow- 
ance of  claims  for  such  services,  supplies  and  attendance  to  be 
discretionary  with  the  board,  and  that  the  liability  of  a  county 
for  them,  could  only  arise  upon  an  order  made  by  the  county 
commissioners  when  duly  convened  and  acting  as  a  board.' 
The  liability  of  a  county  for  expenses  connected  with  prisoners 
in  its  jaiL  depends  entirely  upon  the  statute,  it  not  being  liable 
unless  the  statute  has  created  the  liability.' 

§  979.  Care  of  prisoners  continned. —  Medical  services  to 
prisoners  in  jails  are  provided  for  by  an  Indiana  statute  which 

1  Atchison  County  v.  Tomlinaon,  9  18  Oregon,  356 ;  s.  c,  22  Pac.  Rep. 
Kian.  167.  1110,  in  which  the  county  was  held 

2  Hendricks  v.  Board  of  Comm'rs  to  be  liable  for  the  cost  of  blankets 
(1886),  35  Kan.  483 ;  a  C,  11  Pac.  Eep.  furnished  by  the  keeper  to  prisoners 
450,  which  held  a  demurrer  to  a  peti-  confined  under  criminal  process  in 
tion  to  have  been  properly  sustained  its  jail,  as  the  statutes  made  it  the 
which  alleged  that  a  prisoner  was  duty  of  the  keeper  to  furnish  and 
placed  by  the  slaeriff  in  charge  of  the  keep  clean  the  necessary  bedding  and 
plaintiff,  with  the  knowledge  and  clothing  for  all  such  prisoners,  and 
consent  of  the  county  commissioners,  in  another  statute  the  charges  and 
and  that  the  supplies  were  furnished  expenses  for  safe  keeping  and  main- 
and  the  services  rendered  by  the  taining  such  prisoners  were  payable 
plaintiff  at  the  request  of  the  sheriff,  out  of  the  treasmy  of  the  county, 
and  wjth  the  knowledge  and  consent  The  Supreme  Court  held  also  that 
and  approval  of  the  county  commis-  where  those  persons  whose  duty  it  is 
eioners,  as  not  stating  a  cause  of  to  execute  a  law  have  uniformly 
action.    A  county  cannot   be  held  given  it  a  particular  construction  and 

"liable ^because  the  services  and  sup-  that  construction  has  been  acquiesced 

plies  were  furnished  upon  the  request  in  and  acted  upon  for  a  long  time,  it 

of  the  sheriff ;  nor  by  reason  of  the  in-  is  a  contemporary  conslruction  which 

dividual  consent   or   action  of  the  always  commands  the  attention  of 

-members  of  the  county  board.    See  the  courts  and  will  be  followed  unless 

■Roberts  v.  Comm'rs,  10  Kan.  89.  clearly  and  manifestly  wrong. 
»  Kelly  V.  Multnomah  County  (1890), 
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constitutes  certain  officers  a  board  of  health  ex  offiicio,Xo  he 
completed  by  the  election  of  a  physician  as  secretary, 'who,  in 
the  case  of  a  county  board  of  laealth,  shall  render  such  medi- 
cal services  as  may  be  required  by  persons  confined  in;  the 
county  jail.  Though  there  may  be  a  regularly  elected  secre- 
tary of  a  county  board  of  health  in  accordance  with  this  stat- 
ute, still,  where  he  is  at  such  a  distance  from  the  jail  that  he 
could  not  be  reached  in  time  to  save  the  life  of  a  prisoner 
suddenly  taken  sick,  the  jailer  may  employ  a  physician  at  the 
expense  of  the  county.'  It  has  been  held  in  New  York  that 
there  was  no  power  in  the  county  of  Queens  to  contract  with 
the  aiuthorities  of  Kings  county  for  the  support  of  prisoners 
convicted  in  the  former  of  crimes  punishable  in  a  State  prison.^ 
Where  an  inquest  is  necessary  to  ascertain,  the  cause  of  a 
death,  the  coroner  has  authority  to  call  in  a  physician  to  make 
an  autopsy,  and  the  county  is  liable  for  reasonable  compensa- 
tion therefor,  under  the  Arkansas  statute  which  provides  that 
a  coroner  shall,  when  holding  an  inquest,  inquire  into  the 
cause  of  death,  and  shall  use  "all  proper  means  "  and  " all 
proper  witnesses  "  to  ascertain  the  truth.' 

§  980.  Hiring  of  convicts. —  Under  the  laws  of  Arkansas 
empowering  county  courts  to  hire  out  for  labor  county  con- 
victs in  cert  an  cases,  it  has  been  held  that  exercising  the 
power  to  hiie  them  to  a  contractor  for  another  county's  con- 
victs, upon  the  representation  of  the  hirer  that  he  was  such  a 
contractor,  and  the  county  judge  reciting  in  his  order  hiring 
the  convict  to  him  that  he  was,  was  a  determination  of  that 

iLamar«.  Board  of  Conim'rs(Ind.,  dentally  to  compel  the  prisoner  to 

1892),  30  N.  E.  Eep.  913.  earn  his  own  support" 

'Board  of  Charities  &a  «.  Board  3 St  Francis  County  v.  Cummings 
of  Supervisors  (1892),  18  N.  Y.  SupL  (Ark.,  1893),  18  S.  W.  Rep.  461.  -The 
883.  rendering  a  judgment  for  de-  court  said: — "Asa  rule. the  counties 
fendant  on  the  case  submitted.  The  are  responsible  for  tho  expenses  of 
court  said : — "  The  contract  must  be  the  administration  of  the  criminal 
held  to  be  within  the  spirit  of  the  laws.  Both  justice  and  pohcy  de- 
law,  which  is  to  authorize  Queens  mand  an  adherence  to.  the  rule  in 
county  to  board  its  jail  prisoners,  this  case."  See,  also,  Allegheny 
who  are  sentenced  to  detention  over  County  v.  Watt  3-  Pa-  St  463 ; .  County 
sixty  days,  to  be  detained  in  a  peni-  of  Northampton  v.  Innes,  26  Fa.  St 
tentiary  where  occupation ,  will  be  156.  .. 
furnished  to  the  prisoner,  and  inci- 
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fact  —  a  judgment  of  the  county  court  which  could  not  be 
collaterally  attacked.^  The  Arkansas  statutes,  one  of  which 
authorizes  the  county  court  to  contract  for  the  safe  keeping 
of  persons  committed  to  the  county  jail,  and  the  other  pro- 
viding that  "in  case  the  countv  court  is  unable  to  make  a  con- 
tract  with  any  person  in  the  county,  the  court  may  contract 
for  the  work  of  its  prisoners  with  the  contractor  of  any 
other  county,"  have  been  constrifed  to  intend  that  the  con- 
tractor should  keep  his  prisoners  in  the  county  in  which  they 
were  convicted,  except  wlien  the  state  of  affairs  is  such  as  is 
described  in  the  last  named  statute.  In  that  case  a  contractor 
fbr  another  county  can  work  them  whero  he  has  the  others 
employed."  Under  the  Tennessee  statute  which  authorizes 
branch  prisons,  and  permits  the  lessees  of  the  penitentiary, 
with  certain  exceptions,  to  work  the  convicts  at  any  place  in 
Tennessee,  subject  to  the  rules  prescribed  by  the  act,  a  convict 
who  is  regularly  sentenced  to  imprisonment  and  labor  in  the 
penitentiary,  and  who  is  worked  in  a  coal  mine  by  a  lessee, 
and  confined  in  a  branch  prison  under  the  control  of  an 
assistant  or  deputy  Warden,  as  provided  by  the  act,  is  not  ille- 
gally confined  and  cannot  be  discharged  on  habeas  corpus? 
A  county  would  be  entitled  to  recover  for  work  and  labor 
done  by  its  convicts,  let  under  an  agreement  with  a  private 
person,  although  there  is  no  bond  with  sureties  taken  of  the 
lessee,  and  the  contract  did  not  set  out  the  kind  of  labor 
which  they  were  to,  perform,  all  of  which  are  statutory  re- 
quirements in  the  leasing  of  convicts.^ 

>  State  V.  Cross  (Ark.,  1893),  18  S.  ing  that  all  these  provisions  of  the 

W.    Rep.   170.    See,  also.  Ex   parte  statute  were  intended  only  for  the 

Jackson,    45    Ark.  158 ;    Ex  parte  security  of  the  county  and  the  wjel- 

Brandon,  49  Ark.  143 ;  s.  C,  4  S.  W.  fare  of  the  convicts  and  their  omis- 

Kep.  453 ;  Ex  parte  Barnett,  51  Ark.  sion  could  not  iu  anywise  affect  the 

::15;  s.  C,  lOS.  W.Rep.  492.  hirer.      Further,  it  was   held    that 

2  State  V.  Cross  (Ark.,  1893),  18  S.  where  the  hirer  had  bound  himself  to 

W;   Rep.  170,    in  which  a  contract  pay  for  the  full  terms  of  their  sen- 

with  one  who  was  not  a  contractor  tences,  less  the  services  lost  to  him 

for  another  county  was  held  to  be  by  death,  and  there  was  no  provision 

void.                 •      ;-                        ■     ,  ^^j,  abatement  in  case  of  escape;  testi- 

'  State  V.  Jack  (Tonn.,  1891),  18  S.  mony  that  some  of  the  convicts  did 

W.  Rep.  357.  escape  was  properly  excluded  in  this 

■•  Trammell  v.  Lee   County  (Ala.,  action  for  their  hire. 
1891),  10  So.  Rep.  213,  the  cturt  hold- 
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§  981.  LiaMlity  for  personal  injuries  to  prisoners. —  A 

municipal  corporatioa  is  not  liable  for  personal  injuries  sus- 
tained by  one  prisoner  at  the  hands  of  another  confined  in 
the  same  cell  or  room  of  the  city  prison,  notwithstanding  the 
police  officer  who  arrested  the  injured  man  and  put  him  in 
prison  may  have  been  guilty  of  wrong  or  negligence  in  con- 
fining him  with  an  intoxicated  fellow-prisoner,  who  was  on 
that  account  violent  and  dangerous.' 

§  982.  The  same  subject  continued. —  In  the  absence  of  a 
statute  imposing  such  liability  a  county  is  not  liable  in  dam- 


1  Wilson  V.  Mayor  &o.  of  Macon 
(Ga.,  1893),  14  S.  E.  Rep.  710.  See, 
also.  Cook  V.  City  of  Macon,  54  Ga. 
468;  Harris  v.  Atlanta,  63  Ga.  390; 
McElroy  v.  Albany,  65  Ga.  387 ;  At- 
taway  v.  Cavtersville,  68  Ga.  740; 
2  Dillon  on  Munia  Corp.  (4th  ed.), 
§  975;  Cooley,  Torts,  *630  ef  seq.; 
Shear.  &  Rediield  on  Negligence  (4th 
ed.),  §§  253,  260;  15  Am.  &  Eng. 
Encyc.  of  Law,  1141  et  seq.  In  Davis 
V.  Mayor  &c.  of  Knoxville  (Tenn., 
1891),  18  S.  W.  Rep.  254,  the  rule  as 
to  liability  for  torts  on  the  part  of 
municipal  corporations  was  given  as 
follows: — "When  such  corporation 
exists  by  virtue  of  a  charter,  general 
or  special,  Jinjitiug  its  powers  and 
prescribing  its  duties,  it  implicitly 
contracts  to  carry  out  the  prescribed 
purposes  of  its  ci'eation ;  and  if  its 
agents  or  servants  ai-e  guilty  of  neg- 
ligence while  m  the  discharge  of 
corporate  duties  which  are  for  the 
peculiar  benefit  of  the  corporation  in 
its  local  or  special  interest,  an  action 
will  lie  against  the  municipality,  the 
maxim  of  respondeat  superior  ap- 
plying." Mayor  v.  Lasser,  9  Humph. 
,(Tenn.)  757;  Mayor  v.  Brown,  9 
Heisk.  6;  Memphis  v.  Kimbrough, 
13  Heisk.  133.  "But  in  so  far  as 
purely  governmental  powers  are 
concerned  and  in  respect  to  the  gen- 
eral administration  of  the  general 
law  of  the  State,  and  in  respect  to 


all  duties  which  are  essentially  pub- 
lic, and  not  local  and  special,  they 
are  deemed  to  be  agencies  of  the 
sovereign  power  arid  not  subject  to  be 
sued  for  the  torts  of  their  agents  or 
officers,  unless  by  statute  an  action  is 
given."  See  Pesterfield  v.  Vickers,  3 
Cold.  (Tenn.)  205 ;  Pollock  v.  Louis- 
ville, 13  Bush,  331 ;  s.  C,  26  Am.  Rep. 
360;  Trammell  v.  Russell ville,  34 
Ark.  103 ;  Dorgan  v.  Mobile,  31  Ala. 
469;  Richmond  v.  Long,  17  Gratt. 
875.  In  Davis  v.  Mayor  &c.,  supra, 
the  court  held  the  city  not  liable  for 
an  assault  upon  one  prisoner  by  a 
fellow-prisoner  in  the  city  jail,  and 
thus  spoke  of  its  duty  in  respect  to 
jails : — "  The  preservation  of  order, 
the  maintenance  of  sobriety,  the  ar- 
rest and  detention  of  violators  of  the . 
general  law  of  the  State,  is  not  for 
the  local  and  private  benefit  of  the 
corporation.  It  draws  no  private 
emolument  from  the  enforcement  of 
an  ordinance  carrying  out  the  gen- 
eral policy  of  the  State,  and  in  the 
exercise  of  the  powers  incident  to  all 
these  matters  it  is  but  an  agency  of 
the  State  and  its  officers ;  in  effect, 
officers  of  the  State.  Its  discretion 
as  to  the  character  of  its  jail  cannot 
be  controlled  by  judgments  holding 
it  liable  for  negligence,  if  in  the  opin- 
ion of  a  jury  it  is  not  sufficiently 
commodious  or  proerly  arranged." 


1014 


0HAKITIE3   AKD   COBBECTION. 


[§982. 


ages  for  tlie  failure  of  the  board  of  coraniissioners  to  keep  the 
county  jail  in  a  pure  and  inhabitable  condition,  though  the 
board  may  be  required  by  statute  to  build  and  keep  the  jail 
in  repair.^  "The  ground  upon  which  it  is  held  that  quasi- 
corporations,  such  as  counties,  townsj  school  districts  and  the 
like,  are  not  liable  for  damages  in  actions  of  this  character,  is 
that  they  are  involuntary  territorial  and  political  divisions  of 
the  State,  created  for  governmental  purposes,  and  that- they 
give  no  assent  to  their  creation,  whereas  municipal  corpora- 


•  Morris  v.  Board  of  Comm'rs  (lad., 
1893),  31  N.  E.  Kep.  77,  an  action 
for  damages  on  account  of  impair- 
ment of  healtli  of  one  confined  in  the 
jail  by  reason  of  its  bad  condition. 
Tlie  court  said: — '^ Counties  and 
townships  are  created  to  give  effect 
to  and  enable  the  citizeiis  to  exercise 
the  right,  of  local  self-government. 
State  V.  Penny,  118  Ind.  449;  s.  a, 
31  N.  E.  Rep.  274.  Such  subdivisions 
are  instrumentalities  of  govern- 
ment, and  execute  autliority  dele- 
gated by  the  State,  and  act  for  the 
State.  As' the  State  is  not  liable  for 
the  acts  or  omissions  of  its  oSBcers, 
neither  should  a  political  subdivision 
of  the  State  be  liable  for  the  acts  or 
omissions  of  its  officers  as  relating  to 
political  poweiB.  Prisons  are  con- 
structed and  maintained  as  one  of 
the  instruments  of  and  as  a  means 
for  the  purpose  of  carrying  out  the 
police  power  of  the  State,  and  the 
duty  of  constructing  and  maintain- 
ing them  is  imposed  upon  the  coun- 
ties by  the  State."  The  court  in  this 
case  f  oUowred  White  v.  Board  (Ind.), 
38  N.  K  Rep.  S46,  in  which  case 
the  court  said: — "In  caring  for 
prisons  a  county  exercises  part  of 
tliis  great  power  by  virtue  of  its 
delegation  by  the  legislature.''  See, 
also.  Board  1).  Boswell  (Ind.,  1893),  30 
N. .  El  Rep.  '634,  holding  the  same 


doctrine;  Summers  v.  County  of 
Daviess,  103  Ind.  363;  S.  C,  2  N.  E. 
Rep.  725,  where  it  was  held  that 
counties  are  instrumentalities  of 
government,  and  are  not  liable  for 
injuries  caused  by  the  negligence  of 
the  commissioner  in  the  Selection  of 
an  unskilful  physician  for  the  poor; 
Abbett  V.  Board,  114  Ind.  61 ;  s.  C, 
16  N.  E.  Rep.  127 ;  Park  w.  Board,  3 
Ind.  App.  536 ;  8.  C,  30  N.  B.  Rep.  147 ; 
Union  Civil  Tp.  v.  Berryman;  28  N. 
E.  Rep.  774 ;  Town  of  Laurel  v.  Blue, 
1  Ind.  App.  128;  S.  C,  27  N,  K  Rep. 
301;  Cooley,  Const  Lim.  256,  257; 
1  Shear.  &  R.  Neg.,  §  253;  Colwell  v. 
City  of  Boone,  51  Iowa,  687 ;  S.  C, 
a  N.  W.  Rep.  614;  President  &c.  v. 
Schroeder,  58  111.  353 ;  Hollenbeck  v. 
Winnebago  County,  95  HI..  148: 
Pfefferle  v.  Comm'rs,  39  Kan.  433; 
s.  C,  18  Pac.  Rep.  506 ;  Bnttrick  v. 
City  of  Lowell,  1  Allen,  172 ;  Watkins 
V.  County  Court,  30  West  Va.  657; 
S.  C,  5  8.  E.  Rep.  654 ;  Maxmilian  v. 
Mayor  &o.,  62  N.  Y.  160;  Manuel'v. 
Comm'rs,  98  N.  C.  9;  S,  c,  3  S.  E. 
Rep.  829.  In  Lindley  v.  Polk  County 
(Iowa,  1892),  50  N.  W.  Rep.  973,  it  was 
held  tliat  a  person  conflued  in  the 
jail  of  the  county  could .  not  recover 
from  the  county  for  injuries  to  his 
health  by  failure  of  the  board  of 
supervisors  to  keep  the  jail  in  a 
healthy  condition. 
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tions  proper  are  either  specially  chartered,  or  voluntarily  or- 
ganized under  general  acts  of  the  legislature*"  ' 


iKincaid  v.  Hardin  County,  53 
Iowa,  430;  s.  a,  5  N.  W.  Rep.  589. 
See  as  to  same  principle,  Comm'rs  v. 
Mighels,  7  Ohio  St  109 ;  Eastman  v. 
Meredith,  36  N.  H.  284,  In  Bigelow 
V.  Randolph,  14  Gray,  541,  the  court 
said : — "  It  [this  rule]  is  applied  in  the 
case  of  towns,  only  to  the  neglect  of 
or  omission  of  a  town  to  perform 
those  duties  which  are  imposed  upon 


all  towns  without  their  corporate  as- 
sent, and  exclusively  for  public  pur- 
poses, and  not  to  the  neglect  of  those 
obligations  which  a  town  incurs  when 
a  special  duty  is  imposed  upon  it  with 
its  consent,  expressed  or  implied,  or 
a  special  authority  is  conferred  on  it 
at  its  request"  Green  v.  Harrison 
County,  61  Iowa,  311 ;  S.  a,  16  N.  W. 
Rep.  136. 
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health  under  Flordia  quar- 
antine laws. 

1018.  Charges   against  vessels   in 

quarantine. 
1010.  A  limitation  upon  quarantine 
regulations. 


§  983.  Municipal  regulations  for  the  promotion  of  public 
health. —  One  of  the  most  important  functions  of  those  con- 
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trolling  the  government  of  our  various  municipal  corpora- 
tions is  in  the  matter  of  assuring  good  health  to  the  people 
composing  these  communities.  There  is  a  power  expressly,  or 
by  implication,  conferred  upon  all  municipal  governing  boards, 
as  a  part  of  the  police  power  of  the  States,  delegated  to  them 
by  the  legislature,  to  pass  ordinances  and  to  enforce  them, 
which  Avill  guaranty  to  the  public  healthful  food,  by  regula- 
tions for  inspection  of  food  and  preventing  the  sale  of  articles 
improper  to  be  eaten  to  the  public,  and,  by  the  supervision 
of  the  avocations  of  individuals  and  their  mode  of  conduct- 
ing tlieir  business  within  the  limits  of  the  corporation, 
protect  the  inhabitants  against  all  noxious  odors  which  tend 
to  taint  and  render  impure  the  air  which  they  breathe.  The 
only  restriction  upon  the  boards  controlling  in  such  legisla- 
tion is  that  the  ordinances  and  regulations  must  be  consistent 
with  the  constitution  and  laws  of  the  State,  and  reasonable  in 
so  far  as  they  affect  the  general  public  or  individual  rights.' 

§  984.  Power  of.  the  State  legislature. —  In  affirming  the 
validity  of  a  municipal  ordinance  enacted  under  a  general 
power  in  a  charter  to  make  such  ordinances  as  might  be 
deemed  necessary  and  proper  for  the  protection  of  the  health 
of  the  citizens,  the  Supreme  Court  of  Connecticut  stated  the 
rule  broadly  as  follows :  —  "Of  absolute  necessity  this  power 
inheres  in  every  organized  community ;  otherwise  there  would 
be  only  organized  suicide.  It  takes  unwritten  precedence  of 
all  provisions  for  the  protection  of  rights  of  property,  and  in- 
cludes the  right  to  require  as  much  of  the  services  or  property 
of  each  as  may  be  necessary  to  the  preservation  of  the  lives  of 
all,  without  provision  for  payment  therefor.  The  people  of 
this  State  have  not  by  the  constitution  parted  with  any  por- 
tion of  this  power  which  was  in  them,  nor  have  they  put  any 
limitation  upon  themselves  as  to  the  exercise  of  it.  It  is  now 
as  fully  in  the  legislature  as  at  the  beginning  it  was  in  the 
people." " 

1  See  chapter  on  Nuisances  —  Sup-  316 ;  s.  c,  14  Atl.  Eep.  801.  Applying 
PRESSION  OF,  and  chapter  on  Express  this  doctrine,  the  court  there  held 
POWEES.  that  an  ordinance  is  constitutional 

2  State  V.  Wordin  (1888),  56  Conn,  which  required  a  physician,  upon  hig 
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§  985.  Declaring  nuisances  is  not  an  exercise  of  judicial 
functions.—  It  was  urged  in  a  California  case  that  the  legis- 
lature could  not  pass  nor  authorize  a  municipal  board  to  pass 
an  ordinance,— one  prohibiting  the  establishing  or  maintain- 
ing slaughter-houses,  etc.,  within  the  limits  of  the  corpora- 
tion,—  for  the  reason  that  the  enactment  involved  an  exercise 
of  judicial  power.  The  Supreme  Court  held  that  the  order 
in  question  did  no  more  than  lay  dgwn  a  rule  for  the  fature 
guidance  of  all  men,  irrespective  of  calling,  which  was  within 
the  power  of  the  legislative  department.  It  was  not  an  ex- 
ercise of  judicial  power.  Further,  the  fact  that  the  legislature 
in  the  enabling  statute .  empowered  the  municipal  board  to 
determine  what  should  J»e  necessary  "for  the  preservation  of 
the  public  health  and  the  prevention  of  contagious  diseases," 
etc.,  and  the  fact  that  the  board  acting  within  the  scope  of 
its  authority  determined  the  characteristics  and  injurious 
tendencies  of  the  several  acts  forbidden  in  the  order,  did  not 
stamp  a  judicial  character  upon  either  the  statute  or  order.' 

§  986.  Extent  of  authority  illustrated. — Under  the  ex- 
tensive police  powers  of  the  State  the  legislature  may  limit 
the  area  of  soil  to  be  cultivated,  when  in  its  judgment  the 
public  health  so  demands,  and  may  delegate  this  same  power 
to  a  municipality  to  be  exercised  within  its  corporate  limits.^ 
The  governing  authority  of  a  municipal  corporation  author- 
ized by  statute  "  to  remove  or  confine  persons  having  infec- 
tious or  pestilential  diseases  "  may  rent  buildings  in  which  to 
confine  such  persons.  The  principle  upon  which  this  rule  is 
based  is  that  although  such  a  corporation  can  only  exercise 

discovering  that  a  patient  of  his  is  stitutionality    of    such    ordinances, 

suffering  from  a  contagious  disease,  Ex  parte   Andrews,    18   Cal..  678 ; 

to  report  the  same  forthwith  to  any  Coates  r.  Mayor  &c.,  7  Cowen,  1585 : 

ofHcial  of    the  corporation  named,  Vanderbilt  r.  Adams,  7  Cowen,  349 ; 

with  full  particulars,  under  penalty.  Van  Worraer  v.  Mayor  &c.,  15  Wend. 

See.  also,   Robinson  v.  Hamilton,  60  263 ;  Cooper  v.  Metropolitan  Board  of 

Iowa,  134;  Parker  and  Worthington  Health,  32  How.  Pr.  107;  Ex  parte 

on  Public  Health  and  Safety  (1S92),  Smith,  88  Cal.  703 ;  Johnson  v.  Simon- 

S  43.  ton,  48  Cal.  343. 

I  Ex  parte  Shrader  (1867),  83  Cal.  ^Town  Council  of  Bummerville  v. 

279.     See,  also.  Ex  parte  Heilbron  Pressley  (1889),  33  S.  C.  66 ;  S.  G,  11 

(1884),  65  Cal.  609 ;  and  as  to  the  con-  S.  E.  Eep.  545. 
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such  powers  as  are  conferred  upon  it,  either  expressly  or  by 
necessary  implication,  by  the  law  under  which  it  is  incorpo- 
rated, yet  where  the  power  to  do  an  act  is  conferred  upon 
the  corporation  and  the  law  is  silent  as  to  the  manner  of  doing 
such  act,  the  corporate  authorities  are  necessarily  clothed 
with  a  reasonable  discretion  to  determine  the  manner  in  which 
it  shall  be  done.^ 

§987.  The  same  subject  continued. —  The  extraordinary 
powers  of  a  board  of  health  in  exercising  authority  to  examine 
into  nuisances  and  sources  of  filth  and  cause  the  same  to  be 
removed  were  vigorously  expounded  by  the  Supreme  Court 
of  Connecticut.  It  was  held  that  the  hiembers  of  a  board  of 
health  were  not  liable  for  an  error  of  judgment  in  causing  the 
removal  as  a  nuisance  of  property  which  they  believed  to  be 
the  cause  of  the  prevalence  of  a  malignant  disease;  that  there 
was  no  redress  in  such  a  case  for  a  mere  error  of  judgment. 
In  answer  to  the  contention  that  the  statute  was  unconstitu- 
tional the  court  said : — "  The  property  was  not  taken  for  pub- 
lic use  within  the  meaning  of  the  constitution.  It  was  de- 
stroyed for  the  protectiiDu  of  the  public  health."  Again : — 
"  If  life  may  be  protected  by  destroying  life  when  apparent!}' 
necessary,  but  not  so  in  fact,  may  not  life  be  protected  by  de- 
stroying property  when  apparently  necessary,  though  after- 
wards discovered  not  so  in  fact  ?  .  .  .  The  justification  of 
the  board  of  health  in  the  destruction  of  the  property  must 
come  in  seemingly  extreme  cases  where  there  is  a  reasonable 
ground  to  believe  that  immediate  action  is  necessary  for  the 
preservation  of  the  life  and  'wealth  of  the  inhabitants,  and 
where  there  is  reasonable  ground  to  believe  the  supposed 
nuisance  to  be  one  in  fact."* 

•  City    of  Anderson    v.  O'Conner  up  and  he  had  failed  to  do  so.    The 

(1884),- 98  Ind.  168.    See,  also,  Intend-  ground    upon    which    the    decision 

ant  of  Livingston  v.  Pippin,  31  Ala.  rested  was  that  the  city  liaving  by 

54:;2 ;  Rome  V.  Cabot,  38  Ga.  nO ;  Har-  its  action  created  the  nuisance,   it 

rison  v.  Baltimore,  1  Gill  (Md,),   264.  could  not  compel  the  owner  to  abate 

In   City    of  Hannibal    v.  Richards  it    See,  also.  Weeks  v.  City  of  Mil- 

(1884),  83  Mo.  330,  it  was  held  that  waukee,  10  Wis.  269. 
thecity  could  not  recover  the  cost  of       2  Raymond  v.  Fish,  51  Conn.  80. 

filling  up  the  lots  of  defendant,  vthich  But  the   court,  approving    City  of 

the  council  ba,d  ordered  him  to  fill  Salem  v.  Eastern  R.  Co.,  98  Mass. 
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§  988.  Kegulation  of  ocsupatiaas. —  There  is  in  the  vari- 
ous State  constitutions  or  statutes  authority  for  the  govern- 
ing bodies  of  municipal  corporations  to  regulate  avocations 
of  their  citizens  in  the  interest  of  good  morals,  good  health 
and  public  safety.  And  the  courts  have  usually  upheld  ordi- 
nances, orders  or  resolutions  of  such  bodies,  treating  them  in 
such  instances  as  prohibiting  the  conduct  of  the  business  iri  a 
manner  beyond  the  limitations  impeiged  in  the  municipal  leg- 
islative acts.' 

§  989.  Powers  conferred  on  boards  of  health  not  ex- 
clusive.—  The  establishment  of  general  and  local  boards  of 


431,  expressly  refrained  from  decid- 
ing hovr  far  the  board  might  go  in 
this  direction,  wliere  the  destruction 
of  property  may  not  seem  to  require 
such  summary  action.  See  tlie  com- 
ments in  this  case  in  Parker  and 
Worthington  on  Public  Health  and 
Safety,  §  173,  note  1,  and  the  criti- 
cism of  Salem  v.  Eastern  E.  Co.,  in 
Miller  v.  Horton,  153  Mass.  545. 

I  la  III  re  Linehan  (1887),  73  Cal. 
114;  S.  G,  13  Pac.  Rep.  170,  an  ordi- 
nance of  a  city  prohibiting  the  keep- 
ing of  more  than  two  cows  within 
certain  portions  of  the  city  limits  was 
treated  by  the  court  as  one  prohibit- 
ing the  herding  of  cattle,  and  was 
held  to  be  valid  and  within  the  power 
of  the  council,  under  the  State  con- 
stitutional provision  that  "any 
county,  city,  town  or  township  may 
make  and  enforce,  within  its  limits, 
all  such  local,  police,  sanitary  and 
other  regulations  as  are  not  in  con- 
flict with  general  laws,"  and  a  statute 
authorizing  the  board  of  supervisors 
of  the  city  to  regulate  or  exclude  oc- 
cuviations  detrimental  to  good  morals 
or  contrary  to  order  or  dangerous  to 
the  public  safety.  In  Ex  parte 
Shrader  (1867),  83  Cal.  379,  an  order 
of  the  board  of  supervisors  of  the 
same  city  prohibiting  the  establish- 
ing or  maintaining  slaughter-houses, 
herding  swine,  keeping   or   curing 


hides,  slaughtering  cattle,  purauing, 
maintaining  or  carrying  on  any  other 
business  or  occupation  offensive  to 
the  senses  or  prejudicial  to  the  pub- 
lic health  and  comfort,  in  any  part 
of  the  corporation,  was  held  to  be 
within  their  power  and  a  proper  ex- 
ercise of  it  In  Ex  parte  Cassinello 
(1881),  03  Cal.  538,  an  ordinance  of 
the  same  board  prohibiting  the 
throwing  into  or  depositing  upon  the 
public  streets,  etc.,  excejjt  in  such 
places  as  might  be  designated,  any 
glass,  broken  ware,  dirt,  rubbish, 
garbage  or  filth,  was  held  to  be  valid. 
Morrison,  C.  J.,  said:— "The  objec- 
tions that  the  order  is  oppressive,  un- 
just and  unreasonable  are,  in  my 
opinion,  not  well  taken.  That  dirt, 
rubbish,  garbage  and  filth  are  in' 
their  nature  nuisances  is  too  plain  to 
admit  of  controversy ;  and  that  glass 
and  broken  ware  can  be  very  easily 
converted  into  nuisances  if  thrown 
about  promiscuously  is  equally  plain." 
Again: — "The  regulation  in  this  case, 
instead  of  being  arbitrary,  unreason- 
able or  unjust,  was  a  wise  and  salu- 
tary one,  calculated  to  promote  the 
welfare  and  best  interests  of  the  city, 
and  was  in  its  nature  and  purpose  a 
salutaiy  police  regulation,  designed 
to  protect  the  safety  and  health  of 
the  inhabitants  of  the  city." 
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health  by  the  legislature  is  not  to  be  regarded  as  detracting 
from  the  general  powers  of  municipal  governments,  unless 
the  legislative  intent  clearly  appears.  Though  the  health  laws 
may  bring  within  the  cognizance  of  their  constituted  boards 
offenses  prohibited  by  town  ordinances  because  they  injure 
the  public  health,  yet  they  are  not  necessarily  antagonistic  to 
the  exercise  by  the  municipality  of  power  to  regulate  and 
repress  noxious  and  offensive  creations,  within  the  statute.' 
A  municipal  corporation  may  determine  what,  in  its  nature 
and  use,  it  deems  a  nuisance,  and  may  direct  its  removal  or 
discontinuance  under  the  penalties  which  it  is,  by  legislative 
authority,  authorized  to  impose  or  inflict.^ 

§  990.  Power  to  control  mannfactares. —  The  preserva- 
tion of  health  is  one  of  the  paramount  objects  of  government 
which  belongs  to  the  police  power,  subject  to  the  proper  ex- 
ercise of  which  either  by  the  State  legislature,  or  by  public 
corporations  to  which  the  legislature  may  delegate  it,  every 
citizen  holds  his  property.'  All  rights  are  held  subject  to  the 
police  power  of  the  State ;  and  if  the  public  safety  or  the 
public  riiorals  require  the  discontinuance  of  any  manufacture 
or  traffic,  the  legislature  may  provide  for  its  discontinuance, 
notwithstanding  individuals  or  corporations  may  thereby 
suffer  inconvenience.    And  as  the  police  power  of  a  State  ex- 

» State  V.  liowery  (1887),  49  N.   J.  (1833),  3  Paige,  213,  318,  the  ehanc^l- 

Law,  391,  in  wliicli  the  court  held  lor   said:  — '-The   question  of    nui- 

that  the  proper  conti'ol  of  the  time  sance  or  no   nuisance,  however,  is 

and  mode  of  cleaning   sinks,  cess-  always  a  question  of  fact,  in  relation 

pools,  etc.,  was  not  only  a  Ipgitimate  to  which  the  opinions  of  individuals 

subject  of  municipal    concern,   but  will  necessarily  differ.    It  therefore- 

was    Imperatively    demanded   by  a  becomes  necessary,  in  all  populous 

just   regard    for    the   comfort   and  .towns,  to  regulate  such  matters  by 

health  of  the  citizens.  police  ordinances;  and  public  policy 

2  Mayor  &c.  of  Monroe  v.  Gerspach  requires  tha,t  the  corporations  of  the 

(1881),  33  La.  Ann.  1011,  sustaining  an  place  should  not  be  disturbed  in  the 

ordinance  requiring  the  filling  up  of  exercise  of  their  powers,  unless  they 

certain  vaults,  sinks  or  privies.    See,  have  clearly  transcended  their  au- 

also,  Kennedy  v.  Phelps,  10  La.  Ann.  thority." 

337,   where  tlie  court  said: —"The  s  Wilson  u.  Board  of  Trustees  (1890), 

power  to  abate  nuisances  is  a  portion  133  111.  443 ;  S.  C,  27  N.  B.  Rep.'  203 ; 

of  polise  authority,  necessarily  vested  Dillon  on  Munio.  Corp.,  g§  93,  96; 

in  the  corporations  of  all  populous  Cooley  on  Taxation  (1st  ed.),  101. 
towns."    In  Hart  v.  Mayor  of  Albany 
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■tencl.s  to  the  protection  of  the  lives,  health  and  property  of 
her  citizens,  the  maintenance  of  good  order,  and  the  preserva- 
tion of  ithe  public  morals,  the  legislature  cannot  by  any  con- 
tract divest  itself  of  the  power  to  provide  for  these  objects;' 

§  991.  Limitation  of  police  power  over  occupations.— It 

was  said  by  Judge  Sawyer,  in  a  case  in  the  United  States 
circuit  court:  —  "To  make  an  occupation  indispensable  to 
the  health  and  comfort  of  civilized  man,  and  the  use  of.  the 
property  necessary  to  carry  it  on,  a  nuisance,  by  a  mere  arbi- 
trary declaration  in  a  city  ordinance,  and  suppress  it  as  such, 
is  simply  to  confiscate  the  property  and  deprive  its  owner  of 
it  without  due  process  of  law.  It  also  abridges  the  liberty  of 
the  owner  to  select  his  own  occupation  and  his  own  methods 
in  the  .pursuit  of  happiness,  and  thereby  prevents  him  from 
enjoying  his  rights,  privileges  and  inm unities,  and  deprives 
him  of  equal  protection  of  the  laws  secured  to  every  person 
by  the  constitution  of  the  United  States."  ^  In  another  case 
the  same  judge  said:  —  "The  police  power  only  extends  to 
the  regulation  of  the  necessary  pursuits  of:  man,  so  that  they 
shall  not  become,  in  their  mode  of  exercise,  unhealthy,  noi- 
some, dangerous,  or  otherwise  destructive  or  injurious  to  the 
common  interests  of  the  community.  It  does  not  extend  to 
the  destruction  or  driving  to  inconvenient  and  unprofitable 
localities  of  necessary  or  useful  occupations  carried  on  in 
such  manner  as  to  be  harmless." ' 

§  993.  Establishment  of  sanitary  districts.—  In  some  in- 
stances it  has  been  the  policy  of  the  legislature  to  organize 

•  Beer  Co.  v.  Massachusetts  (1877),  Eep.  680.  An  ordinance  of  a  city  dfe- 

97  TJ.  S.  25.  The  court  said :—  "  They  daring  it  a  nuisance.and  making  it  an 

[these  objects]  belong  emphatically  offense  to  keep  a  laundry,  wherein 

to  that  class  of  objects  which  de-  clothes  are  cleaned  for  hire,  Within 

mand  the'  application  of  the  maxim,  the  limits  of  the  larger  part  of  a  city, 

salus  populi  sicprema  lex;  and  they  without  regard   to  the  character  of 

are  to  be  attained  and  provided  for  the  structure  or  the  appUances  used 

by  such  appropriate  means  as  the  for  the  purpose,  or  the  manner  in 

legislative    discretion    may    devise,  wliich  the  occupation  is  carried  on, 

That  discretion  can  no  more  be  bar-  was  held  to  be  unconstitutional  and 

gained  away  than  the  power  itself."  void.    Following  Ee  Tie  Loy,  26  Fed. 

See,  also,  Boyd  v.  Alabama,  94  U.  S.  Rep.  611 ;  Yick  Wo  v.  Hopkins,  118 


645. 


U.  S.  856 ;  s.  C  6  8.  Ct  Eep,  1064. 


^In  re  Sam    Kee  (1887),  81  Fed.       "Be  Tie  Loy  (1886),  20  Fed.  Eep,  611. 
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different  political  divisions  into  a  sanitary  district,-^  as,  for 
instance,  in  New  Yorli,  the  Metropolitan  District  was  organ- 
ized by  legislation  from  the  counties  of  New  York,  Kings, 
"Westchester  and  Richmond,  with  jurisdiction  over  the  four 
counties.  It  was  urged  that  this  statute  was  in  violation  of 
the  provision  of  the  State  constitution  that  the  election  of 
county,  city,  town  and  village  officers  should  be  by  the 
electors  therein  instead  of  being  appointed.  The  court  dis- 
posed of  this  objection  by  holding  that  the  legislature  had 
authority  to  create  new  civil  divisions  of  the  States,  embracing 
more  than  one  county,  for  purposes  of  temporary  or  perma- 
nent civil  government,  not  impairing,  however,  the  county 
organization,  and  that  officers  over  such  newly  created  dis- 
tricts, could  legally  be  appointed  by  the  governor  and  senate.' 
To  the  objection  that  it  violated  the  constitutional  provision 
that  "  the  trial  by  jury  in  all  cases  in  which  it  has  heretofore 
been  used  shall  remain  inviolate,"  the  court  said  that  in  mat- 
ters relating  to  public  health,  where  the  public  interests 
require  action  to  be  taken,  juries  had  not  been  called  in.^ 
Nor  do  proceedings  by  removal  of  matter  "  dangerous  to  the 
public  health,"  and  regulations  "  for  the  preservation  of  pub- 
lic health,"  take  away  any  man's  property.  The  power  of 
boards  of  health  to  be  exercised  upon  these  subjects  is  admin- 
istrative rather  than  judicial  in  its  character;' 

§  993.  The  same  subject  continued. —  The  legislature  may 
create  a  corporation  including  both  city  and  county,  and  in- 
vest it  with  power  to  secure  the  public  health  by  means  of 
sewers  and  channels  or  drains.  It  was  held  in  Illinois  that 
there  are  no  constitutional  restrictions  as  to  the  boundary 
lines  of  public  or  municipal  corporations  within  which  new 
corporations  may  be  formed,  except  as  to  counties.  And  it  is 
unnecessary  that  the  corporate  authorities  of  a  new  corpora- 

1  Metropolitan  Board  of  Health  v.  2  Metropolitan  Board  of  Health  v. 

Heister  (1868),  37  N.  Y.  661.     See,  Helster^  37  N.  Y.  661. 

also,  People  v.  Draper,  15  N.  Y.  533 ;  3  Metropolitan  Board  of  Health  v. 

People  V.  Raymond,   37  N.  Y.   428 ;  Heister,  37  N.  Y.  661.    See,  also,  Van 

People  t>.  Metropolitan  Police,  19  N.  Wormer  v.  Albany,   15  Wend.   262; 

Y.  188 ;  s.  C,  20  N.  Y.  316 ;  People  V.  Darlington  v.  The  Mayor.  31   N.  Y. 

PiDckney,  33  N.  Y.  377 ;  Metropolitan  164  j  People  v.  Kerr,  37  N.  Y.  ISa 
Board  v.  Barrie,34  N.  Y.  657. 
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tion  should  be  also  the  corporate  authorities  of  some  specific 
pre-existing  corporation.' 

§  994.  Reasonableness  of  ordinances. —  The  question  of  the 
reasonableness  of  an  ordinance  is  a  question  of  law  for  the 
court,  and  in  determining  it  the  court  should  not  substitute 
its  discretion  for  that  of  the  municipal  legislature.  And  the 
power  of  the  court  should  not  be  ^hastily  or  incautiously  ex- 
ercised.' 


1  Wilson  V.  Board  of  Trustees  &c. 
(1890),  133  111.  448;  s.  0.,  37  N.  E.  Rep. 
303,  in  which  the  creation  of  such  a, 
district  and  vesting  it  with  powers  of 
taxation  for  sanitary  purposes,  co-ex- 
tensive with  the  territory  to  be  con- 
trolled, was  sustained,  the  court  hold- 
ing that  the  propriety  of  its  Lieation 
belonged  alone  to  the  General  Assem- 
bly and  not  to  the  courts.  See,  also, 
Shaw  V.  Dennis,  5  Gilm.  405 ;  Dennis 
V.  Maynard,  15  111.  477 ;  People  v.  Sal- 
omon, 51  111.  87 ;  Dunham  v.  People 
96  111.  331 ;  Greeley  v.  People,  60  111. 
191;  People  v.  Harper,  91  111.  357; 
Butz  V.  Kerr,  123  111.  659 ;  Owners  of 
Lands  v.  People,  113  111.  304.  As  to 
shifting  the  burdens  of  government, 
Springfield  v.  Power,  25  111.  187; 
Board  of  Supervisors  v.  Springfield, 
63  HI.  66 ;  Logan  County  v.  Lincoln, 
81  111.  156 ;  Seagraves  v.  City  of  Alton, 
13  111.  366 ;  Town  of  Fox  v.  Town  of 
Kendall,  97  III.  73;  People  v.  Super- 
visors of  Will  County,  110  III.  511. 
As  to  the  power  of  the  legislature  to 
create,  annul  and  change  municipal 
corporations.  People  v.  Wren,  4  Scam. 
369 ;  Rock  Island  County  v.  Sage,  88 
111.  583 ;  County  of  Richland  v.  County 
of  Lawrence,  13  111.  1 ;  Trustees  &c. 
V.  Tatman,  13  111.  37 ;  Harris  v.  Board 
of  Supervisors,  105  111.  145 ;  Wether- 
ell  V.  Devine,  116  111.  631.  As  to  the 
propriety  of  such  organization  of 
corporations  being  in  the  sole  discre- 
tion and  judgment"  of  the  legislature, 
Beeves  v.  Treasurer  of  Wood  County, 


8  Ohio  St.  333 ;  Thompson  v.  Treas- 
urer of  Wood  County,  11  Ohio  St 
338;  Anderson  v.  Kern's  Drain  Co., 
14  Ind.  199;  O'Reilly  v.  Kankakee 
Drain  Co.,  33  Ind.  169;  Sessions  v. 
Crunkilton.  20  Ohio  St  849 ;  Wood- 
ruff V.  Fisher,  17  Barb.  234 ;  Hartwell 
V.  Armstrong,  19  Barb,  166 ;  Dramage 
Co.  Cases,  11  La.  Ann.  .S3S;  Dean 
V.  Davis,  51  Cal.  403;  Dounelly  v. 
Decker,  58  Wis.  461 ;  State  v.  Stew- 
art, 74  Wis.  C20. 

1  Fisher  v.  Harrisburg,  3  Grant  fPa.), 
391 ;  Commonwealth  v.  Robertson.  5 
Cush.  438 ;  City  of  St  Louis  v.  Weber, 
44  Mo.  547.  In  People  v.  Detroit 
White  Lead  Works  (1890),  83  Mich. 
471 ;  s.  c,  46  N.  W.  Rep.  735,  the  Su- 
preme Court  of  Michigan  sustained 
the  conviction  of  a  corporation  and 
its  officers  under  an  ordinance  of  a 
city  prohibiting  owners  or  occupants 
of  any  grocery,  etc.,  from  allowing 
any  nuisance  to  exist  or  remain  on 
his  or  her  premises,  and  any  person 
or  corporations  operating,  owning, 
etc.,  any  premises  whatever  creating 
or  maintaining  ary  nuisance  thereon, 
the  proof  being  that  the  operation  of 
their  business  pi'oduced  odors,  smoke 
and  soot  of  such  a  noxious  cliaracter 
and  to  such  an  extent  as  to  produce 
headache,  nausea,  vomiting  and  other 
pains  and  aches  injurious  to  health, 
and  to  taint  the  food  of  the  inhabit- 
ants. The  court  held  that  such  ordi- 
nance was  not  invalid  or  unconstitu- 
tional because  the  general  statutes  of 
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§  995.  Regulating  removal  of  garbage  elsewhere.— A  by- 
law of  a  city  prohibiting  any  person  not  duly  licensed  by  its 
authorities  from  removing  the  house  dirt  and  offal  from  the 
city  is  not  in  restraint  of  trade,  but  reasonable  and  valid,  on 
the  ground  that  in  the  interest  of  the  public  health  a  city  is 
justified  in  providing  for  some  general  system  for  removing 
offensive  substances  from  its  streets  by  persons  engaged  by 
the  city  and  responsible  for  the  work  at  such  times  as  they 
are  directed  to  attend  to  it.^ 


the  State  provided  for  the  conviction 
and  punishment  of  those  guilty  of 
the  like  oflEense.  See,  also,  People  v. 
Hanrahan,  75  Mich.  611;  Cooley, 
Const  Lim.  199 ;  State  v.  Ludwig,  21 
Minn.  202 ;  Shafer  v.  Murama,  17  Md. 
331 ;  St  Louis  v.  Bentz,  11  Mo.  61 ; 
St  Louis  V.  Caflferata,  24  Mo.  94; 
Blatchley  v.  Moser,  15  Wend.  215 ; 
Levy  V.  State,  6  Ind.  281.  In  Brophy 
V.  Hyatt  (1887),  10  Colo.  323;  S.  a,  15 
Pac.  Rep.  399,  the  Supreme  Court  of 
Colorado  sustained  the  validity  of  an 
ordinance  requiring  the  village  mar- 
shal to  take  up,  impound  and  sell 
stock  found  running  at  large  within 
the  corporate  limits  of  a  town  as 
within  the  power  to  enact  given  to 
the  town  authorities  by  the  statute 
"  to  declare  what  shall  be  a  nuisance 
and  to  abate  the  same,  and  to  impose 
fines  upon  parties  who  may  create, 
continue  or  suffer  a  nuisanco  to 
exist,"  and  another  giving  them  power 
to  "authorize  the  impounding  and 
summary  sale  of  horses,  cattle,  sheep, 
goats,  swine  and  geese  running  at 
large  within  such  city  or  town  con- 
trary to  any  ordinance  thereof."  The 
court  further  held  that  the  ordinance 
did  not  work  a  forfeiture  of  the  im- 
pounded animals,  and  was  not  in 
conflict  with  the  provision  of  the 
constitution  that  "  no  person  shall  be 
deprived  of  life,  liberty  or  property 
without  due  process  of  law."  See, 
also,  1  Dillon  on  Munic.  Corp.,  §§  150, 
65 


348 ;  Gooselink  v.  Campbell,  4  Iowa, 
296;  Roberts  v.  Ogle,  30  111.  460; 
Hart  V.  Mayor,  9  Wend.  589 ;  Grover 
V.  Huckins,  26  Mich.  476 ;  Mayor  v. 
Lanham,  67  Ga.  753 ;  Mayor  v.  King. 
7  Lea,  443;  Campau  v.  Langley.  39 
Mich.  451 ;  Campbell  v.  Evans,  45 
N.  Y.  356. 

IVandrioe,  Pet  (18?8),  6  Pick.  187. 
In  Commonwealth  v.  Patch  (1867), 
97  Mass.  231,  an  ordinance  of  the  city 
prohibiting  the  keeping  of  swine 
within  particular  districts  of  the 
city  was  held  to  be  valid  and  its 
enactment  within  the  power  of  the 
city  authorities,  who  by  default  in 
the  appointment  of  a  board  of  health 
was  endowed  with  the  power  to 
make  such  regulations  as  they 
judged  necessary  for  the  public  health 
and  safety  respecting  public  nui- 
sances, sources  of  filth  and  causes  of 
sickness.  It  was  urged  also  that  it 
was  an  unauthorized  ordinance  in 
that  it  applied  only  to  a  part  of  the 
city.  The  court  held  that  that  fact 
was  not  material  if  that  part  of  the 
city  was  so  situated  as  to  i-equire  pe- 
culiar and  exceptional  provisions  in 
the  way  of  sanitary  regulations  to 
promote  the  comfort  and  health  of 
the  inhabitants.  Upon  the  same 
principles  as  in  ttie  foregoing  case,  the 
Supreme  Court  of  Iowa,  in  State  v. 
Holcomb  (1885),  68  Iowa,  107,  held  a 
regulation  adopted  by  the  board  of 
health  of  a  city  and  enforced  by  an 


1026  PUBLIC   HEALTH.  [§  99C. 

§  996.  Regulating  Ijurials  and  fcurial  permits.— Power 

to  regulate  burial  permits  may  properly  be  conferred  on  mu- 
nicipal corporations.  Such  a  corporation  authorized  to  make 
police  regulations  or  to  pass  by-laws  respecting  the  .health, 
good  government  and  welfare  of  the  place  is  thereby  author- 
ized to  regulate  burials.'  And  in  exercising  its  power  to  pre- 
serve the  health  of  the  conunuriity,  the  municipal  authorities 
may  make  reasonable  rules  as  to  thte  places  and  mode  in  which 
interments  may  be  made  in  the  cemeteries  provided  for  the 
burial  of  the  dead.^  The  Supreme  Court  of  Massachusetts  has 
held  as  to  a  provision  in  an  ordinance  of  a  town  "that  no 
person  should,  without  leave  in  writing  signed  by  a  majority 
of  the  selectmen,  bring  into  the  town  any  dead  body  or  con- 
vey through  the  streets  any  dead  body  so  brought  into  the 
town ;  or  bury  any  dead  body  so  brought  into  the  town  on 
any  part  of  his  own  premises  or  elsewhere  within  the  town," 
that  the  first  clause  was  not  authorized  by  the  statute  author- 
izing the  establishment  of  a  board  of  health,  and  authorizing 
the  selectmen  of  the  town  to  appoint  and  locate  places  for  the 
burial  of  the  dead,  make  police  regulations  for  the  same,  and 
regulations  for  funerals  and  the  interment  of  the  dead,  and 
was  therefore  void ;  and  that  the  latter  clause  was  not  a  reg- 
ulation but  a  prohibition,  and,  if  it  were  not  a  prohibition, 

ordinance  providing  a  penalty  for  its  control  of  the  board  of  health  with 
violation,  prohibiting  hog  pens,  not  certain  regulations  were  a  lawful  and 
void  for  unreasonableness.  In  Boehm  proper  exercise  of  the  power  "  to 
V.  Mayor  &c.  of  Baltimore  (1883),  61  preserve' the  health  of  the  city,  and 
Md.  359,  it  was  held  that  the  city,  to  prevent  and  remove  nuisances." 
under,  the  power  to  preserve  the  i  Graves  v.  City  of  Bloomington 
health  and  safety  of  its  inhabitants,  (1885),  17  111.  App.  476. 
had  the  undoubted  right  to  pass  ordi-  2  New  Orleans  v.  St  Louis  Church, 
nances  creating  boards  of  health,  ap-  11  La.  Ann.  244;  Musgrave  v.  St. 
pointing  health  commissioners  with  Louis  Church,  10  La.  Ann.  431 ;  Kin- 
other  subordinate  officers,  regulating  caid's  Appeal,  66  Pa.  St.  411 ;  &  c,  5 
the  removal  of  house  dirt,  night  soil,  Am.  Rep.  377 ;  Bogert  v.  Indianapolis, 
refuse,  offal  and  filth  by  persons  13  Ind.  134;  City  Council  u  Baptist 
licensed  to  perform  such  work,  and  Church,  4  Strobh.  306 ;  Coates  v. 
providing  for  the  prohibition,  abate-  Mayor  &c.,  5  Cowen,  585 ;  Brick  Pres- 
ment  and  suppression  of  whatever  byterian  Church  v.  New  York,  5 
was  intrinsically  and  inevitably  a  nui-  Cowen,  538;  Commonwealth  i). 
sance.  And  the  Supreme  Court  held  Fahey,  5  Cush.  408 ;  Commonwealth 
that  ordinances  as  to"  privies  "plae-  v.  Goodrich,  13  Allen,  546;  In  re 
ing  them  under  the  supervision  and  Keeney  (CaL,  1890),  24  Pac.  Rep.  34. 
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yet,  when  not  applied  to  a  very  populous  part  of  the  town,  an 
unreasonable  regulation,  and  therefore  void.' 

§  997.  Boards  of  health  generally. — For  the  protection  of 
the  health  of  the  public,  we  have  now,  in  the  most  of  our 
States,  State  boards  of  health,  in  addition  to  a  national  board 
of  health ;  but  we  will  treat  simply  of  local  boards  of  health 
and  their  powers.  Boards  of  health  in  municipalities  of  all 
classes  are  provided  for  by  statutes  in  our  different  States 
very  generally.  "Where  there  may  not  be  regular  so-styled 
boards  of  health,  the  powers  usually  conferred  upon  such 
boards  are  by  statute  reposed  in  the  governing  authorities 
of  such  communities.  The  powers  given  to  such  boards  are 
in  their  nature  almost  absolute,  and  in  a  sense  arbitrary, 
because  of  necessity.  They  are  intrusted  wi  th  the  care  of 
the  health  of  the  communitj'^,  and  in  guarding  it  must  act 
with  great  promptitude  in  emergencies  when  delay  is  dan- 
gerous. These  powers,  in  the  matter  of  quarantine  and 
regulations  as  to  persons  or  places  afflicted  with  contagious 
or  infectious  diseases,  have  so  often  been  exercised,  and  the 
right  to  exercise  the  same  questioned  in  courts  of  law,  and 
adjudicated  universally  to  be  properly  and  constitutionally 
conferred  upon  the  boards  by  the  legislature,  that  they  are 
now  universally  conceded. 

§  998.  Power  of  town  trustees  in  Iowa  as  boards  ot 
health. —  Township  trustees  are  by  the  code  of  Iowa  consti- 
tuted a  board  of  health,  and  have  charge  of  all  cemeteries 
within  the  limits  of  their  township  dedicated  to  public  use, 
and  not  controlled  by  trustees   or  other  corporate  bodies. 

1  Austin  V.  Murray  (1834),  16  Pick,  made  in  good  faith  for  the  preserva- 
121.  It  seems  further  that  this  reg-  tion  of  health.  It  interdicts  or  in  its 
ulation  was  intended  to  interfere  operation  necessarily  intercepts  the 
with  the  right  of  the  Catholic  bishop  sacred  jise  to  which  the  Catholic 
of  a  near-by  city  to  have  the  dead  burying  ground  was  appropriated 
of  his  church  in  the  city  interred  in  and  consecrated  according  to  the 
a  cemetery  provided  for  the  purpose  form  of  the  Catholic  religion,  and 
located  in  the  town.  The  court  said  such  an  interference,  we  are  con- 
as  to  this : — "  It  is  a  clear  and  direct  strained  to  say,  is  wholly  unauthor- 
inf  ringement  of  the  right  of  property  ized  and  most  unreasonable."  Austin 
without  any  compensating  advan-  v.  Murray,  16  Pick.  131. 
tages,  and  not  a  police  regulation 
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Under  the  prpvision  which  empowers  them  to  make  regula- 
tions for  the  protection  of  the  public  health,  and  respecting 
nuisances,  sources  of  filth  and  causes  of  sickness  in  their  re- 
spective townships,  they  can  lawfully  sell  lands  purchased  for 
cemetery  purposes,  but  deemed  by  them  unsuitable  for  the 
purpose,  subject  to  a  condition  that  they  shall  not  be  used  for 

cemetery  purposes,  private  or  public* 

«> 

§  999.  Power  of  boards  of  health  as  to  employment  ol 
physicians. —  A  township  board  of  health  cannot  delegate  its 
statutory  power  to  employ  a  physician  to  a  committee,  none 
of  whom  are  members  of  the  board ;  nor  can  the  members  of 
a  board,  by  their  separate  acts  and  declarations,  ratify  the 
employment  of  a  physician  by  such  a  committee.* 


iBushnel  v.  Whitlock  (1889),  77 
Iowa,  285 ;  S.  C,  42  N.  W.  Eep.  186, 
in  which  an  injunction  to  restrain 
such  a  sale  was  refused.  In  Christy 
V.  Whitmore  (1885),  07  Iowa,  60,  in- 
volving the  power  of  the  same  board 
of  trustees  as  health  boards,  it  was 
held  that  although  they  had  pur- 
chased this  land  for  a  cemetery,  they 
had  discretion  as  to  its  use,  and  that 
they  could  not  be  compelled  by  man- 
damus to  devote  it  to  that  purpose, 
if  for  any  reason  they  deemed  it 
unsuitable.  In  Bushnel  v.  Whitlock, 
supra,  the  court  said : — "  The  law  in- 
vests them  [the  trustees]  with  a  dis- 
cretion as  to  what  is  deleterious  to 
public  health  and  the  powei;  to  cause 
its  abatement.  ...  A  reason  for 
not  using  it  [this  land]'as  a  cemetery 
in  the  minds  of  the  trustees  may  be 
that  as  such  it  would  impair  the 
health  of  a  community,  and  the  pur- 
pose of  the  sale  would  be  to  effect  a 
change  in  location ;  and  if  sold  with- 
out the  restriction  the  entire  purpose 
of  the  sale  would  be  defeated." 

2  Young  V.  County  of  Blackhawk 
(1885),  66  Iowa,  460,  where  the  court 
held  that  a  physician's  charges  for 
attention  to  patients  quarantined  in 
a  village  suffering  from  small-pox. 


could  not    be  recovered   from   the 
township,  although  a  committee  un- 
der orders  of  the  trustees  of  the  town- 
ship,   who    constituted  the    board 
of  health,  had  engaged  him  to  do  so, 
and  notwithstanding  the  trustees  had 
individually  approved  his  doing  so. 
See,  also,  Herrington  v.  District  Tp. 
of  Listen,  47    Iowa,   11.      A   board 
must  act  as  a  unit  and  in  the  manner 
prescribed    by   statute    establishing 
such  board.    The  determination  of 
members  individually  is  not  the  de- 
termination of   the  board.    McGul- 
lough  V.  Moss,  5  Denio,  577 ;  Living- 
ston u  Lynch,  4  Johns.  Ch.  596 ;  Rice 
V.  Plymouth  County,  43  Iowa,  136 ; 
Taylor  v.  Dist.  Tp.  of  Wayne,  25  Iowa, 
447.    In  Wilkinson  v.  Township  of 
Long  Rapids  (1889),  74  Mich.  63;  &  c, 
41  N.  W.  Rep.  861,  howevpr,  it  was 
held  that  a  physician  employed  by 
the  agent  of  a  township   board  of 
health  to  treat  scarlet  fever  patients 
under  a  resolution  of  the  board  au- 
thorizing such  agent  to  quarantine 
the  patients  until  the  danger  of  com- 
municating the  disease  had  passed, 
and,  during  such  time,  to  provide  for 
their  wants,  was  entitled  to  recover 
from  the  township    the  reasonable 
value  of  his  services  rendered  under 
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§  1000.  Owner  of  property  condemned  as  a  nuisance  en- 
titled to  a  hearing. —  The  police  po  Tfevs  invested  in  munici- 
pal bodies  by  which  the  public  health  is  secured  or  protected 
is  not  only  respected  but  maintained  by  the  courts,  which  as 
a  matter  of  public  policy  will  not  interfere  with  or  disturb 
municipal  bodies  in  the  legitimate  exercise  of  this  power. 
It  is  only  when  those  bodies  transcend  their  limits  in  that 
respect  that  the  aid  of  the  courts  can  be  successfully  invoked 
to  restrain  them  or  to  visit  upon  them  the  injurious  conse- 
quences of  their  acts.'  A  person  cannot  be  deprived  of  the 
use  of  his  property  for  the  purpose  of  his  lawful  business  by 
force  of  an  adjudication  of  a  board  of  health  under  its  powers 
over  the  matter  of  nuisances,  made  without  notice  to  him, 
and  without  giving  him  an  opportunity  to  be  heard  in  his  de- 
fense.^ 

§  1001.  The  same  subject  continued. — A  law  authorizing 
boards  of  health  to  receive  complaints  concerning  nuisances, 
to  enter  and  examine  premises  on  which  nuisances  are  be- 
lieved to  exist,  requiring  them  to  furnish  the  owners  or  occu- 

suoh  employment   The  court  said : —  ruptions  as  might  be  reasonably  nec- 

"  The  board  of  health  has  power,  and  essary  to  enable  them  to  abate  any 

it  is  its  duty,  in  such  cases,  if  neces-  nuisance  the  individual  might  create 

sary,  to  employ  a  physician,  and  the  in  conducting  it 

township  is  primarily  liable  in  the  2  Weil  v.  Eicord  (1873),  24  N.  J.  Eq. 

premises;  another  physician  so  em-  169.     See,  also.   City  of    Salem    v. 

ployed  is  not  bound  to  look   any-  Eastern  R  Co.,  98  Mass.  431 ;  Belcher 

where   else    for    payment"    Rae  v.  v.  Farrar,  8  Allen,  325,  in  which  the 

Flint,  51  Mich.   526 ;  s.  C,  16  N.  W.  Supreme    Court    of    Massachusetts 

Eep.   887 ;  Elliott  v.  Supervisors,  58  said :— "  It  would  violate  one  of  the 

Mich.  452;  s.  C,  25  N.  W.  Rep.  461.  fundamental  principles  of  justice  to 

1  Weil  V.  Eicord  (1873),  24  N.  J.  Eq.  deprive  a  party  absolutely  of  the  free 

169,  in  which  it  was  held  that  the  use  and    enjoyment  of    his    estate 

board  of  health  of  a  city  in  the  legiti-  under  an  allegation  that  the  purpose 

mate  exercise  of  its  powers  could  not  to  which  it  was  appropriated,  or  the 

absolutely  prohibit  the  carrying  on  mode  of  its  occupation,  was  injurious 

of  a  lawful  business  not  necessarily  a  to  the  health  and  comfort  of  others 

nuisance,  but  which  might  be  con-  and  created  a  nuisance,  without  giv- 

ducted  without  injury  or  danger  to  ing  the  owner  an  opportunity  to  ap- 

the  public  health  and  without  public  pear  and  disprove  the  allegation  and 

inconvenience;  and  that  the  board  protect  his  property  from  the    re- 

of  health  would  be  confined  in  their  straint  to  which  it  was  proposed  to 

interference  witli  the  lawful  busi-  subject  it" 
ness  of  any  individual  to  such  inter- 
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pants  a  written  statement  of  their  conclusion,  and  empowering 
them  to  suppress  nuisances,  was  held  to  be  constitutional  as 
against  the  contention  that  it  violated  the  provision  that  no 
person  should  be  deprived  of  life,  liberty  or  property  without 
due  process  of  law.^  "  Had  it  declared,"  said  the  court, "  that 
such  a  proceeding  could  be  maintained  without  notice  to  the 
parties  most  interested  therein,  then  the  question  of  its  consti^ 
tutionality  would  have  fairly  arisewand  been  easily  decided." 
The  implication  that  notice  was  intended  was  deduced  from 
the  terms  of  the  act.^ 

§  1003.  Conclusiveness  of  determination  by  board  of 
health. —  As  to  the  powers  of  boards  of  health  in  dealing  with 
nuisances,  the  Supreme  Court  of  Massachusetts  said :  — "  The 
authority  of  the  board  of  health  in  respect  to  particular  nui- 
sances stands  upon  a  similar  ground  [that  is,  that  of  police 
regulations].  Their  action  is  intended  to  be  prompt  and  sUm- 
mary;  They  are  clothed  with  extraordinary  powers  for  the 
protection  of  the  community  from  noxious  influences  afiFecting 
life  and  health,  and  it  is  important  that  their  proceedings 
should  be  embarrassed  and  delayed  as  little  as  possible  by  the 
necessary  observance  of  formalities.  .  .  .  There  are  many 
cases  in  which  powers  of  determination  and  action  of  a  quasi- 
judicial  character  are  given  to  officers  intrusted  with  duties  of 
local  or  municipal  administration  by  which  not  only  the  prop- 
erty but  the  lives  of  individuals  may  be  affected.  Of  this  class 
are  the  authority  of  fire-wardens  or  other  officers  to  direct 
buildings  to  be  demolished  to  prevent  the  spreading  of  fires, 
of  magistrates  to  require  aid  and  to  use  force,  armed  or  other- 

iPeople  v.  Board  of  Health  (1891),  given.    .    .    .    While  it  is  true  that 

13  N.  Y.  Supl.  561.  the  board  of  health  may,  and  in  cer- 

2  People  V.  Board  of  Health,  13  tain  instances  it  should,  in  the  dis- 
N.  Y.  Supl.  561.  "  No  proper  inquiry  charge  of  its  public  duties,  mate  ex 
leading  to  a  final  order  affecting  parte  examinations,  yet,  before  a 
private  rights  can  be  made  without  final  determination  is  made  which 
hearing  both  sides.  .  .  .  So  firmly  will  put  the  accused  person  to  ex- 
is  this  fundamental  principle  em-  pense,  or  which  will  deprive  him  of 
bedded  in  our  judicature  that  it  is  his  right  to  carry  on  his  business,  he 
not  necessary  even  in  acts  in  deroga-  should  be  apprised  of  the  substance 
tion  of  the  common  law,  to  prescribe  of  the  charge  and  thus  enabled  to  de- 
in  words  that  notice  of  the  hearing  fend  himself  before  final  judgment" 
to  a  party  proceeded  against  shall  be 


§  1003.]  PUBLIC  HEALTH.  1031 

wise,  to  suppress  tumults ;  of  the  mayor  or  other  officers  to 
call  out  the  military  force  for  the  like  purposes.  .  .  .  We 
think  these  principles  apply  to  the  proceedings  of  a  board  of . 
health.  Their  determination  of  questions  of  discretion  and 
judgment  in  the  discharge  of  their  duties  is  undoubtedly  in 
the  nature  of  a  judicial  decision;  and  within  the  scope  of 
po.wers  conferred  and  for  the  purposes  for  which  the  deter- 
mination is  required  to  be  made,  it  is  conclusive.  It  is  not  to 
be  impeached  or  set  aside  for  error  or  mistake  of  judgment, 
nor  to  be  reviewed  in  the  light  of  new  or  additional  facts. 
The  officers  or  board  to  whom  such  determination  is  confided, 
and  all  those  employed  to  carry  it  into  effect  or  who  may 
have  occasion  to  act  upon  it,  are  protected  by  it,  and  may 
safely  rely  upon  its  validity  for  their  defense.  It  is  in  this 
sense  that  such  adjudications  are  often  said  to  be  conclusive 
against  all  the  world ;  and  they  are  so,  so  far  as  the  res  is  con- 
cerned." 1  The  powers  and  duties  of  inspectors,  as,  for  in- 
stance, of  fish  offered  for  sale  in  a  citj'^,  and  to  destroy  all  such 
as  are  unwholesome  and  unsuitable  to  be  eaten,  are  judicial  in 
their  nature;  and  such  an  official  cannot  be  held  liable  for 
the  careless,  improper  or  erroneous  performance  of  such  du- 
ties.^ 

§  1003.  Power  of  board  of  health  as  a  corporation — 
New  Jersey  decisions. —  Boards  of  health  are  guasi-cov^ova.- 
tions,  and  as  to  their  acts  the  same  principles  ordinarily  ap- 
plicable to  municipal  bodies  apply.  They  must  follow  the  mode 
prescribed  by  the  legislature  for  doing  any  act.  Where  an 
ordinance  of  the  board  is  required  by  statute  they  must  .pass 
sin  ordinance  for  it  to  be  effective;  but  where  the  statute 
which  confers  upon  it  its  powers  does  not  expressly  prescribe 
that  there  shall  be  an  ordinance,  these  boards  may  act  by  a 

'City  of  Salem  v.  Eastern  Railway  in  the  interest  of  the  public  health. 

Co.,  98  Mass.  431.  See,  also,  Baymond  v.  Fish,  51  Conn. 

2  Fath  V.  Koeppel  (1888),  73  Wis.  80,  applying  it  to  a  board  of  health ; 

389 ;  s.  a,  39  N.  W.  Rep.  539.    The  Seaman  v.  Patten,  3  Caines,  813,  ap- 

Supreme  Court  of  Wisconsin  thought  plying  it  to  an  inspector  of  provis- 

the   principle  of    non-responsibility  ions ;  Downer  v.  Lent,  6  Cal.  94,  ap- 

of  judicial   officers  in   actions  for  plying  it  to  a  board  of  pilot  comrais- 

damages  should  especially  protect  an  sioners. 
inspector  of  meats  and  fi-uits  acting 
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simple  resolution.'  It  was  urged  in  another  case  that  a  board 
of  health  had  exceeded  its  powers  in  granting  a  license  for 
scavengering,  and  especially  in  designating  a  place  where 
night  soil  could  be  collected  and  deposited,  admitting  the  au- 
thority of  the  board  to  prohibit  and  remove.  To  this  the 
Supreme  Court  said: — "The  legislative  language  was  em- 
ployed with  respect  to  g'wasi-corporations,  which  it  was  the 
object  of  the  legislature  to  create  ^and  to  endow  with  such 
powers  as  were  essential  and  necessary  to  enable  them  to 
carry  out  the  purposes  of  their  creation.  When  the  scope  of 
their  powers  has  been  defined,  and  the  general  manner  of 
their  exercise  indicated,  it  is  a  presumption  of  law  that  the 
corporation  possesses  likewise  all  those  powers  necessarily 
and  fairly  implied  in  or  incidental  to  the  powers  expressly 
granted."  " 

§  1004.  The  same  subject  coutinned. —  Under  the  power 
of  a  board  of  health  under  the  statute  of  New  Jersey  and  a 
sanitary  code  adopted  by  its  authority  by  a  board  as  to  regu- 
lation and  control  of  cesspools  and  privies,  the  board  has 
power  to  designate  how,  when  and  where  night  soil  should  be 
collected,  conveyed  and  deposited,  provided  the  board  does 
not,  in  the  execution  of  the  power  thus  reposed  in  it,  create  a 
nuisance  of  which  a  private  prosecutor  may  complain.'  And 
a  court  of  law  cannot,  upon  a  mere  apprehension  of  individuals 

» State  V.  Board  of  Health  (N.  J.,  1892),  23  Atl.  Rep.  949 ;  Green  v.  Cape 
1892X  33  Atl.  Rep.  949,  in  which,  on  May,  41  N.  J.  Law,  45. 
certiorari  to  review  the  action  of  the  3  state  v.  Board  of  Health  (N.  J.  L., 
board  of  health  of  a  New  Jersey  city,  1893),  23  AtL  Rep.  949.  The  court 
the  court  held  under  the  statutes  of  said : — "  The  power  to  remove  any 
that  State,  an  ordinance  having  Tieen  and  all  offensive  matters  from  any 
passed  to  declare  the  general  purpose  and  all  public  and  private  places 
of  a  board  as  to  disposing  of  night  would  be  nugatory  if  the  board  were 
soil,  etc.,  and  providing  for  a  license  powerless  to  provide  a  place  or  places 
to  persons  or  corporations  to  do  the  to  which,  and  to  prescribe  the  condi- 
business  of  scavengering,  the  board  tions  under  which,  a  removal  and  de- 
was  empowered  to  license  any  one  posit  of  such  matters  might  be  bad. 
by  a  resolution.  See,  also.  Green  v.  The  power  '  to  regulate  and  control 
Capo  May,  41  N.  J.  Law,  45 ;  City  of  the  method  and  manner  of  emptying 
Burlington  «.  Dennison,  43  N.  J.  Law,  cesspools  and  privies' has  likewise 
165 ;  Butler  v.  Passaic,  44  N.  J.  Law,  inherent  in  it  the  power  of  both  pro- 
171.  hibiting  and  directing  where  the  con- 

2  State  V.  Board  of  Health  (N.  J.  L.,  tents  may  be  deposited.    Indeed,  the 
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that  the  lawful  action  of  the  board  of  health  in  ordering  a 
deposit  of  night  soil  in  a  particular  place  will  result  injuriously 
to  these  individuals,  annul  an  ordinance  passed  with  that 
object  in  view.  The  principles  which  govern  a  court  of  law 
as  to  annulling  the  action  of  a  board  of  health  are  the  same 
as  given  in  equitable  actions  to  restrain  and  enjoin  as  a  nui- 
sance the  doing  of  something  by  a  municipal  board  which 
would  amount  to  a  nuisance  jje?"  se} 

§  1005.  Injunction  upon  application  of  board  of  health 
in  New  Jersey. —  The  board  of  health  of  a  city,  as  a  relator  in 
the  name  of  the  State  of  New  J  ersey,  may  file  a  bill  to  enjoin 
as  a  nuisance  and  as  hazardous  to  the  public  health  the  empty- 
ing of  filth  from  drains  of  a  building  into  a  stream  running 
through  the  city.^ 


more  closely  the  legislation  is  studied 
the  more  clearly  will  it  appear  that 
one  of  the  most  important  duties 
committed  to  these  boards  is  the  reg- 
ulation of  cesspools  and  the  control 
of  the  final  disposition  of  their  con- 
tents." 

1  State  V.  Board  of  Health  (N.  J.  L., 
1892),  23  Atl.  Eep.  949.  Garrison,  J. 
said : — "  To  seek  out  and  employ  new 
methods  of  disposing  of  this  common 
bane  is  not  only  within  the  authority 
of  the  municipal  board  whose  action 
is  not  under  review,  but  is  their  chief 
and  most  responsible  duty ;  and  where 
the  record  shows  the  adoption  by 
such  board  of  a  method  looking  to 
this,  and  upon  the  recommendation 
of  a  committee  appointed  to  investi- 
gate its  feasibility,  and  by  resolution 
which  provides  for  the  revocation  of 
the  permit  upon  the  occurrence  of 
any  element  of  nuisance,  this  court 
would  not,  in  my  opinion,  be  justified 
in  declaring  such  action  null  and 
void  at  the  suggestion  of  private 
prosecutors  who  apprehend  that  the 
process  adopted  will  not  prove  to  be 
successful."  See,,  also,  Newark  Aque- 
duct Board  v.  City  of  Passaic,  45  N.  J. 


Eq.  393 ;  s.  C,  18  Atl.  Eep.  106 ;  Same 
V.  Lowe,  46  N.  J.'Eq.  552;  S.  C,  30 
Atl.  Rep.  54;  23  Atl.  Rep.  5-1 

2  State  V.  Hutchinson  (1884),  39  N. 
J.  Eq.  218.  In  this  case  there  was  an 
objection  that  the  board  of  health 
was  organized  with  some  irregulari- 
ties, which  was  overruled.  It  was 
urged  also  by  way  of  defense  that 
the  owners  of  the  building  —  a 
hotel  —  were  licensed  by  the  city 
council  by  an  ordinance  to  insert  in 
their  building  and  under  ground  the 
pipes  and  conduits  with  the  privilege 
of  conveying  the  filth  complained  of 
into  the  stream,  and  that  this  license 
amounted  to  a  contract  on  the  part 
of  the  city  which  could  not  be  re- 
pealed. Upon  this  defense  the  chan- 
cellor ruled  that  there  was  no  power 
in  the  legislature  to  authorize  such  a 
license;  and  that  if  there  was  the 
power  of  the  board  of  health  to  abate 
or  enjoin,  as  they  proposed  to  do  here, 
through  a  bill  in  chancery,  a  nui- 
sance, was  complete  whether  it  was 
licensed  or  unlicensed.  The  only 
question  was,  is  it  hazardous  to  the 
public  health.  These  rulings  were 
affiiuied  on  appeal  by  the  Court  of 


1034  PUBLIC  HEALTH.  [§§  1006,  1007. 

§  1008.  Abatement  of  nuisances  under  general  authority 
to  promote  health. —  The  power  to  abate  nuisances  is  usually 
expressly  conferred  upon  legislative  bodies,  but  if  not,  it 
would  result  from  the  general  powers  conferred  upon  munici- 
pal authorities  to  do  all  acts  and  by  ordinance  to  enact  such 
laws  as  will  tend  to  preserve  and  protect  the  public  health.* 
Such  a  power  is  necessarily  vested  in  the  municipal  authori- 
ties of  all  populous  towns.'  "Whil»  in  the  power  of  legisla- 
tures to  invest  municipal  corporations  with  the  power  to 
determine  what  is  a  nnisancej'  in  the  absence  of  such  a  power- 
expressly  conferred,  the  adjudications  of  the  courts  have  been 
in  the  direction  of  restricting  such  power  as  far  as  it  is 
derived  from  the  general  powers  with  reference  to  health 
regulations  or  as  a  police  power.  They  cannot  arbitrarily 
declare  a  thing  a  nuisance  or  destroy  what  has  been  lawfully 
erected  when  not  a  nuisance  ;per  se,  until  it  is  judicially  deter- 
mined to  be  a  nuisance.'' 

§  1007.  Power  to  forbid  the  exercise  of  an  oifensive 
trade. —  The  Supreme  Court  of  Massachusetts,  in  a  well-con- 
sidered case  involving  the  power  of  a  board  of  health  of  a 
city,  have  established  satisfactory  rules  as  to  the  power  of 
such  a  board  and  its  exercise  of  those  powers  under  the  Mas- 
sachusetts statutes.  The  statute  empowered  the  board  of 
health  of  a  city  to  forbid  the  exercise  within  the  limits  of  the 
city,  or  in  any  particular  locality  thereof,  of  "  any  trade  or 
employment  which  is  a  nuisance  or  hurtful  to  the  inhabit- 
ants, or  dangerous  to  the  public  health,  or  the  exercise  of 

Errors  and  Appeals  of  the  State  and  health  and  to  suppress  all  nuisances, 

the  nuisance  perpetually  enjoined  in  Louisville  City  K.  Co.  v.  Louisville,  8 

Hutchinson  v.  State  (1885),  39  N.  J.  Bush,  415 ;  Helen  v.  Noe,  3  Ired.  493. 

Eq.  569.  »  St  Louis  v.  Stern,  .3  Mo.  App.  48. 

1  Baker  v.  Boston,  12  Pick.  184 ;  s.  C,  <  State  v.  Jersey  City,  29  N.  J.  Law, 

32  Am.  Dec.  421.  170 ;  Clark  v.  Mayor  &e.  of  Syracuse, 

^  Kennedy  v.  Phelps,  10  La.  Ann.  13  Barb.  33 ;  Chicago  v.  Laflin,  49  111. 

227 ;  State  v.  Heidenhain,  43  La.  Ann.  172 ;  Babcock  v.  Buffalo,  56  N.  Y, 

483 ;  S.  C,  7  So.  Rep.  721,  in  which  it  268 ;  Wreford  v.  People,  14  Mich.  41 ; 

was  held  that  an  ordinance  prohibit-  Pieri  v.  Shieldsboro,  42   Miss.  493 ; 

ing  smoking  in  the  street  cars  under  Ward  v.  Little  Rock,  41  Ark.  536 ; 

the  penalty  of  fine  and   imprison-  S.  a,  8  Am.  &  Eng.  Corp.  Cas.   397. 

ment  was  in  the  power  of  the  city  Cf.  Montgomery  v.  Hutchinson,  13 

council  under  the  authority  given  in  Ala,  573. 
its  charter  to  maintain  the   public 
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which  is  attended  by  noisome  and  injurious  odors,  or  is  other- 
wise injurious  to  their  estates."  An  order  of  the  board  of 
health  forbidding  "  the  exercise  of  the  trade  or  employment 
of  preparing  tripe,  in  manufacturing  neat's-foot  oil,  tallow 
and  glue  stock,"  etc.,  was  sustained  as  a  valid  exercise  of  its 
power  under  the  statute.  The  court  said: — "But  [the]  order 
.  .  .  is  not  in  the  nature  of  an  adjudication  of  a  particular 
ease,  but  of  a  general  regulation  of  the  trade  or  employ- 
ment. .  .  .  It  is  not  to  be  construed  with  technical  strict- 
ness, but  with  the  same  liberality  as  all  votes  and  proceedings 
of  municipal  bodies  or  ofScers  who  are  not  presumed  to  be 
versed  in  forms  of  law ;  and  every  reasonable  presumption  is 
to  be  made  in  its  favor.'  It  need  not  state  in  direct  terms 
that  the  trade  which  it  prohibits  is  a  nuisance.  It  is  sufB- 
cient  if  the  order  clearly  shows  that  in  the  opinion  of  the 
board  of  health  the  exercise  of  such  trade  will  be  hurtful  to 
the  inhabitants  or  injurious  to  the  public  health,  or  be 
attended  by  noisome  and  injurious  odors."  It  was  held  that 
in  a  suit  in  equity  brought  by  the  board  of  health  in  the  name 
of  the  city  to  enjoin  the  exercise  of  the  offensive  trade  for- 
bidden by  its  order,  it  was  not  competent  for  the  defendant 
to  prove  that  the  trade  was  not  a  nuisance,  upon  the  ground 
that  the  order  by  the  board  of  health  was  a  quasi-indicial  act 
and  could  be  reviewed  only  in  the  manner  provided  in  the  stat- 
utes. The  constitutionality  of  the  statute  giving  the  power 
was  also  sustained.^ 

•  Commonwealth  v.  Patch,  97  Mass.  of  the  statutes.    It  is  a  case  in  which 

231.  private  rights  must  be  held  subordi- 

^Taunton  v.  Taylor  (1874),  116  Mass.  nate  to  the  public  welfare,  and  falls 

354    The  court  said : —  "  The  author-  within  the  strict  interpretation  of  the 

ity  of  the  legislature  to  confer  powers  raa.Kim,  Salus  populi  suprema  lex. 

of  this  character  for  the  protection  The  rights  of  any  person  to  be  af- 

of  the  public  health  and  the  suppres-  fected  by  the  order  of  prohibition  are 

sion  of    nuisances  upon    municipal  reasonably  secured  by  requiring  the 

boards    or   officers   is  well    settled,  order  to  be  served  upon  him  or  the 

Such  powers  must  be  summarily  ex-  person  in  charge  of  his  business,  and 

ercised  in  order  to  accomplish  their  by  allowing  him  an  appeal  to  a  jury 

object.    To  allow  the  offensive  trade  to  be  impaneled  immediately,  with- 

to  be  carried  on  until  it  had  been  de-  out  waiting  for  a  I'egular  term  of 

cided  by  a  jury  to  be  a  nuisance,  and  court,  and  by  whose  verdict  the  order 

the  questions   of  law  arising  upon  may  be  altered,  annulled  or  affirmed." 

such  trial  had  been  determined  by  Belcher  v.  Farran,  8  Allen,  335, 
the  court,  would  defeat  the  purpose 
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§  1008.  Actions  by  town  Iboards  of  health  to  suppress  nui- 
sances hy  injunction. —  A  town  board  of  health  in  New  York 
can  lawfully  make  an  order  for  the  suppression  and  removal 
of  a  nuisance  consisting  of  the  discharge  of  sewerage  on 
lands  of  the  town  by  a  city,  and  can  maintain  an  action  to 
enjoin  its  violation  by  the  city.  It  is  given  by  the  statute 
which  creates  boards  of  health  in  towns  with  power  to  hear 
complaints  concerning  nuisances  am^  to  make  and  enforce  or- 
ders.' An  action  by  a  board  of  health  for  a  penalty  imposed 
by  a  board  organized  under  this  law  for  the  maintenance  of  a 
nuisance  may  be  brought  in  the  name  of  the  board  without 
naming  the  individual  members  thereof.^ 

§  1009.  Expenditures  incurred  by  board  of  healthy  to 
what  municipal  corporation  chargeable. — When  the  compen- 
sation of  a  secretary,  who  is  the  health  officer  under  the  Indiana 
statute  which  provides  that  the  secretary  of  local  boards  of 
health  shall  be  the  health  officer,  and  shall  be  allowed  such 
compensation  as  the  board  electing  him  may  determine,  has 
been  determined  by  a  board  of  health,  the  county  commission- 
ers should  cause  it  to  be  paid  by  an  auditor's  warrant  on  the 
county  treasurer.' 

1  Bell  n  City  of  Rochester  (1890),  11  N.  Y.  St  Eep.  295;  Pennruddock's 
N.  Y.  Supl.  305,  following  Gould  v.  Case,  5  Coke,  1006;  Pierson  v.  Glean, 
City  of  Rochester,  105  N.  Y.  46 ;  S.  C,  14  N.  J.  Law,  37 ;  Plumer  v.  Harper, 
13  N,  E.  Eep.  375,  which  discusses  3  N.  R  88;  Woodman  v.  Tufts,  9 
very  fully  cases  upon  rights  of  ac-  N.  H.  88 ;  Eastman  v.  Company,  44 
tion  in  cases  of  this  kind.  N.  H,  146 ;  Carlton  v.  Eedington,  31 

2  Board  of  Health  v.  Valentine  N.  H.  391 ;  Johnson  v.  Lewis,  13  Conn. 
(1890),.  33  N.  Y.  St.  Rep.  919.  See,  303;  Noyes  v.  Stillman,  34  Conn.  15; 
also,  Board  of  Health  v.  Casey,  18  Pillsbury  v.  Moore,  44  Me.  154 ; 
N.  Y.  St  Rep.  351,  in  which  case  it  Beavers  v.  Trimmer,  8  N.  J.  Law, 
wns  further  held  that  a  landlord  was  97 ;  McDonough  v.  Gilman,  3  Allen, 
responsible  for  maintaining  the  nui-  364 ;  Hubbard  v.  Russell,  34  Barb, 
sauce.    As  to  liability  of  owners  for  404. 

defective  construction  and  dangerous  '  Waller  v.  Wood  (1884),  101  Ind. 

condition  of  premises,  see  Moody  v.  138.    The  amount  of  compensation 

Mayor,  43  Barb.  383 ;  Cheetham  v.  of  this  oflBcer  is   a  matter  of  discre- 

Hampson,  4  T.  R  318 ;  Rosewell  v.  tion  with  the  board  of  health  and  no 

Prior,.  3  Salk.  460 ;  S.  C,  1  Ld.  Raym.  appeal  will  lie  from  it    Sims  v.  Board, 

713 ;  Moak's  Underbill  on  Torts,  353-  39  Ind.  40 ;  Moffitt  v.  State,  40  Ind. 

255 ;    Wood    on    Nuisances,    76-80 ;  217 ;  Grusenmeyer  v.  City  of  Logans- 

Owings  V.  Jones,  9  Md.  108 ;  Ahern  v.  port,  76  Ind.  549.    As  to  the  deter- 

Steele  (1889),  115  N.  Y.  303;  s.  c,  39  minationof  salary  by  board  of  health, 
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§  1010.  No  corporate  liability  for  torts  of  health  offi- 
cers.—  A  board  of  health  legally  organized  under  the  stat- 
utes of  the  State,  or  by  the  terms  of  the  charter  of  a  munici- 
pal corporation,  in  the  discharge  of  its  duties  acts  under  the 
powers  by  statute  granted  to  it,  and  as  an  independent  body, 
not  under  direction  of  the  corporation  through  its  governing 
authorities.  It  acts  in  the  performance  of  the  duty  imposed 
upon  it  by  the  legislature.  It  is  bound  to  discharge  its  offi- 
cial duty,  not  by  virtue  of  its  responsibility  to  the  municipality, 
but  for  the  general  welfare  of  the  community.  The  duties 
discharged  are  public  and  governmental.  As  a  result  no 
action  will  lie  against  a  municipality  for  the  acts  of  the  board 
unless  given  by  statute.*  And  it  is  not  material  whether  the 
members  of  a  board  of  health  derive  their  appointment 
directly  from  the  State  or  are  appointed  or  designated  by  the 
municipal  government  in  pursuance  of  its  charter.^ 


see  Kissell  v.  Anderson,  73  Ind.  485 ; 
Coulter  V.  Coulter,  81  Ind.  542;  Peck 
V.  Board,  87  Ind.  231.  In  Town  of 
Montgomery  v.  County  of  Le  Sueur 
(1884),  32  Minn.  532,  it  was  held  that 
the  liability  and  duty  of  the  county 
to  pay  for  "  nurses,  medical  attend- 
ance and  other  necessary  expenses  " 
provided  by  a  town  in  which  small- 
pox had  appeared,  through  the  action 
of  its  board  of  health,  made  a  proper 
charge  in  favor  of  towns  against  the 
county  in  which  they  are  situate,  by 
statute,  did  not  at  all  depend  upon 
the  towns  having  paid  or  issued  its 
orders  for  them.  The  fact  that 
the  town  had  provided  them  was 
all  that  was  necessary  to  entitle 
it  to  present  its  claim  to  the  county 
for  allowance  and  payment.  In  Peo- 
ple i>.  New  Lots  Auditors  (1884),  34 
Hun,  336,  it  was  held  that  the  town 
must  pay,  irrespective  of  any  action 
of  the  county  supervisors,  whose 
duties  respecting  registration  are  in- 
dependent of  those  of  the  board  of 
health,  the  expense  incurred  under 
the  New  York  statute  which  imposed 
on  town  boards  of  health  the  duty  of 


supervising  and  making  complete 
the  registration  of  births,  marriages 
and  deaths,  and  made  the  expense  a 
town  charge. 

1  Bryant  v.  City  of  St  Paul  (1885). 
33  Minn.  289 ;  s.  C,  8  Am.  &  Eng. 
Corp.  Cas.  201,  in  which  it  was  sought 
to  charge  the  city  for  the  misfeasance 
or  negligence  of  its  board  of  health 
or  its  agents  in  leaving  a  vault  upon 
private  premises  exposed  and  open 
after  removing  its  contents,  in  conse- 
quence of  which  plaintiff  had,  by 
falling  into  the  vault,  sustained  per- 
sonal injuries.  See,  also,  Fisher  v. 
Boston,  104  Mass.  87 ;  Hayes  v.  City 
of  Oshkosh,  33  Wis.  314;  City  of 
Richmond  v.  Lang,  17  Gratt.  375 
Maximilian  v.  Mayor,  63  N.  Y.  160 
Ogg  V.  City  of  Lansing,  35  Iowa,  495 
Welsh  V.  Village  of  Rutland,  56  Vt 
228;  Findley  v.  Salem,  137  Mass.  171 ; 
Condiot  V.  Mayor,  46  N.  J.  Law,  157 ; 
S.  C,  19  Cent  L.  J.  313;  Brown  v. 
Inhabitants  of  Vinalhaven,  65  Me. 
403. 

2  Bryant  v.  City  of  St  Paul,  33 
Minn.  389. 
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§  1011.  The  same  subject  contiimed.—  Thes  reason  why  a 
city  should  not  come  within  the  rule  in  which  the  maxim 
respondeat  superior  applies  Avas  stated  in  a  K^ew  York  case  as 
follows : — "  In  the  first  place  the  board  of  health  is  elected  by 
the  common  council  of  the  city ;  they  hold  their  position  dur- 
ing the  pleasure  of  the  common  council.  The  common  coun- 
cil can  hold  them  responsible  for  the  manner  in  which  they 
discharge  their  trust  by  removing  iljhem  in  case  of  failure  to 
discharge  it  properly.  So  far  they  are  also  brought  within 
the  rule,  but  the  council  must  also  be  able  to  control  them  in 
the  discharge  of  their  duties,  and  those  duties  must  relate  to 
the  exercise  of  corporate  powers  and  for  the  peculiar  benefit 
of  a  corporation  in  its  local  or  special  interest.  In  the  first 
place  the  council  has  not  power  to  control  them  in  the  dis- 
charge of  their  duties,  for  a  portion  of  those  duties  at  least 
are  prescribed  by  the  general  statutes  of  the  State.  In  the 
second  place  the  duties  devolving  upon  the  board  of  health 
do  not  relate  to  the  exercise  of  corporate  powers,  neither  are 
their  duties  for  the  benefit  of  the  corporation  in  its  local  or 
special  interest.  Their  duties  relate  to  the  preservation  of 
the  health  of  the  public ;  the  individuals  residing  in  the  city 
may  be  benefited  by  the  faithful  discharge  of  the  duties  of 
officers;  so  may  the  public  at  large.  The  duties  of  such  of- 
ficers are,  therefore,  public  in  their  nature,  and  they  should 
be  regarded  as  the  servants  and  agents  of  the  public  instead 
of  the  corporation."  ^ 

§  1012.  Personal  liability  of  members  of  board  of  health 
for  negligence. —  In  Texas  an  action  was  brought  against  the 
individuals  composing  the  board  of  health  and  the  mayor  and 
marshal  of  a  city  for  causing  the  death  of  another  under  the 
statutes  of  that  State  by  reason  of  the  negligent  manner  in 
which  they  caused  to  be  removed  to  a  pest-house  a  child  suf- 

1  Haight,  J.,  in  Bamber  v.  City  of  &c.,   70  N.  Y.  459 ;    Mead  v.  New 

Rochester  (1883),  63  How.   Pr.  103.  Haven,  40  Conn.  73;  McCoy  v.  City 

See,  also,  O'Meara  v.  Mayor  &o.,  1  of  Buffalo,  9  Hun,  401;  Same «.  Same, 

Daly,  425 ;  Smith  v.  City  of  Rochester,  74  N.  Y.  619 ;  Lorillard  v.  Town  of 

76N.  Y.506;  Jewett  u.  Cityof  New  Monroe,  11    N.    Y.  393;     Pollock's 

Haven,  38  Conn.  368 ;  s.  0.,  9  Am.  Adm'rs  v.  Louisville,  13  Bush,  221 ; 

Rep.  883, 891 ;  Haflord  v.  City  of  New  Mitchell  v.  City  of  Rockland,  52  Me. 

Bedford,  16  Gray,  297;  Ham  «.  Mayor  lia 
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fering  from  small-pox.  The  Court  of  Appeals  reversed  a  judg- 
ment in  the  court  below  in  favor  of  the  defendants  and  re- 
manded the  case  for  a  new  trial.  While  upholding  the  rights 
of  a  city  council  acting  under  legislative  authority  to  enact 
and  enforce  an  ordinance  providing  for  the  removal  from  the 
city  limits  of  persons  afflicted  with  contagious  diseases,  the 
court  held  that  in  removing  such  persons,  when  their  continu- 
ance in  the  city  was  incompatible  with  the  safety  of  the  in- 
habitants, the  city  and  those  to  whom  she  intrusted  this  duty 
were  bound  to  make  every  reasonable  provision  for  the  safety 
of  the  diseased  persons.  And  if  city  authorities  cause  the  re- 
moval of  a  person  afflicted  with  contagious  disease,  and  in 
doing  so  fail  to  exercise  the  care  and  precaution  the  circum- 
stances demand,  and  death  results,  they  are  responsible,  even 
though  acting  under  a  city  ordinance.^ 

§  1013.  The  same  subject  continued. —  In  a  Connecticut 
case,  the  Supreme  Court  of  that  State  construed  the  statute 
providing  that  the  board  of  health  in  every  town  shall  have 
"  all  the  power  necessary  and  proper  for  preserving  the  pub- 
lic health  and  preventing  the  spread  of  malignant  diseases," 
and  that  it  shall  be  their  duty  "  to  examine  into  all  nuisances 
and  sources  of  filth  injurious  to  the  public  health,  and  cause 
to  be  removed  all  filth  found  within  the  town  which  in  their 
judgment  shall  endanger  the  health  of  the  inhabitants." 
Their  ruling  was  that  the  members  of  a  board  of  health, 
acting  in  good  faith  and  with  reasonable  caution,  were  not 
liable  for  an  error  in  judgment  in  causing  the  removal  as  a 
nuisance  of  property  which  they  believed  to  be  the  cause  of 
the  prevalence  of  a  malignant  disease.  The  board  had  the 
right  to  remove  such  property  as  a  nuisance  injurious  to 
public  health,  though  not  of  the  character  of  filth.  Nor  did 
it  make  any.  difference  that  the  board  at  the  time  of   the 

1  Aaron  v.  Broiles  (1885),  64  Tex.  sible  for  errors  and  mistakes  of  judg- 

310.    The  court  held  a  charge  to  the  ment      They    said: — "There    was 

jury  erroneous,  in  which  they  were  nothing  judicial  in  the  act  of  remov- 

told  that  the  board  of  health,  while  ing  this  woman  and  child,  and  the 

acting  under  the  city  ordinances  in  question  is  not  whether  the  policy 

devising  plans  to   protect'  the  city  was  wise  or  unwise,  but  whether 

against  disease,  were  acting  in  a  ju-  there  was  a  wrong  done  in  one  of 

dicial  capacity  and  were  not  respon-  the  details  of  its  execution." 
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actual  removal  was  composed  of  dififerent  members  from 
those  who  composed  it  when  the  order  was  issued  for  its 
removal.  The  action  of  the  board  in  deferring  the  removal  to 
a  winter  month,  when  the  disease  had  ceased  to  be  prevalent, 
though  ordered  in  a  summer  month,  did  not  make  its  removal 
illegal,  as  its  earlier  removal  would  have  been  attended  with 
danger  of  ah  increase  of  its  noxious  influence,  and  the  re- 
moval when  made  being  regardedtas  necessary  to  prevent  a 
recurrence  of  the  disease  in  the  following  summer.^ 

§  1014.  Quarantine  regulations  generally. —  The  question 
has  been  made  in  courts  of  our  States  aS  to  the  power  of 
municipal  corporations  to  pass  laws  known  as  quarantine  laws, 
intended  to  prevent  the  introduction  of  infectious  or  conta- 
gious diseases  into  our  communities.  The  result  of  the  adjudi- 
cations has  been  to  assert  the  undoubted  power  of  the  State 
to  guard  and  protect  the  health  and  lives  of  its  citizens  by 
such  legislation  as  it  may  deem  proper  and  suitable  for  that 
purpose.  This  power  the  State  may  delegate  to  the  munici- 
pal corporations  which  have  been  created  by  the  legislature 
proper,  or  by  the  general  laws  enacted  for  the  incorporation 
of  such  bodies.  Under  the  powers  thus  delegated  to  the  vari- 
ous municipalities  they  may  adopt  such  regulations  as  to  ves- 
sels coming  into  their  ports,  or  as  to  trains  running  upon 
the  various  railways  entering  their  borders,  or  persons  coming 
from  infected  districts,  which  will  result  in  the  temporary 
control  of  the  property  involved,  or  the  detention  and  quasi- 
imprisonment  or  restraint  of  the  persons  affected,  without  in- 
fringing upon  any  of  the  property  or  personal  rights  which 
are  guarantied  by  constitutional  provisions.* 

1  Raymond  v.  Fish  (1883),  51  Conn.  The  board  of  health  had  acted  upon 

80,  an  action  to  recover  of  defend-  their  judgment  and  the  advice  of  the 

ants  damages  for  having  removed  State  board  of  health,  because  of  the 

brush  with  oysters  growing  upon  it  presence  of  scarlet  fever  and  diphthe- 

from    a   stream    within    the   town,  ria  which  they  attributed  to  the  nox- 

which  was  defended  on  the  ground  lous  influences  of  an  oyster  bed. 

that  the  removal  was  under  an  order  "  Metcalf  v.  St.  Louis,  11  Mo.  103 ; 

of  the  board  of  health  of  the  town,  St.  Louis  v.  McCoy,  18  Mo.  338,  hold- 

the  brush  having  been  condemned  as  ing  such  acts  were  not  repugnant  to 

a  nuisance,  and  that  in  removing  it  the  constitutional  provision    as    to 

they  did  nothing  that  was  not  neces-  commerce  between   the  States.    St 

sary  to  do  to  remove  the  nuisance.  Louis  v.  Boffinger,  19  Mo.  13 ;  Mitch- 
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§  1015.  Extent  of  power  of  municipal  authorities. —  The 

governing  authorities  of  a  city  empowered  by  its  charter  to 
pass  all  laws  and  ordinances  necessary  to  preserve  the  health 
of  the  city,  prevent  and  remove  nuisances,  and  prevent  the 
introduction  of  contagious  diseases  witl^in  the  city  and  within 
a  limited  distance  of  the  same,  are  within  those  limits  clothed 
with  all  the  legislative  power  which  the  legislature  could 
exert.  These  authorities  are  the  exclusive  judges  of  the  degree 
of  necessity  of  municipal  legislation  to  secure  the  objects 
named ;  and  the  means  and  manner  contributing  to  preserv- ; 
ing  the  health  of  the  city  and  preventing  infectious  or  con- 
tagious diseases  being  brought  within  the  limits  prescribed  in 
the  statute  are  entirely  within  their  discretion.  In  establish- 
ing a  quarantine  they  may  impose  penalties,  or  cause  a  vessel 
and  all  persons  on  board  to  be  taken  possession  of  and  con- 
trolled until  their  disinfection  is  effected,  and  impose  on  the 
captain,  owner  or  consignee  reimbursement  of  all  expenses  in- 
curred, or  they  may  adopt  at  the  same  time  both  of  these 
remedies.  If  the  health  officer  of  a  city,  on  whom  the  duty 
of  disinfection  is  imposed  by  the  ordinances  of  the  city  or  the 
statutes  of  the  State,  in  causing  expenses  to  be  incurred  acts 
bona  fide  within  the  limits  of  a  sound  discretion  and  with 
reasonable  skill  and  judgment  in  the  discharge  of  his  official 
duties  in  this  respect,  the  reasonable  expenses  thus  incurred 
by  him  must  be  paid  by  the  captain,  owner  or  consignee  of 
the  disinfected  vessel,  as  declared  by  the  ordinances  or  stat- 
utes on  the  subject.* 

§  1016.  Liability  of  owner  of  vessel  for  quarantine  ex- 
penses.— A  health  officer  in  his  disposition  of  persons  on 
board  of  an  infected  ship  under  the  ordinances  of  a  city  or 
the  statutes  must  send  the  persons  laboring  under  the  infec- 
tious disease  to  the  hospital,  and  may  also  send  those  on  board 

ell  V.  Rockland,  41  Me.  863;  &  C,  45  "must  be  limited  to  the  amount  of 
Me.  496.  expenses  absolutely  necessary  to  pre- 
1  Harrison  v.  Mayor  &c.  of  Balti-  serve  the  health  of  the  city,  or  to  pre- 
more  (1843),  1  Gill  (Md.),  S64,  in  vent  the  introduction  of  small-pox," 
which  the  Court  of  Appeals  held  that  on  the  ground  that  the  right  of  the 
the  court  below  properly  refused  a  city  to  recover  was  neither  depend- 
prayer  of  defendant  to  instruct  the  ent  on  any  such  occurrences  nor  con- 
jury  that  the  recovery  of  the  city  fined  to  any  such  restrictions. 
66 
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the  same  vessel  liable  to  be  affected  by  it  to  the  hospital,  if  in 
his  opinion  such  course  is  necessary  to  prevent  the  spread  of 
the  disease.  And  the  health  officer,  as  long  as  he  acts  with 
reasonable  skill  and  judgment,  and  with  a  sound  and  honest 
discretion  in  relation  to  persons  not  apparently  afflicted  with 
the  disease,  renders  the  owner,  master  or  consignee  of  a  ves- 
sel also  liable  for  the  reasonable  expenses  incurred  as  in  case 
of  those  sent  to  the  hospital.^ 

§  1017.  Power  and  duty  of  board  of  health  under  Florida 
quarantine  laws.—  The  statutes  of  Florida  relating  to  quar- 
antine have  been  construed  not  to  establish  of  themselves  a 
quarantine  at  any  place  or  in  any  county,  but  to  leave  it  to 
the  boards  of  health  to  establish  the  same,  when  in  their  judg- 
ment it  is  expedient  for  the  public  welfare  to  do  so.  And  the 
quarantine  regulations  which  the  latest  act  authorizes  a  board 
of  health  to  make  are  not  operative,  nor  to  be  obeyed  as 
such,  except  during  the  existence  of  a  quarantine  duly  estab- 
lished by  a  board  of  health  in  accordance  with  the  statutes ; 
and  whenever  either  of  the  statutes  which  control  in  these 
matters  has  regulated  any  matter  of  quarantine,  any  regula- 
tion inconsistent  therewith  made  bj"^  a  board  of  health  is  of  no 
effect.'' 

1  Harrison  v.  Mayor  &o.  of  Balti-  and  passengers  of  said  disease  and  to 

more   (1843),  1    Gill  (Md.),    264,  an  prevent  their  propagating  the  same," 

action  by  the  city  authorities  against  erroneous  because  difficult  to  recon- 

the  consignee  of  a  vessel  for  expenses  cile  the  two  parts  of  the  instruction 

incurred  by  the  city's  representatives  so  given,  or  to  discover  what  was  the 

during  the  quarantine  of  the  vessel,  instruction   the    court   designed    to 

The  Court  of  Appeals  of  Maryland  give.     See,    also,    Provincetown    v. 

held  an  instruction  to  the  jury  "  that  Smith,  120  Mass.  96 ;  Train  v.  Boston 

if  they  find  the  expenses  incurred  and  Disinfecting  Co.,  144  Mass.  533.     Cf. 

claimed  in  this  action  were  not  nee-  New  Orleans  v.  Ship  Windermere,  12 

essary  to  preserve  the  health  of  the  La.  Ann.  84. 

city,  and  not  necessary  to  prevent  2Ea7paj'feO'Donovan(1888),  24Fla. 

the  introduction  of  the  small-pox  by  281 ;  S.  C,  sub  nom.  O'Donovan  v.  Wil- 

or  through  the  instrumentality  of  kins,  4  So.  Eep.  789,  holding  invalid  a 

the  vessel,  the  persons,  baggage  or  regulation  of  the    board  of  health 

articles  on  board  her,"  then  the  plaint-  purporting  to  be  operative  notwith- 

iS  cannot  recover ;  and  then  adding,  standing  the  absence  of  the  establish- 

•'  that  the  recovery  must  be  limited  ment  of  quarantine  by  the  board,  and 

to  such  amount  of  expenses  as  in  the  assuming  to  regulate  in  a  different 

opinion  of  the  health  officer  was  nee-  manner  from  that  prescribed  in  the 

essary  to  disinfect  the  vessel,  cargo  statute  the  detention  of  vessels  in 
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§  1018.  Charges    against  vessels    in    quarantine. —  The 

latest  Florida  act,  taken  by  itself  alone,  does  not,  by  virtue  of 
the  general  powers  it  confers  on  county  boards  of  health,  au- 
thorize charges  to  be  made  against  a  vessel  for  quarantine 
purposes.  But  construing  this  act  with  the  former  ones 
which  are  in  pari  materia,  and  having  in  view  one  object,  the 
county  boards  of  health  are  authorized  to  make  charges  against 
a  vessel  for  quarantine  services  if,  under  the  authority  given 
by  the  statute  which  has  reference  to  inspection  of  vessels  by 
the  port  inspector  and  fumigation  and  disinfection  of  vessels, 
he  deems  it  necessary,  and  tJbey  have  made  proper  provisions 
for  such  disinfection.' 

§  1019.  A  limitation  upon  quarantine  regulations. —  The 

Supreme  Court  of  Mississippi  has  defined  the  powers  of  a  town 
under  its  charter  authorizing  it  to  establish  and  enforce  quar- 
antine as  follows : — "  The  town  may  quarantine  in  cases  de- 


the  matter  of  their  examination  as 
to  whether  they  are  subject  to  quar- 
antine. In  this  case  of  habeas  corpus 
the  relator,  an  inspector  of  customs 
who  had  boarded  a  vessel  to  see  her 
manifest  as  ordered  by  his  superior, 
and  who  had  been  committed  to  jail 
under  charges  for  violating  quaran- 
tine regulations,  was  ordered  dis- 
charged. The  court  said  as  to  the 
duty  of  boards  of  health  in  establish- 
ing quarantine :— "  The  authority  im- 
plies the  duty ;  and  the  duty  to  estab- 
lish, when  it  is  expedient  for  the 
public  welfare,  implies  the  corre- 
sponding one  not  to  establish  and 
to  abrogate  one  already  established 
when  the  public  welfare  does  not  re- 
quire any." 

1  Ferrari  v.  Board  of  Health  (1888), 
24  Fla.  390 ;  S.  C,  5  So.  Rep.  1,  in 
which  the  court  held  a  reasonable 
charge  according  to  tonnage  of  the 
material  for  the  use  of  a  crib  erected 
by  the  board  of  health  for  receiving 
ballast  to  be  proper  where  the  dis- 
charge of  the  ballast  was  for  the  pur- 
pose of  disinfection,  but  that  it  was 


not  proper  to  base  any  charge  on  the 
tonnage  of  the  vessel.  See,  also,  as 
to  charge  being  illegal  when  not 
authorized  by  statute  directly,  or 
through  power  given  to  the  board  of 
health  by  statute  to  make  them, 
Wright  V.  Chicago,  20  IlL  252;  Cor- 
poration of  Columbian  Hunt,  5  Rich. 
(Law  R.)  550 ;  Mayor  &c.  of  Annapolis 
V.  Harwood,  32  Md.  471.  As  to  the 
tonnage  tax  being  in  violation  of  the 
constitution  of  the  United  States, 
State  Tonnage  Cases,  12  Wall.  204 ; 
Peete  v.  Morgan,  19  Wall.  581 ;  Can- 
non V.  New  Orleans,  20  Wall.  577 ; 
Inman  Steamship  Co.  v.  Tinker,  94 
TJ.  S.  238.  As  to  charges,  so  far  as 
made  for  compulsory  service, —  as 
for  fumigation, —  being  authorized 
by  law,  in  that  the  system  of  quar- 
antine laws  established  by  the  stat- 
ute of  a  State  is  a  rightful  exercise 
of  the  police  power  for  the  protection 
of  health,  not  forbidden  by  the  con- 
stitution of  the  United  States,  see 
Morgan  Steamship  Co.  v.  La.  Board 
of  Health,  118  U.  S.  455. 
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mailding  that  extraordinary  measure,  in  seasons  of  epidemic, 
in  the  interest  of  public  health ;  but  to  justify  the  exercise  of 
this  power  there  must  be  apparent  necessity  for  so  doing.  In 
such  cases  regulations-  unpleasantly  or  injuriously  affecting 
the  individual  may  be  properly  employed  to  accomplish  the 
general  safety.  But  in  the  absence  of  any  epidemic  appar- 
ently requiring  the  use  of  quarantine  regulations  and  regular 
tions  restraining  trade  temporarilj^the  exercise  of  such  power 
may  become  unreasonable  and  oppressive."  * 

•  Town  of  Kosciusko  v.  Slomberg  posing  it  for  sale  therein,  without 

(Miss.,  1891),  9  Sa  Bep.  297,  in  which,  furnishing  proof  to  the  mayor  that  it 

upon  the  principles  of  the  text,  the  did  not  come  from  an  infected  dis- 

court  held  an  ordinance  of  the  town  trict,  was  an  invalid  exercise  of  the 

prohibiting  the  bringing  of  second-  town's  power  in  such  matters,  and  an 

hand  clothing  into  the  town,  or  ex-  unreasonable  restraint  of  trade. 
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ued— A  police  power. 

1033.  Abatement  of  nuisances  by 
destruction  of  property. 
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noisome  tenement  houses. 

1028.  Removal  of  occupants  —  Ex- 
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dangering public  safety. 
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to  notice  or  hearing. 
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quiring notice  to  owners  to 
remove  nuisances. 
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1038.  The    same    subject   contin- 

ued—  Minnesota  decisions, 

1039.  The    same    subject   contin- 

ued—  The   rule  in    other 
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§  1020.  Nature  of  the  power  of  public  authorities  to  sup- 
press nuisances. — The  power  to  abate  or  suppress  nuisances  has 
been  generally  conceded  to  the  governing  authorities  of  munic- 
ipal corporations  in  the  discharge  of  the  function  of  caring  for 
and  guarding  the  public  health.  Sometimes  it  has  been  con- 
tended that  the  rule  that  by  the  common  law  a  private  person 
has  the  right  to  abate  a  private  nuisance  that  does  him  harm 
without  resort  to  the  courts  for  redress,  but  that  in  such  case 
he  abates  it  at  his  peril,  should  govern  in  cases  where  municipal 
authorities  summarily  abate  a  nuisance.  These  authorities 
act,  however,  under  statutes  which  confer  upon  them  powers 
to  that  end,  and  there  would  be  but  little  protection  to  com- 
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munities  threatened  by  malignant  diseases  if  they  were  left 
to  their  rights  at  common  law.  As  to  the  exercise  of  this 
power,  the  Connecticut  Supreme  Court,  in  considering  a  case 
involving  the  right  of  a  local  board  of  health  to  remove  a  nui- 
sance which  it  deemed  to  be  the  cause  of  a  malignant  type  of 
disease  in  the  community,  and  sustaining  the  statute  which  it 
was  urged  was  unconstitutional  in  that  it  took  away  the  right 
of  trial  by  jury,  deprived  the  owi^r  of  his  property  without 
due  process  of  law,  besides  conferring  judicial  powers  upon  a 
tribunal  not  warranted  by  the  constitution,  and  took  private 
property  for  public  use  without  compensation,  expressed  well 
the  reason  for  such  powers  being  given  to  those  boards.  "  By 
the  common  law  a  party  has  the  right  to  defend  himself  from 
any  assailant,  even  to  the  taking  of  life  when  necessary,  and 
even  to  the  taking  of  life  when  not  necessary  in  fact  but  ap- 
parently so.  If  life  may  be  protected  by  destroying  life 
when  apparently  necessary  but  not  so  in  fact,  may  not  life  be 
protected  by  destroying  property  when  apparently  necessary, 
though  afterwards  discovered  not  so  in  fact?  But  it  may  be 
said  that  this  right  of  self-defense  comes  when  the  assailed 
party  seems  to  be  driven  to  the  last  extremity.  So  here,  the 
justification  of  the  board  of  health  in  the  destruction  of  prop- 
erty must  come  in  seeTningly  extreme  cases,  where  there  is 
reasonable  ground  to  believe  that  immediate  action  is  neces' 
sary  for  the  preservation  of  the  life  and  health  of  the  inhabit- 
ants, and  where  there  is  reasonable  ground  to  believe  the 
supposed  nuisance  to  be  one  of  fact."  * 

§  1021.  The  same  sabject  continued  —  A  police  power. — 

To  regulate  and  abate  nuisances  is  one  of  the  ordinary  func- 
tions of  the  police  power  of  the  State.* 

1  Raymond  v.  Fish  (1883),  51  Conn,  jurious  to  the  public  health,"  with. 
80,  99.  still  other  large  powei-s  looking  to 

2  Fertilizing  Ck).t».  Hyde  Park  (1878),  the  same  object,  to  ordain  that  this 
97  TJ.  S.  659,  in  which  the  United  manufacturing  company  should  not 
States  Supreme  court  on  writ  of  transport  its  oflfal  through  the  sti-eets 
error  affirmed  the  holding  of  the  of  the  village  under  penalties  for 
State  Supreme  Court  of  Illinois,  that  violation  of  the  ordinance,  and  the 
itwasinthepowerof  the  village,  the  refusal  of  the  court  to  enjoin  the 
charter  of  which  expressly  author-  further  prosecution  of  the  employees 
ized  its  trustees  to  "  deiine  or  abate  of  the  company  for  such  violations, 
nuisances  which  are  or  may  be  in-  See,  also,  Coates  v.   Mayor    &c.  of 
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§  1033.  Abatement  of  nuisances  by  destruction  of  prop- 
erty.—  The  legislature  may  confer  the  power  upon  municipali- 
ties to  condemn  as  nuisances  all  buildings,  cisterns,  wells,  privies 
and  other  erections  within  their  limits  which,  on  inspection, 
shall  be  found  to  be  unhealthy,  and  cause  the  same  to  be 
abated.  Such  legislation  is  not  inhibited  by  constitutional 
provisions  that  no  man's  property  shall  be  taken  or  applied  to 
public  use  without  the  consent  of  his  representatives,  or  with- 
out just  compensation  being  made  therefor.  Such  inhibitions 
have  no  application  as  a  limitation  of  the  exercise  of  those 
police  powers  which  are  necessary  to  the  safety  and  tranquil- 
lity of  every  well-ordered  community,  nor  of  that  general 
power  over  private  property  which  is  necessary  for  the  orderly 
existence  of  all  governments.^  It  is  not  the  delegation  of  a 
new  or  an  extraordinary  power  to  authorize  municipal  corpora- 
tions to  abate  nuisances  by  removing  or  destroying  the  thing 
which  creates  it.  "Without  a  special  grant  of  authority  public 
corporations  may,  as  a  common-law  power,  cause  the  abate- 
ment of  nuisances,  and  if  the  nuisance  cannot  othei-wise  be 
abated  may  destroy  the  thing  which  creates  it.' 

New  York,  7  Cowen,  585,  a  suit  to  re-  and  that  it  must  yield  to  by-laws  and 
cover  a  penalty  for  interment  of  a  other  regular  remedies  for  the  sup- 
dead  body  in  Trinity  church  yard,  in  pression  of  nuisances."  Brady  v. 
which  the  court  sustained  the  valid-  Weeks,  3  Barb.  157 ;  Eussel  v.  Mayor 
ity  of  an  ordinance  of  the  city  of  of  New  York,  2  Denio,  461 ;  Ameri- 
New  York,  p^issed  to  prevent  the  in-  can  Print  Works  v.  Lawrence,  33  N. 
terment  of  dead  bodies  within  the  J.  Law,  590. 

city,  holding  that  "the  act  under  iTheilan  v.  Porter  (1885),  14  Lea, 
which  it  was  passed  was  not  uncon-  623 ;  s.  c,  53  Am.  Eep.  173,  an  action 
stitutional,  either  as  impairing  the  of  trespass  against  a  taxing  district 
obligation  of  contracts  or  taking  and  its  legislative  council  and  oflBlcers 
property  for  public  use  without  com-  for  damages  for  destroying  the  d  well- 
pensation,  but  stands  on  the  police  ing-house  of  plaintiff,  which  was 
power  to  make  regulations  in  respect  successfully  defended  on  the  ground  . 
to  nuisances."  They  further  said : —  of  its  rotten  and  tumble-down  con- 
"  Every  right,  from  absolute  owner-  dition,  and  that  it  was  unsatisfactory 
ship  in  property  down  to  a  mere  by  reason  of  its  filthiness  and  rotten 
covenant,  is  purchased  and  holden  condition,  and  therefore  a  nuisance 
subject  to  the  restriction  that  it  shall  to  be  abated.  See,  also,  Sedgwick  on 
be  so  exercised  as  not  to  injure  Const  Law,  434-5 ;  note  on  pp.  435-6 ; 
others.  Though  at  the  time  it  be  re-  Sedgwick  on  Stat.  &  Const.  Law, 
mote  and  inoffensive,  the  purchaser  438-9 ;  Shaw,  C.  J.,  in  Common- 
is  bound  to  know  at  his  peril  that  it  wealth  v.  Alger,  7  Cush.  53,  84,  85,  86. 
may  become  otherwise  by  the  resi-  ^  Baumgartner  v.  Hasty  (1884),  100 
dence  of  many  people  in  its  vicinity,  Ind.  575 ;  s.  c,  50  Am.  Rep.  830,  hold- 
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§  1023.  Same  subject  continued  —  Constitutional  limita- 
tion.—  The  constitutional  rights  of  property  owners  as  against 
the  summary  proceedings  of  boards  of  health  and  similar 
bodies  was  illustrated  in  a  recent  case  in  Massachusetts  where 
it  was  held  that  under  a  statute  wliich  authorized  the  sum- 
mary killing  of  animals  having  the  farcy  or  glanders,  upon 
condemnation  by  the  cattle  commissioners,  with  no  provision 
for  compensation  to  the  owner,  th^  adjudication  by  the  board 
was  not  conclusive ;  and  an  order  issued  by  them  for  killing 
an  animal  not  in  fact  infected  was  held  to  be  no  defense  to 
those  executing  the  order  in  a  subsequent  action  by  the  owner 
for  compensation.' 

§  1024.  Discretion  of  municipal  bodies  in  regulating  and 
abating  nuisances. —  One  of  the  chief  functions  of  the  police 
power  is  to  regulate  and  abate  nuisances.  This  power  belongs 
primarily  to  the  State,  but  may  be,  and  is,  in  our  States,  in 
large  part  delegated  to  municipalities.  Its  exercise  extends  to 
the  entire  property  and  business  interests  within  their  juris- 
diction. In  the  language  of  Judge  Dillon:  —  "Much  must 
necessarily  be  left  to  the  discretion  of  the  municipal  authori- 
ties, and  their  acts  will  not  be  judicially  interfered  with  un- 
less they  are   manifestly  unreasonable  and   oppressive,   or 

ing  that  a  city  might  summarily  i  Miller  v.  Horton  (1891),  152  Mass. 
tear  down  a  wooden  structure  540  (by  a  divided  court) :  —  "  Within 
erected  within  prohibited  fire  limits,  limits  it  [the  legislature]  .  may  en- 
and  dangerous  on  account  of  fires,  large  or  diminish  the  number  of 
See,  also,  Lodie  v.  Arnold,  3  Salk.  things  to  be  deemed  nuisances  by  the 
458 ;  Hart  v.  Mayor,  9  Wend.  571 ;  law,  and  the  courts  cannot  inquire 
S.  C,  24  Am.  Dec.  165 ;  Viner's  Abridg.,  why  it  includes  certain  property,  and 
title  Nuisance ;  1  Hawkins'  P.  C,  whether  the  motive  was  to  avoid  in- 
ch, 32,  §  13 ;  3  Black.  Com.  5 ;  vestigation.  But  wherever  it  draws 
Broom's  Com.  332 ;  Cooley  on  Torts,  the  line,  an  owner  has  a  right  to  a 
46;  Northrop  v.  Burrows,  10  Abb.  hearing,  on  the  question  whether  his 
Pr.  365 ;  Jones  v.  Williams,  11  M.  &  property  falls  within  it.  ...  It 
W.  176 ;  Lanfear  v.  Mayor,  4  La.  97 ;  would  seem  doubtful,  at  least, 
s.  c,  33  Am.  Dec.  477 ;  Harvey  v.  De  whether  actual  necessity  ought  not 
Woody,  18  Ark.  353;  Ferguson  v.  to  be  the  limit  when  the  question 
City  of  Selma,  43  Ala.  398 ;  People  v.  arises  under  the  constitution  between 
Vanderbilt,  38  N.  Y.  396 ;  State  v.  the  public  and  an  individual."  Salem 
Flannagan,  67  Ind.  140;  City  of  In-  v.  Eastern  E.  Co.,  98  Mass.  .431,  com- 
dianapolis  v.  Miller,  27  Ind.  394 ;  mented  on ;  and  Train  v.  Boston  Dis- 
Grove  v.  City  of  Fort  Wayne,  45  Ind.  infecting  Co.,  144  Mass.  533,  distin- 
439 ;  S.  C,  15  Am.  Rep.,  262 ;  Wood's  guished. 
Law  of  Nuisance,  §  109. 
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unwarrantably  invade  private  rights,  or  clearly  transcend  the 
powers  granted  to  them." ' 

§  1025.  The  power  of  municipal  corporations  as  to  de- 
claring what  is  a  nnisance. —  The  Supreme  Court  of  Col- 
orado has  construed  the  language  of  a  charter  of  a  city  em- 
powering it  "to  make  regulations  to  secure  the  general 
health  of  the  inhabitants,  to  declare  what  shall  be  nuisances 
and  to  prevent  and  remove  the  same,"  to  clothe  the  city 
"  with  authority  to  declare,  by  general  ordinance,  what  shall 
constitute  a  nuisance.  That  is  to  say,  the  city  may  by  such 
ordinance  define,  classify  and  enact  what  things  or  classes 
of  things,  and  under  what  conditions  and  circumstances, 
such  specified  things  are  to  constitute  and  be  deemed  nui- 
sances. For  instance,  the  city  might  under  such  authority 
declare  by  ordinance  that  slaughter-houses  within  the  limits 
of  the  city,  carcasses  of  dead  animals  left  lying  within  the 
city,  goods,  boxes  and  the  like  piled  up  or  remaining  for  a 
certain  length  of  time  on  the  sidewalks,  or  other  things  inju- 
rious to  the  health,  or  causing  obstructions  or  danger  to  the 
public  in  the  use  of  the  streets  and  sidewalks,  should  be 
deemed  nuisances;  not  that  the  city  council  may,  by  a  mere 
resolution  or  motion,  declare  any  particular  thing  a  nuisance 
which  has  not  theretofore  been  pronounced  to  be  such  by 
law,  or  so  adjudged  by  judicial  determination."* 

I  Dillon  on  Miinio.  Corp.,  §  379.  phia  v.  Providence  Trust  Co.  (1890), 
In  Durham  v.  City  of  New  Britain  132  Pa.  St  224 ;  s.  C,  18  Atl.  Eep. 
(1887),  55  Conn.  378;  S.  C,  11  Atl.  1114,  the  Supreme  Court,  of  Pennsyl- 
Rep.  854,  the  Supreme  Court  of  Con-  vania  held  that  under  the  power  of 
necticut  held  an  ordinance  of  the  the  board  of  health  of  the  city,  given 
•  city  council,  passed  under  power  by  statute,  "  to  remove  the  cause  of 
given  it  by  statute  to  better  protect  all  nuisances  that  now  exist  or  may 
and  preserve  the  waters  of  a  lake,  be  hereafter  created,"  the  board  could 
the  source  of  its  water  supply,  pro-  require  privy  wells  to  be  cleaned  and 
hibiting  sailing  of  boats  upon  its  purified ;  but  they  had  no  power  to 
surface  and  fishing  therein,  to  be  a  demand  the  construction  of  water- 
proper  and  valid  exercise  of  the  po-  closets  and  connections,  and,  on  fail- 
lice  power  of  the  State ;  and  this  ure  of  the  owners  to  comply,  to  con- 
notwithstanding  the  grantors  of  the  struct  such  for  the  city  and  charge 
property  to  the  water  commissioners  the  cost  to  the  owners  of  the  prem- 
had  in  the  grant  a  reservation  to  ises.  See,  also,  Kennedy  v.  Board  of 
themselves  of  a  right  to  sail  upon  Health  (1845),  2  Pa.  St  366. 
and  fish  in  the  lake.     In  Philadel-  2  city  of  Dpnver  v.  Mullen  (1884),  7 
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§  1026.  The  extent  of  the  power  to  abate  nuisances. —  If 

municipal  authorities  are  clothed  with  power  under  charter 
of  the  corporation  upon  a  report  of  its  board  of  hea,lth  to  abate 
nuisances,  they  may  abate  a  nuisance  summarily.  But  when 
proceeding  thus  summarily  they  do  so  at  their  peril,  and  if 
the  owner  can  establish  the  fact  that  the  property  destroyed 
was  not  a  nuisance,  he  may  recover  from  the  municipality  any 
damages  he  may  have  sustained.^* 

§  1037.  Abatement  of  decayed  and  noisome  tenement 
houses. —  A  city  charter  provided  that  its  "  city  council  shall 
have  power  to  prevent  and  cause  the  removal  of  all  nuisances 
within  said  city,  such  as  all  decayed  and  dilapidated  houses  or 
structures  calculated  to  produce  disease  of  any  kind,  or  unfit 
for  use  or  habitation,  and  things  producing  noxious  smells  in 
frequented  parts  of  the  city,  and  things  producing  unhealthy 
exhalations  and  prejudicial  to  the  health  of  the  city,  and 


Colo.  34S,  353.  See,  also,  Everett  v. 
Council  Bluffs,  40  Iowa,  66 ;  Yates  v. 
Milwaukee,  10  Wall.  497.  In  Chicago 
&&  E.  Co.  V.  City  of  Joliet  (1875),  79 
111.  35,  an  action  by  the  city  to  enjoin 
a  railroad  company  from  running 
its  trains  through  the  public  streets 
and  over"  certain  "  public  grounds  " 
of  the  city,  which  the  city  council  by 
ordinance  had  declared  to  be  a  nui- 
sance, the  Supreme  Court  of  Illinois 
reversed  the  court  below,  which  had 
granted  an  injunction,  and  remanded 
the  case  with  directions  to  dismiss 
the  bill,  declaring  that  they  would 
regard  the  ordinance  as  without  ef- 
fect upon  the  case,  although  the 
charter  conferred  upon  the  common 
council  the  power  to  abate  and  re- 
move nuisances  and  to  punish  the 
authots  thereof,  and  to  define  and 
declare-  what  shall  be  deemed  nui- 
sances, upon  the  authority  of  Yates 
V.  Milwaukee,  supra,  and  State  v. 
Jersey  City,  29  N.  J.  Law,  170. 

'  Mayor  &c.  of  Americus  v.  Mitchell 
(1887),  79  Ga.  807 ;  s.  c,  5  S.  E.  Rep.  301, 
in  which  it  was  further  held  that  it 


was  error  to  grant  an  injunction  to 
restrain  the  city  authorities  from  de- 
stroying a  dam  within  the  limits  of  the 
city  which  had  already  been  washed 
away  by  floods  and  where  the  pond 
which  the  authorities  prepared  to 
abate  as  a  nuisance  had  been  de- 
stroyed. In  State  v.  Franklin  (1888), 
40  Kan.  410 ;  s.  C,  19  Pac.  Eep.  801,  it 
was  held  that  under  the  provision  of 
the  laws  of  Kansas  as  to  cities  which 
gives  the  city  councils  authority  to 
"  purchase  or  condemn  and  hold  for 
the  city  within  or  outside  the  city 
limits,  within  five  miles  therefrom, 
all  necessary  lands  for  hospital  pur- 
poses and  water-works,"  and  "that 
the  police  jurisdiction  of  the  city 
shall  extend  over  such  lands  and 
property  to  the  same  extent  as  over 
public  cemeteries,"  the  words  "such 
lands  "  refer  only  to  those  proper  and 
necessary  for  hospital  purposes  and 
water-works,  and  there  is  no  power 
in  the  city  to  abate  a  nuisance  within 
five  miles  of  its  limits  except  it  be 
upon  those  of  particular  lands. 
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things  calculated  seriously  to  impair  the  comfort  and  conven- 
ience of  the  inhabitants  of  the  city."  The  Supreme  Court  of 
Alabama  construed  this  provision  of  the  charter  to  clothe  the 
corporate  authorities  of  the  city  with  the  amplest  powers  to 
protect  the ,"  health  "  and  peace  and  "  comfort "  of  its  inhabit- 
ants —  an  authority  well  conferred  upon  it  by  the  legislature. 
But  even  without  such  special  authority,  those  powers  are  in- 
cident to  all  incorporated  towns  and  cities,  as  a  means  of 
discharging  the  duty  to  abate  all  nuisances  which  hurt,  incon- 
venience or  damage  its  inhabitants,  or  any  particular  portion 
of  them.'  The  court  sustained  the  chancellor  in  refusing  an 
injunction  to  restrain  the  city  authorities  from  removing  tene- 
ments whieh  the  proof  showed  to  be  two  old  and  almost 
worthless  houses,  filthy  and  crowded  with  filthy  tenants,  and 
that  they  were  injurious  to  the  health  and  comfort  of  the 
■  neighborhood,  and  had  been  occupied  by  patients  afflicted 
with  the  small-pox,  and  that  they  were  in  an  improving  and 
flourishing  part  of  the  city,  and  that  the  owner  was  able  to 
repair  and  improve  them,  but  failed  to  do  so.'' 

§  1028.  Removal  of  occupants  —  Express  authority  or  ex- 
traordinary peril. —  The  power  of  the  board  of  health  to  abate 
nuisances  and  the  causes  of  them  and  to  enforce  sanitary  reg- 
ulations is  very  great,  and  the  courts  never  interfere  with  the 
legitimate  use  of  their  power,  but  excuse  an  excessive  exercise 
of  the  power  when  there  is  great  peril  of  the  public  health. 
"When,  however,  they  claim  to  remove  citizens  from  their 
homes,  and  close  up  their  houses,  they  must  have  either  the 
sanction  of  law  for  it,  or  they  must  be  justified  by  great  pub- 
lic necessity,  which  demands  such  action  —  upon  the  same 
principle  that  buildings  may  be  blown  up  to  prevent  the  spread 
of  a  great  conflagration.  "  The  law  looks  with  too  jealous  an 
eye  upon  the  right  of  every  man  to  the  peaceful  possessidn  of 
his  house,  his  castle,  the  dwelling  place  of  himself  and  familj^, 
to  permit  him  to  be  ejected  from  it,  except  in  a  clear  case  of 
right." ' 

>  Ferguson  u  City  of  Selma  (1869),  'Eddy   v.    Board    of    Health,    10 

43  Ala.   398 ;  Ex  parte  Burnett  30  Phila.  94,  where  the  court  holds,  in 

Ala.  461,  465.  effect,  that  except  in  extraordinary 

'Ferguson  v.  City  of  Selma  (1869),  emergencies  there  is  no  constitutional 

m  Ala.  498.  right    to    enter  dwelling-houses    to 
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§  1029.  Power  to  define  nuisances  not  absolute. —  Though 
a  city  may  have  the  power  under  its  charter  to  abate  nui- 
sances, and  also  the  extraordinary  power  to  define  and  declare 
what  is  a  nuisance,  which  is  broader  than  its  general  authority 
to  abate,  neither  will  justify  a  wanton  declaration  that  an  act 
or  vocation  is  a  nuisance  which  unquestionably  is  not,  or  an 
unwarrantable  invasion  of  private  rights.* 


§  1030.  The  same  subject  continued. —  While  the  legisla- 
ture in  the  exercise  of  the  police  power  may  prohibit  in  par- 
ticular localities  such  use  of  property  as  is  injurious  to  public 
health,  it  has  no  authority  to  declare  or  to  authorize  munici- 
pal authorities  to  declare  the  building  of  a  private  residence 
on  one's  land  to  be  a  nuisance  because  the  same  may  have  a 
tendency  to  depreciate  the  value  of  adjoining  property  by 
shutting  out  the  breeze  from  a  body  of  water  and  obstructing 
the  view  to  the  sea,  as  it  would  virtually  deprive  the  owner 
of  the  use  of  his  property  without  compensation.* 


search    for    nuisances,    without    a 
search-warrant  therefor. 

1  City  of  Kansas  v.  McAleer  (1888), 
31  Mo.  App.  433,  in  which  case  the 
appellate  court  reversed  the  criminal 
court  below  and  sustained  the  valid- 
ity of  an  ordinance  of  the  city  declar- 
ing it  a  nuisance  and  prohibiting 
"  the  running  or  operating  of  a  rock- 
crushing  machine  in  any  block  or 
square  wherein  there  are  three  or 
more  residences  or  dwellings  occu- 
pied." Among  other  things  the  ap- 
pellate court  held  that  the  fact  that 
the  machine  was  In  operation  at  the 
place  charged  before  the  passage  of 
the  ordinance  was  of  no  avail  as  a 
defense.  On  this  point  see,  also, 
Hay  den  v.  Tucker,  37  Mo.  214 ;  Camp- 
bell V.  Seaman,  63  N.  Y.  568 ;  Wier's 
Appeal,  74  Pa.  St  330;  Coates  v. 
Mayor,  7  Cowen,  585.  Nor  would 
the  fact  that  the  most  modern  ap- 
pliances were  made  use  of  and  that 
the  offensiveness  and  annoying  char- 
acter of  the  machine  were  thereby 


reduced  to  the  minimum  be  a  de- 
fense   State  V.  Ball,  59  Mo.  321. 

2  Quintinl  v.  Board  &c.  of  Bay  St. 
Louis  (1886),  64  Miss.  483;  S.  C.,  1  So. 
Bep.  625,  in  which  case  it  was  also 
held  that,  where  a  particular  use  of 
property  is  declared  by  a  municipal 
ordinance  to  be  a  nuisance  and  also 
a  crime,  the  chancery  court  still  has 
jurisdiction  to  grant  the  owner  an 
injunction  against  a  suppression  of 
the  alleged  nuisance,  although  its 
effect  be  to  protect  the  owner  from 
a  criminal  prosecution  under  such 
ordinance.  In  Ex  parte  O'Lcary 
(1887),  65  Miss.  80;  s.  C,  3  So.  Rep. 
144,  the  Supreme  Court  of  Mississippi 
held  an  ordinance  of  a  municipality 
declaring  it  a  nuisance  "  to  erect  hog- 
pens within  any  inclosure  in  the  city 
limits,  or  to  permit  hogs  to  run  at 
large  within  any  lot  or  inclosed 
place  in  the  city,"  except  at  certain 
designated  places,  and  directing  that 
all  such  lots  and  pens  be  abated  as 
nuisances,  to  be  invalid  as  being  too 


§§  1031,  1032.]  S0PPEKSSION   OF   NUISANCES. 


1053 


§  1031.  Limitation  of  power  to  define  nuisances  further 
illustrated, —  While  authority  to  prevent  and  abate  nuisances 
may  be  constitutionally  conferred  on  a  municipal  corporation, 
such  power,  conferred  in  general  terms,  cannot  be  taken  to 
authorize  extra-judicial  condemnation  of  that  as  a  nuisance 
which,  in  i|;s  nature  or  use,  is  not  such.' 

§  1033.  Municipality  confined  to  mode  prescribed  in  the 
charter  or  statute. —  In  Iowa,  where  the  statute  empowers 
cities  to  prohibit  the  erection  within  certain  limits  of  wooden 

broad  and  sweeping.  See  Wood  on 
Nuisances,  §  518.  So  in  Town  of 
Arkadelphia  y.  Clark  (1889),  53  Ark. 
23 ;  s.  C,  11  S.  W  Rep.  957,  an  ordi- 
nance of  the  town  prohibiting  the 
owning,  keeping  or  raising  of  bees 
within  the  corporate  linlits  was  held 
by  the  Arkansas  Supreme  Court  to 
be  too  broatJ,  and  therefore  invalid. 
The  court  said :  —  "Neither  the  keep- 
ing, owning,  or  raising  of  bees  is  in 
itself  a  nuisance.  Bees  may  become 
a  nuisance  in  a  city,  but  whether 
they  are  so  or  not  is  a  question  to  be 
judicially  determined  in  each  case. 
The  ordinance  under  consideration 
undertakes  to  make  each  of  the  acts 
named  a  nuisance  without  regard  to 
the  fact  whether  it  is  so  or  not,  or 
whether  bees  in  general  have  become 
a  nuisance  in  the  city." 

iPoyer  v.  Village  of  Des  Plaines 
(1885),  18  111.  App.  235,  adhered  to  in 
Village  of  Des  Plaines  v.  Poyer  (1887), 
33  IlL  App.  574,  in  which  an  ordi- 
nance of  the  village  declaring  all 
picnics  to  be  nuisances  regardless  of 
their  character  was  held  to  be  in- 
valid upon  the  principle  announced 
in  the  text  In  People  v.  Gordon 
(1890),  81  Mich.  306 ;  S.  C,  45  N.  "W. 
Hep.  658,  the  Supreme  Court  of  Mich- 
igan held  a  requirement  by  the  com- 
mon council  of  a  city  that  garbage 
shall  be  removed  through  and  out  of 
the  city  in  water-tight,  closed  carts 
or  wagons,  marked  "garbage,"  to  be 


a  reasonable  regulation.  In  City  of 
St  Paul  V.  Gilflllan  (1886),  36  Minn. 
298;  S.  C  31  N.  W.  Eep;  49,  the  Su- 
preme Court  of  Minnesota  held  an 
ordinance  of  the  city  declaring  the 
emission  of  dense  smoke  from  the 
smoke-stack  of  any  boat  or  locomo- 
tive, or  from  any  chimney,  anywhere 
in  the  city,  a  public  nuisance,  void 
and  unauthorized,  as  the  charter  of 
the  city  nowhere  gave  it  power  to 
declare  what  acts  or  omissions  shall 
constitute  a  nuisance.  The  court 
distinguished  Harman  v.  City  of  Chi- 
cago, 110  111.  400,  411,  which  sus- 
tained a  prosecution  under  a  similar 
ordinance  of  that  city,  in  that  the 
city  council  there  were  expressly  au- 
thorized by  the  legislature  "to  de- 
clare what  shall  be  a  nuisance,  and 
to  abate  the  same,  and  to  impose 
fines  upon  parties  who  may  create, 
continue  or  suffer  nuisances  to  ex- 
ist" The  Minnesota  court  further 
said :  —  "It  will  not  be  assumed  that 
the  legislature  may  authorize  that  to 
be  declared  a  nuisance  which,  from 
the  nature  of  the  case,  is  not  and 
cannot  become  such.  But  the  mat- 
ter prohibited  by  this  ordinance  may 
become  a  nuisance,  and  may  there- 
fore be  the  proper  subject  for  regu- 
lation or  restraint  by  the  city  council 
under  legislative  sanction."  See  North 
Chicago  City  By.  Co.  v.  Lake  View, 
105  111.  307. 
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buildings  on  petition  of  the  owners  of  two-thirds  of  the 
ground  embraced  within  those  limits,  this  petition  is  a  neces- 
sary prerequisite  to  legalize  such  a  prohibition.'  The  reason 
is,  as  expressed  by  the  Supreme  Court  of  Iowa  in  another  casej 
that  "  when  a  thing  is  directed  to  be  done  through  certain 
means,  or  in  a  particular  manner,  there  is  implied  an  inhibi- 
tion upon  doing  it  through  other  means  or  in  a  different  man- 
ner."* The  rule  is  well  settled  that  a  municipal  corporation 
has  the  power  to  treat  as  a  nuisance  a  thing  that  from  its 
character,  location  and  surroundings  may  and  does  become 
mch.  The  Supreme  Court  of  Illinois,  discussing  this  general 
sqbject,  said : — "  But  in  doubtful  cases,  where  a  thii^  may  or 
may  not  be  a  nuisance,  depending  upon  a  variety  of  circum- 
stances requiring  judgment  and  discretion  on  the  part  of  the 
town  authorities  in  exercising  their  legislative  functions,  under 
a  general  grant  of  power  like  the  one  We  are  considering, 
their  action  under  such  circumstances  would  be  conclusive  of 
the  question." ' 

§  1033.  The  same  subject  continued. —  The  United  States 
Supreme  Court,  in  discussing  the  limits  of  power,  said : —  "  It 
is  a  doctrine  not  to  be  tolerated  in  this  country  that  a  mu- 
nicipal corporation,  without  any  general  laws,  either  of  the 
city  or  of  the  State,  within  which  a  given  structure  can  be 
shown  to  be  a  nuisance,  can,  bj'^  its  mere  declaration  that  it  is 
one,  subject  it  to  removal  by  any  person  supposed  to  be  ag- 
grieved, or  even  by  the  city  itself.  This  would  place  every 
house,  every  business,  and  all  the  property  of  the  city,  at  the 
uncontrolled  will  of  the  temporary  local  authorities."  * 

1  City  of  Des  Moines  v.  Gilchrist  Phelps,  10  La.  Ann.  327 ;  Mayor  &c. 
(1885),  67  Iowa,  210.  v.  Hoflfman,  29  La.  Ann.  C51.    As  to 

2  City  of  Keokuk  v.  Scroggs,  39  ordinances  providing  for  the  sum- 
Iowa,  447.  niary  destruction  of  wooden  build- 

3  North  Chicago  City  Ry.  Co.  v.  ings,  see  Brady  v.  Northwestern  Ins. 
Town  of  Lake  View,  105  111.  207;  S.  Co.,  11  Mich.  425;  "Wadlelgh  v.  Gil- 
c,  44  Am.  Rep.  788.  man,  12  Me.  403 ;  2  Bacon's  Abridg. 

<  Yates  V.  Milwaukee,  10  Wall.  505.  147;  Clark  v.  City  of  South  Bend,  85 

See,  also,  Hart  v.  Mayor,  3  Paige,  213 ;  Ind.  276 ;  s.  a,  44  Am.  Rep.  13 ;  Fer- 

Mayor  &o.  v.  Gerspach,  83  La.  Ann.  tilizing  Co.  v.  Hyde  Park,  97  U.  8. 

1011 ;   Baker  v.   City  of  Boston,   12  659.  669 ;  2  Kent's  Com.  839 ;  Fields  v. 

Pick.  184 ;  First  Municipality  v.  Bli-  Stokeley,  99  Pa.  St.  306 ;  s.  c,  44  Am. 

neau,   3  La,  Ann.  689;  Kennedy  v.  Rep.    109;   Respublica  v.  Duquet,   2 
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1055 


§  1034.  Abatement  of  structures  endangering  public 
safety. —  A  municipality  may,  with  the  strong  hand,  abate  a 
public  or  common  nuisance  which  endangers  either  the  health 
or  the  safety  of  its  citizens.*  But  a  railway  track  laid  upon  a 
city  street  in  good  faith  under  a  corporate  charter  granted 
for  the  purpose,  but  not  endangering  the  health  or  safety  of 
the  inhabittots,  cannot  be  classed  among  the  nuisances  which 
the  city  authorities  may  abate  summarily  without  resort  to  the 
processes  of  the  law,  even  though  by  reason  of  the  manner  of 
its  construction  it  may  obstruct  the  street  to  such  a  'degree 
as  to  amount  to  a  nuisance.* 

§  1035.  Person  charged  with  maintaining  a  nuisance  en- 
titled to  notice  or  hearing. —  The  question  of  nuisance  can 
be  conclusively  decided,  for  all  legal  uses,  by  the  established 

Yeates,  493;  Corporation  of  Knox- 
ville  V.  Bird,  13  Lea,  121 ;  City  of  Sa- 
lem V.  Maynes,  123  Mass.  372 ;  Field 
V.  City  of  Des  Moines,  39  Iowa,  575 ; 
a  C,  18  Am.  Rep.  46.  In  Meeker  v. 
Van  Rensselaer,  15  Wend.  387,  it  was 
held  lawful  for  an  oflScer  acting  un- 
der a  board  of  health  to  tear  down  a 
tenement  house  cut  up  into  small 
apartments  and  calculated  to  breed 
disease. 

1  KJingler  v.  Bickel  (1887),  117  Pa. 
St  336,  in  which  the  Supreme  Court 
of  Pennsylvania  held  that  the  high 
constable  and  his  posse  of  a  borough 
were  not  liable  in  damages  for  the 
demolition  under  orders  of  the  town 
council  of  the  borough  of  a  frame 
wooden  building  which  was  in  the 
course  of  construction  contrary  to 
the  provisions  of  an  ordinance  of  the 
borough  which  prohibited  the  ex-ec- 
tion  of  such  buildings  within  the  lim- 
its in  which  It  was  being  erected. 
Another  ordinance  provided  that  per- 
sons violating  the  one  above  referred 
to  "  shall  be  compelled  to  remove  the 
structure  or  pay  the  cost  of  removal 
by  council  with  the  addition  of 
twenty  per  centum,  and  also  pay  a 
penalty  of  fifty  dollars  for  evpry  day 


the  same  shall  remain  standing 
within  the  limits  prescribed  in  this 
ordinance,"  etc.  The  town  council 
ordered  its  officers  with  a  posse  to 
destroy  and  remove  the  structure 
propose  to  be  erected.  The  Supreme 
Court  said :  — "  Every  frame  building 
erected  in  a  closely  built  up  portion 
of  a  town  in  violation  of  a  lawful  or- 
dinance prohibiting  it  may  be  said  to 
be  a  nuisance,  owing  to  the  danger 
from  fire ;  but  it  is  not  such  a  nui- 
sance per  se  as  would  justify  a  pri- 
vate person  in  a,bating  it.  But  when 
it  comes  to  a  question  of  the  power 
of  council  to  abate  it  and  enforce  its 
ordinance,  we  have  an  entirely  dif- 
ferent question  before  us." 

■■*  Eastern  &c.  Pass.  Ey.  Co.  v.  City 
of  Easton  (1890),  133  Pa.  St  505 ;  s.  C, 
19  Am.  St  Rep.  658,  holding  that 
where  the  authorities  of  a  city  have 
declared  such  a  track  to  be  in  viola- 
tion of  a  municipal  ordinance  and  a 
public  nuisance,  and  have  summarily 
undertaken  to  remove  it  by  force,  and 
the  railway  prays  for  an  injunction 
against  such  removal,  the  city  not 
.applying  by  cross-bill  or  otherwise 
for  a  legal  adjustment  of  the  differ- 
.  ences  between  the  company  and  it- 
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courts  of  law  or  equity  alone,  and  the  resolutions  of  officers,  or 
of  boards  organized  by  force  of  municipal  charters,  cannot  to 
any  degree  control  such  decision.'  The  power  given  to  the 
board  of  health  of  a  town,  under  the  statute  of  New  York 
which  gives  to  the  board  of  health  power  "  to  receive  and  ex- 
amine into  the  nature  of  complaints  made  by  any  of  the 
inhabitants  concerning  nuisances,"  etc.,  by  necessary  implica- 
tion requires  such  a  board  to  give  a  reasonable  notice  to  the 
person  charged  with  maintaining  a  nuisance  that  complaint 
has  been  made  or  that  such  fact  exists,  to  afford  him  an  op- 
portunity to  be  heard  in  refutation  of  the  charge." 

§  1036.  Construction  of  statutes  requiring  notice  to  own- 
ers to  remove  nuisances. —  The  statute  of  New  York  requires 
the  board  of  health  to  serve  an  order  for  the  removal  of  a  spe- 
cial nuisance  on  the  occupant  and  the  owner  of  the  premises 
where  the  nuisance  exists,  and,  in  case  of  disobedience  on  their 
part,  authorizes  a  removal  of  the  nuisance,  and  makes  the  ex- 
pense of  the  removal  of  the  nuisance  by  the  board  a  charge 
on  the  occupant  of  the  premises.  An  order  to  remove 
such  a  nuisance,  directed  to  one  having  an  interest  in  the 

self,  an  injunction  should  be  granted  but  who  was  not  heard,  and  who  had 
■without  regard  to  the  merits  of  the  no  opportunity  of  being  heard  before 
controversy.  the  board  of  health,  such  party  is  not 
1  Hutton  V.  City  of  Camden  (1876),  concluded  by  the  findings  or  adjudi- 
39  N.  J.  Law,  123,  in  which  case  the  cations  of  that  board,  and  may  con- 
action  of  a  board  of  health,  finding  test  all  the  facte  upon  which  his  lia- 
that  a  nuisance  existed  on  a  person's  bility  is  sought  to  be  established." 
property,  in  the  absence  «f  such  per-  ^  People  v.  Board  of  Health  (1891), 
«on,  and  without  notice  to  him,  was  58  Hun,  595 ;  s.  C,  35  N.  Y.  St  Rep. 
void,  even  when  it  came  collaterally  411 ;  13  N.  Y.  Supl,  561,  holding  the 
in  question.  Tiedeman's  Limitations  proceedings  in  this  case  fatally  de- 
of  Police  Powers,  437.  See,  also,  City  of  fective  because  of  the  omission  to 
Salem  v.  Eastern  E.  Co.,  98  Mass.  431,  give  notice  reasonable  in  point  of 
an  action  to  recover  the  expenses  of.  time  to  the  relator,  a  railroad  com- 
an  abatement  of  a  nuisance  made  by  pany  of  which  complaint  was  made, 
the  city  under  the  adjudication  of  a  This  results  from  the  duties  of  a 
board  of  health.  In  this  case  the  board  in  such  matters  being  of  a 
Supreme  Coui't  of  Massachusette  guasi-judicial  nature,  and  the  per- 
said :—  "  But  the  court  are  of  opin-  sons  complained  of  having  a  right  of 
ion  that  in  a  suit  to  recover  expenses  hearing  before  a  final  judgment  at 
incurred  in  removing  a  nuisance,  common  law  and  under  the  State 
when  prosecuted  against  a  party  ou  constitution, 
the  ground  that  he  caused  the  same. 
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premises  on  which  it  exists,  and  served  on  his  agent,  who  is  in 
occupancy  of  the  premises,  does  not  impose  upon  the  agent 
the  duty  of  removing, the  nuisance.'  A  statute  of  Pennsylva- 
nia authorizes  the  board  of  health  of  a  municipal  corporation, 
after  giving  notice  to  the  owner  of  property  that  from  some- 
thing connected  with  its  construction,  or  some  use  of  it,  it  is 
a  nuisance,  to  remove  it  or  take-  such  action  as  will  cause  the 
nuisance  to  cease,  to  have  it  removed  or  make  such  alterations 
in  the  property  as  may  be  needed  to  prevent  the  nuisance. 
For  the  expense  of  this  there  is  given  by  the  statute  a  right  of 
action  on  what  is  styled  a  municipal  claim  for  lien.  In  a  pro- 
ceeding to  enforce  such  a  claim,  it  is  necessary  to  aver  that 
notice  to  remove  the  nuisance  or  take  the  other  steps  required 
to  abate  it  was  made  to  the  rightful  owner.^ 

§  1037.  Proceedings  in  equity  for  attatcment  of  nuisances. 

When  a  board  of  health  proceeds  by  bill  in  chancery  for  an 
injunction  to  prohibit  the  continuance  of  a  nuisance  as  allowed 
by  the  New  Jersey  statute,  a  notice  is  not  necessary,  as  where 
the  boards  proceed  by  summary  process  to  abate  nuisances ; 
for  in  cases  of  that  kind  the  statute  provides  that  the  boards 
shall  give  notice  of  their  intention  to  abate  to  the  owners  of 
the  property  or  those  engaged  in  the  business  alleged  to  be  a 
nuisance.'     Under  this  New  Jersey  statute  only  sach  a  nui- 

1  Lydecker  v.  Bells  (1888),  3  N.  T.  93  Pa.  St  455;  Gans  v.  The  City,  102 
Supl.  333 ;  s.  C  20  N.  Y.  St  Rep.  886.  Pa.  St  97.  In  this  last  case,  Trunkey, 

2  Philadelphia  v.  Dungan  (1889),  Justice,  said : — "  Notice  to  the  owner 
124  Pa.  St  53 ;  S.  C,  16  Atl.  Rep.  534 ;  being  a  prerequisite,  the  claim  should 
33  W.  N.  C.  343.  In  Connellsville  be  filed  against  the  property  in  the 
Borough  V.  Gilmore,  15  W.  N.  C.  843,  name  of  the  person  upon  whom  no- 
such  a  proceeding,  the  court  said :  —  tice  wqs  served.  The  law  requires 
"  A  municipal  claim  being  the  creat-  the  return  and  registry  of  the  own- 
ure  of  statute  and  unknown  to  the  ers  of  every  lot  of  ground  upon  the 
common  law  must  conform  to  the  plans  of  the  city,  and  if  so  registered 
law  of  its  creation.  This  claim  is  rad-  the  lot  shall  not  be  sold  for  taxes  or 
ically  defective.  The  act  of  1851  only  other  municipal  claims,  except  in  the 
empowers  the  borough  to  file  such  a  name  of  the  owner  as  returned.  Al- 
claim  after  the  default  of  the  owner  though  the  proceeding  is  in  rem,  it  is 
or  occupier  to  remove  the  obstruc-  contemplated  that  the  owner's  name 
tion  and  after  a  demand  upon  him  shall  appear  in  the  claim  and  pro- 
by  the  borough  authorities  to  do  so.  ceedings  thereon." 

Such  demand,  being  a  prerequisite,        » State  v.  Neidt  (N.  J.  Eq.,  1890),  19 
should   have  been    averred    in    the    Atl.  Rep.  318. 
claim."    See,  also,  Simons  v,  Kem, 
67 
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sance  as  is  hazardous  to  public  health  can  be  abated,  and 
where  it  simply  renders  home  uncomfortable  or  depreciates 
the  value  of  property,  or  amounts  only  to  an  annoyance  to 
individuals  or  communities,  relief  must  be  sought  by  the  indi- 
vidual or  the  community.'  The  New  Jersey  statute  has  been 
construed  not  to  .clothe  boards  of  health  with  the  functions 
of  the  attorney-general  in  cases  of  public  nuisances,  but  to 
authorize  them  in  their  own  names  to  secure  for  individuals 
that  protection  which  equity  would  afford  to  those  persons 
upon  their  own  suit.  The  statute  requires,  also,  that  the  fact 
that  there  exists  a  special  injury  which  would  enable  an  indi- 
vidual to  sue  shall  appear  by  the  pleadings.* 

§  1038.  The  same  subject  continued  —  Minnesota  decis- 
ions.—  In  Minnesota  it  has  been  held  that  a  municipal  cor- 
poration, clothed  by  its  charter  with  power  "  to  remove  and 
abate  any  nuisance  injurious  to  the  public  health,"  and  "  to  do 
all  acts  and  make  all  regulations  which  may  be  necessary  and 
expedient  for  the  preservation  of  health  or  the  suppression  of 
disease,"  may,  at  its  election,  in  cases  falling  within  some  rec- 
ognized head  of  equity  jurisdiction,  resort  to  a  court  of  equity 
to  aid  it  in  enforcing  its  public  duties  to  preserve  the  public 
health  of  its  inhabitants  and  maintain  in  its  own  name  an  ac- 
tion to  abate  a  public  nuisance  within  its  corporate  limits 
affecting  the  public  health  of  the  municipality.'    A  town  in 

1  State  V.  Neidt  (N.  J.  Eq.,  1890),  19  selves  from  the  odors.    The  chancel- 

Atl.  Rep.  318,  in  which  case  the  nui-  lor    ordered    an   abatement  of   the 

sance  complained  of  was  a  fatrren-  nuisance  so  far  as  it  was  hazardous 

daring  factory,  and  the  proofs  were  to    the    public    iealth.     Following 

that  more  than  a  dozen  persons  liv-  Butterfoss  v.  State,  40  N.  J.  Eq.  335. 

ing  in  the  vicinity  were  made  sick  '■'  Board  of  Health  &e.  v.  New  York 

at  their  stomachs  or  nauseated  by  the  Horse  Manure  Co.  (N.  J.  Eq.,  1890), 

odors.    One  was  sick  for  two  days,  19  AtL  Rep.  1098,  in  which  the  chan- 

another  lost  his  appetite  and  on  sev-  cellor  dismissed  the  bill  because  the 

eral  occasions  was  unable  to  eat  his  pleadings  did  not  show  such  a  ease, 

meals.    One  man  felt  so  badly  that  '  Village  of  Pine  City  v.  Munch 

he  was  obliged  to  quit   his  work.  (1890),  48  Minn.  843 ;  s.  C,  44  N.  W. 

Others  refused  to  work  because  of  ■  Rep.   197,  an   action  to   enjoin  the 

the   stench.     Two    were    made   to  defendants  from  so  operating  a  dam 

vomiii  while  in  others  retching  was  as  to  draw  off  the  water  of  a  pond 

the  only  effect    A  nunjber  of  fami-  and  laying  bare  the  submerged  lands 

lies  were  obliged  to  stay  indoors  and  at    such  seasons  as  to   affect  inju- 

cloae  their  windows  to  protect  them-  riously  the  public  health  of  the  vJ- 
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Minnesota  may,  in  its  own  name,  maintain  a  civil  action  to 
abate  a  public  nuisance  constituting  an  obstruction  to  a  high- 
way, and  to  enjoin  its  maintenance,  as  under  the  statutes  of 
that  State  the  care  and  maintenance  of  highways  are  vested 
in  the  towns  in  their  corporate  capacity,  the  supervisors  being 
merely  their  officers  and  agents.'  Upon  the  right  of  a  town 
to  maintain  such  a  suit  in  equity  the  Minnesota  Suprpme 
Court  said :  —  "A  township  is  a  governmental  agency  to 
which  is  intrusted  the  care  and  superintendence  of  highways 
within  its  boundaries,  and  upon  which  is  imposed  the  duty  of 
repairing  them  and  "keeping  them  in  order,  and  removing  ob- 
structions, with  power  to  levy  and  expend  taxes  for  these 
purposes.  In  short,  as  to  all  matters  pertaining  to  highways, 
a  town  is,  to  the  extent  of  these  powers  and  duties,  the  repre- 
sentative of  the  State,  and  if  it  has  the  power  to  abate  such  a 
nuisance,  as  it  undoubtedly  has,  there  is  no  apparent  reason 
why  it  may  not,  in  a  proper  case,  resort  to  a  court  of  equity 
to  aid  it  by  injunction  or  other  appropriate  remedy  in  the 
performance  of  its  public  duties  as  a  governmental  agent  of 
the  State." « 

§  1039.  The  same  subject  continued  —  The  rule  in  other 
States. —  It  has  been  held  that  a  municipal  corporation  can- 
not maintain  an  action  in  equity  under  the  Iowa  code  to  en- 
join and  abate  a  nuisance  on  the  ground  of  injury  to  its 

lage.    It  was  further  held  that  the  Sewage  Co.,  L.  R  30  Eq.  137 ;  Mayor 

fact  that  this  dam  was  erected  by  &c.  v.  Marriott,  9  Md.  160,.  174. 
authority  of  law  would  be  no  defense        i  Township  of  Hutchinson  v.  Filk 

to  the  action  if   the  injury  to  the  (Minn.,  1890),  47  N.  W.  Rep.  355,  fol- 

public  health  of  the  village  as  a  re-  lowingWoodruflPw.Townof  Glendale, 

suit  flowed  from  the  manner  of  con-  33  Minn.  537 ;  Same  v.  Same,  36  Minn, 

struction  or  operation  of  the  dam.  78 ;  s.  c,  1  N.  W.  Rep.  581 ;  Peters  v. 

Se?,  also,  as  bearing  somewhat  upon  Town  of  Fergus  Falls.  85  Minn.  549 ; 

this  doctrine,  3  Pomeroy's  Eq.  Jur.,  s.  a,  29  N.  W.  Rep.  586 ;  Township  of 

§  1314 ;  Mayor  &c.   v.  Bolt,  5  Ves.  Blakely  v.  Devine,  36  Minn.  53 ;  s.  o., 

139;  City  of  Rochester  v.  Erickson,  39  N.  W.  Rep.  343.    As  to  the  equitfi- 

46  Barb.  93 ;  Inhabitants  of  Winthrop  ble  remedy  in  such  a  case,  see  Angel 

V.  Farrar,  11  Allen,  398 ;  Inhabitants  &  D.,  Highw.,  §  380  and  notes.  ; , 
of  Watertown   v.  Mayo,   100  Mass.        2  Township  of  Hutchinson  v.  Filk 

815;  City  of  Taunton  v.  Taylor,  116  (Minn.,   1890),   47    N.   W.   Rep.   255. 

Mass.  254,  263;  Remarks  of  Bacon,  See,  also.  Village  of  Pine    City  v. 

V.  C,  in  Nuneaton  Local  Board  v.  Munch,  43  Minn.  843 ;  s.  a,  44  N.  W. 

Rep.  197. 
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citizens.  The  mode  in  which  it  can  exercise  the  "power  to 
prevent  injury  or  annoyance  from  anything  dangerous,  of- 
fensive or  unhealthy,  and  to  cause  any  nuisance  to  be  abated," 
given  it  by  the  general  statutes  of  the  State,  is  by  making  and 
publishing  ordinances  on  the  subject.'  But  an  action  of  this 
kind  may  be  maintained  under  the  statutes  of  Massachusetts 
by  a  municipal  corporation.^ 

1  City  of  OUumwa  v.  Chinn  (1888),  Mhss.  354,  which  was  a  bill  in  equity 
75  Iowa,  405;  S.  C,  39  N.  W.  Rep.  brought  in  the  name  of  the  city  by 
670,  an  action  by  the  city  to  enjoin  its  board  of  health  to  restrain  the  ex- 
the  carrying  on  of  the  bnsiness  of  ercise  of  an  offensive  trade  or  em- 
defendants,  who  were  conducting  a  ployment  which  the  board  of  health 
slaughter-house.  prohibited  under  the  powers  given  it 

2  Taunton    v.   Taylor    (1874),    116  by  the  MassachusettiLstatutes. 
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1117.  Description  of  work  in  reso- 

lution. 

1118.  Conclusiveness  of  assessor's 

action. 

1119.  Assessments      for      paving 

streets    and    constructing 
sidewalks. 

1130.  When  cost  of  repairing  can- 

not be  charged  to  abutters. 

1131.  Power    of    assessment  illus- 

trated and  limited. 

1132.  The  same  subject  continued. 

1133.  Assessments  for  benefits  and 

damages. 

1134.  Notice  for  bids. 

1135.  Collateral  attack   of  assess- 

ments. 

1126.  Decisions  as  to  property  bene- 
fited. 

1137.  Liabilities  and  rights  of  abut- 
ters. 

1128.  Damages  for  change  of  grade. 

1129.  Action  by  abutter  to  enjoin 

completion  of  a  contract 

1180.  Actions    to    vacate    assess- 

ments. 

1181.  Actions  to  restrain  collection 

of  assessments.' 

1182.  The  same  subject  continued. 

1183.  Actions    to   recover    money 

paid    upon    illegal   assess- 
ments. 

1184.  Power   to     assess   abutting 

owners. 

1135.  The  same  subject  continued.. 

1136.  The  same  subject  continued — 

Homestead  subject  to  sale. 

1137.  Instances    of     tax-bills    ad- 

judged invalid. 
1188.  Liability  of  the  corporation 
for  negligenca 

1139.  The  same  subject  continued. 

1140.  Damages  for  improper  con- 

struction. 

1141.  Thesamesubjectcontinued-T- 

Constitutional  provisions. 
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§  1148.  The  same  subject  continued — 
Defective  streets. 

1143.  Unauthorized  modification  of 

contracts. 

1144.  Bights  of  abutters. 

1145.  Bights  and  remedies  of  abut- 

ters. 

1146.  Xlie  same  subject  continued. 

1147.  Interestof  abutters  in  streets. 

1148.  Liability  of  corporation  for 

consequential  injuries. 

1149.  The  same  subject  continued. 

1150.  Flowage   of   surface    water 

from  streets. 

1151.  The  same  subject  continued. 

1152.  Flowage  of  water  by   con- 

struction of  a  levee. 

1153.  Damages  for  change  of  grade. 

1154.  The  same  subject  continued. 


§  1155.  The  same  subject  continued — 
Connecticut  rule. 

1156.  The  same  subject  continued— 

"  Damage  "  clause  in  con- 
stitutions. 

1157.  Thesamesubjectcontinued — 

Measure  of  damages. 
1.158.  Damages  by  change  of  grade 
further  considered. 

1159.  Thesamesubjectcontinued — 

Common-law  actions. 

1160.  Bight  to  damages  in  Penn- 

sylvania. 

1161.  Estoppel  of  land-owner. 

1162.  Estoppel  further  considered. 

1163.  Actions  by  abutters  —  Plead- 

ing, etc. 

1164.  Questions  for  thg  jury. 


§  1040.  Public  improvements  generally, — Municipal  cor- 
porations of  the  different  kinds  in  our  system  of  government 
have  had  expressly  conferred  upon  them  by  their  charters, 
general  statutes  or  special  legislation,  or  there  is  implied  as 
an  incident  to  their  general  purposes,  the  power  to  make  pub- 
lic improvements  of  a  general  kind  or  local.  In  a  limited 
sense  these  have  been  discussed  in  previous  chapters.^  These 
charters  or  statutes  usually  prescribe  the  mode  in  which  these 
improvements  should  be  provided  for  by  the  governing  au- 
thorities, and  also  the  preliminary  steps,  where  proper,  to  be 
taken  as  precedent  to  and  fully  authorizing  action  of  the  au- 
thorities in  the  matter.  They  also,  as  a  protection  to  the 
citizens,  in  most  instances  provide  a  mode  of  letting  the  con- 
tracts for  work  upon  such  improvements  as  may  be  ordered 
by  advertising  for  proposals  for  bids,  etc.  There  will  be 
found  in  a  previous  chapter  some  discussion  upon  this  partic- 
ular point,  besides  what  may  be  found  here.*  The  right  to 
impose  by  statute  the  cost  of  local  public  improvements  wholly 
or  partly  upon  the  owners  of  the  property  benefited  thereby 
has  been  questioned  at  various  times,  and  there  will  be  given 
here  the  rulings  in  different  jurisdictions  sustaining  the  power 
of  the  legislature.     There  will  also  be  discussed  the  rights 

1  See  chapter  XV,  voL  I,  on  Ex-        ^  See  chapter  XVIII,  vol.  I,  on  Mir- 
.  PRESS  COEPORATE  Powers.  nicipal  Contbacts. 
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of  property  owners  affected  by  public  improvements  to  dam- 
ages resulting  from  them,  as  well  as  from  the  unskilful  man- 
ner in  which  public  works  are  constructed. 

§  1041.  Passage  of  ordinance.—  The  usual  rule  that  the 
mode  of  procedure  to  be  followed  in  the  enactment  of  ordi- 
nances as  prescribed  by  statute  must  be  strictly  observed  ap- 
plies to  those  providing  for  public  improvements.  Such  stat- 
utory powers  constitute  conditions  precedent,  and  unless  the 
ordinance  is  adopted  in  compliance  with  the  conditions  and 
directions  thus  prescribed  it  will  have  no  force.^  The  Su- 
preme Court  of  Ohio  held  that  an  ordinance  of  a  municipal 
corporation  to  condemn  property  for  the  opening  and  exten- 
sion of  a  street,  or  to  improve,  by  .  grading,  curbing  and 
macadamizing,  a  street  so  opened  and  extended,  was  an  ordi- 
nance of  a  permanent  nature  within  the  meaning  of  that  sec. 
tion  of  the  Kevised  Statutes  of  Ohio  which  requires  that  ordi- 
nances of  a  permanent  nature  shall  be  fully  and  distinctly  read 
on  three  different  days,  unless  three-fourths  of  the  members 
elected  dispense  with  the  rule,  and  that  the  statute  was  man- 
datory.- 

§  1042.  When  power  to  be  strictly  construed. —  When  a 
municipal  corporation  seeks  to  impose  upon  citizens  the  bur- 
den of  making  public  improvements,  and  to  hold  the  property 
of  the  individual  liable  therefor,  the  statute  autorizing  such 
improvements  to  be  made  at  the  expense  of  the  citizen  must 
be  strictly  pursued.'    A  South  Dakota  statute  provided  that 

1  State  V.  Mayor  &c.,  25  N.  J.  Law,  McCoy  v.  Briant,  53  Cal.  250;  Smith 

399 ;  Blanchard  v.  Bissell,  11  Ohio  St  v.  Buffalo,  1  Sheld.  (N.  Y.)  493 ;  Sauk 

101;  Elizabethtown  v.  Lefler,  23  IlL  v.  Philadelphia,  4  Brewst  (Pa.)  183; 

90;  Town  of  Danville  v.  Shelton,  76  Beikman's  Case,  11  Abb.  Pr.  164:  Le- 

Va.  325;  Barnett  v.  Newark,  38  III.  land  v.  Lodr  Branch  Comm'ra,  42 

62 ;  Ewbanks  v.  Ashley,  36  111.  177 ;  N.  J.  Law,  375 ;  Van  Alstine  v.  Peo- 

Herzo  «.  San  Fi-ancisco,  38  CaL  134 ;  pie,  37  Mich.  523. 

Welker  v.  Potter.   18  Ohio  St.   85;  2  Campbell  v.   City   of  Cincinnati 

Bloom  V.  Xenia,  33  Ohio  St  461,  466 ;  (Ohio,  1892),  31 N.  E.  Rep.  606.  See,  also, 

State  V.  Bell;  84  Ohio  St  194;  Fuller  Hepburn  v.  City  of  Philadelphia  (Pa., 

V.  Heath,  89  111.  296 ;  Tracey  v.  Peo-  1892),  24  Atl.  Rep.  279. 

pie,  6  Colo.  151 ;  Lewis  v.  St  Louis.  4  8  2  Desty  on  Taxation,  1241 ;  2  Dil- 

Mo.  App.  563 ;  Williams  v.  Willard,  23  Ion  on  Munic.  Corp.,  §  769 ;  1  Black w. 

Vt   369 ;    Missouri    Pac.    R.    Co.  v.  Tax  Titles,  §  613 ;  Merritt  v.  Village 

Wyandotte  (Kan.),  23  Pac.  Rep.  950 ;  of  Portchester,  71  N.  Y.  309 ;  Hewes 
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when  a  city  council  shall  deem  it  necessary  to  make  any  of 
the  improvements  usual  as  to  its  streets,  etc.,  they  shall  "  by 
resolution  declare  such  work  or  improvements  necessary  to  be 
done,  and  such  resolution  shall  be  published  for  four  consecu- 
tive weeks,"  etc. ;  and  it  further  provides  that  twenty  days 
shall  be  allowed  within  which  the  property  owners  may  pro- 
test, and  upon  a  failure  to  do  so  on  the  part  of  a  majority,  the 
council  could  contract  for  the  work  and  assess  for  the  ex- 
penses. This  statute  has  been  construed  to  require  that  the 
resolution  adopted  and  published  should  specifically  designate 
the  work  declared  to  be  necessary  to  be  done ;  and  it  has  been 
held  that  property  owners  and  the  property  would  only  be  lia- 
ble for  the  costs  of  such  improvements  as  are  so  specifically 
designated  in  the  resolution  and  published  in  the  official  paper. 
This  resolution  and  publication  thereof  being  the  only  notice 
required  to  be  given  property  owners  that  the  improvement 
is  ordered  made,  the  improvements  contracted  for  must  con- 
form strictly  to  the  improvements  designated  in  the  resolution 
adopted  and  published.' 

§  1043.  Petition  for  improvements. —  Under  the  statutes 
of  Maryland  a  life  tenant  cannot  bind  the  property  by  joining 
in  an  application  for  an  improvement  along  the  streets  of  a 
city,  and  cannot  be  counted  as  one  upon  the  petition  to  make 
a  majority  of  the  front-foot  owners  which  is  required  to  jus- 
tify the  couflcil  in  ordering  such  improvement.^ 

V.  Eeis,  40  Cal.  355 ;  McLauren  i'.  Gity  fended  on  the  ground  that  a  majority 

of  Grand  Forks.  6  Dak.  397 ;  S.  C,  43  of  tront-foot  owners   had  not  peti- 

N.  W.  Rep.  710;  White  v.  Saginaw,  tioned  for  the  improvement,  which 

67  Mich.  33 ;  S.  c,  34  N.  W.  Eep.  255 ;  defense  the    property  owner  is  al- 

Hoyt  V.  City  of  Saginaw,  19  Mich.  39 ;  lowed  to  make  in  Maryland.     See, 

Pound  U.Chippewa  County,  43  Wis.  63.  also,  Henderson  v.  Mayor,  8  Md.  352. 

1  Mason  v.  City  of  Sioux  Falls  (So.  The  Court  of  Appeals  of  Maryland,  in 
Dak.,  1893),  51  N.  W.  Eep.  670,  in  Mayor  &c.  v.  Boyd,  supra,  said,  in 
which  the  Supreme  Court  held  that  their  reasoning: — "It  is  true  that 
after  a  resolution  of  a  city  council  in  the  ahseuce,  as  in  our  State,  of 
had  been  adopted  and  published,  a  any  special  legislation  on  the  subject, 
change  in  the  work  enhancing  the  the  life  tenant  must  pay  all  the  or- 
cost  would  require  a  new  ordinanca  dinary  annilal  taxes  levied  on   the 

2  Mayor  &c.  of  Baltimore  v.  Boyd  property,  and  also  keep  down  the  in- 
(1885),  64  Md.  10 ;  S.  C,  30  Atl.  Rep.  terest  on  incumbrances  out  of  the 
1028,  an  action  to  enforce  an  asse.ss-  rents  and  profits.    3  Desty  on  Tax- 

•  ment  upon  property  which  was  de-    ation,  695 ;  Burroughs  on  Taxation, 
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§  1044.  The  same  subject  continued. —  The  statute  of 
Michigan  provides  that  highway  improvements  may  be  made 
by  the  township  boards  "  upon  petition  of  a  majority  of  the 
resident  property  holders  upon  such  highway  or  street."  It 
has  been  held  by  the  Supreme  Court  of  that  State  that  where 
one  petition  for  such  an  improvement  is  laid  upon  the  table  by 
the  board  and  a  new  petition  for  the  same  improvement  is 
presented,  the  names  of  persons  appearing  upon  the  first  peti- 
tion but  not  upon  the  second  cannot  be  counted  towards  mak- 
ing a  majority  of  the  resident  property  holders  so  as  to  author- 
ize the  ordering  of  the  improvement  upon  the  second  petition.' 
And  as  a  guardian  of  children  has  no  authority  to  bind  the 
land  of  those  children  that  he  represents',  he  cannot  be  coantod 
towards  making  a  majority  of  the  property  holders  signing  such 
a  petition.^  And  where  lands  are  held  by  two  persons  under 
a  contract  running  to  them  jointly  by  name,  and  only  one  of 
them  signs  the  petition,  it  may  be  shown  by  parol  that  they 
are  husband  and  wife  and  therefore  hoM  in  joint  tenancy ;  and 
the  husband's  signature  alone  will  not  entitle  him  to  be  counted 
•to  make  up  a  majority.' 

223 ;  Cooley  on  Taxation,  2S8 ;  Spang-  taxing  power,  are  not  "  taxes  "  in  the 

ler  V.  York  County,  13  Pa.  St.  327 ;  Var-  ordinary  sense  of  the  term,  but  are 

ney  v.  Stevens,  23  Ma  331.  But  in  case  rather  "  charges  "  upon  the  land,  in- 

of  an  assessment  for  a  betterment  on  separably  incident  to  its  location  in 

real  estate  the  rule  would  seem  to  be  regard  to  other  property.  Mayor  &c. 

diflferent.      Such    betterment  is  re-  v.  Proprietors  &c.,  7  Md.  517;  Gould 

garded  as  an  incumbrance,  to  which  v.  Mayor  &c.,  59  Md.  378." 

the  tenant  for  life  must  contribute  i  Auditor-General    v.    Fisher,    84 

to  the  extent  of  the  interest  during  Mich.  128 ;  s.  c,  47  N.  W.  Rep.  574. 

'his  life  on  the  money  paid,  and  at  his  2  Auditor-General  .u  Fisher,  supra. 

death  the  remainder-man  must  bear  'Auditor-General    v.    Fisheiv    84 

the  charge  of   the    principal.      He  Mich.    128.     It  was   also  urged   in 

must  pay  the  annual  interest  on  the  this  case  that  as  the  township  board 

assessment,    but    the    principal    is  had  determined  that  a  majority  of 

chargeable    to  the    remainder-man.  the  property  owners  had  petitioned 

2  Desty  on  Taxation,  696 ;  Plyrapton  for    the    improvement,  their   judg- 

V.  Boston  Dispensary,  106  Mass.  544 ;  ment  was  final  and  conclusive,  and 

Peck  V.  Sherwood,  56  N.  Y.  615 ;  Gil-  could  not  be   collaterally  attacked, 

lespie  V,  Brooks,  2  Redf.   Sur.   363.  The  court  held,  however,  that  in  the 

This  court  has  also  decided  that  as-  absence  of  a  statutory  provision  that 

sessments  upon  the  owner  of  adja-  such  a  judgment  should  be  conolu- 

cent  property  to  pay  the  expenses  sive,  the  fact  whether  or  not   the 

incident  to  the   paving   of   streets,  requisite  number  of   persons   have 

though  levied  in  the  exercise  of  the  signed  a  petition  or  given  assent  to 
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§  1045.  Determination  of  sufficiency  of  petition. —  The 

opening  of  a  street  in  the  city  of  San  Francisco  was  author- 
ized by  a  California  statute.  It  provided  that  on  petition  to 
the  mayor  by  the  owners  of  a  majoritj'  in  frontage  of  the 
property  described  in  the  statute,  "  as  said  owners  are  or  shall 
be  named  in  the  last  preceding  annual  assessment  roll  for  the 
State,  city  and  county  taxes,"  for  the  opening  of  said  street, 
the  board  constituted  by  the  act  to  carry  it  into  effect  should 
proceed.  There  was  a  petition  to  the  mayor ,  by  property 
owners,  and  he  made  and  attached  a  certificate  to  it  that  a 
majority  of  owners  of  frontage  property  on  the  proposed 
street  had  signed  it.  Upon  this  the  board  for  opening  the 
street  organized  and  proceeded  with  their  work  to  the  point 
of  reporting  finally  to  the  county  court  as  provided  in  the 
statute,  and  that  court  approving  and  confirming  the  report. 
In  an  original  proceeding  for  mandamus  in  the  Supreme  Court 
of  California  to  compel  the  supervisors  of  the  corporation  to 
levy  a  tax  for  the  payment  of  bonds  issued  in  connection  with 
the  opening  of  that  street,  the  court  construed  the  statute 
and  made  these  rulings :  The  sigaing  of  that  petition  by  the 
owners  of  a  majority  in  frontage  of  the  property  was  neces- 
sary to  give  the  board  of  public  works  jurisdiction  to  organ- 
ize and  proceed  with  the  work;  that  the  mayor  was  not 
charged  with  the  duty  of  determining  whether  the  petition 
was  signed  by  the  required  majority,  and  that  his  decision  to 
that  effect  did  not  conclude  or  estop  any  one  from  disputing 
and  showing  that  in  fact  the  petition  was  not  signed  by  the 
required  majority.' 

pave  or  improve  streets,  when  the  849 ;  affirmed  in  35  Pac.  Eep.  403,  ap- 

power  to  so  pave  or  improve  them  proving   and   adhering  to  Mulligan 

depends  upon  a  given  number  or  pro-  v.  Smith,  59  Cal.  306.    See,  also,  Lieb- 

portion  of  the  proprietors  to  be  af-  man  v.  City  and  County  of  SanFran- 

fected,  can  be  inquired  into ;  and  that  cisco,    11    Sawyer,    147,   where   the 

the  non-assent  may  be  shown  as  a  de-  question  of  the  city  not  being  es- 

fense  to  an  action  to  collect  the  as-  topped  by  action  of  the  mayor  or  by 

sessment.    See,  also,  Twiss  v.  City  of  judgment    of  the   county  court  is 

Port  Huron,  63  Mich.  538 ;  S.  C,  30  ably  discussed  by  Field  and    Saw- 

N.  W.  Eep.  177;   Mulligan  v.  Smith,  yer,  JJ. ;  Lent  v.  TiUson,  73  Cal.  404. 

59  Cal.  ?06 ;  Cooley  on  Taxation  (2d  The  dgnatares  to  the  petition  of  per- 

ed.),  657.  sons  other  than  those  to  whom  the 

1  Kalin  V.  Board  of  Supervisors  &c.  property  was  assessed  in  the  last  pre- 

(1889),  79  Cal.  388 ;  s.  c,  31  Pac.  Rep.  ceding  assessment  roll  could  not  be 
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§  1046.  The  same  subject  continued. —  Another  California 
statute  provided  that  certain  street  grading  could  not  be  or- 
dered by  the  supervisors  unless  a  majority  of  the  frontage  of 
lots  petitioned  therefor,  and  certain  grading  was  done  upon  a 
petition  from  which  it  did  not  certainly  appear  whether  the 
petitioners  owned  a  majority  of  the  frontage  or  not.  In  such 
case  the  Supreme  Court  held  that  since  the  board  must  neces- 
sarily have  passed  upon  the  suffldfency  of  the  petition  before 
ordering  the  work  done,  it  was  properly  presumed  to  be  suffi- 
cient, and  testimony  to  the  contrary  was  rightly  excluded.^ 

§  1047.  Rule  of  strict  construction  illustrated. —  The 

Ohio  statutes  as  to  public  improvements  by  cities  and  the  as- 
sessment of  owners  oi  land  adjoining  for  the  cost  of  the  same 
provides  that  the  proceedings  with  respect  to  public  improve- 
ments by  municipal  corporations  "  shall  be  strictly  construed 
in  favor  of  the  owner  of  the  property  assessed  oi*  injured,  as 


counted  in  order  to  make  up  the 
owners  of  a  majority  of  the  front- 
age. The  statute  was  mandatory, 
and  this  is  a  statutory  requirement 
which  courts  cannot  disregard.  Nor 
could  the  signatui-es  of  executors, 
administrators  and  agents  be  counted 
in  the  absence  of  evidence  of  their 
authoritj-  to  sign  the  petition.  Nor 
could  the  signature  of  a  private  cor- 
■poration,  made  by  its  president  and 
secretary,  be  counted,  in  the  absence 
of  evidence  that  such  officers  were 
authorized  to  affix  the  signature,  or 
that  that  duty  appertained  to  their 
offices.  Kahn  v.  Board  of  Supervis- 
ors (1889),  79  Cal.  388;  S.  c,  31  Pac. 
Eep.  849;  affirmed  in  25  Pac.  Eep. 
403. 

1  Spaulding  v.  North  San  Francisco 
&c.  Ass'n,  87  Cal.  40 ;  s.  c,  85  Pac.  Eep. 
248,  the  court  distiiiguishing  Mulli- 
gan V.  Smith,  59  Cal.  306,  and  Kahn 
V.  Supervisors,  79  Cal.  388;  s.  c,  31 
Pac.  Hep.  849,  in  that  these  cases 
"arose  upon  a  special  statute  which 
did  not  provide  for  an  adjudication 
of  the  jurisdictional  fact  that  a  ma- 


jority of  the  frontage  of  lots  fronting 
on  the  work  proposed  to  be  done  was 
represented  by  the  owners  thereof  in 
a  petition  for  the  work,  and  did  not 
provide  for  a  hearing  to  any  of  the 
owners  of  such  frontage  on  that 
issue.  But  the  statute  involved'  in 
Spaulding  v.  North  San  Francisco 
&c.  Ass'n,  supra,  does  not  provide 
for  such  adjudication  b3'  and  such 
hearing  before  the  boai-d  of  super- 
visors, and  that  the  decision  of  the 
board  that  a  majority  of  such  front- 
age was  represented  in  the  petition 
was  a  decision  which  the  act  says 
"  shall  be  final  and  conclusive."  The 
rule  that  "whenever  the  jurisdiction 
of  a  court  not  of  record  depends  on  a 
fact  which  the  court  is  required  to 
ascertain  and  settle  by  its  decision, 
such  decision,  if  the  court  has  juris- 
diction of  the  parties,  is  conclusive, 
and  not  subject  to  any  collateral  at- 
tack," stated  in  Freeman  on  Judg- 
ments, §  528,  has  been  expressly  ap- 
plied by  this  court  to  boards  of 
supervisors  in  People  v.  Hagar,  53 
Cal.  182,  which  governed  this  case. 
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to  the  limitations  on  the  assessment  of  private  property,  and 
compensation  for  damages  sustained."  The  Supreme  Court 
of  Ohio  has  construed  this  provision  to  require  that  a  strict 
construction  be  placed  upon  those  proceedings  by  which  it  is 
sought  to  deprive  the  owner  of  his  right  to  damages  for 
property  taken  for,  or  injured  by,  the  improvement ;  and  in 
order  to  create  a  forfeiture  or  bar  of  his  claim  it  must  appear 
that  the  conditions  upon  which  such  forfeiture  or  bar  depends 
have  been  strictly  performed.  They  held  that  the  requirements 
of  the  statute  with  respect  to  the  notice  to  owners  of  abutting 
lands  must  be  strictly  complied  with ;  and  that  it  was  essen- 
tial that  the  notice  given  them  of  the  passage  of  the  resolu- 
tion declaring  the  necessity  of  the  improvement  should  be  a 
written  notice,  served  or  authorized  by  the  proper  board,  in 
order  to  bar  property  owners  of  their  damages.  Further, 
that  in  a  proceeding  to  assess  damages  under  the  statute,  if 
the  municipal  corporation  makes  the  owner  of  property  abut- 
ting upon  the  improvement,  who  had  filed  his  claim  for  dam- 
ages with  the  clerk  of  the  corporation,  a  party  to  the  applica- 
tion for  the  jury  in  the  statute  provided  for,  and  submits  the 
assessment  of  his  damages  to  the  determination  of  a  jury, 
and  a  verdict  is  returned  in  his  favor  for  the  amount  proven, 
the  corporation  cannot  in  that  proceeding  defeat  his  rights  to 
the  damages  so  assessed  him  on.  the  ground  that  he  waived 
the  same,  and  was  barred  from  receiving  damages  by  reason 
of  his  failure  to  file  his  claim  within  the  time  prescribed  by 
law.* 

§  1048.  Authority  to  assess  for  cost  not  exclusive.—  The 

statute  of  Pennsylvania  which  provides  for  the  appointment 
of  viewers  to  assess  the  cost  of  street  improvements  in  cities 
"  on  the  property  benefited  according  to  benefits,  if  sufficient 
can  be  found,  but  if  not,"  that  "  the  deficiency,  when  finally 
ascertained,  shall  be  paid  by  the  municipal  corporation,"  does 
not  deprive  the  city  of  the  general  power  to  make  such  im- 

1  City  of  Cincinnati  v.  Sherike,  47  not  file  his  claim  within  the  proper 

Ohio  St  317 ;  S.  C,  25  N.  E.  Rep.  169.  time,  it  should  have  done  so  by  de- 

The  court  said :  —  "If  the  city  .    .   .  dining  to  file  the  claim  out  of  time, 

desired  to  controvert  the  right  of  the  or  excluding  it  from  the  application* 

defendant  in  error  to  have  any  dam-  for  the  jury,  or  dismissing  it  before 

ages   assessed  him  because  be  did  submission  to  the  jury.'' 
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provements  at  the  expense  of  the  city ;  and  the  council  of  a 
city  may  set  apart,  out  of  the  general  revenue,  sufficient 
money  to  pay  for  the  construction  of  a  sewer.* 

§  1049.  Cost  of  new  sidewalk  required  by  change  of  grade. 

A  Connecticut  borough,  having  under  its  charter  power  to 
order,  owners  of  land  abutting  on  public  streets  to  construct 
sidewallis  at  their  own  expense,  wjth  a  provision  that  when,  in 
pursuance  of  such  order,  an  owner  builds  a  sidewalk,  and  it  is 
deemed  necessary  by  the  borough  to  change  the  same  within 
ten  years  thereafter,  such  change  must  be  made  at  the 
borough's  expense,  cannot  be  held  liable  for  the  costs  of  lay- 
ing a  new  sidewalk  in  place  of  a  perfect  existing  sidewalk 
which  had  been  built  more  than  ten  years  before  at  the  ex- 
pense of  the  owner,  where  the  laying  of  the  new  sidewalk  had 
been  necessitated  by  raising  the  grade  of  the  street.^ 

§  1050.  Conclusivenessof  determination  of  council. —  The 

Supreme  Court  of  Minnesota  has  construed  the  charter  of  one 
of  the  principal  cities  of  that  State  and  held  that  as  respects 
the  proceedings  of  the  board  of  public  works  in  making  a 
local  assessment  under  the  charter  the  determination  of  the 
board  in  reference  to  the  assessment  district  and  what  prop- 
erty shall  be  included  or  excluded  therefrom,  and  in  the  ap- 
portionment of  the  amount  of  benefit  to  each  lot  or  parcel,  is 
final,  except  in  case  of  fraud  or  mistake.  And  whether  a 
public  improvement  can  be  deemed  local  in  its  character  does 
not  depend  upon  its  extent  or  cost,  though  these  elements  are 
to  be  considered  (and  the  assessment  can  in  no  event  exceed  the 
special  benefits  to  the  property  so  locally  affected),  but  must 

1  Commonwealth  v.  George   (Pa.,        2  Welton   Co.   v.   Borough  of  Bir- 

1892),  24  Atl.   Rep.    59.    The  court  mingham  (Conn.,  1892),  34  All.  Eep. 

said:  —  "There  is  nothing  whatever  978.    See,  also,  New  York  &c.  R.  Cc. 

in  this    ...    act  from  which  it  v.  City  of  Waterbury,  60  Conn.  1 ; 

can  be  inferred  that  the  method  pro-  s.  c,  23  Atl.  Eep.  439 ;  Yale  College 

vided  therein  for  assessing  the  cost  of  v.  City  of  New  Haven,  57  Conn.  1 ; 

these  improvements  was  intended  to  s.  a,  17  Atl.  Rep.   139 ;   Durand  v. 

limit  the  power  of  councils  to  pay  Borough  of  Ansonia,  57  Conn.  70 ; 

for  the  improvements  in  that  way  s.  C,  17  Atl.  Rep.  283 ;  Lewis  v.  City 

•alone.    The  power  therein  given  is  of  New  Britain,  52  Conn.  568, 
additional  to  the  power  to  do  this 
work  at  the  expense  of  the  city." 
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depend  upon  the  determination  of  the  city  council  and  board 
of  public  works,  to  whose  judgment  the  matter  is  committed 
by  the  legislature,  to  be  determined  largely  as  a  question  of 
fact.  And  if  it  be  found  that  property  in  the  vicinity  of  the 
improvemient  is  so  situated  and  related  to  it  as  to  receive 
special  benefits  in  the  enhancement  of  its  value  beyond  that 
of  property  generally,  the  improvement  may  for  the  purposes 
of  a  special  assessment  be  deemed  local,  though  the  property 
in  the  city  or  ward  is  also  generally  benefited.^  If,  in  the  ex- 
ercise of  the  large  power  committed  to  their  discretion,  the 
board  of  public  works  comply  with  the  formal  requirements 
of  the  charter,  its  action  must  necessarily  be  final,  both  as  to 
what  property  is  benefited  and  how  much,  except  in  case  of 
fraud  or  palpable  mistake,  or  unless  it  is  made  to  appear  that 
an  improper  rule  has  been  followed  in  making  an  assessment.^ 
If  it  is  made  clearly  to  appear  that  through  fraud  or  mistake 
property  has  been  improperly  included  in,  or  excluded  from, 
an  assessment  district  for  a  public  or  local  improvement,  the 
court  may  interfere  to  vacate  or  set  aside  an  assessment.' 
And  every  reasonable  intendment  of  good  faith  and  regularity 
is  to  be  indulged  by  the  court  in  respect  to  the  acts  of  such 
officers  while  acting  within  their  jurisdiction  in  the  discharge 
of  such  duties.* 

§  1051.  Inclnding  several  streets  in  one  improvement. — 

The  charter  of  a  leading  city  in  Minnesota  has  been  frequently 
before  the  Supreme  Court  of  that  State  for  construction  and 
a  determination  of  the  powers  of  city  officials.  Among  other 
things,  it  has  been  held  that  under  the  provisions  of  that  char- 
ter the  work  of  grading,  filling  and  bridging  on  a  public  street, 

1  State  V.  District  Court  of  Ramsey  improvement  depends  upon  the  spe- 

County  (1885),  33  Minn.  395.    The  va-  cial  benefit  which  will  result  to  the 

lidity  and  provisions  of  this  charter  real  property  adjoining  or  near  the 

aVe  considered  and  upheld  in  Carpen-  locality  in  which  the  improvement 

ter  V.  City  of  St.  Paul,  33  Minn.  282,  is  made." 

and  Rogers  v.  City  of  St.  Paul,  32  2  State  v.  Board  of  Public  Works, 

Minn.  494,  507,  in  which  the  court  27  Minn.  442 ;  State,  v.  District  Court 

held  that  "the  fact  that  the  sti-eet  to  of  Ramsey  County,  33  Minn.  164. 

be  Improved  is  the  most  public  thor-  '  State  Vt  District  Court  of  Ramsey 

oughfare  in  the  city  does  not  pre-  County  (1885),  33  Minn.  295. 

.vent  the  improvement  from  being  *  Matter  of    Episcopal  Scliool,   75 

local,'  but  the  local  character  of  the  N,  Y.  334. 
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and  also  the  grading  of  other  streets  in  connection  therewith, 
may  be  so  connected  together  as  to  bo  properly  carried  .on  in 
common,  and  be  prosecuted  as  one  entire  improvement,  for 
which  a  local  assessment  may  be  made  by  the  board  of  public 
works  on  property  specially  benefited  thereby.' 

§  1052.  Notice  of  proposed  improyements. —  Where  the 
power  of  a  governing  board  of  a  municipality  to  make  public 
improvements  is  derived  from  a  statute  which  provides  for 
notices  of  the  application  and  proposal  for  such  improvements 
before  an  ordinance  is  passed,  and  requires  the  clerk  of  such 
board  to  post  for  a  specified  number  of  days  in  a  number  of 
public  places  a  notice  "  stating  that  objections  in  writing  to 
the  proposed  improvement  may  be  filed  with  him,  and  of  the 
time  and  place  when  and  where  the  township  committee  will 
meet  to  consider  such  objections,"  a  failure  to  give  such  no- 
tices, or  the  giving  of  insufficient  notices,  will  invalidate  any 
ordinance  passed  for  an  improvement,  unless  the  insufficiency 
has  been  effectively  waived  or  cured.^ 


1  State  V.  District  Court  of  Ramsey 
County  (1885),  33  Minn.  295.  See, 
also,  Wilbur  v.  City  of  Springfield, 
123  111.  395;  Mayall  v.  City  of  St. 
Paul,  30  Minn.  294;  Matter  of  White, 
75  N.  Y.  354;  State  v.  District  Court 
of  Ramsey  County,  29  Minn.  63, 
where  gutters  and  culverts  were  in- 
cluded with  grading.  The  improve- 
ment Included  an  embankment, 
which  at  its  base  necessarily  extended 
beyond  the  limits  of  the  street  It 
was  held  competent  for  the  legislature 
to  provide,  as  it  had  done  in  a  special 
statute,  in  aid  of  the  proceedings 
under  the  charter,  for  the  acquisition 
of  the  proper  easement  or  license  to 
use  and  occupy  the  adjoining  lands 
for  such  purposes,  saving  to  the  land- 
owner the  right  to  use  the  land  abut- 
ting on  the  street  as  graded.  State  v. 
District  Court  of  Ramsey  County 
(188.5),  33  Minn.  295. 

2  Though  persons  objecting  to  an 
improvement  ordered  by  an  ordi-, 
nance  may  have  filed  written  objec- 


tions, and  did  not  object  to  the  insuf- 
ficiency of  the  notice,  if  it  does  not 
appear  that  they  attended  at  the 
place  of  meeting,  there  is  no  waiver 
of  the  defect  in  the  notice  aqd  it  may 
be  considered  by  the  clerk  on  certi- 
orari. State  V.  Town  of  West  Hobo- 
ken,  53  N.  J.  Law,  64;  S.  C,  20  Atl. 
Rep.  737.  See,  also,  Beam  v.  Patterson, 
47  N.  J.  Law,  15.  But  if  objectors  per- 
mit proceedings  for  an  improvement 
to  continue  unchallenged  until  an 
assessment  has  been  imposed  upon 
them,  their  case  would  come  within 
the  terms  of  the  New  Jersey  statute 
which  provides  that  "no  assessment 
shall  be  set  aside  or  affected  by  rea- 
son of  the  mistake  of  the  township 
clerk  in  the  form,  substance  or  man- 
ner of  publishing  or  posting  said  ad- 
vertisement" State  V.  Town  of  West 
Hoboken,  supra.  The  court  did  not 
determine  the  question  whether  a 
legislature  could  validate  a  deficient 
notice  in  the  absence  of  proof  of  act- 
ual notice,  but  left  it  open. 


|§  i053j  1054]  PUBLIC   IMPEOVEMENTS.  1073 

§  1053.  Ordinances  for  improTements. —  Though  a  statute 
provides  that  before  improving  any  street  an  ordinance  shall 
be  adopted  by  a  two-thirds  vote  of  the  council  of  a  city  requir- 
ing the  inaprovement  to  be  made,  and  assessing  tvro-thirds  of 
the  cost  to  the  abutting  lots,  the  ordinance  itself  need  not 
specify  the  material  to  be  used,  the  choice  of  which  may  be 
made  without  a  two-thirds  vote,  by  resolution  or  otherwise, 
as  the  ordinance  may  provide.'  It  is  not  necessary  that 
an  ordinance  directing  the  paving  of  a  certain  street,  except 
^  a  sixteen-foot  strip  in  the  middle  thereof,  should  specify . 
the  width  of  the  paving,  where  the  recorded  plat  shows  the 
width  of  the  street,  and  the  city  ordinances  show  the  width 
of  the  sidewalks,  because  the  statute  provides  that  an  ordi- 
nance determining  on  a  local  improvement,  to  be  paid  for  by 
special  assessment,  shall  specify  the  "nature,  character,  loca- 
tion and  description  of  such  impi-ovement."  ^  STor  need  such 
an  ordinance  specify  the  exact  amount  of  paving  composition 
which  should  be  used  to  the  square  yard.'  An  ordinance  pro- 
viding for  the  construction  of  a  sewer  having  forty-eight 
man-holes,  to  be  located  "  one  at  each  crossing  and  abutting 
street,  and  the  remainder  at  such  intermediate  points  as  the 
engineer  in  charge  may  select,"  has  been  held  sufficiently  spe- 
cific as  to  the  location  of  the  man-holes.*  The  failure  of  an 
ordinance  to  set  out  the  specifications  for  work  to  be  done 
under  it,  where  reference  to  them  is  on  file  in  the  office  of  the 
clerk  of  the  council,  will  not  affect  its  validity.'  The  "  oath  " 
and  "  detailed  statement "  mentioned  in  the  statute  of  Kansas 
requiring  that,  "  before  "  any  kind  of  work  or  improvement 
shall  be  commenced  by  a  municipality,  "  a  detailed  estimate 
of  the  cost  thereof  shall  be  made  under  oath  by  the  city  engi- 
neer and  submitted  to  the  council,"  are  conditions  precedent.^ 

§  1054.  What  mnst  be  specified  in  an  ordinance. —  An  or- 
dinance of  a  city  for  a  local  public  improvement  to  be  made 

'  Bacon  v.  City  of  Savannah,  86  Ga.        ^  Cochran  v.  VUlage  of  Park  Ridge 

301 ;  S.  C,  12  S.  E.  Eep.  580.  (Ill),  27  N.  E.  Rep.   939,  following 

2  Woods  V.  city  of  Chicago,  135  111.  City  of  Springfield  p.  Mathers,  124 
582 ;  s.  C,  26  N.  E.  Rep.  608,  following  HI.  88 ;  S.  C,  16  N.  E.  Rep.  92. 
Adams  County  v.  City  of  Quincy,  180        5  Becker  v.  City  of  Washington,  94 
111.  566 ;  S.  C  22  N.  E.  Rep.  624.  Mo.  375 ;  &  C,  7  8.  W.  Rep.  391. 

3  Woods  V.  City  of  Chicago,  supra.        ^  G-ilmore  v.  Hentig,  33  Kan.  156. 
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wholly  or  in  part  by  special  assessments  must  specify  "  therein 
the  nature,  character,  locality  and  description  of  such  improve- 
ment," under  the  statute  of  Illinois  referring  to  such  .matters,; 
It  is  not  sufficient,  as  this  statute  is  mandatory,  to  refer  in  the 
ordinance  to  specifications  on  file  in  the  city  clerk's  office,  as 
showing  the  nature  and  character  of  the  proposed  improve- 
ment, as  that  is  not  made  a  source  of  information.'  It  has 
been  urged  that  an  ordinance  of  a  city  council  providing  for 
a  public  improvement,  and  declaring  that  a  portion  of  it  should 
be  paid  by  a  special  tax  upon  contiguous  lots,  and  the  rest  by 
general  taxation,  and  empowering  commissioners  to  deter- 
mine the  cost  and  to  assess  the  proportions,  was  invalid  a^ 
delegating  the  authority  of  the  council  prohibited  by  law. 
Such  an  ordinance  was  sustained,  however,  when  the  data  by 
which  the  several  amounts  could  be  fixed  were  sufficiently 
given.' 


1  City  of  Sterling  u  Gait  (1886),  117 
111.  11;  S.  a,  7  N.  E.  Rep.  471;  Fobs 
V.  City  of  Chicago,  56  IlL  354 ;  Lake 
Shore  &o.  R  Co.  v.  City  of  Chicago, 
56  111.  454 ;  Lake  v.  City  of  Decatur, 
91  IlL  600;  Jacksonville  Ry.  Co.  v. 
City  of  Jacksonville,  114  111.  563. 

2  Kimble  v.  City  of  Peoria  (111., 
1892),  29  N.  E.  Rep.  723.  In  Gilmore 
V.  City  of  Utica  (N.  T.  App.,  1893),  39 
N.  E.  Rep.  841,  it  was  held  that  an 
assessment  for  a  street  improvement 
would  not  be  vacated  because  the 
resolution  deciding  to  make  the  im- 
provement according  to  plans  to  be 
prepared  by  the  city  surveyor,  and 
calling  for  proposals,  was  adopted  be- 
fore the  plans  and  specifications  for 
the  work  were  filed,  where  the  plans 
were  filed  and  approved  before  adopt- 
ing the  final  ordinance  providing  for 
the  improvement,  on  the  ground  that 
the  New  York  statute  did  not  require 
a  separate  approval  of  the  plans  and 
specifications  before  publishing  for 
bids.  In  Kimble  v.  City  of  Peoria, 
supra,  it  was  held  that  an  ordi- 
nance for  paving  a  street  which  pro- 
vided that  "  the  brick  to  be  used  in 


said  pavement  shall  be  of  the  best 
quality ; "  that  the  road-bed  be  ex- 
cavated ten  inches,  the  space  filled 
with  five  inches  of  gravel,  and  the 
remaining  five  inches  with  paving 
brick,  placed  upon  the  gravel  after  it 
had  been  well  packed,  sufficiently 
described  the  nature  and  characteif 
of  the  paving.  The  court  said :  — 
"That  selection  [the  kind  of  brick  to 
be  used]  [by  the  city  engineer  and 
street  committee,  under  whose  direc- 
tion the  ordinance  provided  the  pav- 
ing should  be  done],  of  course,  would 
be  made  or  determined  before  a  bid 
for  the  work  would  be  secured,  and 
then  all  uncertainty  would  be  re- 
moved so  that  an  intelligent  bid 
could  be  made  for  the  work."  Fol- 
lowing City  of  Sterling  v.  Gait  (1886), 
117  IlL  11;  S.  C,  7  N.  E.  Rep.  471, 
holding  that  when,  acting  under  such 
an  ordinance,  the  commissioners 
have  so  fixed  or  ascertained  the 
amount  to  be  thus  raised  in  con- 
formity with  the  ordinance,  it  is 
conclusive  on  the  property  owners. 
See,  also,  Enos  v.  City  of  Springfield, 
113  IlL   65;    City   of    Galesburg   v. 
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§  1055.  Formality  and  irregularity  in  proceedings. —  The 

provision  in  a  statute  that  any  class  of  proposed  public  im- 
provement could  be  authorized  only  by  "  a  majority  of  the 
voters  of  the  city  "  does  not  require  that  the  proposition  shall 
be  approved  by  a  majority  of  all  the  voters  of  the  city,  but 
only  by  a  majority  of  the  votes  cast.' 

§  1056.  Changing  plan  of  improvement. — 'A  city  council 
having  declared  the  paving  of  a  street  to  be  a  necessary 
public  improvement  may  afterward  change  the  plan  for  the 
improvement ;  and  such  a  change  being  made  will  not  invali- 
date a  tax  levy  made  for  the  purpose  of  paying  the  expense 
of  such  improvement.'  That  an  ordinance  of  a  city  does  not 
provide  for  advertising  for  bids  for  work  under  it  Avill  not 
invalidate  it  when  it  appears  that  advertisement  was  made  as 
required  by  the  charter  as  provided  for  in  another  ordinance.^ 


Searles,  114  lU.  217 ;  White  v.  People, 
94  Dl.  604 ;  Craw  v.  Village  of  Tolono, 
96  IlL  256. 

1  Taylor  v.  McFadden  (Iowa,  1892), 
50  N.  W.  Eep.  1070.  See,  also,  Dillon 
on  Munic  Corp.,  §  44 ;  2  Desty  on 
Taxation,  1152;  Mitchell  v.  Warfleld, 
20  m.  160;  Wheaton  v.  Wiant,  48 
IlL  263 ;  St  Joseph  Tp.  v.  Rogers,  16 
Wall.  644;  Sanford  v.  Prentice,  28 
Wis.  358 ;  Yessler  v.  City  of  Seattle 
(Wash.),  25  Pac.  Eep.  1014.  In  deter- 
mining the  question  of  whether  Or 
majority  of  abutting  land-owners 
have  signed  a  petition  for  a  change 
of  grade  of  a  street,  it  appearing  that 
a  leaf  torn  from  a  petition  which  pre- 
ceded an  ordinance  for  the  same  im- 
provement which  was  afterwards  set 
aside  was  attached  to  the  one  which 
preceded  the  ordinance  finally  passed 
for  it,  the  names  of  those  signers  on 
the  detached  cannot  be  counted  as 
signers  of  the  last  petition  unless  it 
be  shown  that  the  signera  thereof 
assented  to  its  second  use.  State  v. 
Mayor  &c.  of  City  of  Bayonne  (N.  J. 
Law,  1893),  23  Atl.  Rep.  648,  hold- 


ing, also,  that  the  name  of  one  signed, 

"  per ,  Att'y,"  could  not  be 

counted  where  it  appeared  that  the 
agent  signing  had  not  seen  the  prin- 
cipal, and  there  was  no  written  au- 
thority for  the  signature  filed  with 
the  petition.  See  as  to  estoppel  of 
land-owner  to  set  up  irregularities, 
Prezinger  v.  Harness  (1887),  141  Ind. 
491 ;  Clements  v.  Lee  (1887),  114  Ind. 
397;  Martindale  v.  Palmer,  52  Ind. 
411;  Tabeii  v.  Ferguson,  109  Ind  227 ; 
McGill  V.  Bruner,  65  Ind.  431. 

1  Davies  v.  City  of  Saginaw  (Mich,, 
1891),  49  N.  W.  Rep.  667. 

2Bambrick  v.  Campbell  (1889),  37 
Mo.  App.  460.  In  State  v.  City  of 
Bayonne  (N.  J.,  1890),  30  Atl.  Eep.  69, 
it  was  held  that  a  notice  under  the 
New  Jersey  statute,  which  requires 
that  notices  te  be  given  of  assess- 
ments, in  connection  with  public  im- 
provements, "shall  clearly  state  the 
character  of  the  work  and  improve- 
ment for  which  such  assessments 
have  been  made,  and  a  description 
of  the  streets  or  avenues,  or  particu- 
lar sections  thereof,  which  are  in- 
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§  1057.  Railroad  bridge  across  a  street  not  a  local  im- 
proreraent. —  The  Illinois  statute  which  empowers  cities  and 
villages  to  make  local  improvements  by  special  taxation  does 
not  authorize  them  to  provide  in  that  way  for  the  erection  of 
a  railroad  bridge  across  a  city  street.'  The  action  of  a  oity 
council  in  providing  for  such  an  alleged  local  improvement  to 
be  paid  for  by  special  taxation  is  reviewable  by  the  courts.* 
The  provision -in  a  charter  forbidding  the  city  to  adopt,  lay 
out,  open,  work  or  grade  any  street  less  than  sixty  feet  wide 
has  been  held  to  refer  to  "  streets  and  highways,^'  strictly  so 
called,  and  not  to  "  bridges." '  "Within  the  limits  that  the  im- 
pi-ovements  required  by  a  town  must  be  useful  and  reasonable 
in  character,  the  governing  authorities  of  the  town  may  regu- 
late the  material  to  be  used  and  the  manner  in  which  the  work 
shall  be  done.''  A  municipal  corporation  may  authorize  the 
building  of  a  public  bridge,  with  a  proviso  that  if  a  private  per- 
son contribute  enough  to  build  a  more  convenient  one,  that 
one  shall  be  built.'  An  ordinance  passed  by  a  common  coun- 
cil to  open  a  street  will  not  be  set  aside  on  the  ground  that  a 
citizen  has  promised  to  pay  a  part  of  the  expense  of  its  open- 
ing, such  a  promise  not  being  opposed  to  public  policy.'  The 
fee  of  a  street  remaining  in  a  city,  it  is  not  prevented,  by  spe- 
cial tax,  from  making  necessary  improvements  in  a  street  by 
the  fact  that  it  has  granted  a  railroad  company  the  privilege 
of  using  the  street  for  its  tracks.' 

§  1058.  Rule  as  to  repaving,  etc.,  in  Pennsylvania. —  The 

repairing  of  the  pavement  of  a  street  by  a  city  council,' 
though  extensive  in  its  nature,  and  of  a  reasonably  perma- 
nent nature,  made  at  the  expense  of  a  city  and  not  of  the 

eluded  in  said  assessment,"  describ-  ,  '  Langlois  v.  City  of  Cohoes,  11  N. 

ing  lands  by  giving  distances  along  Y.  Supl.  908. 

specified  streets  and    avenues,  and  *  Hood  v.  Trustees  of  Lebanon  (Ky.), 

substantially  showing  that  such  lands  15  S.  W.  Rep.  516. 

are  assessed  for  benefits,  satisfies  the  SKelley  v.  Kennard,  60  N.  H.  1. 

requirements  of  the  statute.  6  state  v.  City  of  Orange  (N.  J.),  22 

1  City  of  Bloomington  v.  Chicago  Atl.  Rep.  1004 

&c.  R.  Co.,  134  IlL  451;  s.  a,  26  N.  E.       T  Chicago   &c.  R  Co.  v.  City  of 
Kep.  366.  Quincy  (IlL),  28  N.  E.  Rep.  1069. 

2  City  of  Bloomington  v.  Chicago 
&c.  R.  Co.,  supra. 
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abutting  owners,  is  not  an  original  paving,  such  as  will  pre- 
vent a  future  paving  at  the  expense  of  the  abutting  owners.' 

§  1059.  Opening  and  widening  streets. — The  authority  of 
a  municipal  corporation  invested  with  full  power  to  lay  out 
and  open  streets  is  exclusive,  and  no  other  tribunal  can  as- 
sume jurisdfction  within  the  corporate  limits.'  In  proceeding 
to  open  a  street  where  the  evidence  shows  that  the  parcel 
of  land  left  after  opening  the  street  would  be  a  narrow  strip 
which  would  be  worthless,  a  jury  could  give  as  compensation 
the  actual  value  of  the  entire  lot,  together  with  any  damages 
arising  from  such  use.'  In  proceedings  to  open  a  street,  in 
order  to  find  that  the  street  is  a  public  necessity  it  is  not 
necessary  to  find  that  the  cost  of  opening  added  to  the  cost  of 
grading  would  not  exceed  the  value  of  the  benefit  to  the  pub- 
lic' The  appearance  of  property  owners  before  commission- 
ers in  proceedings  for  widening  a  street  in  response  to  notice 
will  operate  as  a  waiver  of  technical  objections  to  the  suflB- 
ciency  of  the  petition.* 

§  1060.  Beconstrnction  ot  streets  and  sidewalks  —  Second 
assessment. —  The  Supreme  Court  of  Kentucky  has  adopted 
the  doctrine  that  power  exists  in  the  legislature  to  authorize 
reconstruction  of  a  street  by  assessment  of  property  bordering 
on  the  street,  just  as  was  done  for  the  original  improvement ; 

1  City  of   Philadelphia  v.  Dibeler  Law,  544 ;  s.  c,  sub  nom.  Cherry  v. 

(Pa.   St,  1892),  23  Atl.  Rep.  567.    It  Board  of  Comm'rs,  20  Atl.  Rep.  970. 

was  urged  that  these  owners  of  abut-  ^  City  of  Grand  Rapids  v.  Widdi- 

ting  lots  were  not  liable  to  be  assessed  comb  (Mieh.,  1892),  53  N.  W.   Rep. 

for  benefits,  upon  the  principle  estab-  635. 

lished  in  Hammett  v.  Philadelphia,  '  City  of  Grand  Rapids  v.  Widdi- 

65  Pa  St  146,  that  ■'  when  a  street  is  comb  (Mich.,  1893),  52  N.  W.   Rep. 

once  opened  and  paved,  thus  assimi-  685. 

lated  with  the  rest  of  the  cily  and  *  In  re  Widening  of  Washington 
made  part  of  it,  all '  the  particular  Street,  14  N,  Y.  Supl.  470.  In  Pack- 
benefits  to  the  locality  derived  from  ard  v.  Bergen  Neck  Ry.  Co.  (N.  J.), 
the  improvements  have  been  received  22  Atl.  Rep.  237,  it  was  held  that  the 
and  enjoyed,"  and  the  cost  of  repav-  charter  of  a  city,  requiring  that  pro- 
ing  the  street  cannot  be  provided  for  visions  for  opening  and  grading  a 
by  local  assessments,  but  must  be  de-  street  must  be  taken  by  "ordinance," 
frayed  by  general  taxation.  applied  to  the  building  of  a  draw- 

1  Cherry  v.  Keyport  (1890),  53  N.  J.  bridge,  and  the  provisions  therefor 

by  "  resolution  "  were  void. 
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and  that  though  the  amount  to  be  expended  is  insufficient  to 
improve  every  street,  the  right  to  improve  the  principal  thor- 
oughfares, or  such  as  will  prove  most  beneficial  to  a  city,  may 
nevertheless  be  exercised  by  a  city  council."  So,  when  a  turn- 
pike company,  under  authority  of  the  legislature,  contracts 
with  a  city  for  a  surrender  of  so  much  of  its  road  as  is  within 
a  city's  limits,  the  city  may  reconstruct  the  road  as  a  street 
when  the  surrender  is  made.*      • 

§  1061.  Paving  streets. —  It  has  been  held  that  a  provision 
in  a  statute  that  "  it  may  be  prescribed  by  ordinance  that 
paving  of  streets  ...  shall  be  done  at  the  expense  of"  the 
abutting  owners,  "  and  liens  may  be  filed  by  [the]  city  for  the 
same,  as  it  is  now  practiced  and  allowed  by  law,"  did  not  re- 
strict the  discretion  of  the  city  council  as  to  the  kind  of  pave- 
ment to  be  laid,  and  that  the  fact  that  the  sides  of  a  street 
had  been  for  many  years  paved  with  cobble-stones  would  not 
preclude  them  from  directing  the  paving  of  the  center  with 
granite.'  Paving  a  street  and  laying  edge-stones  for  the  side- 
walk is  a  "  local "  improvement  for  which  a  special  tax  may 
be  assessed  on  abutters  under  the  Illinois  statute.*  An  addi- 
tional width  to  a  sidewalk  is  a  "  repavement "  within  the  mean- 
ing of  that  term  as  used  in  the  laws  relating  to  sidewalks  in 
New  York  city.* 

1  Cassidy  v.  City  of  Covington  (Ky.,  material  for  the  same,  of  their  own 
1891),  16  S.  W.  Eep.  93,  following  motion,  without  such  a  petition,  and 
Maddux  v.  City  of  Newport  (Ky.),  14  pay  for  the  same  out  of  general  funds. 
S.  W.  Eep.  957.  Bradley  v.  Village  of  West  Duluth 

2  Cassidy  v.  City  of  Covington  (Ky.,  (Minn.,  1890),  47  N.  W.  Eep.  166. 
1891),  16  S.  W.  Eep.  93.  The  power  of  »  City  of  Philadelphia  v.  Evans 
a  village  council,  organized  under  (Pa.),  21  Atl  Rep.  200,  holding  also 
the  general  statute  of  Minnesota,  as  that  the  municipal  authorities  have 
expressly  conferred,  as  respects  lay-  a  discretion  as  to  the  time  at  which 
iug  out,  extending,  discontinuing,  the  paving  of  streets  is  to  be  done, 
grading  and  paving  streets,  is  not  and  it  will  not  be  interfered  with 
limited  by  other  provisions  empower-  merely  because  the  work  is  done  in  a 
ing  it  to  take  such  action  under  cer-  cold  season  of  the  year,  and  thus  in- 
tain  circumstances,  on  petition  of  ad-  creases  the  cost  over  what  it  would 
joining  land-owners,  and  assessing  have  been  if  done  at  a  different  sea- 
them  therefor.     Under  the  general  son. 

power  a  council  may  cause  a  side-       *  Enos  v.  Springfield,  113  III.  65. 
walk  to  be  constructed,  purchase  the        » Jn  re  Smith,  99  N.  Y.  424. 
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§  1062.  Paving  and  repairing  distinguished. —  The  dis- 
tinction between  paving  and  repairing  has  been  recognized  in 
many  cases,  as,  for  instance,  by  the  New  York  courts,  where  a 
street  having  a  cobble-stone  pavement  was  repaved  with  Bel- 
gian pavement,  it  was  held  that  the  work  was  not  a  repair  of 
a  street  and  the  expense  chargeable  to  the  city,  but  a  local 
improvement,  and  therefore  the  subject  of  a  local  assess- 
ment.^ In  a  case  where  a  railway  company  had  the  obliga- 
tion upon  it  that  "the  space  between  the  rails  of  [its]  track  and 
the  street  for  a  space  of  two  feet  on  either  side  and  along  the 
line  of  said  track  shall  be  kept  and  maintained  in  good  repair 
by  [the]  railway  company,"  the  street  then  being  unpaved,  the 
city  authorities  afterwards  determined  to  pave  the  street  with 
sandstone  blocks  to  be  laid  upon  a  foundation  of  concrete 
nine  inches  thick,  and  called  upon  the  railway  company  to 
pave  in  that  way  between  the  tracks.  The  Missouri  Supreme 
Court  held  the  railway  company  not  liable,  on  the  ground 
that  an  obligation  to  repair  a  street  is  not  an  obligation  to  con- 
struct thereon  a  new  pavement.* 


1  In  re  Fulton  Street,  29  How.  Pr. 
439. 

•'' State  V.  Eailway  Co.,  85  Mo.  363. 
The  Haiyland  Court  of  Appeals  has 
taken  the  same  view  in  a  case  where 
the  obligation  of  a  street  railway- 
company  was  to  keep  its  tra!ck  and 
the  space  of  two  feet  on  each  side  of 
it  "  in  thorough  repair,"  and  the  im- 
provement was  to  repave  with  Bel- 
gian pavement  in  place  of  cobble- 
stone. Mayor  v.  Scharf,  54  Md.  499, 
535.  With  a  similar  obligation  upon 
a  street  railway  company  the  Indiana 
Supreme  Court  has  held  that  the 
company  could  not  be  compelled  to 
pay  the  expense  of  regrading  with 
asphalt  Western  Paving  &  Sup- 
ply Co.  V.  Citizens'  Street  R.  Co. 
(1891),  138  Ind.  535;  s.  a,  36  N.  E. 
Rep.  188 ;  38  N.  K  Eep.  88,  in  which 
case  it  was  also  held  that  a  street 
railway  company,  the  property  of 
which  is  not  subject  to  assessment 
for  street  improvements,  is  not  es- 


topped to  deny  its  liability  for  an  as- 
sessment because  it  stands  by  with- 
out objection  until  the  improvement 
is  completed,  if  it  is  one  which  the 
city  has  authority  to  make.  The  Mas- 
sachusetts Supreme  Court  have  said, 
on  the  other  hand,  that  no  sound  dis- 
tinction can  be  made  between  need- 
ful repairs  and  such  improvements 
as  are  required  by  the  public  good. 
Railroad  Co.  v.  Wakefield,  103  Mass. 
361,366.  The  Supreme  Court  of  Mich- 
igan assumed  in  a  case  that  a  liabil- 
ity to  keep  "  in  good  order  and  re- 
pair "  included  paving.  People  v. 
Railway  Co.,  41  Mich.  413;  s.  C,  3 
N.  W.  Rep.  188.  And  so  the  Pennsyl- 
vania Supreme  Court  where  the  obli- 
gation was  to  keep  "in  perpetual  good 
repair."  Railway  Co  v.  Philadelphia 
City,  134  Pa.  St  219 ;  S.  C,  16  Atl.  Rep. 
741.  The  New  York  Court  of  Appeals 
on  the  same  principle  has  held  that 
a  commio'siouer  of  highways,  under 
the  power  given  him  to  repair  high- 
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§  1063.  Eepairs  of  streets,  etc. —  The  duty  of  a  city  is 
quasi-]\xdicial  or  discretionary  when  a  power  is  conferred 
upon  it  to  naake  public  improvements,  such  as  streets,  sewers, 
culverts  and  drains;  and  for  a  failure  to  exercise  this  power 
or  an  erroneous  estimate  of  the  public  needs  no  civil  action 
can  be  maintained.  But  after  this  quasi-judicial  or  discretion- 
ary power  has  once  been  exercised  and  the  improvement  made, 
the  duty  of  keeping  it  in  repair,  SQ  as  to  prevent  it  from  be- 
ing dangerous  to  the  public,  is  maintained,  and  for  a  negligent 
omission  to  do  so  an  action  by  the  party  injured  will  lie.^ 
A  town  may  lawfully  make  a  contract  with  private  persons 
whereby  the  latter  are  bound  to  raise  the  grade  of  a  road 
to  a  certain  level  and  to  keep  it  in  repair  forever.^ 

§  1064.  Lawful  ImproTements. — Averments  that  the  street 
commissioner  of  a  city  is  about  to  excavate  and  change  the 
grade  of  a  street  "  without  authority  of  law,"  and  that  the 
mayor  is  "  unlawfully  "  procuring  and  suffering  the  excava- 
tion t6  be  done,  will  not  establish  the  unlawfulness  of  a  change 
of  grade,  in  a  suit  to  enjoin  the  mayor  and  street  commis- 
sioner from  changing  the  grade  of  a  street,  where  a  city  is 
authorized  by  statute  to  change  the  grade  of  its  streets.'  ]S"or 
will  allegations  that  a  city  had  sold  its  negotiable  bonds  and 
was  about  to  use  the  proceeds  in  purchasing  a  site  for  and  in 
erecting  a  city  hall  sustain  an  action  to  enjoin  the  expend- 
iture of  the  proceeds  of  the  bonds  for  that  purpose,  where 

ways,  may  build  a  new  bridge  when  196 ;  Urquhart  v.  Ogdensburg,  91  N. 

necessary  to  connect  the  two  portions  Y.  71. 

of  a  highway  interrupted  by  an  inter-  2  Inhabitants  of  Brookfield  v.  Reed, 

seoting  stream,  the  theory  of  the  rul-  152  Mass.  568 ;  s.  c,  30  N.  E.  Rep.  laS ; 

ing  being  that  it  was  necessary  in  Inhabitants  v.  Cutter,  114  Mass.  344 ; 

order  to  make  the  highway  passable.  Harris  v.  Springfield,  107  Mass.  533, 

Huggans  v.  Riley,  135  N.  Y.  88;  s.  C.',  540;  Bell  v.  Boston,  101  Mass.  506; 

25  N.  E.  Rep.  993.  Crocket  v.  Boston,  5  Cush.  183;  Sey- 

1  Wessman    v.  City  of    Brooklyn  mour  v.  Carter,  2  Met.  530 ;  Hawks 

(1891),  16  N.  Y.  Supl.  97;  Mayor  &c.  v.  Charlemont,  107  Mass.  414;  Deane 

V.  Furze,   3   Hill,    613,   followed  in  v.  Randolph,  133  Mass.  475 ;  Waldron 

Wilson  V.  Mayor  &c.,  1  Denio,  601 ;  v.  Haverhill,  143  M^s.  582 ;  S.  a,  10 

Hutson  V.  City  of  New  York,  9  N.  Y.  N.  E.  Rep.  481 ;  Sullivan  v.  Holypke, 

168 ;  Griffin  v.  City  of  New  York,  9  N.  135  Mass.  273. 

Y  461;  Mills  «.  City  of  Brooklyn,  33  N.  3  Kemper  v.   Campbell  (Kan.),  25 

Y.  498 ;  Barton  v.  Syracuse,  86  N.  Y.  Pac.  Rep.  53. 

54 ;  McCarthy  v.  Syracuse,  46  N.  Y.  -       . 
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the  city  has  authority  under  the  general  statutes  of  the  State 
to  purchase  and  hold  real  estate  and  to  provide  public  build- 
ings for  the  accommodation  of  its  officers.'  In  case  there  is 
uncertainty  as  to  the  boundary  line  of  a  city,  local  improve- 
ments may  be  made  with  reference  to  any  recognized  city 
limits.' 

§  1065.  Curative  legislation. —  Where  a  public  work  has 
been  done  under  void  authority  —  as,  for  instance,  street  im- 
provements have  been  made  under  a  statute  which  has  been 
declared  unconstitutional  —  and  the  property  owners  have 
received  the  benefits  of  the  street  improvements,  the  legisla- 
ture has  a  right  to  legalize  what  it  might  previously  have  or- 
dered, and  therefore  can  remedy  the  matter  by  a  curative  act 
ordering  the  completion  of  such  improvements.' 

§  1066.  Supervisor  of  a  county  ordering  improvements 
in  a  town. — Certiorari  lies  to  review  the  action  of  a  board  of 
supervisors  of  a  county  in  proceeding,  to  improve  streets  and 
highways  in  a  town,  and  directing  an  issue  of  bonds  for  the 
purpose  of  defraying  the  expense  thereof,  at  common  law, 
and  no  statutory  enactment  in  the  State  of  New  York  has 
taken  away  the  office  of  the  writ  in  that  respect.*  Bat  the 
action  of  such  a  board  in  directing  the  improvement  of  high- 
ways and  issue  of  bonds  is  not  subject  to  review  by  the  Su- 
preme Court  on  the  ground  of  the  extravagance  of  the 
undertaking  and  appropriation.*  The  right  of  a  board  of 
supervisors  of  a  county  to  direct  an  improvement  of  streets 
and  highways  in  a  town  within  the  county  is  not  affected  by 
the  fact  that  the  highways^to  be  improved  form  part  of  the 

1  City  of  Argentine  v.  State  (Kan.),  burg  v.  McCortnick,  129  Pa.  St.  314 ; 
26  Paa  Eep.  751.  S.  a,  18  Atl.  Rep.  126;  Chester  City 

2  Bloomington  Cemetery  Ass'n  v.  v.  Black,  133  Pa.  St  569 ;  s.  c,  19  Atl. 
People  (III),  28  N.  E.  Eepw  1076.  Eep.  276. 

8  Donnelly  v.  City   of  Pittsburgh  *  People  v.  Board  of  Supervisors  of 

(Pa.,  1892)i  23  Atl.  Rep.  394.  See,  also,  Queens  County  (1891),  16  N.  Y.  Supl. 

Satterlee  v.    Matthewson,    16  Serg.  705. 

&  R.  169;  Schenley  v.  City  of  Alle-  5  People  v.  Board  of  Supervisors  of 

gheny,  36  Pa.  St  29 ;  Commonwealth  Queens  County  (1891),  16  N.  Y.  SupL 

V.  Marshall,  69  Pa.  St  828;  Hewitfs  705. 
Appeal,  88  Pa.  St  60;  City  of  Harris- 
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streets  of  an  incorporated  village  within  the  limits  of  the 
town.^ 

§  1067.  Sidewalks. — "When  or  where  they  will  lay  side- 
■walks  in  the  streets  of  a  village  in  Michigan  is  a  matter  of 
discretion  of  the  trustees  of  the  village,  and  a  court  of  chan- 
cery has  no  jurisdiction  to  control  that  discretion,  the  legis- 
lature having  confided  that  matter  to  the  trustees."  Where 
such  discretion  of  municipal  oflBlcers  or  boards  in  repairing 
streets  or  sidewalks  has  been"  exercised  within  the  scope  of 
the  powers  conferred  upon  them  by  law,  in  the  absence  of 
fraud  courts  ought  not  to  interfere  with  their  action.'  A 
city  has  a  right  to  build  its  sidewalks  in  its  own  way,  after 
it  has  given  a  lot-owner  ample  opportunity  to  put  in  the  side- 
walk abutting  upon  his  property.* 

§  1068.  Contracts  in  restraint  of  right  to  control  or  im- 
prove streets. —  A  contract  with  a  gas  company,  based  on  a 
valid  consideration,  allowing  the  company  to  lay  pipes  in  the 


People  V.  Board  of  Supervisors  of 
Queens  County  (1891),  16  N.  Y.  Supl. 
705.  See,  also,  People  v.  Board  &c., 
1  N.  Y.  SupL  383. 

2  Irving  V.  Ford  (1887),  65  Mich. 
241 ;  S.  C,  33  N.  W.  Eep.  601. 

3  City  of  Emporia  v.  Gilchrist  (1887), 
37  Kan.  538 ;  s.  a,  15  Pac  Rep.  533, 
in  which  case,  a  sidewalk  having 
been  condemned  as  unsafe  by  the 
authorities  of  the  city,  and  the  owner 
of  the  property  abutting  upon  the 
sidewalk  having  failed  to  remove 
and  rebuild  it  in  the  time  given  him 
under  an  ordinance  of  the  city,  after 
due  notice  that  upon  his  failure  to 
remove  and  rebuild  it  the  city  would 
do  so  at  his  expense,  the  city  was 
held  authorized  to  remove  and  re- 
build it  in  its  own  way,  and  that  an 
injunction  should  not  be  allowed 
against  the  city,  when  it  began  to  re- 
move the  old  sidewalk,  for  the  simple 
reason  that  the  material  for  the  new- 
sidewalk  was  not  then  on  the  ground 
ready  for  use. 


*  City  of  Emporia  v.  Gilchrist  (1887;, 
37  Kan.  533;  s.  C,  15  Pac.  Rep.  533. 
If  the  public  authorities  of  a  munici- 
pality construct  a  sidewalk  along  one 
of  its  streets  upon  the  private  prop- 
erty of  a  lot-owner,  the  public  have  a 
right  to  its  use,  and  the  authorities 
are  entitled  to  exercise  the  powers  of 
control  and  supervision  appropriate 
to  public  ways  and  walks.  But  if 
they  attempt  to  exercise  a  proprie- 
tary right  over  the  sidewalk, —  as, 
for  instance,  to  order  it  taken  up  and 
removed  to  another  part  of  the  mu- 
nicipality,—  they  invade  the  private 
rights  of  the  owner  of  the  land  on 
which  it  is  laid,  and  would  be  liable 
in  an  action  of  trespass.  Rogers  v. 
Randall  (1874),  39  Mich,  41.  The 
measure  of  damages  in  such  a  case, 
where  the  act  was  done  not  with  bad 
motives,  but  under  a  belief  that  it 
was  right  and  lawful,  it  was  held, 
would  be  the  value  of  the  walk  as  it 
was  when  removed. 
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streets  of  a  city,  does  not  divest  the  municipality  of  power  to 
lower  the  grade  of  its  streets,  and  if  necessary,  to  remove  as  nui- 
sances the  pipes  thereby  exposed  to  view,  for  the  reason  that  a 
municipal  corporation  cannot  alienate  the  express  and  plenary 
powers  to  grade  and  improve  its  streets  granted  to  it  by  the 
legislature.^  And  of  the  necessity  and  expediency  of  remov- 
ing as  nuisaiices  gas  pipes  from  a  street  there  exposed  to  view 
by  the  change  of  grade,  the  municipal  council  and  not  the 
court  is  the  judge.'  A  city  is  not  deprived  of  the  power  to  make 
necessary  improvements  in  one  of  its  streets  on  which  are  the 
tracks  of  a  railroad  company  "by  the  fact  that  the  railroad 
company  agreed  to  so  improve  it,  that  vehicles  might  cross  it 
in  safety.'  And  an  ordinance  for  the  improvement  of  a  street 
is  not  void  because  of  the  possible  injury  to  vested  rights  by 
its  enforcement.* 

§  1069.  Discretion  of  municipal  authorities. —  The  decis- 
ion of  a  city  council  empowered  by  statute  "  to  lay  out,  alter, 
grade  or  otherwise  improve  streets,"  and  "  to  construct  and 
keep  in  repair  bridges,  viaducts  and  tunnels,"  that  a  viaduct 
extending  over  railroad  tracks  and  a  creek  is  a  local  improve- 
ment, to  be  paid  for  by  special  assessment,  is,  in  the  absence 
of  fraud,  final,  if  it  appears  that  such  a  viaduct  could  not  be 
properly  constructed  over  the  tracks  without  making  it  also 
cross  the  creek.*  In  the  absence  of  fraud,  the  time  for  com- 
pleting a  street  improvement  under  a  contract  may  be  ex- 
tended by  the  common  council  of  a  city.'  The  municipal 
authorities  are  empowered  to  determine  what  is  a  reasonable 
time  under  a  statute  requiring  abutters  to  improve  streets 
when  notified  "  within  a  reasonable  time."  ^ 

1  Roanoke  (Jas  Co.  v.  City  of  Roan-  "  Terre  Haute  &c.  R.  Co.  v.  Nelson 
oke,  88  Va.  810;  S.  0.,  14  S.  B.  Rep.  (Ind.),  37  N.  R  Rep.  486,  following 
665.  Jenkins  v.  Stetler,  118  Ind.  275 ;  a  C, 

2  Roanoke  Gas  Co.  v.  City  of  Roan-  20  N.  E.  Rep.  788.  The  city  council 
oke,  supra.  must  fix  the  grade  of  the  curb  of  a 

» Chicago   &c.  R  Co.  u  City  of  street.  The  fixing  of  such  grade  may 

Quincy  (III.),  38  N  E.  Rep.  1069.  not  be  delegated  to  the  city  engineer. 

*  Chicago   &o.   R.   Co.  v.  City  of  Lippelman  v.  Cincinnati,  4  Ohio  Cir. 

Quincy  (111.),  38  N.  E.  Rep.  1069.  Ct.  337. 

s  Louisville  &o.  R.  Co.  v.  City  of  '  Pass  v.  Seehawer,  60  Wis.  525.    It 

East  St  Louis,  134  111.  656 ;  S.  C,  35  is  not  essential  for  the  continued  ex- 

N.  E.  Rep.  963.  istence  of  a  street  laid  out  by  a  city 
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§  1070.  The  same  subject  contimied. —  The  charter  of  a 
city  provided  that  the  common  council  should  have  supervision 
of  all  streets,  etc.,  and  should  cause  them  to  be  improved  and 
repaired,  and  give  directions  therefor  when  necessary ;  also 
that  the  board  of  public  works  should  have  power  to  repair, 
pave,  etc.,  all  streets,  as  the  council  might  declare  to  be  a  nec- 
essary public  improvement ;  and  that  when  the  council  decided 
that  any  public  work  was  a  necqg sary  improvement  the  board 
should  determine  the  particular  kind  and  quantity  of  materials 
to  be  used  therefor.  Under  such  provisions  the  council  could 
order  the  pavement  of  streets  with  gravel  and  cobble-stones, 
and  the  board  of  public  works  could  not  refuse  to  do  the 
work  because  it  deemedsuch  materials  unsuitable,  its  power 
to  determine  "  the  particular  kind  and  quantity  of  materials  " 
being  restricted  to  matters  of  <ietail,  within  the  general  limits 
prescribed  by  the  council.' 

§  1071.   Streets   with    railways    intersecting   them. — 

Under  a  New  Jersey  statute  municipal  authorities  may,  in 
furtherance  of  the  purposes  of  the  statute,  which  were  to  pro- 
vide for  the  better  protection  of  citizens  on  account  of  the 
danger  incident  to  railway  companies  running  their  cars  into 
the  municipalities,  vacate  any  street  or  an^'  part  of  a  street, 
and  change  the  grade  upon  any  street  or  part  of  a  street,  with- 
out the  consent  of  abutting  owners.  They  may  also  construct 
bridges  as  parts  of  streets,  to  carry  the  public  way  above 
intersecting  railroads.  If  an  ordinance,  which  is  intended 
to  change  the  grade  of  a  street  so  as  to  carry  the  way  over 
an  intersecting  railroad  by  means  of  a  bridge  and  approaches, 
contains  a  clause  vacating  a  part  of  the  street  on  which  the 
approach  is  to  rest,  it  thereby  defeats  its  main  object  and 
should  be  set  aside  as  unreasonable.^ 

that  the  city  shall  immediately  grade  i  Common  Council  v.  Board  of 
and  improve  it  It  is  discretionary  Public  Works  (Mich.,  1891),  49  N.  W. 
■when  further  improvement  shall  be  Eep..481,  in  which  a  writ  of  maw- 
necessary,  and  a  failure  to  improve  damus  to  compel  the  board  to  pro- 
cannot  be  construed  as  an  abandon-  ceed  with  the  work  was  ordered  to 
ment  of  the  street  so  as  to  justify  issue. 

private  ownership  thereof.  Louisiana  2  Read  v.  City  of  Camden  (N.  J., 

Ice  Mfg.  Co.  V.  City  of  New  Orleans  1892),  24  Atl.  Rep.  549,  reversing  21 

(La.),  9  So.  Rep.  31.  Atl.  Rep.  565.     Th^  court  said,  in  re- 
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§  1072.  Local  assessments. —  It  is  well  settled  that  the 
power  to  make  a  public  improvement  on  the  part  of  a  munic- 
ipal corporation  and  to  impose  the  burden  of  the  same  upon 
the  owners  of  property  benefited  thereby  is  one  which  the 
legislature  may  confer  upon  such  corporations  as  a  part  of  the 
taxing  power  belonging  to  the  State.  This  power  of  taxation 
and  of  apportioning  taxation,  or  of  assigning  to  each  individ- 
ual his  share  of  the  burthen,  is  vested  exclusively  in  the  legis- 
lature, unless  the  power  is  limited  or  restrained  by  some  con- 
stitutional provision.  The  power  of  taxing  and  the  power  of 
apportioning  taxation  are  identical  and  inseparable.  Taxes 
cannot  be  levied  without  apportionment;  and  the  power  of 
apportionment  is  therefore  unlimited,  unless  it  be  restrained 
as  a  part  of  the  power  of  taxation.  There  is  not  generally  in 
our  States  any  restraint  upon  it.  It  is  competent  for  the  legis- 
lature to  apportion  the  tax  generally  upon  all  taxable  persons 
within  its  jurisdiction,  or  within  a  certain  district  or  local  di- 
vision; or  it  may  apportion  the  tax  according  to  the  benefit 
which  each  tax-payer  is  supposed  to  receive  from  the  object 
on  which  the  tax  is  expended.  Whether  or  not  one  mode  or 
the  other  is  the  more  equitable,  the  legislature  is  the  sole  and 
exclusive  judge.  It  is  wholly  a  matter  of  legislative  discre- 
tion which  method  shall  be  adopted,  and  it  is  not  at  all  a  mat- 
ter for  judicial  inquisition  or  re  vie  w.^     Special  assessments 

ply  to  the  contention  that  the  bridge  evidently  conferred  in  order  that 
to  be  built  could  not  be  deemed  a  travel  thereon  might  pass  over  or 
part  of  the  street,  and  also  because  under  intersecting  railroads,  the  leg- 
the  bridge  and  its  approaches  were  islature  may  have  intended  to  in- 
to occupy  only  one-half  of  the  width  elude  bridges  as  a  part  of  the  streets 
of  the  street,  that  the  work  was  not  a  and  highways  at  their  new  grades, 
"change  of  grade  "upon  the  street:—  Nor  is  there  anything  illegal  in  the 
"A  street  is  only  an  improved  public  establishment  of  different  grades  for 
way  through  a  town  or  city,  and  different  longitudinal  sections  of  a 
whether  the  way  rests  immediately  street  Sidewalks  and  carriage  ways 
upon  the  solid  ground,  or  is  supported  are  common  instances  of  such  differ- 
above  it  like  a  bridge,  it  may  still  be  ent  grades,  when,  as  here,  there  may 
caUed  a 'street'  No  doubt  the  legis-  be  sufficient  reason  for  great  di- 
lature  may  use  the  terms  '  street,'  vergence ;  that  is  not  illegal.  It  was 
'road'  and  'highway'  in  a  sense  within  the  discretion  of  the  council  to 
which  excludes  bridges  in  their  determine  whether  the  embankment 
route ;  but  since  in  [the  statute  before  and  bridge  should  occupy  the  whole 
the  court]  the  power  to  change  the  width  of  the  street  or  not" 
grades  of  streets  and  highways  was  '  People  v.  Mayor  &c.  of  Brooklyn, 
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proceed  upon  the  principle  that  certain  property,  peculiarly 
situated  in  reference  to  an  improvement,  is  to  be  specially 
benefited  in  the  enhancement  of  its  value,  and  in  levying  such 
assessments  the  principle  of  equality  in  their  apportionment  is 
deemed  vital,  as  in  ordinary  cases  of  taxation  under  the  con- 
stitution.' 

§  1073.  Special  taxation  in  Illinois.—  In  Illinois  there  is 
a  distinction  between  special  taxation  and  special  assessment. 
The  power  of  special  taxation  of  contiguous  property  for  the 
making  of  local  impro.vements  by  a  city  does  not  depend  upon 
the  fact  of  an  equivalent  benefit  to  the  property  taxed.  The 
power  is  given  unqualifiedly  by  the  Illinois  statute,  with  no 
restriction  asto  the  benefiting  of  contiguous  property.*  On 
the  subject  of  special  taxation  the  Illinois  Supreme  Court  said 
in  another  case :  —  "  This  proceeding  is  in  the  taxation  of  con- 
tiguous property;  and  in  the  adoption  of  that  mode  there  js 
no  requirement  of  benefits  received,  and  no  respect  thereto 
further  than  may  be  had  by  the  city  council  in  determining 
upon  which  particular  one  of  the  several  modes  of  special 
taxation  of  contiguous  property  open  to  them  shall  be  resorted 
to." '  A  committee  to  estimate  the  cost  of  a  local  improve- 
ment may  be  appointed  after  the  passage  of  an  ordinance  for 

4  Comst  426,  43T,  433.  See,  also,  lane  or  alley  in  the  city,  to  construct, 
McComb  V.  Bell,  2  Minn.  295 ;  Stin-  reconsti-uct  and  maintain  in  good  re- 
son  V.  Smith,  8  Minn.  366.  pair  such  sidewalk,  along  the  side  of 
iNoonan?;.  City  of  Stillwater  (1885),  the  street,  lane  or  alley  next  to  the 
83  Mmn.  198,  where,  upon  the  princi-  lands  of  such  owner,  respectively,  as 
pies  of  the  text,  it  was  held  that  it  may  have  been  heretofore  con- 
was  in  accordance  with  the  constitu-  structed  or  shall  hereafter  be  con- 
tion  of  the  State,  which  provided  that  structed  or  directed  by  the  city  coun- 
"  the  legislature  may  by  general  law  cil  to  be  built ; "  but  the  further  pro- 
or  special  act  authorize  municipal  vision  attempting  to  make  the  owners 
corporations  to  levy  assessments  for  of  such  lots  liable  for  all  damages 
local  improvements  upon  the  prop-  resulting  from  any  default  of  theirs 
erty  fronting  upon  such  improve-  in  keeping  such  sidewalk  in  repair 
ments,  or  upon  the  property  to  be  was  repugnant  to  the  constitution, 
benefited  by  such  improvements,  *  City  of  Galesburg  v.  Searles  (1885), 
without  regard  to  a  cash  valuation  114  111.  217 ;  S.  C,  29  N.  E.  Rep.  686. 
and  in  such  manner  as  the  legislature  '  White  v.  People,  94  111.  604.  See, 
may  prescribe,  "for  the  charter  of  also,  Enos  «.  City  of  Springfield,  113 
the  city  to  make  it  the  duty  of  all  111.  65. 
owners  of  land  adjoining  any  street, 
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constructing  it  and  before  its  approval  by  the  mayor  of  the 
city  without  vitiating  the  proceeding.  It  is  suflSoient  if  the 
ordinance  is  signed  before  the  petition  is  filed  in  the  county 
court  to  have  the  tax  levied  for  half  the  estimated  cost  upon 
contiguous  property.^ 

§  1074.  Gonstitntionality  of  assessments  for  sidewalks. — 

It  has  been  urged  that  laws  imposing  upon  the  owners  of 
lands  abutting  upon  streets  the  expense  of  constructing  side- 
walks were  unconstitutional  in  that  the  power  to  do  this  was 
referable  to  the  power  of  taxation,  and  that  statutes  confer- 
ring such  power  upon  cities  to  require  owners  of  such  lands 
to  build  and  maintain  suitable  pavements  or  sidewalk  improve- 
ments along  their  premises  when  necessary  to  the  safety  or 
convenience  of  travel,  and  to  enforce  obedience  by  fineis,  and 
ordinances  to  that  effect,,  were  attempts  to  levy  a  tax  in  a 
manner  not  authorized  by  the  State  constitution.  Judge 
Cooley  on  this  subject  says : — "  The  cases  of  assessment  for 
the  construction  of  walks  by  the  sides  of  streets  in  cities  and 
other  populous  places  are  more  distinctly  referable  to  the 
power  of  the  police.  The  footwalks  are  not  only  required  as 
a  rule  to  be  put  up  and  kept  in  proper  condition  for  use  by 
the  adjacent  proprietors,  but  it  is  quite  customary  to  confer 
by  the  municipal  charters  full  authority  on  the  municipalities 
to  order  the  walks  of  a  kind  and  quality  by  them  prescribed,  to 
be  constructed  by  the  owners  of  the  adjacent  lots  at  their  own 
expense,  within  a  time  limited  by  the  order  for  the  purpose, 
and  that  in  case  of  their  failure  so  to  construct  them,  it  shall 
be  done  by  the  public  authorities  and  the  cost  collected  from 
such  owners  or  made  a  lien  upon  their  property.  When  this 
is  done  the  duty  must  be  looked  upon  as  being  enjoined  as  a 
police  regulation  made  because  of  the  peculiar  interests  such 
owners  have  in  the  walks,  and  because  their  situation  gives 
them  peculiar  fitness  and  ability  for  performing  with  prompt- 
ness and  convenience  the  duty  of  putting  them  in  proper  state, 
and  of  afterwards  keeping  them  in  a  state  suitable  for  use. 
tJpon  these  grounds  the  authority  to  establish  such  regula- 
tions has  frequently  been  supported."  " 

1  City  of  Galesburg  v.  Searles  (1885),    Cf.  Burroughs  on  Taxation,  494,  and 
114  111.  217 :  s.  c,  39  N.  E.  Rep.  686.       2  Desty  on  Taxation,  sec.  190. 

2  Cooley  on  Taxation  (8d  ed.),  588. 
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§  1075.  Fee  in  land  condemned  a  part  of  the  cost  of  an 
improvement.—  Where  land  is  to  be  taken  for  a  public  use, 
the  legislature  is  the  exclusive  judge  of  the  amount  of  land 
and  of  the  estate  therein  which  the  public  end  to  be  sub- 
served requires  to  be  taken.  It  is  therefore  competent  for 
the  legislature  to  authorize  a  municipal  corporation  to  con- 
demn the  title  in  fee-simple  of  land  for  public  streets.  But  the 
title  vrhich  the  corporation  acq%iires  in  such  case  is  what  may 
be  termed  a  "  qualified  or  terminable  fee"  for  street  pur- 
poses only,  and  which  it  holds  not  as  proprietor,  but  as  an 
agency  of  the  State  in  trust  for  the  public-  for  street  purposes, 
and  which  it  can  neither  sell  nor  devote  to  a  private  use.'  It 
was  urged  in  a  case  where  the  fee-simple  in  land  had  been 
condemned  for  street  purposes,  that  as  assessments  for  bene- 
fits could  only  be  made  for  local  improvements,  and  as  it  was 
only  necessary  to  take  an  easement  in  land  for  street  pur- 
poses, therefore  the  taking  the  fee  was  not  for  a  local  im- 
provement ;  consequently,  if  taken,  no  assessments  could  be 
levied  to  pay  for  it.  To  this  the  Supreme  Court  of  Minne- 
sota said : —  "  The  legislature  having  authorized,  as  it  might, 
the  condemnation  of  the  fee  for  the  purpose  of  opening  or 
widening  a  street,  which  is  a  local  improvement,  payment  for 
the  land  taken  in  fee  for  that  purpose  is  as  much  a  part  of  the 
cost  of  the  improvement  as  would  have  been  payment  for  an 
easement  h.ad  that  been  the  interest  taken."  ^ 

§  1076.  Highways. —  A  county  board  in  Kansas  has  no 
power  to  order  the  improvement  of  a  strip  of  ground  laid  out 
and  intended  as  a  street  through  land  platted  in  blocks  and 
lots  that  has  never  been  used  or  traveled  as  a  road,  and  that 
has  never  been  regularly  laid  out  as  a  road  in  accordance  vrith 
the  general  road  laws,  under  the  statute  which  provides  for 
the  improvement  of  "  any  regularly  laid  out  road." '  Under 
the  Oregon  statutes  which  place  all  county  roads  under  the 

iFairchild   v.    City    of    St   Paul  Patterson,  98  U.  S.  403-406 ;  Street  v. 

(Minn.,  1891),  49  N.W  Eep.  335.  See,  Railway  Co.,  79  N.  T.  393-399. 

also,  3  Dillon  on  Munio.  Corp.,  §589;  2FalrchiId   v.    City   of    St    Paul 

Cooley,  Const  Lim.   688 ;  Lewis  on  (Minn.),  49  N.  "W.  Eep.  335. 

Eminent  Bomain,  §  377 ;  Elliott  on  s  Barker  v.  Hovey  (Kan.),  36  Pac. 

Roads  and  Streets,  173 ;  Mills  on  Emi-  Eep.  585.    Nor  has  the  county  board 

nent  Domain,  §§  50,  51 ;  Boom  Co.  v.  jurisdiction  to  order  the   improve- 
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supervision  of  the  county  court,  such  court  has  power  to  re- 
duce a  road  of  the  statutory  width  of  sixty  feet  to  the  width 
,  of,  forty  feet.i  TJnder  the  Nebraska  statutes  a  county  board 
has  no  jurisdiction  to  establish  a  public  road  where  no  com- 
missioner has  been  appointed  to  examine  into  and  report  upon 
its  expediency,  unless  the  written  consent  of  all  the  land-owners 
whose  land  is  sought  to  be  taken  for  that  purpose  is  filed  with 
the  county  clerk.^  The  right  of  appeal  from  the  decision  of 
the  commissioners  of  highways  in  regard  to  vacating  a  road 
under  the  Illinois  statute  allowing  such  an  appeal  is  limited 
to  owners  of  land  adjoining  that  part  of  the  road  to  be  va- 
cated.' 

§  1077.  Opening  highways. —  It  has  been  held  that  the  leg- 
islative intention  in  the  statutes  of  Pennsylvania  providing 
that  the  court,  on  being  petitioned  to  grant  a  view  "  for  a 
road,"  shall  appoint  qualified  persons  to  view  the  grounds 
proposed  for  "  such  road  "  and  make  report  of  their  proceed- 
ings, and  that  if  the  persons  appointed  shall  agree  that  there 
is  occasion  for  "  a  road  "  they  shall  proceed .  to  lay  out  the 
same,  having  respect  to  the  shortest  distance  and  the  best 

ment  of  any  county  road  unless  the  matters  pertaining  to  the  estabh'sh- 

petition  therefor  is  signed  by  a  ma-  ment  and   construction    of   county 

jority  of  the  resident  land-owners  roads  at  a  special  session  convened 

within  one-half  mile  on  either  side  upon  oral  notice  from  the  county 

of    such    regularly    laid    out   road,  auditor.    Loesnitz  v.  Seelinger,   127 

within  the  terminal  points  mentioned  Ind.  423 ;  s.  c,  25  N.  E.  Eep.  1037, 

in  the  petition,  in  accordance  with  following  White  w  Fleming,  114  Ind. 

the    requirements    of    the    statute.  560 :  s.  c,  16  N.  E.  Rep.  487. 
Barker  w  Hovey  (Kan.),  26  Pac.  Rep.        i  Heiple  v.  Clackamer  County,  SO 

591.    Where  a  petition  is  for  the  ex-  Oregon,  147 ;  s.  c,  35  Pac.  Rep.  291. 
tension  of  a  village  street,  a  request        ^  Warren  v.  Brown  (Neb.),  47  N.  W. 

contained  therein  that  the  street  be  Eep.  633.   The  proceedings  had  under 

declared  a   public    highway,   being  a  statute  to  create  a  highway  should 

harmless,  as  the  street  is  presumably  be  so  definite  and  certain  that  a  com- 

a  public  highway,  it  is  not  necessary  petent  surveyor  could,  with  a  record 

that  all  the  tracts  abutting  thereon  before  him,  point  out  its  location, 

be  specified  in  the  notice  of  meeting,  Warren  v.  Brown,  supra. 
or  that  their  several  occupants  be        '  Comna'rs  of  Highways  v.  Quinn 

served,  as  in  proceedings  to  declare  (111.),  37  N.   E.   Rep.   187,  following 

a  public  highway.    State  v.  O'Con-  Taylor  v.  Comm'rs,  88  III.  536,  and 

nor  (Wis.),  47  N.  W.  Rep.  483.    The  overruling  Wiiitmer  v.  Comm'rs,  06 

board  of  county  commissioners  in  III.  393. 
Indiana  has  authority  to  act  in  all 
69 
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ground  for  "  a  road,"  was  that  there  should  be  a  separate  pe- 
tition for  each  road,  and  a  single  proceeding  throughout  fin- 
eluding  the  recording  of  the  road.*  The  supervisors  of  a 
township  cannot  refuse  to  obey  an  order  of  the  court  to  open 
a  highway  made  upon  a  confirmed  report  of  viewers,  under 
the  Pennsylvania  statutes,  on  the  ground  that  they  did  not 
think  it  necessary .^  The  duty  of  traciiig  the  line  of  a  pro- 
posed public  road  under  the  statutes  of  Louisiana  is  intrusted 
to  a  jury  of  freeholders,  and  police  juries,  the  county  author- 
ities, have  no  right  on  a  petition  to  establish  a  public  road  to 
trace  the  line  of  it.  But  they  have  certain  authority  as  to  its 
width  and  direction, 'and  unless  it  can  be, shown  that  they 
have  absolutely  dictated  the  line  to  be  followed,  it  will  not  be 
held  that  they  have  exceeded  their  authority.' 

§  1078.  Repairing  highways. —  By  a  Tfisconsin  statute, 
railroad  companies  are  authorized  to  construct  their  road-beds 
across,  along  or  upon  highways,  on  condition  that  they  re- 
store such  highways  to  their  former  state  of  usefulness.  The 
duty  is  imposed  by  law  upon  towns  to  repair  highways  within 
their  limits  and  to  remove  obstructions  therefrom.  It  has 
been  held  that  when  a  railroad  company  has,  ,in  constructing 
its  road-bed  along  and  upon  a  highway  within  a  town's  limits, 
practically  destroyed  the  highway,  the  town  has  such  an  in- 
terest in  the  preservation  and  protection' of  the  highway  as 
will  enable  it  to  maintain  an  action  for  an  injunction  to  com- 
pel the  company  to  restore  the  highway  to  its  former  state  of 
usefulness.* 

§  1079.  Bridges. —  In  Missouri  the  mode  of  contracting  by 
a  county  for  the  erection  of  bridges  as  provided  in  the  stat- 
utes is  by  an  order,  a  letting  to  bidders,  and  an  approval  of 
the  bid  by  the  county  court;  then  a  county  authority  known 
as  bridge  commissioner  makes  the  contract  formally  wiAh 
the  contractor.     To  bind  a  county  on  a  contract  for  the  erec- 

1  In  re  Eoads  in  Sadsbury  Tp.  (Pa.),  <Town  of  Jamestown  «.  Chicago 

23  Atl.  Rep.  773.  &c.  R  Co.,  69  Wis.  648 ;  a  c,  34  N.  W. 

^In  re  Road  in  Roaring  Brook  Tp.  Rgp.  728;    following  Shebaygan  v. 

(Pa),  21  Atl.  Rep.  411.  Railroad,  31  Wis.  675 ;  distinguishiag 

sCalder  v.  Police  Jury  (La.),  10  So.  Milwaukee  v.  Railway,  7  Wis.  85. 
Rep.  736. 
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tion  of  a  bridge,- th«  signing  of  the  contract  by  this  bridge 
conamissioner  is  not  essential  where  it  appears  that  the  county 
-court  approved  the  bid  for  the  work  and  the  contractor 
signed  the  contract,  a,n4  that  the  bridge  commissioner  in  the 
matter  acted  for  the  county.'  Although  a  bridge  commis- 
sioner has  no  power  to  ro^Jce' any  contract  differing  in  any 
substantial  respect  from  tha  bid  approved  by  the  county  court, 
the  building  of  a  bridge  pursuant  to  the  plans  and  specifica- 
tions being  under  his  direction,  unimportant  changes  made 
to  meet  unforeseen  exigencies  are  allowable.? 

§  1080.  Construction  of  bridges. —  Though  a  commissioner 
of  highways  may  have  exceeded  his  powers  in  making  a  con- 
tract for  the  erection  of  a  bridge  before  the  highway  of  which 
the  bridge  will  form  a  part  has  been  laid  out,  yet,  after  such  high- 
way has  been  laid  out,  he  may  cause  the  bridge  to  be  constructed 
at  the  point  of  intersection  with  the  stream,  and  for  that  pur- 
pose may  carry  out  the  former  contract.'  Where  the  ordi- 
nary let  out  the  building  of  a  county  bridge  to  one  who  was 
not  the  lowest  bidder,  the  court  is  justified  in  refusing  to  do 
more  than  grant  an  injunction  against  paying  the  contractor 
more  than  the  amount  of  the'  lowest  bid,  the  bridge  having 
been  built  and  accepted  by  the  county.*  A  contractor,  after 
drawing  the  specifications  for  a  township  bridge,  and  being 
specially  informed  as  to  the  sum  desired  to  be  expended  in  its 
construction,  bid  on  it,  and,  being  the  lowest  bidder,  was 
awarded  the  contract,  and  built  the  bridge  without,  having 

1  Bryson  v.  Johnson  County  (1889),  work,  labor   and   material,  though 

100<MOf.76;  S.  c.,- 13  S.  W.Eep.  239*  such  authorities" or  agent  may  not, 

^-Bryson-y.  Jiohnson  County  (1889),  in  making  such  contract,  have  pur- 

100  Mdfc..76if  Si  R,  13  S.  ,W.  Rep.  ^89,  sued  the   form   of  proceeding  pre- 

in  which  case  the  court  based  the  scribed  by  law."    Cf.  Heidelberg  v. 

right  of  the  contractor  to  a  recovery  St.    Francois  County,  100    Mo.   69. 

uponthe  statute  of  the  State  wMch  See,    also,    Wolcott    v.     Lawrence 

provides  that  "Mta  claim  against  a  County,  36  Mo.  372;  Johnson  v.  Wil- 

connty;be  for  work  and  labor  done  son,  3  N,  H.  303 ;  Johnson  v:  Districtj 

or  materials  furnished  in  good  faith  67  Mo,  319 ;  Maupin  t;.-County,  67  Mo. 

by  the  plaitnant,  under  contract  with  337. 

the  county  autborities,'Or  with  any  S'Huggans  n  Riley,. 61  Hun,  501; 

agentfoi'the  'countyJawf ully  author-  s.  e.,  4  N.  Y.  Supl.  983; 

ized>  the  "claimant,  if  he  shall  have  ''Ci'abtree  v.  Gibsonj  78  Oa.  SS&; 

fulfilled  his  contract^  shall  be   en-  s.  U,  3  S.  Ei  Eep.  1«. ' 
titled  to  recover  the  just  Value  of  such 
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given  "  good  and  sufficient  security  for  the  performance  of 
tiie  work,"  as  required  by  the  Michigan  statutes.  The  bridge 
was  never  accepted  or  used  by  the  township.  It  was  held 
that  there  was  no  valid  contract.'  In  an  action  by  the  con- 
tractor for  building  a  bridge,  under  an  act  validating  irregu- 
lar proceedings  of  the  town  officers  for  its  erection,  evidence 
of  the  proceedings  of  the  town  authorities  referred  to  in  the 
act  were  admissible  to  show  on^hat  the  ratification  by  the 
legislature  was  founded.^  A  contract,  made  by  bridge  com- 
missioners of  a  county,  to  pay  a  certain  sum  for  the  erection 
and  completion  of  a  bridge,  as  fast  as  the  money  is  collected 
by  the  tax  collector,  though  not  negotiable  by  the  law  mer- 
chant, is  assignable,  and  under  the  Tennessee  statutes  the  as- 
signee can  sue  thereon  in  his  own  name ;  and  the  assignment 
is  completed  by  indorsement  thereof  on  the  contract  and  de- 
livery of  the  instrument ;  and  notice  of  the  assignment  is  not 
necessary  to  hold  the  commissioners  liable.' 

§  1081.  Agents  of  counties  in  the  construction  of  bridges 
in  New  York. —  Although  the  New  York  statute  which  pro- 
vides that  county  boards  may  authorize  towns  to  build 
bridges  and  issue  their  bonds  in  payment  therefor  does  not 
expressly  confer  such  power  of  appointment,  the  county  board 
may,  in  its  resolution  authorizing  the  building  of  a  bridge,  ap- 
point commissioners  to  supervise  its  construction.*  Statutes 
of  New  York  investing  the  commissioner  of  highways  with 
the  care,  superintendence,  repair  and  improvement  of  high- 

1  Mackey  v.  Columbus  Township,  should  be  executed  by  town  or  vil- 
71  Mich.  337;  S.  C,  38  N.W.  Rep.  899.  lage    authorities,    I    regard    as  un- 

2  Wrought  Iron  Bridge  Co.  v.  Town  founded.  The  supervisoi-s  have  the 
of  Attica,  3  N.  Y.  Sujil.  359.  power,  and  may  execute  it  in  any 

3  Smith  V.  Hubbard,  1  Pickle,  306 ;  way  that  satisfies  their  sound  discre- 
s.  0.,  3  S.  W.  Kep.  569.  tion.    No  particular  set  of  agents  is 

*  Barker  v.  Town  of  Oswegatchie  required  by  the  statute  or  by  the 

(1890),  10  N.  Y.  Supl.  834.    See,  also,  general  law.    The  practice  of  doing 

People  V.  Meach,  14  Abb.  Pr.  (N.  S.)  it  by  commissioners  is  a  very  gen- 

429,  where  the  court,  considering  a  eral  one,  and  approved  by  usage  of 

statute  on  this  subject,  said : — "  The  long  standing.    I  do  not  regard  it  as 

objection  that  the  commissioners  are  the  usurpation  of  an  office,  but  the 

not  the  proper  agents  of  the  board  of  execution  of  an  agency."    Kirkwood 

supervisors  to  execute  the  power  of  v,  Newburg,  45  Hun,  338. 
building  the  bridge,  and  that  this  .  ' 
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ways  and  bridges  within  his  town,  as  well  as  charging  him 
with  the  custody  and  disbursement  of  whatever  inoney  is 
raised  by  the  town  for  those  purposes,  where  a  town  meeting 
votes  to  raise  and  appropriate  a  sum  of  money  for  the  erec- 
tion of  a  bridge  across  a  stream,  the  commissioner  of  high- 
ways is  charged  with  the  duty  to  erect  it  and  to  make  appro- 
priate contracts  therefor  in  the  absence  of  any  action  placing 
the  work  in  the  hands  of  other  agents.' 

§  1082.  Sewers. —  The  commissioners  of  highways  have  im- 
plied authority,  under  the  Illinois  statutes,  to  allow  a  village 
to  construct  a  sewer  in  a  highway  in  their  town.'  The  fact 
that  the  outlet  for  a  system  of  sewers  provided  for  by  an  ordi- 
nance passes  over  private  property  would  not  invalidate  the 
ordinance.'  But  where  a  trunk  sewer  is  solely  for  the  benefit 
of  the  inhabitants  of  a  particular  town,  it  cannot  be  constructed 
through  the  street  of  another  without  the  consent  of  the  own- 
ers of  the  soil,  or,  in  the  absence  of  such  consent,  without  the 
condemnation  of  such  owners'  rights  as  provided  in  the  stat- 
ute authorizing  its  construction.^  , 

§  1083.  Constrnction  of  sewers. —  A  village  in  Illinois  may 
by  ordinance  provide  for  the  construction  of  a  sewer  beyond  its 
territorial  limits.'  The  power  by  the  statute  being  expressly 
given  to  make  such  a  local  improvement  within  its  borders,  the 
power  to  secure  an  outlet  for  it  beyond  the  borders  follows 
necessarily  by  implication.'  And  it  is  not  necessary  that  the 
title  to  the  land  to  be  taken  for  a  sewer  should  be  acquired  be- 
fore passing  an  ordinance  for  the  construction  of  a  sewer  by 
special  assessment.'    Where  the  owners  of  premises  specially 

1  Berlin  Iron  Bridge  Co.  v.  Wag-  128  N.  Y."50;  s.  C,  27  N.  E.  Eep.  973, 
ner  (1890),  10  N.  Y.  Supl.  840.    See,    reversing  13  N.  Y.  Supl.  545. 

also,  Mather  v.  Crawford,  36  Barb.        5  Maywood  Co.  v.  Village  of  May- 

564;  Huggans  v.  Eiley,  4N.  Y.  Supl.  wood  (111.,  1892),  29  N.  E.  Rep.  704, 

283 ;  People  v.  Meach,  14  Abb.  Pr.  following  Shreve  v.  Town  of  Cicero, 

(N.  S.)  439;  Boots  v.  Waahburn,  79  139  111.  336;  s.  C,  21  N.  E  Kep.  815. 
N,,Y.  307.  «  Maywood  Co.  v.  Village  of  May- 

2  Cochran  v.  Village  of  Park  Ridge  wood  (111.,  1893),  39  N.  E.  Rep.  704. 
(111.),  37  N.  R  flep.  939.  'Village  of  Hyde  Park  v.  Barden, 

3  Burbans  v.  Village  of  Norwood  94  111.  36 ;  Holmes  v.  Village  of  Hyde 
Park  (111.),  27  N.  E.  Eep.  1088.  Park,  121  111.  129:  s.  0.,  13  N.  E.  Rep. 

<  Van  Brunt  v.  Town  of  Flatbush,    540 ;  Hunerberg  v.  Village  of  Hyde 


1094:  PUBLIC   LMl'KOVEMEOTS.  [§§  1084,  1085, 

assessed  for  a  proposed  public  improveraeht  appear  arid  file 
Gbjeetion's  to  the  confirmation  of  the  assessment,  they  thereby 
waive  any  and  all  defects  in  the  notice  of  application  for 
judgment.' 

§  1084.  The  i  same  subject  continued.— A-  city  being  au- 
thorized by  its  charter  to  build  a  sewer  Avhenever  it  may  be 
necessary  for  sanitary  or  othej;:  purposes  is  not  precluded 
from  building  a  sewer  and  assessing  the  cost  to  lot-owners  by 
the  fact  that  property: holders  in  the  district  have  constructed 
a  private  sewer,  irrespective  of  the  cost  of  this  private  Be wer." 
"Where  a  charter  of  a  city  requires,  in  the  construction  of  a 
sewer,  that  the  size  thereof  shall  be  prescribed  by  ordinance, 
but  there  is  no  such  requirement  in  regard  to  the  inlets  or 
man-holes,  it  is  not  necessary  to  specify  in  the  ordinance  mat- 
ters of  detail  relating  to  the  construotion  of  such  inlets  and 
man-holes.' 

§1085.  Contracts  for  construction  of  sewers. —  A  con- 
tract for  the  construction  of  a  sewer  in  Kansas  City  provided 
that  the  contractor  should  be  responsible  for  all  damages  to 
persons  or  property  from  negligence,  and  indemnify  the  city 
against  all  claims  for  damage  on  account  of  such  neglect;  and 
the  sureties  agreed  that  he  should  faithfully  perform  the  con- 
tract. It  was  held  that  as  the  charter  of  the  oityi  requires  that 
such  contracts  should  contain  a  covenant  for  the  payment  of 
laborers,  to  be  guarantied  by  sureties,  and  gave  laborers  the. 
right  to  an  action  thereon,  the  bond,  apart  from  the  covenant 

Park,  130  lU;  156;  S.  C,  23  N.  E  Rep.  era  and  pay  for  their   cdnstfiiction. 

486.  When  they  have  then  turned  them 

'  Walker  v.  City  of  Aurora  (III.,  over   to  the   city,  they  are  subject 

1892),  29  N.  E.  Rep.  741;  Mifrphy  v.  to  the  control  of  the  city,  and  the, 

City  of  Peoria,  119  111.  S09;  s.  C,  9  board  of  commisaionei-s  have  n<i  fur- 

N.  E.  Rep.  895;  Qijick  u  Village  of  thor  control  over  tlietn.    Therefore 

River  Forest,  130  111.  323;   s.  c,  22  they  have  no  authority  to  contract 

N.  E.  Rep.  816.  or  bind  themselves  as  a  board  or  the 

2  City  of  St  Joseph  ».  Owen  (Mo.,  sewer  district  for  water  furnished 
1892),  19  S.  W.  Rep.  713.  for  flushing  the  sewers  in   the  dia- 

3  City  of  St.  Joseph  v.  Owen  (Mo.,  trict.    Pine  Bluffl  Water  and  Light 
1892),  19  S.  W.  Rfp.  713.    The  com-  Co.  v.  Sewer  Dist  No.  1  (Ark.,  1892), 
missioners  of  a  sewer  district  under  19  S.  W.  Rep.  576 ;-  Martin  v.  Hilb,  53 
the  statutes  of  Arkansas  have  no  au-  Ark.  300 ;  s,  c,  14  S.  W.  Rep.  94. 
tfaority  except  to  construct  the  sew- 
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for  the  benefit  of  laborers;  was  for  the  benefit  of  the  city 
only,  and; an  action  against  the  sureties  on  their  coiitract  for 
damages  for  injuries  sustained  by  the  carelessness  of  the  con- 
tractor or  his  employees  could  not  be  maintained  by  a  third 
person.^  Though  a  contract  with  a  city  to  construct  a  sewer 
provides  that  the  work  shall  be  done  to  the  satisfaction  of  the 
board  of  public  works,  the  contractor,  in  an  action  against  the 
city  for  its  refusal  to  permit  him  to  perform  part  of  the  work, 
need  not  show  a  compliance  Avith  this  provision :  the  action 
not  being  for  work  done  under  the  contract.  And  a  provision 
in' the  contract  that  the  board  of  public  works  shall  adjudi- 
cate the  amount  earned  by  the  contractor,  and  the  damages 
suffered  by  the  city  from  his  non- performance  of  the  contract, 
did  not  necessitate  an  adjudication  of  the  contractor's  damage 
arising  from  the  city's  breach  of  contract." 

§  1086.  Power  as  to  drains  aud  sewers  discretionary.— The 

power  of  a  municipal  corporation  to  determine  for  itself  the 
best  method  of  constructing  drains  and  sewers  cannot  be  in- 
terfered with  by  the  courts,  for  it  is  a  discretionary  power 
committed  to  the  municipal  authorities.  As  long  as  the  cor- 
porate authorities  keep  within  the  discretion  conferred  upon 
them  they  are  the  exclusive  judges  of  the  plan  and  method  of 
constructing  drains  and  sewers.' 


.  3 


•  Kansas  City  v.  O'Connell,  99  Mo.  delayed  by  difficulties  thatj  could  not 

357 ;  s.  C,  13  S.  W.  Eep.  791.  be  foreseen  or  avoided,  or  by  any  act 

2  And  a  provision  in  the  contract  or  omission  of  the  city,  "  all  of  which 

authorizing   the    board    of    public  shall  be  determined  by  the  said  com- 

vcorks  to  suspend  or  relet  the  cen-  missioner  of  public  works,  who  shall 

struction  of  the  sewer  if  the  work  certify  to  the  same  in  writing."    It 

should  be  improperly  or  imperfectly  was  held  that  the  obtaining  of  such 

performed  did  not  authorize  it  to  ar-  certificate  was  nota,condition  preced- 

bitrarily  shorten  the  sewer  against  ent  to  the  maintenance  of  an  action 

the  contractor's  protest.     Markey  v.  to  recover  moneys  earned  under  the 

City  of  Milwaukee,  76  Wis.  349 ;  s.  C,  contract.    Toop  v.  City  of  New  York, 

45  N.  W.  Bep.  28.    A  contract  with  a  13  N.  Y.  Supl.  280,  fpliowing  Dady  v. 

city  for  the  construction  of  a  sewer  Mayor  &c.,  10  N.  Y.  Supl.  819. 
provided  that  the  work  should  be        3  Leeds  v.  City  of  Richmond,  103 

commenced  on  such  day  as  the  com-  Ind.  373;  City  of  Kokomo.w  Mahan, 

missioner   of   public  works  should  100  Ind. '242;   Macy  w  City  of  In-, 

designate,  and  be  completed  within  dianapolis,   17  Ind.  2C7.     See,  also, 

sixty  days  thereafter,  excluding  the  Town  of    Sullivan    v.  1  h'.llipSi   110 

time  daring  which  work  might  be  Ind.  830;  Wels  v.  City  of,  Madison, 
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§1087.  Local  assessments  for  drains  and  sewers. —  The 

statute  of  Maine  relating  to  drains  and  sewers  was  held  con- 
stitutional over  the  objection  that  it  was  repugnant  to  the 
provision  which  requires  taxes  to  be  "assessed  equally,  ac- 
cording to  the  just  value  thereof."  The  Supreme  Court 
said: — "  Some  objects  of  taxation,  however,  that  are  of  pub- 
lic utility,  also  operate  to  bestow  some  particular  and  special 
benefit  upon  particular  interests  ;;«rand  so  far  as  this  benefit  is 
special  and  beyond  and  apart  from  that  enjoyed  by  the  com- 
munity in  general,  and  by  the  recipient  as  a  member  thereof, 
it  is  not  a  public  work  or  purpose  that  must  be  provided  for 
from  the  public  revenue  or  taxes,  that  the  constitution  de- 
clares shall  be  assessed  on  property, '  equally,  according  to  the 
just  value  thereof,'  but  it  may  be  charged  to  or  assessed  upon 
interests  according  to  the  benefits  bestowed.  The  purpose 
of  the  constitutional  provision  is  to  equalize  public  burdens 
and  not  to  assume  those  of  individuals." ' 


75  Ind.  241 ;  s.  c,  39  Am.  Rep.  135 ; 
Comm'rs  v.  City  of  Seymour,  79  Ind. 
491 ;  s.  o.,  41  Am.  Rep.  618 ;  City  of 
Evansville  v.  Decker,  84  Ind.  335; 
a  c,  43  Am.  Rep.  86 ;  Hebron  G.  R 
Co.  V.  Harvey,  90  Ind.  193 ;  s.  c,  46 
Am.  Rep.  199;  Lipes  v.  Hand,  104 
Ind.  503,  508 ;  Pettigrew  v.  Village  of 
Evansville,  25  Wis.  223 ;  Gregory  v. 
Burk,  35  Alb.  L.  J.  278.  A  city  is 
liable  for  negligence  in  failing  to 
keep  a  sewer  in  repair  as  well  as  for 
negligence  in  its  construction.  City 
of  Frostburg  v.  Duffy,  70  Md.  47; 
s.  c,  16  Atl.  Rep.  642.  See.  as  to  the 
care  required  of  a  corporation  in 
construction  of  its  public  improve- 
ments. City  of  Boulden  v.  Fowler,  11 
Colo.  896;  s.  c,  18  Pac.  Rep.  337; 
Dewein  v.  City  of  Peoria,  24  111.  App, 
396 ;  City  of  Champaign  i'.  Forrester, 
29  111.  App.  117 ;  Borough  of  Bethle- 
hem V.  Haus  (Pa.),  36  W.  N.  C.  348; 
&  C.,  19  Atl.  Rep.  437 ;  Topeka  Water 
Supply  Co.  V.  City  of  Potwin  Place, 
43  Kan.  404;  s.  C,  23  Pac.  Rep.  578, 
an  action  for  discharging  sewage 
into  a  stream  furnishing  the  water 


supply;  City  of  Elgin  v.  Hoag.  25 
111.  App.  650;  Middlesex  Co.  v.  City 
of  Lowell,  149  Mass.  509 ;  s.  C,  21  N. 
E.  Rep.  872;  Maguire  v.  City  of 
Cootersville,  76  Ga.  84. 

'City  of  Auburn  v.  Paul  (Me., 
1892),  24  Atl.  Rep.  81?,  in  which  it 
was  held  that  a  land-owner  may  be 
required  to  contribute  towards  the 
cost  of  a  public  work  a  sum  equal  to 
the  increased  value  of  his  property 
by  reason  of  peculiar  and  special 
benefits  thereby  given,  in  addition  to 
those  bestowed  upon  him  in  common 
with  the  general  public.  See,  also, 
State  V.  Telegraph  Co.,  73  Me.  518- 
526;  Dorgan  v.  Boston,  12  Allen,  223; 
Norwich  v.  County  Comm'rs,  13  Pick. 
60 ;  Goddard,  Petitioner,  16  Pick.  504; 
Attorney-General  v.  Cambridge,  16 
Gray,  247;  Morse  v.  Stocker,  1 
Allen,  150,  159;  Hiugham  &  Quincy 
Turnpike  Co.  v.  County  of  Norfolk, 
6  Allen,  353, 359 ;  Butler  r.  Worcester, 
112  Mass,  541-555 ;  Holt  v.  Somerville, 
127  Mass.  408,  413.  And  where  the 
statute  merely  imposes  a  tax  for  ben- 
efits, involving  no  question  arising 
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§  1088.  Drainage  continued. —  The  statutes  of  Wisconsin 
providing  for  drainage  have  been  considered  in  several  casec 
by  the  Supreme  Court  of  that  State,  and  have  been  adjudged 
to  be  valid,  as  they  were  an  exercise  of  the  police  power  of 
the  State.'  In  the  proceedings  for  drainage  under  the  drain- 
age act  of  Wisconsin,  a  town,  in  moving  to  vacate  the  as- 
S3ssments  made  upon  it,  is  held  to  the  same  rules  that  would 
govern  if  it  were  seeking  in  an  equitable  action  to  set  aside 
and  cancel  the  assessments.  So  if  a  town  has  already,  when 
it  moves  to  vacate  such  an  assessment,  apportioned  the  amount 
of  the  assessment  to  the  tax-payers  of  the  town,  levied  the 
same  upon  them  or  their  property,  collected  a  portion  and  is 
proceeding  to  collect  the  balance,  it  cannot  sustain  its  motion. 
If  there  is  any  remedy  then,  it  is  in  an  action  by  individual 
tax-payers  or  owners  of  the  property  charged  with  the  taxes, 
and  not  in  the  town  or  municipality.^  The  petition,  in  pro- 
csedings  under  the  drainage  act  of  Wisconsin,  for  the  improve- 
ment need  not  state  that  the  town,  which  it  is  proposed  to 
assess  for  benelits  resulting  to  it,  as  a  whole  will  be  benefited 
thereby,  nor  specify  the  nature  of  the  benefits.'  The  court 
being  required  by  the  drainage  act  of  Wisconsin  to  make  an 
order  prescribing  the  notice  to  be  given  of  the  time  and  place 
of  hearing  the  petition  for  the  improvement,  the  publication 
of  the  order  itself,  containing  all  the  essentials  of  a  valid  no- 
tice instead  of  a  formal  notice,  is  a  substantial  compliance 
with  the  statute.*  In  a  proceeding  under  the  statute  of  Mich- 
igan for  drainage,  the  requirement  that  the  petition  for  the 
widening  of  a  drain  should  show  that  one  or  more  of  the  pe- 
titioners were  assessed  for  its  construction  is  jurisdictional, 
and  a  petition  failing  to  show  such  facts  is  fatally  defective." 

under  the  exercise  of   eminent  do-  Eep.  545;  State  v.  Stewart,  74  Wis. 

main,  no  appeal  to  a  jury  need  be  639 ;  s.  c,  43  N.  W.  Rep.  947. 

provided  for.    Howe  v.  Cambridge,  2  Town  of   Muskego  v.  Drainage 

114  Mass.  388;  Chapin  v.  Worcester  Comm'rs,  78  Wis.  40;  s.  C,  47  N.  W. 

134  Mass.  464    Assessments  of  tlie  Rep.  11. 

nature  referred  to  in  the  text  are  dis-  s  Town   of  Muskego  v.  Drainage 

cussed  and  approved  in  Dyar  v.  Cor-  Comm'rs,  78  Wis.  40 ;  S.  C,  47  N.  W. 

poration,  70  Me.  515.  Rep.  11. 

1  Town   of  Muskego  v.  Drainage  *  Town   of  Muskego  v.  Drainage 

Commissioners  (Wis.,  1890),  47  N.  W.  Comm'rs,  78  Wis.  40 ;  S.  C,  47  N.  W. 

Rep.  Hi    Following  Bryant  v.  Rob-  Rep.  11. 

bins,  70  Wis.  358;    s.  c,  35  N.  W.  sTinsman  v.  Monroe  Probate  Judge, 
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■'§1089.  Liability  of  the  corporation. —  The  act  of  deter- 
mining the  dimensions  of  a  culvert  is  a  ministerial  and  not  a 
judicial  act,  and  a  city  is  liable  for  all  damages  caused  by  the 
insufficiency  of  the  dimensions;*  Wheire  a  municipal  corpo- 
ration collects  in  one  channel  a  great  body  of  water,  it  must 
use  reasonable  care  to  provide  an  outlet  for  it.* 

§  ^090.  The  same  subject  continued. —  Munieijiali corpora- 
tions are  liable  for  negligence  in  devising  a  plan  for  construc- 
tion of  a  sewer,  but  there  is  no  liability  unless  there  is  negli- 


82  Mich.  563;   S.  0.,  46  N.  W.  Rep. 
780. 

1  Young  u  City  of  Kansas,  27  Mb. 
App.  101.  In  Collins  v.  City  of  Wal- 
tham,  151  Mass.  196 ;  s.  c,  24  N.  B.  Rep. 
327,  an  action  for  damages  caused  by 
the  flowage  of  land  from  open  gutters 
in  the  streets,  the  city  was  held  not 
liable  where  it  did  not  appear  that 
the  gutters  brought  down  more  water  • 
than  the  streets  would  otherwise 
have  done  or  brought  it  down  in  a 
different  manner.  In  Hazzard  v.  City 
of  Council  Bluffs,  79  Iowa,  106;  s.  c, 
44  N.  W.  Rep.  319,  where  it  appeared 
that  plaintiff's  horse  was  injured  by 
stepping  on  a  brick  washed  into  the 
street  by  the  overflow  from  a  cul- 
vert, it  was  held  error  to  instruct  the 
jury  that  the  city  was  not  liable  for 
the  reason  that  such  an  injury  could 
nbt  have  been  foreseen  and  appre- 
hended as  a  result  of  the  insufficient 
capacity  or  lack  of  repair  of  the  cul-. 
vert  City  of  Kearney  v.  Thoeman- 
son,  35  Neb.  147 ;  s.  C,  41  N.  W.  Rep. 
115;  City  of  Seymour  v.  Comm'rs, 
119  Ind.  148;  S.  C,  21  N.  E.  Rep.  549, 
where  the  defective  construction  of 
a  ditch  icaused  filthy  and  poisonous 
waters  to  remain  stagnant,  and  poi- 
sonous and  unwholesome  vapors 
therefrom  permeated  and  made  im- 
pure the  air  within  plaintiff's  dwell-  , 
ing,  generating  malaria  and  disease, 


and  rendering  the  house  uninhabit- 
able. Grross  V.  City  of  Lampasas 
(Tex,),  11  S.  W.  Rep.  1086;  Sheridan 
V.  City  of  Saleni,  148  Mass.  196;  S.  C, 
19  N.  E.  Rep.  173;  Stoddard  v.  Vil- 
lage of  Saratoga  Springs,  4  N.  Y. 
Supl.  745,  where  the  contract  for  the 
construction  of  the  sewer  having 
been  made. by  the  village,  the  fact' 
that  it  raised  the  amount  expended 
by  an  assessment  on  the  adjoining 
owners  was  held  not  to  alter  its  va- 
lidity. Nor  could  the  city  protect  it- 
self on  the  ground  that  it  was  not 
authorized  to  construct  the  sewer. 
Buchanan  v.  City  of  Duluth,  45  Minn. 
403 ;  s.  c,  43  N.  W.  Rep.  304 ;  Collins  v. 
City  of  Waltham,  151  Mass.  196;  S.  a, 
34  N.  E.  Rep.  337,  in  which  case,  it 
being  alleged  that  further  damage 
was  caused  by  the  stoppage  of  a  drain 
in  a  highway,  it  was  held  that  it  must 
be  shown  that  it  was  the  duty  of  the 
city  to  keep  the  drain  clear,  and  that 
if  kept  clear  the  damage  would  not 
have  occurred. 

2  Rice  V.  City  of  EvansvilliB,  108  Ind. 
7;  S.  C,  58  Am.  Rep.  33;  Lipes  u. 
Hand,  104  Ind.  503 ;  City  of  Evans- 
ville  w.  Decker,  84  Ind.  325 ;  s.  c.,  43 
Am.  Rep.  86;  Weis  v.  City  of  Madi- 
son, 75  Ind.  241 ;  s.  c,  39  Am.  Rep. 
135 ;  City  of  Indianapolis  v.  Lauzer, 
88  Ind.  348. 

'Rice  V.  City  of  Evansville;  108 
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§  1091.  The  same  subject  continued  ^iRights  in  percolat- 
ing waler.-^In  an  action  against  a  city  in  Ohio  for  damages 
catisedby  the  destruction  of  pipes  which  had  befenplaced  in  the 


lad.  7 ;  a  C,  58  Am.  Rep.  33 ;  City 
of  North  Vernoa  v.  Voegler,'  103  Ind. 
314  r  City  of  Crawfoi-dsvillB  v.  Bond, 
96  Ind.  236;  City  of  Evansville  w 
Decker,  84  Ind.  825;  s.  c;  43  Anu 
Rep.  86 ;  Cummins  v.  City  of  Sey- 
mour, 79  Ind.  491 ;  s.  C,  41  Am.  Rep. 
135;  Weis  v.  City  of  Madison,  75  Ind. 
341;  s.  C,  39  Am.  Rep.  135;  City  of 
Indianapolis  v.  Huffer,  30  Ind.  335 ; 
Btackhouse  v.  City  of  La  Fayette,  36 
Ind.  17;  S.  C,  89  Am.  Dec.  450;  City 
of  Logansport  v.  Wright,  25  Ind.  512. 
See;  as  to  liabiKty  of  corporations  for 
negligence  -in  the  construction  of 
drains,  sewers,  etc.,  and  injury  to  pri- 
vate property  resulting  therefrom, 
under  various  statements  of  facts, 
Haney  v.  City  of  Kansas,  94  Mo.  .334; 
s.  c,  7  S.  W.  Rep.  417;,  Addy  v.  City 
of  Janesvijle,  70  Wis.  401 ;  s.  a,  35  N. 
W.  Rep.  931 ;  Harrington  v.  City  of 
Wilmington  (Del.),  13  Atl.  Rep.  779 ; 
Levy  V.  Salt  Lake  City  (Utah),  Ifi 
Pac.  Rep.  598,  affirming  1  Pac.  Rep. 
160;  Kiernan  u.  Jersey  City,  50  N.J. 
Law,  346;  Beach  v.  City  of  Elraira, 
11  N.  Y.  Supl.  913;  Trowbridge  v. 
Town  of  Brookline,  144  Mass.  139; 
S.  C,  10  N.  E.  Rep.  796;  Loughran  v. 
City  of  Des  Moines,  73  Iowa,  383; 
s.  c,  34  N.  W.  Rep.  173,  wtiere  the 
city  was  held  liable  in.  damages  at 
the  suit  of  the  properly  owner,  not 
only  for  the  decreased  I'ental  value  of 
the  premises,  but  also  for  the  loss  of 
time  and  expenses  incurred  b}'  reason 
of  sickness  produced  foy  noxious  odors 
resulting  from  the  contentsof  a  sewer 
being  thrown  upon  the  prem'sasj 
which  was  caused  by  faulty  construc- 
tion of  the  sewer.  Daggett  v.  City  of 
Cohoes,  7  N.  Y.  Supl.  883;  following 
Siefert  v.  City  of  Brooklyn,  101  N.  Y. 
136;   s.  C,  4  N.  E.  Rep:  331 ;  Miller  v. 


City  of  Morristowii  (N.  J.),  20  Atl. 
Rep.  61;  City  ofFrOstbutg  v.  Duffy, 
70  Md.47;  s.  a,  16  Att  Rep.  643; 
Pottner  v.  City :  of  Minneapolis,  41 
Minn.  73 ;  s.  c,  43  N.  W.  Rep.  784 ;  Kos- 
mak  V.  City  of  New  York,;  53  Hun, 
339;  s.  C,  6  N.  Y.  Supl.  453;  Pearson 
V.  City  of  Duluth,  40  Minn.  438 ;  s.  c, 
43  N.  W.  Rep.  394;  Boston  Belting 
Co.  V.  City  of  Boston,  149  Mass.  44; 
s.  c  20  N.  E.  Rep.  330 ;  Elliott  v.  City 
of  Oil  City  (Pa.),  18  Atl.  Rep.  553 ; 
Richlicke  v.  Gity  of  St  Louis,  98  Mo. 
497 ;  a  a,  11  S.  W,  Rep.  1001 ;  Butler 
-i\  Village  of  Edgewater,  6  N.  Y.  Supl. 
174;  City  of  Peoria  v.  Crawl,  33  111. 
App.  154,  an  action  for  damages 
from  an  overflow  of  a  culvert  main- 
tained by  the  city,  where  it  was  held 
that  the  plaintiff  need  not  .prove  that 
the  culvert  was  built  by  persons  em- 
ployed by  the  city,  as  this  would  be 
presumed ;  Briegel  v.  City  of  Phila- 
delphia, 36  W.  N.  C.  353;  a  C,  19 
Atl.  Rep.  1038,  an  action  for  datnages 
occasioned  by  the  negligent  plumbing 
and  drainage  of  a  school  building, 
■whereby  water  and  filth  were  depos- 
ited in  the  neighboring  cellars ;  Young 
I.  City  of  Kansas,  37  Mo.  App.  101 ; 
Spangler  v.  City  &c.  of  San  Fran- 
cisco, 84  Cal.  12;  s.  C,  33  Pac.  Rep. 
1091,  holding  that  it  was  no  defense 
that  the  flow  was  unusual  where  it 
appeared  that  the  sewer  would  not 
have  carried  off  all  the  water  if  it  had 
been  kept  in  repair;  Anderson  v. 
City  of  Wilmington  (Del.),  19  Atl. 
Rep.  509,  where  the  city  was  held 
liable  where  the  flooding  of  a  cellar 
was  in  consequence  of  the  negligent 
work  of  a  plumber  acting  under  its 
license  in  laying  a  private  drain  from 
an  adjoining  hciuse  to  the  public 
main  in  the  street 
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earth  and  used  by  the  owner  of  the  land  for  years  for  the  pur- 
pose of  carrying  water  from  a  spring  on  his  lands  to  a  mill, 
and  for  damages  to  the  spring  which  it  was  contended  had  re- 
ceived its  supply  of  water  by  percolation  of  the  soil  in  the 
construction  of  a  sewer  by  the  city,  the  Supreme  Court  of 
Ohio  has  made  some  rulings  of  importance  as  to  powers  of  a 
city  council  in  construction  of  sewers  and  as  to  liability  of  a 
city  in  consequence  of  such  construction,  as  follows :  —  The 
statute  of  Ohio  give  cities  power  to  build  sewers ;  and  sewer- 
age being  one  of  the  legitimate  uses  to  which  a  public  street 
may  be  devoted,  the  construction  in  such  a  street  of  a  sewer, 
if  done  in  a  lawful  manner,  is  an  authorized  use  by  a  city  of 
the  street.'  There  can  be  no  enjoyment  of  a  street  of  a  city 
adverse  to  the  city  under  a  license  from  its  governing  author- 
ity. A  city  has  no  power  by  grant  to  give  any  individual 
any  rights  in  one  of  its  streets  inconsistent  with  the  future 
legitimate  uses  of  the  street  by  the  city.*  And  no  right  by 
prescription  can  exist  as  to  percolating  water,  and  injury  to 
the  spring  by  draining  it  or  cutting  off  the  water  supplied  to 
it  by  percolation  was  not^er  se  actionable.? 

§  1093.  Massachusetts  decisions  as  to  assessment  for  sew- 
ers.—  Under  the  Massachusetts  statute  authorizing  the  board 

1  Elster  V.  City  of  Springfield  (Ohio,  the  clerk  shall  certify  that  the  money 
1893),  30  N.  E.  Rep.  274 ;  Cincinnati  required  by  the  contract  is  in  the 
V.  Penny,  21  Ohio  St  499.  .treasury  to  the  credit  of  the  fund  is 

2  Elster  V.  City  of  Springfield,  intended  for  the  protection  of  tax- 
supra,  the  court  holding,  according  payers  by  checking  municipal  ex- 
to  the  doctrme  of  the  text,  that  no  travagance  and  the  incurring  of  in- 
right  by  prescription  to  maintain  debteduess,  and  is  not  intended  to 
pipes  in  a  street  would  vest  in  the  attach  liability  to  a  city  for  negligence 
plaintiff,  although  he  had  enjoyed  where  the  city  would  not  be  liable, 
the  use  more  than  twenty-one  years,  Hence,  the  mere  fact  that  there  was 
and  that  any  damage  resulting  from  no  tnoney  in  the  treasury  to  pay  the 
removal  of  those  pipes,  and  thus  in-  cost  of  the  sewer  at  the  time  of  mak- 
terrupting  the  flow  of  water  through  ing  the  contract  would  not  make  tho. 
them,  would  be  damnum  absque  in-  city  liable,  even  though  there  was 
juria.  negligence  in  its  construction.    Kor 

3  Elster  V.  City  of  Springfield,  would  the  fact  that  the  act  under 
mpra.  The  statute  of  Ohio  which  which  the  city  was  proceeding  to 
provides  that  no  contract  involving  raise  the  money  was  unconstitutional 
the  expenditure  of  money  can  be  en-  give  a  right  of  action  to  plaintiff  on 
tered  into  by  a  municipality  unless  the  ground  of  negligence  in  the  con- 
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of  aldermen  of  Boston  to  construct  and  maintain  common 
sewers,  and  the  statute  which  provides  that  the  board  may 
take  and  divert  the  water  of  a  stream  within  the  city  and  de- 
vote the  same  to  the  purposes  of  sewerage  and  drainage,  it  has 
been  held  such  board  has  power  to  order  a  single  structure  to 
serve  both  as  a  conduit  for  the  stream  and  as  a  common  sewer, 
and  that  they  may  assess  under  the  general  statutes,  upon 
those  benefited  thereby,  their  proportional  part  of  the  expend- 
iture which  was  necessary  for  the  structure  as  a  sewer.^ 

§  1093.  Use  of  street  for  public  drain. —  Where  the  borough 
charter  in  Pennsylvania  empowers  the  council  to  authorize 
the  construction  in  the  streets  of  sewers,  etc.,  the  council  may 
authorize  a  citizen  to  construct  a  private  under-drain  along  a 
public  street  without  the  consent  ©f  an  abutting  lot-owner.' 

§  1094.  ImproTements  by  street-railway  companies. —  A 

municipal  corporation  which  by  an  ordinance  of  its  governing 


struction  of  the  sewer.  Elster  v.  City 
of  Springaeld  (Ohio),  30  N.  E.  Rep. 
274 

1  Gray  v.  Board  of  Aldermen  of 
Boston  (Mass.,  1885),  31 N.  E.  Ee^.  734. 
In  ascertaining  damages  caused  to  a 
land-owner  by  coademning  a  strip  of 
his  land  for  sewer  purposes,  the  jury 
should  consider  not  only  the  value  of 
the  property  taken,  but  also  the  effect 
of  the  taking  on  that  which  is  left, 
with  reference  to  all  the  uses  to  which 
it  was  before  adapted ;  and  in  esti- 
mating the  value  of  that  which  is 
taken  tbey  may  consider  all  the  uses 
to  which  it  might  properly  have  been 
applied  if  it  had  not  been  taken. 
Maynard  v.  City  of  Northampton 
(Slass.,  1892),  81  N.  E.  Rep.  1062.  So, 
in  this  case,  there  was  evidence  that 
the  property  would  have  been  valu- 
able for  the  extension  of  a  near-by 
factory,  and  upon  the  city  introduc- 
ing evidence  that  an  extension  of  the 
factory  would  be  very  expensive  be- 
cause the  land  in  question  was  a  steep 
hillside,  composed'  of  clay  and  quick- 
sand, it  was  held  that   the  '  judge 


might  properly,  in  his  discretion, 
allow  the  land-owner  to  show  that 
such  extension  could  be  erected 
without  diflSculty  and  at  reasonable 
cost  See,  also,  Edmonds  v.  Boston, 
108  Mass.  535;  Chase  v.  Worcester, 
108  Mass.  60. 

2  Wood  V.  McGrath  (Pa.,  1892),  24 
Atl.  Rep.  682.  It  was  argued  in  this 
case  that  the  right  of  the  council  to 
authorize  the  digging  of  the  drain 
was  limited  to  public  purposes  only, 
and  could  not  be  exercised  in  favor 
of  an  individual  citizen  for  a  private 
purpose.  The  court  said  that  this 
was  answered  by  Smith  v.  Simmons, 
103  Pa.  St.  32,  in  which  it  was  held 
that  it  was  competent  for  the  au- 
thorities of  a  borough  to  grant  permis- 
sion to  a  city  to  dig  up  a  street  of  the 
borough  for  the  purpose  of  laying  a 
water  pipe  to  lead  water  from  a 
spring  to  his  private  house,  and  that 
the  digging  of  the  necessary  ditch  in 
the  street  for  that  purpose  was  not 
per  se  a  nuisance.  Repeated  in 
Borough  V.  Simmons,  112  Pa.  St.  384; 
S.  C,  5  Atl  Rpp.  434 
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board  authorizes  a  street-railroad  company  to  use  its  streets 
for  a  track,  and  imposes  upon  the  company  the  burden  of  re- 
constructing a  street  in  which  it  is  to  lay  its  tracks  "  with  the 
same  kind  of  material  used  by  the  [corporation]  in  the  re- 
maiiiing  portion  of  the  streets,"  where  this  condition  has  been 
performed  by  the  company,  cannot  compel  the  company,  upon 
the  corporation  afterwards  determining  to  change  the  mate- 
rial of  its,paveitient,  to  construct  its  portion  .thereof  of  the 
new  material.' 

§  1095.  The  same  subject  continaed. —  The  condition  upon 
which  ai  street-railroad  company  was  by  the  legislature  and  a 
city  given  the  right  of  constructing  its  track  upon  a  street  of 
the  city  and  to  run  its  cars  thereon  was  that  it  should  keep 
the  surface  of  the  street  within  the  rails,  and  for  one  foot 
outside  thereof,  and  to  the  extent  of  the  ties,  "in  good  and 
proper  order  and  repair."  This  company  had. operated, its  • 
railroad  for  about  eighteen  years  without  any  pavement  be- 
tween the  rails.  The  city  passed  an  ordinance  providing  for 
ordering  its  streets,  so  far  as  street  railroads  ocGupied  theni; 
to  be  paved,  and  in  case  the  companies  declined,  to  do- the 
work  itself  arid  assess  the  companies  or  bring  action  against 
them  for  the  cost.  This  company  was  ordered  to,  paVe  be* 
tween  its  tracks  with  asphalt.  It  was  held,  undei!:.4h(ei  circuinr 
stances  of  this  case,  that  the  city  could  not  recover  the  cost 
of  paving  between  the  tracks  with  asphalt,  as  it.  did  not  ap- 
pear on  the  trial  that  at  the  time  the  city  ordered. the  pave-: 
ment  the  space  occupied  by  the  railroad  was  not  in  good  order 

1  Borough  of  NorVisto\yn.«.  Norris-  authorize  the  placittg  of  piles  or  any 

town,  Pass.   Ry.   Co.  (Pa.^  .1892),  23  other,  structure  outside  of  the  lines 

Atl.  Rep.  1060.    An  ordinance  of  a  of  the  city  wharf.    The  right  to  erect 

city  conferring  the  right  upon  a  rail-  these  improvements  is  confined  to  so 

road  company  to  inclose  and  occupy  much  of  the  leyee;  and  wharf  of  the 

.    .    .    that  pbrtion  of  the  levee,  bat-  city  as  lay  in  front  of  the  riparian 

tnre  and  wharve's  in  the  city  in  front  property  of  tlie  railroad  colnpany, 

of  its  Hparian  property,  acquired  or  and   does  .taot  extend  .beyond  the 

to    be    acquired,    between    certain  wharf  line.    Texas  &  Pac.  Ry.  Co.  i;. 

sti-eets,  and  to  erect  and  maintain  City  of  New  Orleans  (1889^40  Fed. 

thereon  such  ferry  facilities,  ■wharves,  Rep.  111.  In  this  case,  the  river  being 

piers,  Warehouses,  tracks^  depots,  etc.,  a  navigable,  stream,  was  within  the 

as  should  be  necessary  and  conven-  exclusive  control  of  congress,  and 

ieht  for  the  transfer  of  cars,  engines,  neithter  the  city  nor  the  State  could 

passengers  and  freight,  and  in  the  authorize  any  obstruction  of  its  navi- 

transaction  of  its  business,  does  not  gation. 
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and  repair  or  that  the  pavement  was  necessary.  Furtherj  that 
the  enactment  by  the  city  of  the  ordinance  requiring  the 
pavement  of  the  portion  of  the  street  occupied  by  the  railroad 
company  was  not  presumptive  evidence  of  the  necessity  for 
such  improvement^^ 

§  1096.   Street-railway  company  bound  to  repair.—  A 

charter  granted  by  the  governing  authorities  of  a  municipal- 
ity to  a  railway  company  to  construct  and^  operate  a  street 
railway  within  its  corporate  limits .  constitutes  a  contract  be^ 
tween  such  company  and  the  municipality."  Siiph-charter  is 
to  be  strictly  construed  against  the  railway  company,  and  it 
has  no  doubtful  rights  under  such  charter;  for  where  there 
are  doubts  they  are  construed  against  the  grantee  and  in  favor 
of  the  niunicipality.'  A  street-railway  company  is  bound  to 
keep  in  repair  that  portion  of  the  street  used  by  it,  even  in 
the  absence  of  a  stipulation  in  its  charter  requiring  it  to  do' 
so;  but  there  is  doubt  as  to  whether  it  is  compelled  to  improve 
the  street,  as  ordered  by  the  city,  in  the  absence  of  a  con- 
tract to  that  effect.^ 

§  1097.  The  same  subject  continued. —  A  passenger-rail- 
way company  was  bound  by  its  charter  to  keep  the  streets 
through  which  it  was  constructed  in  "  perpetual  good  repair 
at  the  proper  expense  of  said  company,"  subject  to  the  regu- 
lations of  the  council  of  the  city  as  to  paving,  repairing,  etc. ; 
and  an  ordinance  of  the  city  provided  that  the  "  entire  cost 
and  expense  of  maintaining,  paving,  repairing  and  re  paving 
that  may  be  necessary  upon  any  road,  street,  avenue  or  alley 
occupied  by  them  "  should  be  upon  the  railroad  companies 

1  City  of  Birighamton  v.  Bingham-  v.  Fi-eight  Co.,   105  U.  S.  13 ;  New- 
ton &C.  Ry.  Co.  (1891),  16  N.  Y.  Supl.  Jersey  v.  Yard,  95  U.  S.  104. 
235.  3  Citizens'  Ey.  Co.  v.  Jones,  34  Fed. 

2Chioago  V,  Sheldon,  ,9  Wall.  50;  Rep.  579;  Mayor  &c.  v.  Ohio  &c.  R. 

Coast- Line  E.  Co.  v.  Mayor  &c.,  30  Co.,  36  Pa.  St.  3.55-;  Birmingham  &c; 

Fed.  Rep.  646 ;  State  v.  Corrigan  &c.  Ry.  Co.  v.  Birmingham  &c.  Ry.  Co., 

Street  Ry.  Co.,  85  Mo.  363 ;  District  79  Ala.  465 ;  West  Philadelphia  &c. 

of  Columbia  v.  Washington  &c.  R.  Ry.  Co.  v.  City  of  Philadelphia,  10 

Co.,  4  Am.  &Eng.  R  Cas.  161;  Far-  Phila.  70. 

rar  v.  City  of  St  Louis,  80  Mo.  379;  ^Western  Paving  &  Supply  Co.  v. 

New  Orleans  Gas  Co,  v.    Louisiana  Citizens'  St.  R  Co.  (1891),  128  Ind. 

Light  Co.,  115  V.  S.  650;  Greenwood  535.    See,  also,  Elliott  on  Roads'  and 

Streets,  594. 
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traversing  its  streets,  and  by  other  provisions  subordinated 
the  companies  to  the  general  authority  and  power  of  the 
municipality  over  its  streets.  An  ordinance  of  the  city,  later 
in  date,  provided  that  thereafter  it  should  "  be  unlawful  to 
pave  with  cobble  or  rubble  pavement  any  street  in  [the  city], 
or  to  pave  the  gutter  of  any  street  with  bricks."  The  city 
repaved  one  of  its  streets  traversed  by  this  company  .with  an 
improved  kind  of  granite  block,  |Lnd  in  an  action  against  the 
company  for  the  cost  of  the  same  the  company,  among  other 
defenses,  questioned  the  right  of  the  council  to  determine  the 
necessity  for  repairing  or  repaving,  etc.,  of  the  streets.  The 
Supreme  Court  of  Pennsylvania  on  this  point  said: — "Ey 
whom  is  the  necessity  for  repairing  or  repaving,  etc.,  to  be 
determined?  Certainly  not  by  the  company  itself,  but  by 
the  municipal  authorities.  As  a  general  rule  it  is  their  special 
province  to  determine  when  repaving  is  needed,  and  how  it 
shall  be  done;  whether  Avith  the  same  kind  of  material  as  be- 
fore, or  with  a  diflferent  and  better  material.  It  was  never 
intended  to  transfer  the  duty  of  determining  these  matters, 
♦or  either  of  them,  from  the  municipal  authorities  to  any  one 
else.  The  proposition  that,  because  cobble-stone  was  the  kind 
of  pavement  ordinarily  in  use  when  defendant  company  was 
chartered,  it  is  in  no  event  bound  to  repave  with  any  other 
and  more  expensive  kind  of  material,  etc.,  is  wholly  unten- 
able. It  cannot  be  entertained  for  a  moment.  It  was  never 
contemplated  that  the  railway  company  would  continue  to 
exist  and  perform  its  functions  in  a  cobble-stone  age.  It  was 
called  into  being  with  the  view  of  progress.  The  duties 
specified  in  the  charter  were  imposed  with  reference  to  the 
changes  and  improved  methods  of  street  paving  which  ex- 
perience might  sanction  as  superior  to  and  more  economical 
than  old  methods.  In  other  words,  the  company  is  bound  to 
keep  pace  with  the  progress  of  the  age  in  which  it  continues 
to  exercise  its  corporate  functions.  The  city  authorities  have 
just  as  much  right  to  require  it  to  repave,  at  its  own  expense, 
with  a. new,  better  and  more  expensive  kind  of  pavement  as 
they  have  to  cause  other  streets  to  be  repaved  in  like  manner 
at  the  public  expense."  ' 

1  Philadelphia  v.  Ridge  Ave.  Pass.  By.  Co.  (1891),  143  Pa.  St  444, 471 ;  s.  C, 
23  Atl.  Rep.  695. 
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§  1098.  Contracts  —  Construction  of,  etc. —  A  contract  for 
street  paving  provided  that  "  all  loss  or  damage  arising  out  of 
the  nature  of  the  work,  or  from  any  unforeseen  obstructions 
or  difficulties  which  may  be  encountered  in  the  prosecution  of 
the  same,"  should  be  cast  on  the  contractor.  It  was  held  that 
the  bad  condition  of  the  street  necessitating  additional  mate- 
rial to  keep  the  pavement  up  to  grade  was  a  "  difficulty  "  to 
be  borne  by  the  contractor.'  Where  the  law  under  which  a 
local  improvement  is  made  does  not  require  the  contractor  to 
give  a  bond,  and  the  contract  is  duly  performed,  the  fact  that 
the  contractor's  bondsman  was  interested  in  the  contract,  and 
was  an  officer  of  the  city  with  which  the  contract  was  made, 
does  not  invalidate  the  assessment  made  to  pay  for  such  im- 
provement.'' Under  a  Ifew  York  statute  all  contracts  for  work 
to  be  done  in  New  York  city  involving  an  expenditure  of 
more  than  $1,000  must  be  let  to  the  lowest- bidder  in  a  manner 
fixed  by  ordinance  of  the  common  council;  and  it  was  estab- 
lished by  ordinance  that  in  all  such  cases  the  commissioner 
of  public  works  should  issue  proposals  and  advertise  for  bids, 
and,  when  necessary,  cause  a  survey  of  the  work  to  be  made 
by  a  competent  engineer,  and  that  the  advertisement  should 
state  as  near  as  possible  the  quantity  and  quality  of  the  work 
to  be  done.  It  was  held  that  an  estimate  which  placed  the 
amount  of  stone  excavation  at  more  than  double,  and  the 
earth  excavation  at  less  than  one-half,  the  actual  amount. did 
not  form  a  haSsis  for  a  valid  contract.' 

1  Murdock  I!.  District  of  Columbia,  there  was  no  coDtract,  it  was  held' 

23  Ct  CI.  464.  that  no  liability  attached  to  the  mu- 

-  Trustees  &o.  v.  Eausch,  123  Ind.  nicipality.    Daly  v.  City  and  County 

167;  s.  c.,  33  N.  E.  Rep.  717.  of  San  Francisco,  73  Cal.  154;  S.  C, 

3  In  re  Anderson,  47  Hun,  203.  The  IS  Pac.  Rep.  331.    The  fact  that  an 

California  statute  in  regard  to  street  assessment  levied  by  a  village  to  pa^ 

work  in  San  Francisco  providing  that  for.  a  public  improvement  is  invalid 

in  case  the  assessment  for  the  pay-  furnishes  no  ground  to  the  contractor 

ment  of  a  contract  is  adjudged  in-  for  such  improvement  to  abandon  his 

valid  through  no  fault  of  the  con-'  contract,  where  the  charter  of  the  vil- 

tractor,  the  board  of  supervisors  shall  lage  authorizes  it  to  make  new  assess- 

pay  the  amount  due  the  contractor  ments  in  lieu  of  the  one  declared,  yqid, 

out  of  the  street  department  fund  of  and  the  village  is  riot  shown  to  be  in 

the  city,  presupposes  a  valid  contract  default  in  the  matter.     Village  of 

binding  on  the  city  and  county ;  and  Morgan  Park  v.  Gahan  (III.),  26  N.  E. 

wlieye  it  was  adjudged  by  the  court  Rei>.  1085. 
that  there  was  no  assessment  ftecause 
70 
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§  1099.  Decisions  on  particular  contracts. —  Under  the 
statutes,  where  the  expenditure  of  more  than  $1,000  is  in- 
volved in  any  particular  work  for  the  city  of  Kew  York,  the 
work  must  be  awarded  by  the  common  council  by  contract  to 
the  lowest  bidder,  after  advertisement  for  sealed  proposals ; 
an  ordinance  relating  to  work  costing  more  than  $1,000,  and 
providing  that  the  w^ork  is  "  to  be  done  in  such  manner  as  the 
eaid  commissioners  of  public  lyorks  shall  deem  expedient," 
has  been  held  to  be  on  its  face  an  unwarranted  delegation  of 
power  by  the  common  council,  and  the  assessments  made  for 
such  work  to  be  void.'  After  the  passage  of  an  ordinance  for 
the  regulating  and  grading  of  a  street  to  a  certain  point,  a 
contractor  contracted  with  the  city  to  do  the  work,  and  en- 
tered on  the  performance  thereof.  Thereafter  the  ordinance 
was  amended  so  as  to  provide  for  grading  the  street  only  to 
a  point  short  of  the  one  named  in  the  ordinance.  It  was  held 
that  the  amending  ordinance  did  not  abrogate  the  contract 
or  affect  its  obligation,  and  until  the  city  acted  on  the  ordi- 
nance, and  forbade  the  contractor  going  on  under  his  contract, 
he  had  a  right  to  pursue  the  work.^ 

'  Phelps  V.  City  of  New  York.  113  board  to  re-investigate  the  character 
N.  Y.  S'le ;  S.  G,  19  N.  E.  Rep.  408.  of  the  work  It  was  held  that  the  city 
A  contract  for  paving  a  street  in  a  could  not  resist  payment  of  the  con- 
city  stipulated  that  the  work  was  to  tractor  on  the  ground  that  no  ap- 
be  approved  by  the  street  commis-  portionment  or  assessment  had  been 
Sioner,  whose  certificate  was  to  be  mada  Eeilly  v.  City  of  Albany,  113 
conclusive,  and  that  payment  w^as  N.  Y.  30;  s.  c,  19  N.  E.  Rep.  508. 
not  to  be  required  till  after  appor-  Where  it  appears  that  the  plans  of 
tionment  and  assessment  of  the  ex-  the  proposed  improvement  were  on 
pense  had  been  approved  by  the  file  when  the  engineer  advertised  for 
common  council.  The  commis-  proposals,  it  will  also  be  presumed, 
eioner's  certificate  was  filed  to  the  in  the  absence  of  evidence,  that  the 
effect  that  the  work  had  been  per-  specifications  were  also  on  file,  as 
formed  in  accordance  with  the  con-  the  law  requires.  Knell  v.  City  of 
ti'act,  but  an  apportionment  and  as-  Buffalo,  7  N.  Y.  Supl.  233.  An  as- 
sessment, confirmed  by  the  council,  sessment  for  laying  crosswalks  con- 
was  set  aside  for  irregularities  of  the  structed  under  a  contract  awarded 
city  oflicials.  Meanwhile  the  statute  without  advertisement  on  the  same 
had  vested  the  entire  power  of  ap-  day  that  other  contracts  for  the 
-portionment  and  assessment  in  the  same  kind  of  work  were  awarded 
•board  of  apportionment,  which  re-  for  a  lower  price  has  been  held  to  be 
fused  to  make  another  assessment,  invalid.  In  re  Rosenbaum,  6  N.  Y. 
on  the  ground  that  the  work  had  not  Supl.  184 

been  done  in  accordance  with  the  *  Ottendorfer  v.  Fortunato,  56  N.  Y. 

contract.  No  power  was  given  to  the  Super.  Co.  495 ;  s.  a,  4  N.  Y.  Supl.  029. 
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§  1100.  The  same  subject  continned  —  Lowest  bidder, 
etc. —  A  statute  of  New  York  provided  for  the  awarding  of 
contracts  for  doing  work  for  the  city  of  New  York  to  the 
lowest  bidder.  An  advertisement  for  bids  for  grading  a  pub- 
lic street  gave  only  estimates  of  the  quantities  of  rock  and 
earth  to  be  removed ;  the  official  who  made  the  estimate  being 
ignorant  of  the  amount  of  work  to  be  done  and  the  propor- 
tion of  rock  and  earth  to  be  removed.  It  was  held  that  a 
contract  based. on  such  estimates  was  not  a  contract  with  the 
lowest  bidder,  and  was  void.'  A  bond  given  to  secure  the 
performance  of  a  contract  to  construct  a  sewer  was  condi- 
tioned to  pay  the  excess  in  the  expense  on  completion  of  the 
contract  by  the  commissioner  of  public  works,  "on  notice 
from  the  commissioner  of  the  excess  so  due."  It  was  held 
that  the  failure  of  the  commissioner  to  give  the  contractor 
notice  of  the  amount  he  was  required  to  pay  was  ground  for 
a  nonsuit  in  an  action  on  the  bond.^ 

§  1101.  The  same  subject  continned  —  Advertisements 
for  bids,  etc. —  The  Iowa  statute  relating  to  the  letting  of 
contracts  for  the  paving  and  grading  of  streets  in  cities  pro- 
vides that  "  all  such  contracts  shall  be  made  by  the  council  in 
the  name  of  the  city,  .  .  .  and  shall  be  made  with  the 
lowest  bidder  or  bidders,  upon  sealed  proposals,  after  public 
notice,  ,  .  .  which  notice  shall  contain  a  description  of 
the  kind  and  amount  of  work  to  be  done  and  materials  to  be 
furnished,  as  nearly  accurate  as  practicable."  It  was  held 
that  this  statute  implies  a  determination  by  the  council  in  ad- 
vance of  the  publication  of  notice  of  the  kind  of  material  to 
be  used  in  the  proposed  work ;  and  an  advertisement  for  bids 
"  for  all  the  different  kinds  of  modern  pavements  now  in  use," 
regardless  of  the  material  of  which  it  might  be  composed,  was 
not  a  compliance  with  the  statute,  and  invalidated  an  assess- 
ment made  against  abutting  property  to  pay  the  cost  of  the 

•  Reilly  v.  City  of  New  York,  54  N.  tractor  for  not  allowing  him  to  go 

Y.  Super.  CL  463.    Where  the  statu-  on  under  the  contract  thus  unlaw- 

tory  requirenient  that  a  resolution  fully  made.    Jardine  v.  New  York 

for  an  improvement  shall  be  pub-  (1885),  11  Daly,  116. 

lished  before  a  contract  is  made  for  '  city  of  New  York  v.  Reilly,  13 

the  improvement  is   not   complied  N.  Y.  SupL  621. 
withj  the  city  is  not  liable  to  the  con- 
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paving.'  After  bids  for  constructing  a  sewer  were  opened, 
and  the  council  had  passed  a  resolution  awarding  the  contract 
to  the  lowest  bidder,  who  failed  to  enter  into  the  contract,  it 
was  not  necessary  to  advertise  again,  as  the  council  might,  at 
its  next  meeting,  rescind  the  former  resolution  and  award  the 
contract  to  the  next  lowest  bidder ;  as  the  New  York  stat- 
ute provides  that  at  the  next  meeting  after  proposals  are 
made  they  shall  be  presented  td  the  common  council  and  be 
opened  and  considered ;  that  "  the  common  council  may  re- 
ject any  or  all  of  the  proposals,  if  they  shall  deem  it  for  the 
interest  of  the  city ;  and  that,  if  either  of  said  proposals  is 
deemed  favorable  to  the  city,  the  common  council  may  direct 
the  mayor  and  city  clerk  to  contract  with  the  party  whose 
proposal  is  accepted."^  Certain  work  was  to  be  done  under 
the  direction  of  the  city  engineer,  and  he  fixed  the  grade  line 
on  the  ground  in  conformity  with  the  new  line  alleged  by  the 
contractor  to  have  been  laid  down  on  the  profile;  and  he  in 
good  faith  filled  the  street  up  to  such  grade  line  under  the 
constant  supervision  of  the  engineer;  who  finally  approved 
the  work,  and  certified  that  it  had  been  performed  in  accord- 
ance with  the  contract.  It  was  held  that  there  was  a  prac- 
tical construction  of  the  contract,  which  the  court  could  not 
ignore.'  A  contractor  entered  into  a  contract  with  a  city  to 
fill  and  grade  one  of  its  streets,  in  accordance  with  plans  and 
specifications  already  prepared  by  the  city  engineer.  But 
the  roadway  as  completed  by  him  was  two  feet  lower  than 
the  grade  line  laid  down  on  the  original  plan.  It  was  con- 
ceded that  at  some  time  after  bids  were  called  for,  and  the 
acceptance  of  the  one  filed  by  him,  the  council  determined  to 
have  less  work  done  than  was  provided  for  in  the  plans  and 
specifications.  But  there  was  no  record  indicating  when  this 
decision  was  made,  and  none  which  clearly  showed  to  what 
extent  the  contemplated  improvement  was  changed  or  aban- 
doned. It  was  held  that  testimony  was  admissible  tending  to 
show  that  at  the  council  meeting  at  which  the  contractor's 
bid  was  accepted,  and  at  which  he  was  present,  a  conversa- 

iCoggeshall  v.  City  of  Des  Moines,       'O'Deati  City  of  Winona,  41  Minn. 
78  Iowa,  235 ;  S.  C,  41  N.  W.  Rep.  617.    434 ;  s.  C,  43  N.  W.  Rep.  97. 

2  Kinsella  v.  City  of  Auburn,  7  N. 
Y.  SupL  317. 
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tion  took  place  between  members  of  the  council  and  the  en- 
gineer, which  indicated  that  there  had  been  a  departure  from 
the  original  plan  of  improvement  as  to  its  character,  and  that, 
at  some  time  subsequent  to  the  presentation  of  the  plan  to  the, 
council  and  the  commencement  of  the  work,  the  engineer 
caused  a  new  grade. line  to  be  laid  down  on  the  profile.'  There 
being  evidence  that  by  a  change  in  the  plan  of  the  work,  not 
provided  for  by  the  contract,  made  by  defendant's  engineers, 
additional  work  had  been  required  at  greater  expense,  it  was 
held  to  be  error  to  hold  that  plaintiff  made  no  case  for  the. 
jury  on  a  paragraph  of  his  complaint  claiming  compensation  . 
for  the  extra  work.^  Where  the  defense  in  an  action  by  the 
assignee  of  a  contractor  against  a  city  for  street  improvement 
is  that  the  contractor  had  failed  to  complete  the  work  within 
the  time  agreed,  whereby  th«  defendant  had  been  caused  to 
expend  unnecessary  sums  for  the  compensation  of  the  in- 
spector of  the  work,  and  there  is  evidence  that  the  delay  re 
suited  from  the  failure  of  defendant  to  furnish  grade  lines 
and  levels,  and  that,  though  it  was  not  bound  to  do  so  by  the 
contract,  it  had  undertaken  to  furnish  them  voluntarily,  and 
caused  the  contractor  to  believe  that  it  would  do  so,  a  verdict 
allowing  only  part  of  the  inspector's  compensation  is  sup- 
ported by  the  evidence.^  In  such  an  action,  defendant  having 
filed  a  counter-claim  for  an  amount  alleged  to  be  overpaid  on 
the  rock  excavation,  evidence  that  the  eartt  with  which  the 
excavation  had  been  filled  had  been  removed  in  several  places 
and  the  amount  of  rock  excavated  calculated  from  the  data 
thus  obtained,  and  found  to  be  less  than  that  for  which  the 
contractor  had  been  paid,  will  warrant  the  submission  of  the 
question  to  the  jury  as  to  whether  such  overpayment  had  been 
made.* 

§  1102.  Conditions  precedent  to  recovery  toy  contractor, 
etc. —  A  street-grading  contract  provided  that  the  city  should 
retain,  from  the  amount  coming  to  the  contractor,  inspectors' 

lO'Deav.  City  of  Winona,  41  Minn.  113  N.  Y.  631;   e.  a,  20  N.  E.  Rep. 

434;  s.  c,  43  N.  W.  Rep.  97.                ■  856. 

2  Mulhollahd  v.  City  of  New  York,  ■•  Mulholland  v.  City  of  New  York, 

118  N.  Y.  631;  s.  c,  30  N.  E.  Rep.  113  N.  Y.  631;   S.  G,  20  N.  E.  Rep. 

856.  856. 

«  Mulholland  v.  City  of  New  York, 
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fees  for  such  time  as  the  work  should  remain  uncompleted 
beyond  a  specified  time,  but  that  the  time  during  which  the 
work  was  delayed  by  the  city,  which  should  be  determined 
by  third  parties,  should  be  excluded.  It  was  held  that  it  was 
a  condition  precedent  to  the  right  of  the  contractor  to  be  re- 
lieved from  the  allowance  of  such  inspectors'  fees  for  the  time 
that  the  work  was  delayed  by  the  city,  that  the  matter  should 
be  submitted  to  and  determined  t)y  such  third  parties,  unless 
they  refused  or  neglected  to  act  upon  it.'  Where  the  sewer 
board  of  a  city  properly  advertises  and  receives  bids  for  sewer- 
pipe,  and  awards  the  contract  to  thq  lowest  bidder,  who  fur- 
nishes the  pipe  in  accordance  with  the  bid,  and  it  is  used  by 
the  board,  the  contractor  can  recover  therefor,  though  the 
contract  was  not  in  writing,  in  accordance  with  a  provision 
of  the  city  charter  that  when  the  board  shall  have  made  their 
award  they  shall  furnish  the  city  attorney  with  plans,  and  he 
shall  draw  the  necessary  contract,  and,  when  approved  by  the 
board,  it  shall  be  executed  by  it,  under  the  seal  of  the  city.^ 
It  is  immaterial  that  no  security  for  the  performance  of  the 
contract  was  given  by  the  contractor,  where  it  does  not  ap- 
pear that  the  board  required  any,  and  the  charter  provides  for 
"  good  and  sufiioient  security,  as  required  by  said  board." ' 
Where  a  city,  by  its  contract,  agrees  to  pay  for  an  improve- 
ment upon  its  completion  and  the  approval  of  it  by  the  city, 
it  cannot  avoid  its  liability  by  delaying  to  approve  the  work 
when  it  is  completed  according  to  the  contract.*  Where  a 
city  charter  authorizes  the  city  to  contract  for  improvements 
only  by  paying  for  the  improvements  by  warrants  against  the 
property  abutting  upon  the  improvements  to  be  paid  for,  a 
contract  by  which  the  city  agrees  to  pay  for  an  improvement 
from  its  general  fund,  whether  an  original  contract  or  a  modi- 
fication of  one  authorized  by  its  charter,  is  void.'  Where,  in 
a  contract  for  the  improvement  of  a  street,  the  city  reserves 
the  right  to  lay  or  relay  any  and  all  water-pipes  or  sewers 

1  Phelan  v.  City  of  New  York,  119        <  North  Paa  Lumbering  &  Mannf. 
N.  Y.  86 ;  s.  c,  23  N.  E.  Rep.  175.  Co.  v.  City  of  East  Portland,  14  Or.  3 ; 

2  Carey  v.  City  of  East  Saginaw,    s.  c,  13  Pac.  Rep.  4. 

79  Midi.  73 ;  S.  c,  44  N.  W.  Rep.  168.        »  North  Pac  Lumbering  &  Manuf. 

3  Carey  v.  City  of  East  Saginaw,    Co.  v.  City  of  East  Portland,  14  Or.  3; 
79  Mich.  7a  a  c,  13  Pac.  Eep.  4. 
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during  the  progress  of  the  work,  the  contractor  cannot  re- 
cover the  additional  cost  to  him  of  hauling  dirt,  caused  by  the 
laying  of  a  water-main  in  the  street,  though  the  city  surveyor 
promised  that  he  should  be  paid  for  such  extra  work ;  if  the 
surveyor  had  authority  to  bind  the  city,  the  promise  was 
without  consideration  * 

§  1103.  Indiana  decisions  as  to  letting  contracts.^  The 

purpose  of  requiring  the  letting  of  contracts  for  street  im- 
provements to  be  advertised  is  to  secure  fair  competition  and 
to  enable  the  governing  board  to  let  the  contracts  upon  the 
most  advantageous  terms.  The  advertisement  is  not  to  give 
notice  to  the  property  holders,  nor  does  the  letting  of  the 
contract  adjudicate  upon  or  determine  in  any  degree  their 
personal  or  property  rights.  The  matter  of  accepting  or  re- 
jecting bids,  and  of  letting  the  contract,  is  purely  adminis- 
trative in  character,  depending  entirely  upon  the  discretion 
of  the  governing  board.^  It  follows  that  such  a  governing 
board,  which  has  rejected  all  bids  received  in  pursuance  of 
due  notice  of  the  letting  of  a  contract  for  a  street  improve- 
ment, may,  at  a  subsequent  meeting,  without  a  re-advei-tising 
for  bids,  reconsider  the  vote  of  rejection  and  award  the  con- 
tract to  one  of  the  original  bidders.' 

1  Bens  V.  City    of   Grand    Rapids  receive  proposals  therefor,"  etc.,  has 

(Mich.,  1889),  41  N.  W.  Rep.  263.  been  held  to  fully  authorize  an  ordi- 

■  Platter  v.  Board  &c.,  103  Ind.  360.  nance  for  the  improvement  of  a  street 

'  Ross  V.  Stackhouse  (1887),  114  Ind.  to  its  full  width,  both  sidewalks  and 

200.    The  Indiana  statute  which  pro-  roadway.    Wiles  v.  Hoss  (1887),  114 

vides  that  "  whenever  a  majority  of  Ind.  371 ;  S.  c,  16  N.  E.  Rep.  800 ;  for, 

all  the  resident  owners  of  any  lots  or  said  the  court:  — "The  term  'street' 

parcels  of  land  on  any  street  or  alley,  in  its  ordinary  acceptation  includes 

not  less  than  one  square  (to  be  esti-  sidewalks,  and  that  it  is  always  given 

mated  by  numbers  or  by  measuring  that  meaning  unless  the  language 

the  front  lines  of  such  lots  or  parcels  with  which  it  is  associated  changes 

of  land  bordering  thereon),  shall  pe-  or  restricts  its  significance.    State  v 

tition  the  board  of  trustees  of  such  Berdetta,  78  Ind.  185;  s.  c,  88  Am. 

.  town  to  grade,  pave,  gravel  or  mac-  Rep.  113;  Gity.of  Kokomo  v.  Mahan, 

adaraize,  or  for  either  kind  of  said  100  Indi  243;  Dooley  v.  Town  of  Sul- 

improvement,  the  board  of  trustees  livan,  llSInd.  454."  In  Wiles  «.  Hoss, 

may  cause  the  same  to  be  done  ac-  supra,  the  court  therefore  held  that 

cording  to  the  specifications  by  them  a  petition  of  the  property  owners  for 

to  be  adopted,  by  contract  given  to  the  improvement  of  "Hope  street,  be- 

the  best  bidder,  after  advertising  to  tween  Willow  and  Schofield  streets," 
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§  1104.  Tlie  same  subject  continued. —  A  written  proposal 
by  the  town  authorities  of  the  work  to  be  done,  a  written  bid 
to  do  the  proposed  work,  and  a  written  acceptance  of  the  bid 
by  the -proper  authorities,  under  the  Indiana  statute,  together 
constitute  a  contract,  wholly  in  writing,  and  valid  and  bind- 
ing on  the  contractor  and  the  town.* 

§1105.  Assignment  of  contract. —  The  effect  of  assign- 
ment of  contracts  made  with  miJhicipal  authorities  for  public 
improvements  as  far  as  the  liability  of  municipalities  is  con- 
cerned has  received  very  full  consideration  from  the  Supreme 
Court  of  the  United  States.  One  who  had  made  a  contract 
with  the  board  of  commissioners  of  a  county  for  the  construc- 
tion of  a  county  jail,  the  same  having  been  let  to  him  as  the 

upon  it.  "Where  it  appears;  how- 
ever, that  an  attempt  was  made  to 
take  .the  jurisdictional  steps,  such  as 
the  giving  of  any  sort  of  notice,  the 
sufSciency  of  the  notice  cannot  be 
inquired  into  after  the  work  has  6een 
done,  with  the  acquiescence  of  the 
parties  benefited,  under  color  of  the 
proceedings."  Taber  v.  Fei-guson,  109 
Ind.  227;  Ross  v.  Stackhouse,  lU 
Ind.  200,  vvhiclx  qualifies  the  rule 
somewhat,  as  follows: — '"While  it 
is  true  that  the  statute  prohibits  the 
trial  of  any  question  of  fact  which 
arose  prior  to  the  making  of  the  con- 
tract for  a  street  improvement,  it  is 
nevertheless  essential  that  the  tran- 
script must  show  the  taking  of  such 
jurisdictional  steps  as  legally  author- 
ized the  common  council  to  contract 
for  the  improvement.  It  must  ap- 
pear that  the  letting  of  the  contract 
was  advertised.  In  the  absence  of 
notice  inviting  proposals  for  the  work 
the  contract  will  be  invalid.  Moore 
V.  Cline,  61  Ind.  113;  Overshiner  v. 
Jones,  66  Ind.  453;  Yeakel  v.  City  of 
La  Fayette,  48  Ind.  116 ;  Baker  v.  To- 
bin,  40  Ind.  310 ;  Moberry  v.  City  of 
Jeflfersonville,  38  Ind.  198 ;  City  of 
Indianapolis  v.  Imberry,  17  Ind.  175 ; 
Anthony  v.  Williams,  47  Ind.  565.     . 


authorized  an  ordinance  for  the  im- 
provement of  "that  portion  of  Hope 
street  and  sidewalks  thereof  lying  be- 
tween SchoQeld  and  Willow  streets.'' 
'  It  was  urged  here  that  there  was 
no  proper  advertisement  for  bids  for 
the  improvement  of  the  street  In- 
asmuch as  the  statute  of  Indiana 
provides  that  in  suits  like  this,  to  en- 
force assessments,  "no  question  of 
fact  shall  be  tried  which  may  arise 
prior  to  the  making  of  the  contract 
for  said  improvement  under  the  or- 
der of  the  board  of  trustees,"  the 
court  held  that  the  Supreme  Court 
would  not  be  authorized  to  reverse 
the  court  below  on  the  ground  that 
the  evidence  failed  to  show  a  "  proper 
advwtisement  for  bids."  Wiles  v. 
Hoss  (1S87),  114  Ind.  371;  s.  c,  16 
N.  E.  Rep.  800.  See,  also,  Clemrnts 
V.  Lee  (1887),  114  Ind.  397,  where 
this  court  said :  —  "A  person  about 
to  enter  into  a  contract  with  a  city 
council  must  examine  the  records 
so  far  as  to  see  that  the  common 
council  has  taken,  or  attempted  to 
btke,  the  steps  necessary  to  acquire 
jurisdiction  to  enter  into  a  contract. 
If  the  record  fails  to  show  that  such 
steps  were  taken,  a  contractor  or  one 
about  to  contract  has  no  right  to  rely 


§  1106.]  PUBLIC  IMPROVEMKNTS.  1113 

lowest  bidder  in  terms  of  the  Indiana  statutes  and  who  had 
executed  his  bond  to  complete  the  work  in  the  time  fixed, 
and  which  provided  for  a,  forfeiture  of  a  fixed  sum  for  each 
day  that  the  completion  was  delayed  beyond  that  time,  as- 
signed to  a  company  the  contract  so  far  as  it  involved  his 
work  in  the  construction  of  the  building.  Betweea  the  con- 
tractor and  his  assignee  a  sum  was  fixed  for  this  work  as 
though  it  had  been  let  for  it,  and  the  assignment  purported  to 
give  him  the  contractor's  right  for  collection  for  certain  iron 
work  that  he  had  from  the  county  authorities.,  The  assignee 
completed  the  iron  work,  though  there  was  some  delay  as  to 
time.  The  assignee  brought  action  for  the  recovery  of  what 
it  claimed  to  be  due  and  upon  the  assignment  of  the  con- 
tract. The  case  was  removed  to  the  United  States  court 
from  the  State  court.  The  county  authorities  resisted  the 
payment  of  tiie  whole  amount,  as  they  had  made- a  complete 
settlement  with  the  contractor,  and  it  only  left  a  certain 
amount  in  their  hands  for  this  work  —  less  than  the  amount 
claimed.  The  statute  of  Indiana  forbids  county  commission- 
ers to  contract  for  the  construction  of  any  building  the  cost 
of  which  exceeds  $500,  except  after  public  advertisement  for 
bids  and  with  the  lowest  responsible  bidder,  after  taking  from 
him  a  bond  with  sureties  to  perform  the  work  according  to 
the  contract,  and  to  pay  all  debts  incurred  by  hini  in. its  pros- 
ecution, including  those  for  labor  and  materials,  upon  which 
bond  any  laborer  or  material-man  having  a  claim  against  the 
contractor  may  sue.  The  court  held  that  the  assignment, 
unless  assented  to  by  the  county,  would  not  render  it  liable  to 
the  assignee  for  the  amount  to  be  received  under  it  by  the 
latter,  nor  prevent  the  count}'  from  making  a  settlement  in 
good  faith  with  the  original  contractor  without  retaining 
•  enough  to  pay  the  claim  of  the  assignee.' 

§  1106.  The  same  subject  continued. —  The  ruling  in  the 
case  stated  in  the  preceding  section  was  put  upon  various 
grounds  sustained  by  various  decisioils  —  some  of  which  we 
will  give.  When  rights  arising  put  of  contract  are  coupled 
with  obligations  to  be  performed  by  the  contractor,  and  in- 

.  1  Delaware  County  Court  v.  Diebold  Safe  &  Lock  Co.  (1889),  13S  U.  S.  473; 
s.  c,  10  S.  Ct  Eep.  399. 
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volve  such  a  relation  of  personal  confidence  that  it  must  have 
been  intended  that  the  rights  should  be  exercised  and  the  obli- 
gations performed  by  him  alone,  the  contract  including  both 
his  rights  and  his  obligations,  cannot  be  assigned  without  the 
consent  of  the  other  party  to  the  original  contract."^  The  court 
relied .  also  upon  the  construction  of  the  statute  for  letting 
contracts  and  the  holdings  by  the  Indiana  Supreme  Court;  for 
instance,  that  the  only  remedy  q^  laborers  and  material-men 
under  that  statute  is  against  the  contractor  or  upon  his  bond, 
and  that  they  have  no  lien  upon  the  building  or  action  against 
the  county;  as  well  as  that  a  county  cannot  be  charged  by 
process  in  the  nature  of  garnishment  or  foreign  attachment  for 
the  debts  of  its  creditors  to  third  persons;  the  reason  assigned 
in  each  class  of  cases  being  that  it  would  be  contrary  to  public 
policy  that  a  county  should  be  involved  in  controversies  and 
litigations  between  its  contractors  and  their  creditors.'^ 

§  1107.  Assignment  and  subletting  continued.— The  Su- 
preme Court  of  the  United  States  through  Justice  Gray 
said: — "Those  statutes  [of  Indiana]  and  the  judicial  exposi- 
tion of  them  by  the  Supreme  Court  of  the  State,  as  well  as 
the  terms  of  the  contract  itself,  are  quite  inconsistent  with 
the  theory  that  the  original  contractors  can  at  their  pleasure 
and  without  the  assent  of  the  county  commissioners  split  up 
the  contract  and  assign  it  in  parts  so  as  to  transfer  to  different 
persons  or  corporations  the  duty  of  furnishing  different  kinds  of 
material  and  labor,  and  the  right  of  recovering  compensation 
for  such  material  and  labor  from  the  county  commissioners. 
Both  the  statutes  and  the  contract  contemplate  that  the 
county  commissioners  shall  be  liable  only  to  the  contractors 
for  the  whole  work  and  not  to  any  persons  doing  work  or  sup- 
plying materials  under  a  subcontract  with  them." '  The  court 
distinguished  cases  in  other  States  in  which  municipal  corpo- 
rations have  been  held  liable  to  an  assignee  of  a  contract  upon 
notice  of  the  assignment  without  proof  of  the  consent,  ex- 
pressed or  implied,  as  follows : —  In  some  of  them  the  assign- 

•  Arkansas  Smelting  Co.  y.  Belden  Comm'rs.  100  Ind.  59 ;  Wallace  v. 
Mining  Co.,  127  U.  S.  379,  387,  388.         Lawyer,  54  Ind.  501. 

2  Parke  Comm'rs  v.  O'Conner,  86  ^  Delaware  County  Comm'rs  i'. 
Ind.     531 ;     Secrist     v.     Delaware    Diebold  Safe  &  Lock  Co.  (1889),  133. 

U.  S.  473 ;  s.  a,  10  S.  Ct  Rep.  399. 
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ments  were  of  the  whole  or  part  of  money  already  due  or  to 
become  due  to  the  contractor;  in  other  words,  assignments  of 
a  fund  and  not  of  any  obligation  to  perform  work.'  In  others 
•the  assignments  were  of  entire  contracts  for  the  labor  of  con- 
victs, or  for  labor  upon  streets,  which  were  held  from  the 
nature  of  the  subject  to  imply  no  personal  confidence  in  the 
contractor."  In  a  Pennsylvania  case,  there  being  no  contro- 
versy as  to  the  performance  of  the  work  or  as  to  the  amount 
to  be  paid,  but  only  as  to  the  person  entitled  to  receive  pay- 
ment, the  court  treated  the  assignment  of  the  contractor  as 
one  of  money  only,  and  held  the  assignee  entitled  to  recover 
against  the  city.'  But  the  Supreme  Court  of  the  last-named 
State  has  twice  taken  the  same  view  as  the  Indiana  court, 
holding  it  to  be  against  public  policy  to  permit  municipal  cor- 
porations, in  the  administration  of  their  affairs  relating  to  the 
construction  of  public  works,  to  be  embarrassed  by  subcon- 
tracts between  their  contractors  and  third  persons  to  which 
they  have  never  assented.* 

§  1108.  Effect  of  an  assignment  of  a  contract. —  An  agree- 
ment by  which  a  surety  for  the  faithful  performance  of  a 
contract  is  to  make  advances  to  a  contractor  to  enable  him  to 
carry  on  the  work,  a  city  improvement,  and  to  retain  the 
amount  of  such  advances  and  compensation  therefor  out  of 
money  arising  from  warrants  to  be  paid  to  the  contractor  on 
account  of  such  work,  which  the  surety  had  a  warrant  of  attor- 
ney  to  collect,  and  who  had  filed  the  latter  with  the  comptrol- 
ler, without  notice  to  the  city  of  such  an  agreement,  will  not 
bind  the  corporation  to  which  the  contractor  is  indebted. 
Nor  is  the  corporation,  under  such  a  state  of  facts,  bound  to 
notify  the  surety  of  the  contractor's  indebtedness  to  the  cor- 
poration. Such  an  agreement  is  not,  therefore,  an  assignment 
of  the  contract  to  the  surety  which  would  entitle  him  to  re- 

1  Brackett  v.  Blake,  7  Met  335 ;  Louis  v.  Clements,  43  Mo.  69 ;  Taylor 
Field  V.  New  York.  6  N.  Y.  179 ;  Hall    v.  Palmer,  31  Cal.  341. 

V.  Bufifalo,  1  Keyes,   193 ;  Parker  v.  ^  Philadelphia  v.  Lockhardfc,  78  Pa. 

Syracuse,  31   N.  Y.   376;  People  v.  St.  311,  316. 

Comptroller,  77  N.  Y.  45.                  '  ■»  Philadelphia's  Appeal,  86  Pa.  SL 

2  Horner  v.  Wood,  33  N.  Y.  350;  179,  183;  Geist'a  Appeal,  104  Pa.  St 
Devlin  V.  New  York,  68  N.  Y.  8;  351,354. 

Ernst  V.  Kunkle,  5  Ohio  St  530 ;  St- 
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cover  from  the  corporation  an  amount  which  it  had  applied 
to  the  indebtedness  of  the  contractor.'  The  only  right  which 
a  surety  under  siich  a  warrant  of  attorney  and  agreement  ac- 
quires is  a  right  to  receive  what  the  city  really  owes  the  con- 
tractor.^ 

§  1109.  When  a  contract  is  complete. —  Where  there  is  a 
proposal  for  bids  to  do  the  work  on  any  public  improvement 
ordered  by  a  municipal  council  or  board,  the  contract  for  the 
work  is  only  completed  by  the  acceptance  by  the  board  of 
the  bid  of  the  lowest  bidder  for  doing  the  work,  the  making 
of  a  bond,  usually  with  sureties,  by  the  bidder,  and  the  ac- 
ceptance of  such  bond  by  the  board.  The  evidence  of  such 
acceptance  in  the  form  of  a  resolution,  order  or  ordinance 
must  be  upon  the  record  of  the  board's  proceedings,  and  must 
show  that  whatever  may  be  required  by  the  statutes  as  to  the. 
mode  or  number  of  votes  of  the  board  necessary  to  bind  the 
municipality  or  corporation  by  the  contract  has  been  complied 
with.' 

§  1110.  Letting  contract  after  returning  Mds. —  A  city 
council  may  order  a  public  improvement  and  advertise  for 
bids,  and  if  the  council  in  accordance  with  a  resolution  defer- 

1  Clement  v.  City  of  Philadelphia  tempted  to  justify  the  payment  on 
(Pa.  St,  1891),  20  At].  Rep,  1000.  the  ground  that  the  assignment  was 

2  Clement  v.  City  of  Philadelphia  invalid.  In  this  contention  it  was 
(Pa.  St.,  1891),  20  Atl.  Rep.  1000.  The  defeated.  There  was  no  question  of 
Supreme  Court  distinguished  Phila-  set-off  involved  in  the  suit,  and  no 
delphia  v.  Lockhardt,  73  Pa.  St  311,  demand  for  more  than  the  contraclor 
where  the  contractor  had  assigned  could  recover  if  the  assignment  had 
all  moneys  due  and  to  become  due  not  been  made. 

under  his  contract  with  the  city  to  =•  Sullivan  v.  City  of  Leadville  (1888), 
merchants,  who,  on  the  faith  of  the  11  Colo.  483 ;  s.  c,  18  Pac.  Rep.  736, 
assignment,  furnished  lumber  for  the  sustaining  a  verdict  in  favor  of  the 
building,  accepted  orders  from  and  city  in  an  action  for  breach  of  con- 
acted  as  trustee  for  all  the  mechanics  tract  on  the  ground  that  an  order  ac- 
and  material-men,  and  virtually  as-  cepting  a  bid  for  street  work  was 
sumed  and  discharged  all  the  obligar  invalid,  as  the  record  failed  to  show 
tions  of  their  assignor  under  the  con-  the  concurrence  of  a  majority  of  the 
tract  The  city,  with  full  knowledge  council  or  the  call  of  yeas  and  nays 
of  those  facts,  and  after  repeated  on  the  same,  as  the  statutes  of  Colo- 
recognition  of  the  right  of  the  as-  rado  require.  See,  also,  Town  of 
signee  to  receive  the  moneys  arising  Durango  v.  Pennington,  .8  Colo.  257- 
f  rom  the  contract,  paid  a  portion  of  262 ;  Tracey  u  People,  6  Colo.  151. 
them   to  '  thS*' cdiitractor,   and   at^ 
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ring  the  letting  of  a  contract  return  the  bids  tiriopened  to  the 
bidders,  it  may  afterwards  let  a  contract  for  making  such  im- 
provement without  again  declaring  the  improvement  to  be  a 
public  necessity .1 

§  1111.  Reletting  contract. —  The  Supreme  Court  of  Cali- 
fornia sustained  a  second  contract  by  a  board  of  supervisors 
of  a  city  for  grading  a  street  with  a  contractor  who  had  en-, 
tered  into  his  first  contract  for  a  lower  sum  per  cubic  yard,- 
the  board  having  published  a  second  resolution  of  intention 
under  the  statute  which  provided  for  the  publication  of  a 
notice  of  intention,  in  the  form  of  a  resolution,  to  make  the 
proposed  improvement,  after  receiving  a  sufficient  petition 
therefor,  and  for  g,  hearing  upon  the  same  at  the  instance  of 
any  person  in  interest  who  might  feel  himself  aggrieved.  It 
was  urged  that,  while  the  first  contract  existed,  the  board  had 
no  power  to  enter  into  the  second  contract.  The  ruhng  of 
the  court  was  based  upon  the  ground  that  for  some  substantial 
defect  or  other  in  the  contract  itself,  the  board  of  supervisors 
may  properly  have  deemed  it  necessary  to  renew  the  pro- 
ceedings and  obtain  bids  over  again,  and  the  court  would  pre- 
sume that  the  board  acted  regularly  in  effecting  the  second 

1  Davies  ii.  City  of  Saginaw,  87  Mich,  tions  of  the  assignee  of  the  contract 

439 ;  &  c,  49  N.  W.  Rep.  667.    In  Fer-  to  a  dismissal  of  an  action  which  he 

dinand  v.  Mayor  &c.  of  New  York  brought  for  the  difference  in  cost,  on 

(1891),  1.3  N.  Y.  Supl.  226,  where  a  the  ground  that  this  was  not  such  a 

contract  made  with  the  city  to  regu-  reletting  or  continuance  of  the  first 

late  and  grade  a  c  rtain  street,  which  conti-act  as  would  give  Him  a  cause 

authorized  the  city  to  declare  the  of  action.    In  McGovern  v.  Loden 

work  abandoned  if  not  satisfactory,  (N.  J.  Eq.,  1890),  20  Atl.  Rep.  209,  it 

and  relet  the  contract,  the  contractor  was  held  that  it  is  a  breach  of  the 

to  pay  any  excess  should  the  work  be  contract  where  the  contract  for  a 

let  at  a  greater  expense,  and  to  be  pavement  required  a  foundation  of 

paid  the  difference  if  the  expense  concrete  to  be  laid,  composed  of  "  best 

were  less,  had  been  declared  aban-  hydraulic  cement,     .     .     .     clean, 

doned ;  and  after  a  lapse  of  six  years  sharp    sand,    and     .      ,     .      clean, 

the  city  had  made  a  contract  with  broken  stone,"  not  to  measure  more 

another  contractor  for  "  regulating,  than  two  inches  in  their  largest  di- 

grading,  and  setting  curb  and  gutter  mcusion,  and  the  contractor  in  doing 

stones,  and  flagging  sidewalks  "  in  the  work  used  refuse  stone,  from  two 

the  same  street,  at  a  price  consider-  to  six  indies  in  their  largest  dimen- 

ably  less  than  that  of  the  first  con-  sion,  over  which  was  poured  a  mix;- 

tract,  the  general  term  of  tlieSu-  ture  of  cement  admitted  not  to  be  the 

preme  Court  overruled  the   excep-  best  brand. 
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contract,  and  that  a  valid  and  sufficient  reason  existed  for 
such  action.' 

§  1112.  Disci'etion  of  municipal  authorities. —  The  coun- 
cil of  a  city  vested  with  power  to  pass  ordinances  providing 
for  the  paving  and  repaving  of  its  streets  is  the  judge  both 
of  the  necessity  or  expediency  of  making  improvements,  and 
of  the  manner  in  which  the  woijjc  shall  be  done,  and  its  ac- 
tion in  providing  for  repaving  a  street  with  a  particular  kind 
of  material  is  not  the  subject  of  review  by  a  court.*  A  city 
clothed  with  power  to  improve  its  streets  cannot  be  enjoined 
from  making  such  an  improvement,  by  an  abutting  land-owner, 
upon  the  ground  that  the  work  is  being  defectively  performed.' 


1  Spaulding  v.  North  San  Francisco 
&c.  Aas'n  (1890),  87  Cal.  40;  S.  C,  25 
Pao.  Rep.  349.  After  a  contract  for 
street  work  has  been  awarded,  a  city 
charter  provided  that  within  a  certain 
time  after  the  awarding  of  the  con- 
tract the  owners  of  three-fourths  of 
the  abutting  lots  where  the  work  is 
to  be  done,  or  of  the  lots  which  are 
liable  to  be  assessed  for  the  work,  or 
their  agents;  may  elect  to  take  the 
work,  under  a  written  contract,  at 
the  price  at  which  the  same  may  be 
awarded ;  and  that  the  superintend- 
ent of  streets  shall  in  his  official 
capacity  make  all  written  contracts, 
receive  all  bonds  and  do  all  other 
acts  that  pertain  to  the  street  depart- 
ment Upon  an  application  in  such 
a  case  by  lot-owners  to  the  superin- 
tendent of  streets,  and  his  considera- 
tion of  the  application  and  a  signing 
of  the  written  contract  with  them  to 
do  the  work,  a  contractor  to  whom 
such  work  had  been  awarded  cannot 
in  mandamus  proceedings  have  the 
court  review  the  decision  of  the 
superintendent  of  streets  in  such 
matter  on  the  ground  that  there  was 
not  an  application  by  the  required 
proportion  of  the  lot-owners  to  take 
the  work.  The  decision  of  the  super- 
intendent of  streets  is  final  and  con- 


clusive, it  being  presumed  that  he 
discharged  his  duty  and  was  satisfied 
that  the  requirement  of  the  charter 
in  that  respect  had  been  met.  Fair- 
child  V.  Wall  (Cal.,  1893),  29  Pac. 
Rep.  60. 

2  Alberger  v.  Mayor  &o.  of  Balti- 
more (1885),  64  Md.  1 ;  s.  C,  20  Atl. 
Rep.  988,  in  which  case  it  was  held 
that  a  city  commissionerJs  advertise- 
ment for  proposals  to  furnish  ma- 
terials in  a  lump  for  the  improve- 
ments aiithorized  by  an  ordinance 
for  repaving  a  street  with  a  particu- 
lar kind  of  material,  and  for  similar 
improvements  authorized  by  other 
ordinances,  instead  of  advertising 
separately  for  proposals  to  furnish 
only  the  materials  required  for  that 
special  work,  was  a  prdper  one. 

'  Dever  v.  City  of  Junction  City 
(Kan.,  1891),  25  Pac.  Rep.  861.  Nor 
(it  was  held)  is  such  an  abutting 
land-owner  entitled  to  an  injunction 
restraining  the  city  from  making 
such  an  improvement  on  the  ground 
that  the  character  of  the  work  is 
such  that  it  will  necessitate  a  special 
tax  against  the  abutting  property 
owners  to  pay  therefor,  where  the 
ordinance  under  which  the  improve- 
ment is  being  made,  attiiched  to  his 
petition  as  a  part  thereof,  does  not 


§  1113.]  PUBLIC    IMPE0VEMENT8.  1119 

§  1113.  Power  to  reject  a  contract. —  A  charter  provision 
wfiich  declares  that  "  no  contract  shall  be  let  or  entered  into 
for  the  Construction  of  any  public  work,  or  for  any  work  to 
be  done,  or  for  the  purchase  or  furnishing  supplies  for  said 
city  not  herein  provided  for,  and  no  such  public  work,  per- 
formance, purchasing  or  supplying  shall  be  coranaenced  until 
approved  by  the  common  council,  and  until  the  contract  there- 
for has  been  duly  approved  and  confirmed  by  the  common 
council  and  a  tax  or  assessment  levied  to  defray  the  cost  and 
expense  of  the  same ;  and  no  such  work,  supplies  and  mate- 
rials shall  be  paid  for,  or  shall  be  contracted  to  be  paid  for, 
except  out  of  the  proceeds  of  the  tax  or  assessment  thus 
levied,"  makes  the  approval  of  the  council  a  necessary  req-. 
uisite  to  validity  of  a  contract  with  the  city  for  any  of  the 
purposes  above  named.  It  was  urged  in  one  case  that  the  au- 
thority to  reject  all  the  proposals  for  public  work  by  other 
provisions  in  a  city's  charter  was  vested  in  the  board  of  pub- 
lic works,  and  not  in  the  common  council;  and  that  it  was  the 
policy  of  the  statute. to  confer  upon  the  board  of  public  works 
everything  in  the  nature  of  administration,  and  to  confine  the 
common  council  to  its  sphere  of  legislative  action.  To  this 
Grant,  J., for  the  Michigan  Supreme  Court,  said: — '"But  the 
power  of  the  common  council  goes  further.  Ifo  paving  can 
take  place  unless  the  money  for  the  same  is  appropriated  by 
the  council  for  that  purpose,  and  no  work  can  be  done  except 
under  a  contrkct  approved  by  the  same  body.  The  power  to 
approve  would  seem  to  necessarily  imply  the  power  to  reject ; 
and  the  only  provision  that  appears  to  hamper  the  action  of 
the  common  council  in  this  matter  is  the  provision  [in  another 
section  of  the  charter]  that  the  contract  must  be  let  to  the 
lowest  responsible  bidder.  In  the  absence  of  any  fraud,  or 
any  violation  of  the  law,  in  respect  to  the  lowest  responsible 
bidder,it  seems  clear  to  me  that  the  common  council  have  the 
right  to  reject  a  contract  and  to  refuse  to  go  on  with  the 
work.  This  practicalh'  is  the  rejection  of  all  bids  [which  was 
allowed  in  the  other  provisions  of  the  charter]."  ' 

provide  for  any  special  tax  to  pay  indicating  that  such  a  tax  is  about  to 

for  the  improvement,  and  his  peti-  be  levied. 

tion  does  not  allege  that  any  such  i  Grant  v.  Common  Council  &c.  of 

tax  has  been  levied,  nor  any  act  done  City  of  Detroit  (Mich.,  1893),  51  N.  W, 
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§  1114.   Repaviiig  —  Pennsylvania   rule    illnstrated. — 

"  Macadamizing"  as  used  in  the  statutes  of  Pennsylvania  with 
"  paving,"  connected  by  "  and  "  or  "  or  "  to  designate  the  gen- 
eral character  of  street  improvements,  has  been  held  to  be  a 
species  of  paving  within  the  rule  of  that  State,  that,  where 
streets  have  been  once  paved,  thoy  cannot  be  repaved  at  the 
expense  of  abutting  owners.^ 

§  1115;  Title  to  street  essential  to  jurisdiction. —  A  city 
acquires  no  title  to  the  bed  of  a  street  until  it  has  been  regu- 
larly condemned  as  a  public  highway  and  the  amount  of  the 
damages  awarded  therefor  to  the  owner  has  been  paid  or  ten- 
dered by  the  city  authorities.  And  until  such  title  is  acquired 
the  city  cannot  lawfully  enter  upon  the  land  and  assess  the 
adjoining  owners  for  the  expense  of  grading,  paving  and  curb- 
ing the  street.^ 

§  1116.  Opening  and  improving  streets  in  one  proceed- 
ing.—  The  work  of  widening,  grading  and  opening  a  street 


Rep.  997,  denying  a  writ  of  mandamus 
to  the  common  council  and  board  of 
public  works  to  enforce  a  contract 
for  public  worli  in  wliich  the  rela 
tor  was  the  lowest  bidder,  his  bid  ac- 
cepted and  contract  made  with  him 
by  the  board  of  pubUc  woriis  and  the 
common  Qouncil  failed  to  approve. 

'  City  of  Harrisburg  v.  Legelbaum 
CPa,,  1893),  34  Atl.  Eep.  1070,  holding 
that  abutting  owners  were  not  liable 
for  the  cost  of  'repairing  a  street 
merely  because  the  expense  of  the 
original  paving,  nearly  sixty  years 
before,  had  not  been  paid  by  the  then 
owners,  but  by  the  public.  As  to 
what  constitutes  "  paving,"  see  Burn- 
ham  V.  Chicago,  24  111.  496 ;  Huide- 
koper  V.  Meadville,  83  Pa.  St.  158; 
Warren  v.  Henly,  31  Iowa,  31 ;  Green- 
burg  Borough  V.  Laird,  138  Pa.  St 
533 ;  S.  C,  21  Atl.  Rep.  98. 

2  Mayor  &o.  v.  Hook  (1884),  63  Md. 
371,  in  which  the  court  held  that  as- 
sessments for  such  work  as  a  pro- 
posed street,  determined  and  imposed 


in  advance  of  the  condemnation  of 
the  street,  were  illegal  and  void,  and 
their  collection  should  be  perpetually 
enjoined.  See,  also.  State  v.  Graves, 
19  Md.  370;  Graff  ?;.  Mayor  &c.  of 
Baltimore,  10  Md.  551 ;  Norris  v. 
Mayor  &c.  of  Baltimore,  44  Md.  604 ; 
Stewart  v.  Mayor  &c.  of  Baltimore, 
7  Md.  515.'  A  property  owner  who 
has  at  his  own  expense  well  and 
properly  set  curbstones  in  front  of 
his  property  on  the  proper  line,  in 
accordance  with  the  style  in  common 
use,  cannot  be  assessed,  while  they 
are  in  good  order  and  repair,  for  the 
expense  of  replacing  them.  Wistar 
V.  City  of  Philadelphia  (1886),  111  Pa. 
St.  604,  in  wliich  the  city  sought  to 
impose  upon  such  an  owner  of  abut- 
ting property  the  expense  of  a  change 
of  curbstones  that  they  might  be 
better  adapted  to  the  roadway  as  it 
had  been  repaired.  Following  Phila- 
delphia V.  Wistar,  93  Pa.  Sfc  404,  and 
Wistar  v.  Philadelphia,  80  Pa.  St 
505. 
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may  be  treated  as  one  general  improvement,  and  may  be  au- 
thorized to  be  conducted  as  such.^  And  the  same  commis- 
sioners who  make  the  assessment  for  benefits  may  also  assess 
the  compensation  for  land  appropriated  or  injuriously  affected, 
and  embrace  the  result  of  each  proceeding  in  their  report. 
But  the  condemnation  proceeding  is  nevertheless  a  distinct 
and  separate  matter,  and  subject  to  the  same  legal  conditions 
and  restraints  as  in  other  cases.  And  only  such  benefits  can 
be  considered  and  allowed  therein  as  pertain  to  that  branch 
of  the  improvement.  For  example,  if  the  improvement  em- 
braces the  widening  of  a  street,  as  well  as  the  grading  and 
opening  thereof,  then  the  commissioners,  in  estimating  the 
net  damages  to  a  lot  from  the  appropriation  of  the  strip  taken 
therefrom  for  such  improvement,  cannot  lawfully  consider  and 
offset  proportionate  benefits  for  grading  and  opening  the  en- 
tire street  in  front  of  the  lot,  but  only  the  benefits  to  that  por- 
tion of  the  lot  not  taken  from  that  branch  of  the  improve- 
ment, as,  for  example,  its  increased  value  from  a  frontage  on 
a  wider  thoroughfare.  In  ascertaining  the  just  compensation 
to  which  the  owner  may  be  entitled,  special  benefits  are 
allowed,  because  the  real  issue  is  as  to  the  amount  of  damage 
suffered.  And  so  it  may  be  found  that  the  benefits  equal  or 
exceed  the  damage  to  a  particular  tract,  in  which  case  only 
the  excess,  if  such  there  be,  should  be  considered  in  the  gen- 
eral or  final  assessment  for  benefits  for  the  entire  improvement. 
But  if  the  damages  in  the  condemnation  proceedings  exceed 
the  benefits  allowed  therein,  the  land-owner  cannot  lawfully 
be  compelled  to  offset  the  amount  awarded  therefor  against 
the  general  assessment  for  benefits,  for  he  is  entitled  to  be 
paid  therefor  in  money .^ 

§  1117.  Description  of  work  in  resolution.— Property  own- 
ers cannot  sustain  an  action  to  vacate  an  assessment  for  an 
improvement  on  the  ground  only  that  the  common  council 
adopted  a  resolution  for  paving  a  street  forty-two  feet  wide, 
and  directed  the  city  engineer  to  advertise  for  bids,  and  the 
lowest  bid  being  accepted  by  the  council  for  paving  forty-two 
feet,  the  engineer  made  a  contract  for  paying  thirty-seven 

iCook  V.  Slocum,  37  Minn.  511;  2  McKusick  u  City  of  Stillwater,  44 
a  a,  8  N.  W.  Rep.  755.  Minn.  372 ;  S.  C,  46  N.  W.  Rep.  769. 

71 


1122  PUBLIC  IMPKOVEMENTS.      [§§  1118,  1119. 

feet,  omitting  a  cpace  of  five  feet  between  the  rails  of  a  street- 
car track  on  the  street,  which  it  was  the  duty  of  the  street- 
railroad  company  to  keep  in  repair,  the  specifications  for  the 
paving  not  including  the  space  between  the  rails,  and  the  cost 
of  that  part  of  the  paving  not  being  included  in  the  assessment. 
In  addition  to  any  such  irregularity  as  this,  they  must  show 
injury  resulting  to  them  on  account  of  the  irregularity.^ 

§  1118.  Conclusiveuess  of  assessor's  action. —  Should  a 
charter  of  a  city  impose  the  duty,  and  confer  the  power,  upon 
assessors,  in  matters  of  local  public  improvements,  to  deter- 
mine the  benefits  to  the  citizen's  property  and  assess  accord- 
ingly, it  is  a  matter  entirely  within  their  discretion,  and  con- 
clusive upon  the  property  owners,  in  so  far  that  they  cannot 
attack  it  collaterally, —  as  in  an  action  to  restrain  the  collec- 
tion of  the  assessment  on  the  ground  of  an  over-assessment  of 
the  benefits  upon  a  complainant's  property,  there  being  no 
claim  that  any  land  benefited  was  not  assessed,  nor  that  there 
was  any  fraud  in  making  the  assessment.  But  upon  a  state  of 
facts  to  justify  it,  relief  might  be  given  upon  a  direct  review 
by  certMra/ri  of  the  assessment.^  Assessors  in  finally  deter- 
mining the  amounts  to  be  assessed  for  benefits  may  fix  such 
amounts  without  regard  to  the  value  of  the  buildings,  for  the 
reason  that  the  amount  of  benefits  was  not  affected  by  the 
improvements  upon  the  lots,  without  violating  any  principle.' 

§  1119.  Assessments  for  paving  streets  and  constructing 
sidewalks. —  In  a  case  in  which  the  New  Jersey  Court  of  Er- 
rors and  Appeals  held  a  statute  authorizing  the  expense  of 
paving  the  road-bed  of  a  city  street  to  be  assessed  in  the 
proportion  of  two-thirds  on  the  property  abutting  on  the 

1  Voght  V.  City  of  Buflfalo  (N.  Y.  ZHoflEeld  v.  City  of  Buffalo  (N.  Y. 

App.,  1893),  31  'N.  E.  Rep.  340,  hold-  App.,  1893),  29  N.  E.  Rep.  747.. 

ing,  also,  the  fact  that  land  on  one  'Hoffeld  v.  City  of  Buffalo  (N.  Y. 

side  of  a  street  is  assessed  for  paving  App.,  1893),  39  N.  E.  Rep.   747.    Cf. 

a  little  more  in  amount  than  that  on  Kennedy  v.   City  of  Troy,  77  N.  Y. 

the    other    side,    because   the    last-  493 ;  Clark  v.  Village  of  Dunkirk,  13 

mentioned  side  is  incumbered  by  a  Hun,  183;  S.  C,  75N.  Y.  613;0'Reilley 

street-car  track,  does  not  invalidate  v.  City  of  Kingston,  114  N.  Y.  439 ; 

the  assessment,  as  it  is  competent  for  s.  c,  31  N.  E.  Rep.  1004.  As  to  relief  in 

the  assessors  thus  to  exercise  their  equity,  Strusburgh  v.  Mayor,  87  N.  Y. 

judgment  as  to  the  apportionment  453. 
of  the  benefits. 
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street,  and  the  remaining  third  on  the  public  at  large,  to  be 
unconstitutional,  the  court  approved  the  rule  that  assessments 
for  local  improvements  of  this  character  may  be  made  against 
the  property  peculiarly  benefited,  but  such  assessments  must 
be  made  to  the  extent  only  of  such  peculiar  benefits.  A  dis- 
tinction was  made,  however,  between  improvements  of  that 
kind  and  the  improvements  of  sidewalks,  and  the  rule  held  not 
to  apply  to  the  latter.  Chief  Justice  Beasley  said :  — "  A  side- 
walk has  always  in  the  laws  and  usages  of  this  State  been  re- 
garded as  an  appendage  to  and  a  part  of  the  premises  to  which 
it  is  attached,  and  is  so  essential  to  the  beneficial  use  of  such 
premises  that  its  improvement  may  be  regarded  as  a  burden 
belonging  to  the  ownership  of  the  land  and  the  order  or  req- 
uisition for  such  improvement  as  a  police  regulation.  On 
this  ground  I  conceive  it  to  be  quite  legitimate  to  direct  it  to 
be  put  in  order  at  the  sole  expense  of  the  owner  of  the  prop- 
erty to  which  it  is  subservient  and  indispensable." ' 

§  1130.  When  cost  of  repairing  cannot  be  charged  to 
abutters. —  The  charter  of  a  city  made  the  cost  of  the  con- 
struction of  its  streets  chargeable  against  abutting  property 
holders,  and  the  cost  of  repairing  the  streets  was  to  be  paid 
by  the  city.  Such  a  charter  does  not  authorize  the  city  to 
charge  the  abutting  owners  of  property  who,  when  they  were 
beyond  the  limits  of  the  city,  had  constructed  a  street  in  front 
of  their  property,  with  the  cost  of  repairing  such  streets,  after 
they  were  embraced  in  its  extended  limits,  on  the  theory  that 
such  repairs  of  those  streets  constituted  a  construction  of  the 


1  State  V.   Mayor  &c.  of  Newark  Young,  53  Pa.  St  380;  Lands  u.  Eich- 

(1874),   37  N.  J.  Law,  415,  438.    See  mond,    31  Gratt  571 ;  S.  C,  31  Am. 

also,  Wellei-  v.  McCormick  (1885),  47  Eep.  743 ;    State  v.  City  Council  of 

N.  J.  Law,  397,  400 ;  Paxson  v.  Sweet,  Charleston,  13  Rich.  703 ;  Bonsall  v. 

IGreen,  196;  Kirkpatricku.Comm'rs,  Lebanon,    19    Ohio,  418;    Hydes  v, 

18  Vt  310 ;  Robins  w.  New  Brunswick,  Joye?,  4  Bush,  464;  Palmer  ?;.  Way, 

15  Vt  116;   Goddard,  Petitioner,  16  6  Colo.  106;  Hart  w  Brooklyn,  36  Barb. 

Pick.  504;  Lowell  v.  Hadley,  8  Met  336;  Woodbury  v.  Detroit  8  Mich. 

180 ;  Franklin  v.  Mayberry,  6  Humph.  309 ;  Macon  v.  Patty,  57  Miss.  378 ; 

368 ;    Washington    v.    Nashville,    1  s.  C,  34  Am.  Eep.  451. 
Swan,  177;    White  v.  Nashville,   3       2  0'Meara  v.  Green  (1884),  16  Mo. 

Swan,  364 ;  De  Blois  v.  Barker,  4  R.  L  App.   118.    The  court,   referring  to 

445 ;  Cemetery  Co.  v.  Buffalo,  46  N.  the  principle  that  the  necessity  of 

Y.  508;   Borough  of  Greensburg  v.  a  public    improvement  within  the 


1124  rUBLIO  IMPEOVEMENTS.       [§§  1121,  1122. 

§1121.  Power  of  assessment  illustrated  and  limited. — 

Councils,  under  the  Illinois  city  and  village  act,  have  sole 
power  to  determine  what  portion  of  the  cost  of  local  improve- 
ments shall  be  paid  by  the  public,  and  their  determination  is 
conclusive.'  A  law  is  not  unconstitutional  which  authorizes 
the  application  of  assessments  for  benefits  on  residues  of  lots, 
thus  reducing  the  awards  for  the  parts  taken  in  opening 
streets.*  The  power  to  assess  city  property  for  local  improve- 
ments may  be  constitutionally  delegated  by  the  legislature  to 
a  board  of  assessors  acting  independently  of  the  city  council.' 
Farm  land  in  a  rural  district  cannot  in  Pennsylvania  be  as- 
sessed under  the  "  foot-front  rule  "  for  municipal  improve- 
ments, and  a  statute  directing  such  assessment  has  been  held 
to  be  void.*  A  city  may  be  enjoined  from  collecting  assess- 
ments for  improving  its  market  property  at  the  expense  of 
the  adjoining  property  of  individuals,  as  it  cannot  do  so  under 
its  power  over  streets  and  alleys.* 

§  1122.  The  same  subject  continued. —  The  assessment  of 
special  benefits  for  the  purpose  of  raising  a  fund  to  pay  those 
who  have  been  damaged  by  the  opening,  widening  or  vacation 
of  streets  is  a  species  of  taxation,  and  therefore  within  the 
power  of  the  legislature.'  Such  assessments  of  special  benefits 
caused  by  vacation  of  a  street  may  be  made  personal  against 

limits  of  the  charter   power   of  a  i  Watson  v.  Chicago,  115  HL  78. 

city  being  a  question  upon  which  *  Genet  v.  Brooklyn,  99  N.  T.  296. 

the  judgment  of  the  legislative  de-  '  Little  Bock  v.  Board  of  Improve- 

partment  of  the  city  was  conclusive,  ments,  43  Ark.  158. 

as  held  in  Sheehan  v.  Martin,  10  Mo.  *  Scranton    v.  Pennsylvania    Coal 

App.  285;  Kemper  v.  King,  11  Mo.  Co.,  105  Pa,  St  445.    In  JH  re  East  Sy- 

App.  116, 127 ;  and  Young  v.  St  Louis,  racuse,  80  Abb.  N.  C.  131,  it  was  held 

47  Mo.  493,  said :  — "  But  this  prin-  to  be  within  the  discretion  of  village 

ciple  does  not  extend  so  far  as  to  al-  trustees  to  improve  a  public  highway 

low  the  legislature  of  the  city  to  vio-  outside  the  corporate  limits  of  the 

late  the  charter  itself  by  charging  the  village,  where  it  appeared  that  the 

cost  of  street  repairs  upon  adjacent  highway  led  to  a  gravel-bed  owned 

property  owners.    The  municipal  as-  by  the  village,  and  that  the  work  was 

sembly  cannot,  merely  by  calling  the  done  on  the  highway  so  as  to  enable 

repairs  of  a  street  by  the  name  of  the  village  authorities  to  draw  larger 

construction  or  improvement,  make  loads  of  gravel  and  more  of  them  in 

such  repairs,  construction  or  improve-  the  same  length  of  time, 

ment  and  so  exonerate  the  city  from  » Fort  Wayne  v.  Shoaff,  106  Ind.  66. 

paying  for  them,  and  cast  the  burden  «/)i  re  Vacation  of  Centre  St,  115 

upon  adjoining  property  owners."  Pa.  St  247 ;  S.  a,  8  Atl.  Rep.  56. 
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the  owner,  and  the  fact  that  they  are  generally  against  the 
property  specially  benefited  and  not  against  the  owner  per- 
sonally cannot  aflPect  the  constitutionality  of  a  statute  author- 
izing them  to  be  made  against  the  owner.' 

§  1123.  Assessment  of  benefits  and  damages. — Where  pro- 
vision is  made  by  law  for  a  review  of  assessment  proceedings, 
and  a  body  appointed  with  the  power  to  set  the  assessment 
aside  or  correct  the  error  complained  of,  and  the  party  wholly 
fails  to  appear  before  such  body  or  take  any  steps  to  have 
such  correction  made,  he  is  not  in  a  position  to  appeal  to  the 
courts  for  redress  in  the  absence  of  fraud  or  bad  faith.^ 

§  1124.  Notice  for  Mds. —  That  a  resolution  by  a  city  coun- 
cil directing  its  clerk  to  give  the  requisite  legal  notice  for  bids 
for  repairing  a  street,  and  of  the  day  of  meeting  to  take  action 
thereon,  does  not  fix  the  day  of  meeting,  but  allows  the  clerk 
to  fix  such  day,  will  not  invalidate  an  assessment  for  such  im- 
provement, the  notice  actually  given  being  in  accordance 
with  the  statute.'    Nor  will  such  an  assessment  be  held  in- 

1  In  re  Vacation  of  Centre  St,  115  81  Mich.  101 ;  s.  C,  47  N.  W.  Rep.  117 ; 
Pa.  St  247.  General  statutes  of  the  Williams  v.  Saginaw,  51  Mich.  120 ; 
State  of  Georgia  conferring  upon  one  Comstock  v.  Grand  Rapids,  54  Mich. 
of  its  cities  the  power  of  taxation,  and  641 ;  Lumber  Co.  v.  Crystal  Falls,  60 
of  making  by-laws,  regulations  and  Mich.  510.  To  justify  an  interference 
ordinances,  have  been  held  not  to  of  a  court,  on  certiorari,  with  the 
empower  it  in  the  absence  of  ex-  judgment  of  commissioners  in  as- 
press  legislative  authority,  to  make  sessment  of  benefits,  on  the  ground 
local  assessments  for  improvements  that  the  assessment  was  in  excess  of 
upon  the  property  adjacent  to  the  the  benefits  conferred  by  an  improve- 
streets  on  which  the  improvements  ment,  there  must  be  cogent  proofs  of 
were  made.  City  Council  of  Augusta  error  on  the  part  of  the  commission- 
V.  Murphey,  79  Ga,  101 ;  s.  C,  3  S.  E.  ers.  To  make  an  objection  that  the 
Rep.  326.  The  provision  in  the  Min-  commissioners  did  not  take  into  con- 
nesota  constitution  empowering  the  sideration  the  benefits  to  other  lots 
legislature  to  authorize  "  municipal  than  those  of  remonstrants,  the  latter 
corporations  "  to  levy  assessments  for  must  show  that  the  error  has,  or  at 
local  improvements  without  regard  least  may  have,  injured  them,  by  im- 
to  a  cash  valuation  of  the  property  posing  upon  their  lands  more  than  a 
assessed  has  been  held  to  authorize  proper  assessment  Righter  v.  New- 
such  legislation  in  respect  to  coun-  ark,  45  N.  J.  Law,  104. 
ties.  In  re  Dowlan,  36  Minn.  430;  SGilmore  v.  City  of  Utica  (N.  T. 
S.  C,  31  N.  W.  Rep.  517.  App.,  1893),  29  N.  E.  Rep.  841,  aflSrm- 
2  Brown  v.  City  of  Grand  Rapids,  ing  15  N.  Y.  Supl.  374. 
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valid,  .where  the  common  council  is  authorized  to  accept  the 
bid  for  the  public  improvement  which  is  deemed  most  favor- 
able, because  a  lower  bid  than  the  one  accepted  was  received, 
in  the  absence  of  any  abuse  of  its  power  by  the  council.* 

§  1135.  Collateral  attack  of  assessments.—  It  is  a  settled 
rule  that  statutes  granting  to  municipal  corporations  power 
which  involves  the  imposition  ©f  burdens  upon  private  prop- 
erty are  to  be  strictly  construed ;  and  where  such  statutes 
require  the  doing  of  some  particular  thing  in  its  nature  juris- 
dictional as  a  condition  precedent  to  the  right  to  impose  such 
burden,  the  failure  to  do  the  thing  required  will  render  the 
whole  proceeding  void.^  It  seems  generally  held,  however, 
that  in  matters  of  local  improvements,  where  jurisdiction  over 
the  whole  subject  is  conferred  upon  a  municipal  corporation, 
with  power  to  make  local  assessments  for  that  purpose,  any 
failure  to  comply  strictly  with  any  statutory  requirement  not 
affecting  the  jurisdiction  will  be  regarded  a  mere  irregularity, 
and  in  a  collateral  proceeding  will  be  disregarded.' 


'  Gilmore  v.  City  of  Utica  (N.  Y. 
App.,  1893),  89  N.  E.  Eep.  841,  affirm- 
ing 15  N.  Y.  Supl.  274.  And  in  an 
action  to  vacate  a  street  assessment, 
the  fact  that  plans  for  the  street  im- 
provement were  in  the  alternative 
would  be  immaterial  in  the  absence 
of  proof  that  any  one  was  misled  or 
prevented  from  bidding,  or  that  the 
cost  of  the  work  done  was  enhanced 
thereby.  Oilmore  v.  City  of  Utica, 
su^rra. 

2Niklau3  V.  Conkling,  118  Ind.  289; 
&  c,  20  N.  E.  Eep.  797 ;  Madison  v. 
Smith,  83  Ind.  502 ;  Welty  on  Assess- 
ments, §  319 ;  Supervisors  v.  United 
States,  4  Wall.  435 ;  Mason  v.  Fearson, 
9  How.  248 ;  Wheeler  v.  City  of  Chi- 
cago, 57  111.  415 ;  Merritt  v.  Village  of 
Port  Chester,  71  N.  Y.  809 ;  Myriok  v. 
City  oif  La  Crosse,  17  Wis.  442 ;  Case  v. 
Johnson,  91  Ind.  477 ;  City  of  Logans- 
port  V.  Bykeman,  116  Ind.  15 ;  S.  c, 
17  N.  E.  Eep.  587 ;  Hoyt  v.  City  of 
East  Saginaw,  19  Mich.  39. 


» Jackson  v.  Smith,  120  Ind.  520 ; 
S.  C,  22  N.  E.  Eep.  481 ;  Montgomery  v. 
Wasem,  116  Ind.  348;  S.  C,  15  N.  E. 
Eep.  795 ;  19  N.  E.  Eep.  184 ;  Eoss  v. 
Stackhouse,  114  Ind.  200 ;  S.  C,  16  N.  E. 
Eep..501 ;  City  of  Elkhart  u.  Wick  wire, 
121  Ind.  331 ;  s.  C.,  22  N.  E.  Eep.  844; 
Smith  V.  Engle,  44  Iowa,  265.  As,  for 
instance,  if  the  statute  requires  the 
filing  of  a  petition  as  a  condition  pre- 
cedent to  the  exercise  of  jurisdiction, 
or  the  giving  of  some  particular  no- 
tice, if  a  petition  was  filed,  though 
defective,  or  some  notice  was  given, 
though  not  a  compliance  with  the 
statutory  requirement,  the  proceed- 
ing is  not  void  and  will  be  sufficient 
to  withstand  a  collateral  attack. 
Johnson  v.  State,  116  Ind.  874;  s.  C, 
19  N.  E.  Eep.  298 ;  Hobbs  v.  Board 
&c.,  116  Ind.  376 ;  S.  C,  19  N.  E.  Eep. 
186 ;  Otis  V.  De  Boer,  116  Ind.  531 ; 
S.  C,  19  N.  E.  Eep.  141 ;  Prezinger  v. 
Harness,  114  Ind.  491 ;  s.  C,  16  N.  R 
Eep.  495 ;    Eobinson  v.   Eippey,  111 
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§1136.  Decisions  as  to  property  benefited. —  In  ordering 
public  improvements  of  a  kind  which  are  to  be  paid  for  by  an 
assessment  upon  the  property  of  the  persons  benefited  thereby 
the  decision  of  a  board  of  public  works  or  other  corporate 
authority,  as  to  what  property  is  benefited  and  to  what  ex- 
tent, by  the  improvement,  is  conclusive  and  cannot  be  reviewed, 
unless  shown  to  be  fraudulent  in  fact  or  unless  it  is  made 
upon  a  demonstrable  mistake  of  fact.'  It  has  been  suggested 
in  another  case  that  if  the  board  acted  upon  an  illegal  princi- 
ple of  assessment  it  would  vitiate  the  assessment.^  "Where, 
however,  an  objection  to  an  assessment  for  an  improvement 
is  that  it  was  made  under  a  mistake  of  fact,  and  it  is  not 
charged  that  there. was  any  fraud  or  application  of  an  illegal 
principle  of  assessment,  the  objection  to  prevail  must  show  a 
mistake  of  fact.'  A  suit  by  property  owners  to  set  aside  an 
assessment  made  for  improvement  and  restrain  its  collection 
is  not  maintainable  against  the  consent  of  the  city,  as  these 
owners  may,  upon  the  application  of  the  city  for  judgment 
upon  the  assessment  warrant,  present  and  have  determined 
any  objection  to  the  assessment  going  to  its  validity.*  But 
such  a  suit  may  be  maintained  and  the  validity  of  the  assess- 
ment determined  and  the  proper  relief  granted,  if  the  city  do 
not  object  to  the  matter  being  presented  to  the  court  in  that 
manner  instead  of  in  the  manner  provided  in  its  charter.* 
Where  by  the  provisions  of  the  charter  of  a  city  a  full  oppor- 
tunity is  given  to  property  owners  to  be  heard  upon  the  pro- 

Ind.  112  J  s.  c,  12  N.  E.  Rep.  141 ;  Strieb  2  State  v.  District  Court,  33  Minn. 

V.  Cox,  111  Ind.  299;  s.  0.,  12  N.  E.  164;  s.  c,  22  N.  W.  Rep.  295. 

Eep.  481  •  Pickering  v.  State,  106  Ind.  '  State  v.  District  Court  of  Ramsey 

228 ;  S.  C,  6  N.  E.  Rep.  611 ;  Argo  v,  County  (Minn.,  1891),  50  N.  W.  Rep. 

Barthand,    80    Ind.    63;  Ricketts  v.  476. 

Spraker,  77  Ind.  371.  *  Albrecht  v.  City  of  St  Paul,  47 

1  State  V.  Board,  37  Minn.  443 ;  S.  a,  Minn.  531 ;  s.  c,  50  N.  W.  Rep.  608, 

8  N.  W.  Rep.  161.    See,  also,  Dous-  overruling  Mayall  v.  City  of  St.  Paul, 

man  v.  St.  Paul,  33  Minn.  387,  refus-  30  Minn.  394;  S.  a,  15  N.  W.  Rep. 

ing  a  writ  of  certiorari  to  bring  to  the  170. 

Supreme  Court  for  review  the  pro-  '  Albrecht  v.  City  of  St.  Paul,  47 

ceedings  of  the  council  and  board,  Minn.  531 ;  s.  C,  50  N.  W.  Rep.  607. 

for  the  reason  that  the  assessment  Cf.  as  to  actions  for  injunction  being 

for  improvements  cannot  be  enforced  sustained.  Oil  Co.  v.  Palmer,  20  Miun. 

without  giving  the  property  owner  468 ;  Sewell  v.  City  of  St.  Paul,  20 

full  and  adequate  opportunity  to  de-  Minn.  511. 
fend. 
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priety  of  an  assessment  for  improvements,  they  cannot  com- 
plain, where  au  assessment  has  been  wholly  set  aside  and  a 
new  one  ordered  by  the  governing  authority,  that  the  notice 
of  the  original  assessment  was  not  properly  given.  Such  an 
irregularity  would  be  cured  by  the  proceedings  relating  to 
the  new  assessment.*  And  where  a  council  appropriates  for 
an  improvement  —  as  for  a  sewer  —  a  sum  over  and  above  the 
amount  appropriated  for  that  purpose  by  the  appropriation 
bill  of  the  preceding  year,  and  the  same  is  made  a  special  as- 
sessment against  certain  property,  but  afterwards  a  new  as- 
sessment is  ordered  and  the  excess  is  taken  off  of  that  prop- 
erty and  appropriated  from  the  general  fund,  the  owners  of 
such  property  should  not  be  heard  to  complain  that  such  ap- 
propriation was  not  submitted  to  the  electors  of  the  city.^ 

§  1127.  Liabilities  and  rights  of  abutters. —  There  cannot 
be  a  paving  assessment  under  the  Iowa  statute  on  abutters, 
when  the  only  work  done  in  grading  is  grading  preparatory 
merely  to  paving.'  A  statute  conferring  the  right  to  prevent 
a  proposed  improvement  upon  the  owners  of  the  majority  of 
the  frontage  thereon,  if  their  land  is  liable  to  be  assessed  there. 
for,  the  owner  of  land  assessed,  but  not  fronting  the  proposed 
street,  or  legally  exempt  from  assessment,  cannot  competently 
object.*  The  exercise  of  the  power  conferred  upon  a  town  by 
the  Indiana  statute  to  narrow  streets  does  not  unconstitution- 
ally deprive  an  abutter  of  his  property  without  his  consent 
and  without  compensation,  the  use  being  a  public  use,  although, 
incidentally,  it  results  in  that  part  of  the  street  cut  off.  going 
into  private  hands.'  If  the  grade  and  width  of  a  street  have 
been  officially  established  it  may  be  ordered  planked,  although 
it  has  not  been  graded.'  One  sustaining,  special  damage,  in 
Illinois,  from  a  public  improvement,  for  instance,  a  viaduct, 
is  entitled  to  compensation  based  on  the  depreciation  of  the 
market  value  of  his  property,''    A  city  is  liable  for  damages 

1  Townsend  v.  City  of  Manistee,  88       *  State  v.  Township  of  East  Orange 
Mich.  408 ;  S.  a,  50  N.  W.  Rep.  321,  in-    (N.  J.),  8  Atl.  Eep.  107. 

volving  an  assessment  for  construe-  ^  Rensselaer  v.  Leopold,  106  Ind.  39. 

tion  of  a  sewer.  6  Knowles  v.  Seale,  64  Cal.  377. 

2  Townsend  v.  City  of  Manistee,  88  '  Lehigh  Valley  Coal  Co.  v.  Chicago, 
Mich.  408 ;  s.  c,  50  N.  W.  Rep.  321.  26  Fed.  Rop.  415. 

3  Beecrof  t  v.  Council  Bluffs,  63  Iowa, 
646. 
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caused  by  raising  the  grade  of  the  streets  to  an  owner  of 
houses  erected  before  the  grade  was  established.^  A  statute 
providing  for  compensation  where  the  grade  of  a  street  is 
changed  should  be  construed  to  embrace  a  sidewalk  as  well  as 
a  street.* 

§  1128.  Bamages  for  change  of  grade. —  Damages  having 
once  been  assessed  and  paid  to  a  property  owner  for  injury 
to  his  property  resulting  by  a  change  of  grade  in  a  street,  the 
corporation  would  not  be 'liable  to  him  because  the  change 
proves  to  have  cut  off  all  access  to  his  lot,  as  it  must  be  pre- 
sumed that  the  injury  was  covered  by  the  damages  awarded.' 
A  city  has  been  held  liable  for  damages  to  a  lot-owner  by 
reason  of  access  being  cut  off  to  his  land  by  the  city's  con- 
struction of  a  viaduct  over  a  railway  track.  It  was  urged  by 
the  city  that  the  lot-owner  had  granted  to  the  railroad  a 
part  of  the  land  for  the  erection  of  an  embankmetit  to  support 
the  track  "in  such  a  manner  as  to  render  the  viaduct  indis- 
pensable. This  purpose  of  the  grant  was  denied,  as  also  that 
it  was  for  any  specified  purpose,  and  it  was  replied  also  that 
the  lot-owner  had  no  knowledge  then  or  afterwards  that  a 
viaduct  was  proposed ;  nor  did  his  deed  assume  to  convey  any 
interest  in  the  street,  but  described  the  property  so  as  to  in-  ■ 
elude  that  only  which  lay  outside  the  street.  The  viaduct 
was  considered  an  improvement  entirely  distinct  from  the 
railroad,  and  therefore  the  damages  resulting  therefrom  were 
not  included  in  the  grant.*  Where  the  evidence  is  undisputed 
that  a  remonstrant  would  sustain  substantial  damages  by  the 
vacation  of  a  highway,  he  is  entitled  to  damages.' 

§  1139,  Action  by  abutter  to  enjoin  completion  of  a  con- 
tract,—  The  owner  of  abutting  property  upon  a  street  un- 
dergoing improvement  by  a  city  who  is  to  be  assessed  for 
benefits  accruing  to  his  property  by  reason  of  such  improve- 
ments has  the  right  to  apply  to  a  court  of  equity  for  an  in- 

1  Harmon  v.  Omaha,  17  Neb.  548 ;       *  Tinker  v.  City  of  Bockford  (III.), 
S.  C,  53  Am.  Rep.  420.  28  N.  E.  Rep.  573,  reversing  36  111. 

2  Kokomo  V.  Mahon,  100  Ind.  242.    App.  460. 

» Keil  V.  City  of  St  Paul  (Minn.),        5  Cook  v.  Quick  (Ind.),  26  N.  E.  Rep. 
50  N.  W.  Rep.  83.  1007. 
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junction  to  restrain  a  contractor  from  completing  the  work, 
on  the  grpund  that  the  contractor  has  been  guilty  of  a  breach 
of  his  contract  in  the  manner  of  doing  the  work  or  in  the 
quality  of  material  he  has  used  in  doing  it.  Though  such  an 
action  may  be  brought  in  the  name  of  the  attorney-general, 
on  relation,  it  niay  properly  be  brought  in  the  name  of  the 
property  owner.'  Where  his  bill  alleges  that  the  work  is 
being  so  imperfectly  done  as  t<»  require  constant  repairs  at 
great  cost  and  expense,  it  is  not  necessary  to  allege  that  com- 
plainant is  liable  fpr  assessments  for  benefits  from  the  im- 
provement.' Nor  is  it  necessary  in  such  a  bill  to  allege  fraud 
and  collusion  between  the  contractor  and  the  city  oflBcials 
charged  with  the  duty  of  seeing  that  the  contract  is  per- 
formed.' It  was  urged  that  the  complainant's  bill  in  the  case 
should  be  dismissed  because  he  had  not  notified  the  council  of 
the  breach  of  contract,  requested  them  to  move  to  restrain 
the  completion  of  the  work,  and  been  met  by  a  refusal  on 
their  part  to  act  in  the  matter,  according  to  the  rule  laid 
down  by  the  authorities  cited  in  the  note.*  The  chancellor 
held  that  the  action  of  the  street  commissioner  in  examining 

•MoGovem  v.  Loder  (N.  J.  Eq.,  that  this  pavement,  if  it  be  permitted 
1890),  20  AtL  Rep.  209  (involving  a.  to  be  laid  in  the  manner  approved  by- 
paving  contract) ;  Bond  v.  Newark,  the  street  commission,  vrill  be  so  im- 
19  N.  J.  Eq.  376 ;  Sohuman  v.  Sey-  perfectly,  laid  as  soon  to  give  way, 
moiir,  24  N.  J.  Eq.  144-156:  Lieb-  and  need  constant  repair  at  great 
stein  V.  Newark,  24  N.  J.  Eq.  202.  cost  and  expense.    It  is  evident  that 

2McGovern  v.  Loder  (N.  J.   Eq.,  if  this  allegation  be  sustained  the 

1890),  supra.   The  chancellor  said :  —  complainant  has  a  right  to  protect 

"It  need  not  be  discussed  whether  himself  against   the  burden  which 

or  not  an  abutter  should  stand  by  will  thereby  fall  upon  him  through 

and  see  a  proposed  public  improve-  such  illegal  pei-formance  of  the  con- 

ment  of  this  kind  carried  on  to  com-  tract  in  question." 
pletion  under  a  contract  which  is       8  McGovern  v.  Loder,  supra. 
being  violated  at  every  st«p,  before       <  Dillon  on  Munic.  Corp.,  §  915 

he  has  any  right  to  complain  or  pro-  Dodge  v.  Woolsey,  18  Hun,  343,  344 

test,  because  it  may  appear  ultimately  Howes  v.  Oakland,  104  U.  S.  450 

that  he  will  receive  no  benefit  from  Huntington   v.  Palmer,    104  U.    S. 

such  improvement;  for,  in  this  case,  482;  Greenwood  v.  Freight  Co.,  105 

besides  the  right  of  every  tax-payer  TJ.  S.  13;  Detroit  v.  Dean,  106  U.  S. 

to  see  to  it  that  all  public  moneys  are  537,   542 ;    s.  c,  1  S.   Ct   Eep.  560 ; 

expended  for  the  public  welfare,  and  Dimpfel  v.  Railroad  Co.,  110  U.  S. 

according  to  the  strict  letter  of  the  209 ;  s.  c,  3  S.  Ct  Eep.  573 ;  Quincy 

contract   or   the  law  under  which  v.  Steel,  120  U.  S.  241 ;  s.  a,  7  S.  Ct 

they  are  expended,  the  bill  alleges  Eep.  520. 
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the  work  and  approving  the  same  took  this  case  out  of  the 
rule  established  in  those  cases.' 

§  1130.  Actions  to  vacate  assessments. —  An  action  in 
equity  to  vacate  an  assessment  and  restrain  its  collection  can- 
not be  maintained  merely  because  the  assessment  is  for  any 
reason  invalid  or  illegal.*  The  foundation  of  this  rule  is  prin- 
cipally in  public  policy.  It  would  lead  to  great  embarrass- 
ment and  inconvenience  if  the  collection  of  taxes  and  assess- 
ments were  to  be  delayed  by  such  actions.'  The  reason  why ' 
an  action  at  law  cannot  be  maintained  for  the  recovery  of 
money  paid  upon  an  illegal  assessment,  not  void  upon  its  face 
so  long  as  the  assessment  remains  unvacated  and  unreversed, 
is  because  the  action  of  the  assessors  is  regarded  as  judicial, 
and  because  the  assessment  is  regarded  as  in  the  nature  of  a 
judgment  which  cannot  be  attacked  collaterally.  The  money 
paid  upon  the  assessment  in  such  a  case  is  treated  as  if  col- 
■  lected  by  virtue  of  a  valid  judgment,  which  can  be  retained 
until  the  judgment  is  vacated  or  reversed.*  An  action  can 
be  maintained  to  vacate  an  assessment  which  is  a  lien  upon 
land,  and  thus  a  cloud  upon  title,  when  the  assessment  is  in 
fact  invalid  and  the  invalidity  does  not  appear  upon  the  face 
of  the  assessment,  and  will  not  necessarily  appear  in  any  pro- 
ceeding taken  by  a  purchaser  to  recover  possession  of  the 
land.  This  is  so  because  in  such  a  case  the  action  comes  under 
one  of  the  recognized  heads  of  equity  jurisprudence.^ 

1  McGovern  v.  Loder  (N.  J.  Eq.  of  New  York  (1883),  87  N.  Y.  452.  in 
1890),  30  AtL  Rep.  209.  The  chan-  which  the  plaintiff's  action  in  equity, 
cellor  said: — "This  decision  of  the  the  relief  prayed  for  being  for  a 
street  commission  having  been  made  judgment  declaring  the  assessment 
known,  it  was  the  duty  of  those  who  invalid  to  the  extent  of  an  overpay- 
felt  themselves  aggrieved  to  act  ment  claimed  by  the  plaintiff,  and 
promptly."  then  to  recover  the  amount  of  such 

2  Heywood  v.  City  of  Buffalo,  14  N.  overpayment,  was  held  to  have  been 
Y.  534 ;  Guest  v.  City  of  Brooklyn,  properly  brought  and  maintainable. 
69  N.  Y.  506.  Earl,  J.,  said : — "  Here  is  a  case  where 

'  Strusburgh  v.  Mayor  &c.  of  New  it  is  conceded  that  the  plaintiff  is 

York  (1883),  87  N.  Y.  452.  equitably  and  justly  entitled  to  the 

*  Strusburgh  v.  Mayor  &o.  of  New  sum  which  he  seeks  to  recover.    The 

York  (1883),  87  N.  Y.  452.  only  obstacle  in  his  way  is  the  un- 

s  Diefenthaler  v.  The  Mayor   &c.  vacated  assessment.    That  obstacle, 

(1888),  111  N.  Y.  331,  approving  and  without  any  fault  of  his,  he  is'uuable 

following  Strusburgh  v.  Mayor  &c.  to  overcome  or  remove  in  an  action 
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§  1131.  Action  to  restrain  collection  of  assessments. —  In 

an  action  by  a  property  owner  whose  property  has  been  as- 
sessed for  improvements  in  its  front,  to  set  aside  such  assess- 
ment and  restrain  its  collection,  it  is  not  sufficient  for  the 
complaint  to  allege  in  direct  terms  the  inequality  and  injus- 
tice of  such  assessment ;  it  must  also  allege  facts  showing  such 
inequality  and  injustice,  or  going  to  the  groundwork  of  the 
assessment.'  Such  a  complaint  alleging  facts  showing  mere 
irregularities  and  failures  to  comply  with  some  minor  statu- 
tory requirements  will  be  held  insufficient  unless  it  further 
alleges  an  offer  to  pay  the  amount  of  such  assessments  justly 
chargeable  to  the  property  of  the  complainant.* 

§  1132.  The  same  subject  continued. —  In  an  action  to 
restrain  the  sale  of  land  for  non-payment  of  an  assessment  for 
a  local  improvement,  and  to  set  aside  the  assessment  because 
of  alleged  invalidity  in  the  proceedings,  the  burden  is  upon 
plaintiff  to  establish  the  invalidity  complained  of,  there  being 
no  presumption  in  such  an  action  that  municipal  authorities 
have  acted  illegally  or  that  conditions  precedent  have  not  been 
performed.'  Where  a  charter  of  a  village  requires  the  petition 

or  proceeding  at  law.    No  degree  of  other    kind.     Under   such    circum- 

vigilance  which  could  have  been  ex-  stances  there  can  be  no  public  policy 

pected    or    required  of  him  would  which  will  be  served  or  promoted  by 

have  enabled  him  before  payment  to  depriving    a  citizen  of  the  money 

discover  the  illegality  in  the  assess-  justly  due  him  and  leaving  it  where  it 

ment.     Unless,  then,  he   can   have  has  been  placed  by  the  illegal  action 

equitable  relief  there  will  be  a  wrong  of  a  municipality  or  its  officers." 

without  a  remedy  —  an  absolute  fail-  i  Meggett  v.  City  of   Eau    Claire 

ure  of  justice.    Upon  general  prin-  (Wis.,  1892),  51  N.  W.  Rep.  566 ;  Pratt 

ciples  of  equity,  then,  we  think  he  v.  Lincoln  County,  61  Wis.  62 ;  s.  C, 

should  have  the  equitable  relief  he  20  N.  W.  Rep.  726 ;  Fifield  v.  Mari- 

seeks  against  the  obstacle  interposed  nette  County,  62  Wis.  532 ;  s.  c,  23 

inaidof  the  legal  relief  which  he  de-  N.  W.  Rep.  705;  Wisconsin  Central 

mands."    Again  he  said :— "  It  will  R  Co.  v.  Ashland  County  (Wis.),  50 

not  be  against  public  policy  to  allow  N.  W.  Rep.  939,  940. 

an  action  under  the  circumstances  ^Meggett  v.  City  of   Eau   Claire 

of  this  case  to  be  maintained.    The  (Wis.,  1892),  51  N.  W.  Rep.  566. 

assessments  have  been  collected  and  » Tingue  v.  Village  of  Portchester 

the  revenue  for  public  purposes  has  (1886),  101  N.  Y.  394    See  1  Greenleaf 

been  realized.    It  will  be  no  more  on  Evidence,  §  74 ;  Bontong  v.  City  of 

embarrassing  for  a  municipality  to  Brooklyn,  15  Barb.  375,  895;  In  re 

be  compelled  to  pay  this  debt  than  to  Ingraham,  64  N.  Y.  310;  Heinemann 

be  compelled  to  pay  a  debt  of  any  v.  Heard,  62  N.  Y.  448. 
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for  laying  out  a  street  to  be  signed  by  persons  owning  land  on 
the  line  thereof,  but  does  not  require  the  fact  of  such  owner- 
ship to  be  stated  in  the  petition,  the  fact  that  the  petition  for 
opening  a  street  does  not  show  on  its  face  that  the  persons 
signing  it  are  owners  does  not  tend  to  negative  their  owner- 
ship ;  and  in  an  action  of  this  kind  the  invalidity  of  the  pro- 
ceedings in  that  respect  could  not  be  established.'  And  a 
plaintifiE  in  such  an  action  is  foreclosed  by  an  order  of  con- 
firmation of  a  report  of  commissioners  on  the  matter  of  an 
improvement  from  objections  which  might  have  been  cor- 
rected on  appeal  from  such  a  report.^  Besides,  where  parties 
interested  in  the  lands  taken  for  the  street,  and  especially 
those  under  whom  such  a  plaintiff  claims,  who  were  then  own- 
ers of  the  land,  had  acquiesced  in  the  proceeding  and  accepted 
awards  made  to  them,  the  plaintiff  would  be  concluded  from 
alleging  irregularities  in  such  proceeding.'  And  the  fact  that 
the  specifications  upon  which  the  bids  for  grading  were  based 
embraced  another  street  as  well  as  the  one  in  question  would 
be  immaterial  where  it  appears  that  profile  maps  showing  the 
amount  and  kind  of  excavation  and  filling  required  on  each 
street  were  separately  made  and  filed  with  the  specifications.* 

§  1133.  Actions  to  recover  money  paid  upon  illegal  assess-- 

ments. —  If  money  is  compulsorily  obtained  by  a  municipal 
corporation  on  an  assessment  void  on  the  face  of  the  record 
for  lack  of  jurisdiction  of  the  person  or  property,  or  by  reason 
of  the  unconstitutionality  of  the  statute  under  which  the  as- 
sessment is  made,  it  may  be  recovered  from  the  municipality 
in  an  action  at  law  brought  by  the  wronged  tax-payer.  But 
in  case  money  is  collected  under  an  assessment  illegal,  as,  for 
instance,  by  reason  of  the  existence  of  some  fact  outside  of  the 
record,  it  cannot  be  recovered  until  the  assessment  is  set 
aside."    And  where  one  person  assessed  has  brought  an  action 

1  Tingue  v.  Village  of  Portohester,  '  Trimmer   v.    City  of   Rochester 
101  N.  Y.  294  (1893),  130  N.  Y.  401 ;  Horn  v.  Town 

2  Tingue  v.  Village  of  Portohester,  of  New  Lots,  83  N.  Y.  101 ;  Purssell  v. 
supra.  Mayor  &c.,  85  N.  Y.  330 ;  Strusburgh 

»  Tingue  v.  Village  of  Portchester,  v.  Mayor  &c.,  87  N.  Y.  453 ;  Bruecher 

supra.  V.  Village  of  Portchester,  101  N.  Y. 

*  Tingue  v.  Village  of  Portohester,  240 ;  Jex  v.  Mayor  &c.,  103  N.  Y.  536 ; 

supra.  Swift  v.  City  of  Poughkeepsie,  37  N. 
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to  set  aside  an  assessment  and  had  judgment  in  his  case,  the 
assessment  against  others  would  not  be  affected  or  invalidated 
by  such  judgment.  Each  one  will  be  obliged  to  have  it  set 
aside  as  against  his  property  before  he  can  maintain  an  action 
to  recover  the  sums  paid  under  it.^ 

§  1134.  Power  to  assess  abutting  owner. —  The  univer- 
sal holding  is  that  a  street  is  for  the  public  use,  and  its  im- 
provement is  for  a  public  purpos*;  and  a  municipality  may 
tax  abutting  lands  for  the  improvement  of  a  portion  of  a 
street.  In  this  respect  the  municipality  has  great  discretion, 
but  it  may  abuse  that  discretion  so  that  the  courts  would  be 
justified  in  interfering  to  prevent  gross  injustice."  While  a 
municipality  cannot  tax  a  single  man  for  his  own  benefit 
alone,  it  can  tax  a  group  of  citizens  for  their  joint  benefit.' 

§  1135.  The  same  subject  continued. —  "Where  a  city,  in 
exercising  its  authority  to  improve  streets,  is  required,  on 
petition  of  a  majority  of  the  property  owners  affected,  to 
designate  by  ordinance  the  section  of  a  street  to  be  improved, 
and  a  section  is  designated  and  the  contract  let,  the  city  can- 
not thereafter  improve  only  a  part  of  the  section  designated, 
and  collect  the  cost  therefor  from  the  proprietors  abutting  on 
the  part  so  improved;  a  tax-bill  in  such  a  case  is  not  legally 

Y.  511;  Bank  of  Commonwealth  v.        ^  City  of  Independence  v.  Gates  (Mo., 

The  Mayor,  43  N.  Y.  184;  Marsh  v.  1892),  19  S.  W.  Eep.  728.    See,  also, 

City  of  Brooklyn,    59    N.  Y.    280 ;  Paulson  v.  Portland,  16  Oregon,  450 ; 

.  Peyser  v.  The  Mayor,  79  N.  Y.  621.  s.  a,  19  Pac.  Rep.   450;  Little  Rock 

1  Trimmer   v.    City   of   Rochester  v.  Katzenstein  (Ark.),  12  S.  W.  Rep. 

(1893),  130  N.  Y.  401;  Matter  of  De-  198;  Pueblo,  v.  Robinson  (Colo.),.  21. 

lancey,  53  N.  Y.  80 ;  Wilkes  v.  Mayor,  Pac.  Rep.  899. 

79  N.  Y.  631 ;  Purssell  v.  Mayor  &o.,        3  Levee  Co.  v.  Hardin,  37  Mo.  496 ; 

85  N.  Y.  330 ;  Chase  v.  Chase,  95  N.  Palmyra  v.  Morton,  35  Mo.  593 ;  Shee- 

Y.  373.    In  Moore  v.  City  of  Albany,  han  v.  Hospital,  50  Mo.  155 ;  St  Louis 

98  N.  Y.  396,  it  was  held  that  in  case  v.  Allen,  53  Mo.  'U;  Kentu.  Bingham, 

all  the  assessments  on  the  roll  were  100  Mo.  300 ;  s.  c,  13  S.  W.  Rep.  683, 

illegal  for  a  common  cause,  not  ap-  which  cases  settle  that  the  power  of 

pearing  on  the  face  of  the  roll,  or  on  municipalities  to  assess  for  benefits 

the  record  on  which  it  rested,  a  judg-  is  referable   to   the    taxing    power, 

ment  vacating  an  assessment  in  favor  though"  such    assessments    are   not 

of  one  tax-payer  did  not  vacate  the  "taxes"  in  the  sense  that  word  is 

assessments  against  the  others.   Eeid  usually  employed. 
V.  Board  of  Supervisors  of  Albany 
County,  128  N.  Y.  364. 
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issuable  until  the  entire  work  is  completed  in  accordance  with 
the  contract,  and  as  designated  by  the  ordinance.^  The  cost 
of  improvement  should  be  apportioned  among  the  abutting 
property  owners  throughout  the  entire  district  designated  by 
the  ordinance  for  improvement,  on  the  principle  that  all  the 
property  in  the  designated  district  must  be  taxed.^  The  con- 
stitutional provisions  as  to  uniformity  of  taxation  and  the  like 
are  only  applicable  to  taxation  in  the  ordinary  acceptation  of 
the  term,  and  are  wholly  inapplicable  to  mere  local  assess- 
ments for  public  improvements.' 

§  1136.  The  same  subject  continued  —  Homestead  subject 
to  sale. —  The  rule  is  well  settled  in  Texas  that  local  assess- 
ments for  pavements  or  sidewalks,  or  other  improvements  of 
a  similar  character,  when  imposed  and  levied  by  a  city  accord- 
ing to  law  upon  the  abutting  property,  are  special  taxes,  for 
which  the  homestead  may  be  sold,  as  other  lands,  in  the  mode 
which  may  be  provided  by  law.  The  homestead  may  be  sub- 
jected to  forced  sale,  under  the  constitution,  for  taxes  due 
thereon ;  and  these  local  assessments,  if  regularly  levied,  will 
create  a  lien  upon  even  the  homestead,  of  which  the  district 
court,  under  the  constitution,  has  ample  jurisdiction,  and  may 
foreclose  the  same.*  And  where  the  owners  of  a  homestead 
are  duly  notified  of  the  foreclosure  proceedings  in  such  a  case 
of  lien,  a  judgment  of  the  district  court  foreclosing  the  lien  is 
conclusive  as  against  a  collateral  attack  in  trespass  to  try 
title  by  the  purchaser  at  such  foreclosure  sale  against  the 
original  owners,  even  though  such  judgment  be  based  on  er- 
roneous conclusions  of  law  and  entered  by  default.' 

1  City  of  Independence  v.  Gates  390 ;  Lockwood  v.  St  Louis,  24  Mo. 
(Mo.,  1893),  19  S.  W.  Rep.  738.  20 ;  Levee  Company  v.  Hardin,  27  Mo. 

2  City  of  Independence  v.  Gates  495 ;  Garrett  v.  City  of  St.  Louis,  25 
(Mo.,  1892),  19  8.  W.  Rep.  728.    See,  Mo.  505. 

also,  Diggins  v.  Brown,  76  Cal.  318;  ^Bordages  v.  Higgins  (Tex.,  1892), 

a  a,  18   Pac.    Rep.  373;  Rentz   v.  19  S.  W.  Rep.  446.    See,  also,  Luf kin 

Detroit,  48  Mich.  544 ;  s.  U,  12  N.  W,  v.  Galveston,  58  Tex.  549 ;  Wood  v. 

Rep.  694 ;  City  of  Kansas  v.  Baird,  98  Galveston,  76  Tex.  126 ;  S.  c,  13  S.  W. 

Mo.  215;  S.  G,  11  S.  W.   Rep.  243;  Rep.  337;  Adams  v.  Fisher,  63  Tex. 

Desty  on  Taxation,  29,  30.  654 ;  75  Tex.  657 ;  S.  0.,  6  S.  W.  Rep. 

»  City  of  St  Joseph  v.  Owen  (Mo.,  772 ;  Allen  v.  Galveston,  51  Tex.  302 ; 

1893),  19  S.  W.  Rep.  713;  Sheehan  v.  Roundtree  v.  Galveston,  43  Tex.  613. 

Samaritan's   Hospital,   50   Mo.   155 ;  5  Bordages  v.  Higgins  (Tex.,  1893), 

Fairar  v.  City  of  St.   Louis,  80  Mo.  19  S.  W:  Rep.  446. 


1136  PDBUO   IMPEOVEMENTS.  [§§  1137,  1138. 

§  1137.  Instances  of  tax-Mils  adjudged  inyalid.— The 

power  to  improve  streets  is  an  extraordinary  one,  and  is  often 
liable  to  abuse,  and  hence  the  courts  have  held  those  who  ex- 
ercise it  to  a  strict  compliance  with  the  terms  of  the  grant.' 

§  1138.  liaMlity  of  the  corporation  for  negligence. —  The 

Supreme  Court  of  the  District  of  Columbia  have  declared  the 
principle  to  be  as  follows :  —  "A  mere  error  of  judgment  in 
the  construction  of  such  work  does  not  seem,  on  the  author- 
ities, to  be  a  ground  of  action  in  the  absence  of  carelessness 
in  the  selection  of  a  plan  or  the  employment  of  proper  agents 
to  devise  and  execute  it."  ^  It  is  therefore  competent,  in  an 
action  for  damages  resulting  from  the  construction  of  a  public 
work  against  a  municipal  corporation,  for  the  corporation  to 
show  that  its  governing  authorities  exercised  care  in  the 
selection  of  engineers  of  capacity  and  skill  to  make  the  plans 
for  the  work  and  capable  persons  to  superintend  the  work  to 
relieve  the  corporation  from  liability.'  A  municipal  corpora- 
tion, in  discharging  the  duties  imposed  upon  it  by  statute,  in 
the  matter  of  public  improvements,  as  in  caring  for  its  high- 
ways, as  long  as  its  acts  are  kept  within  the  authority  of  the 
statute,  is  not  liable  for  damages  to  individual  property 
and  no  wanton  or  unnecessary  damage  is  done,  and  it  is  not 

1  Cole  V.  Skrainka  (1891),  105  Mo.  to  give  the  property  owner  an  oppor- 

503 ;  s.  C,  16  S.  W.  Eep.  491,  in  which  tunity  to  do  the  work  which  the  or- 

it  is  held  that  it  must  appear  that  dinance  provided  should  be    done, 

there    has  been  a  fair  compliance  City  of  St,  Joseph  v.  Anthony,   30 

■with   all  the  conditions    precedent.  Mo.  638,  a  suit  to  collect  the  cost  of 

■whether  prescribed  by  charter  or  or-  macadamizing  a  street,  holding  that  a 

dinance,  to  entitle  a  city  or  contractor  substantial  compliance  with  the  laws 

to  recover  from  the  abutting  property  must  be  shown,  but  that  an  observ- 

holder  the  expenses  of  paving  a  street  ance  of  all  the  formalities  prescribed 

«r  other  local  assessment;  and,  in  by  ordinance  would  not  be  required, 

the  absence  of  such  showing,  the  tax-  Sheehan  v.  Owen,  83  Mo.  458. 

bill  would  be  void.  2  Dillon  on  Munic.  2  Johnston  v.  District  of  Columbia, 

Corp.    (4th    ed.),    §    811.    See,    also,  1  Mackey,  437. 

Kiley  v.  Oppenheimer,  55  Mo.  874,  'City  of  Terre  Haute  v.  Hudnot 

holding  a  recovery  could  not  be  had  (1887),  113  Ind.  543 ;  S.  G,  13  N.  E. 

on  a  tax-bill  where  the  city  engineer  Eep.  686.    See,  also,  Van  Pelt  v.  City 

had  let  the  contract  for  work  while  of  Davenport,  43  Iowa,  308 ;  Lehn  v. 

the  publication  required  by  the  stat-  City  of  San  Francisco,  66  Cal.  76 ; 

ute  was  being  made.  Leach  v.  Cargill,  Barnes  v.  District  of  Columbia,  91 

60  Mo.   316,  where  the  tax-bill  was  U.  S.  540. 
held  invalid  because  of  the  failure 
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£^ailty  of  negligence  in  causing  the  damage.*  The;  implied 
liability  for  damages  in  construction  of  a  municipal  improve- 
ment arises  for  all  damages  not  necessarily  incident  to  the 
work,  and  which  are  chargeable  to  the  improper  or  unskilful 
manner  of  executing  it.''  When  undertaking  a  public  improve- 
ment a  municipality  is  bound  to  exercise  the  same  degree  of 
oare  and  prudence  that  a  cautious  individual  would  do  if  the 
whole  loss  or  risk  were  his  own;  and  it  is  liable,  like  an  in- 
dividual, for  damages  resulting  from  negligence  or  omission 
of  duty.' 

§  1139.  The  same  subject  continued. —  Where  the  plan  of 
municipal  work,  as  of  gutters,  drains  and  sewers  especially, 
has  been  determined  upon,  the  work  of  constructing  them  is 
ministerial  and  must  be  performed  in  a  skilful,  prudent  and 
careful  manner,  so  as  not  to  injure  private  property;  and  a 
municipality  is  liable  in  a  civil  action  for  damages  caused  by 
the  careless  or  unskilful  manner  of  performing  the  work,  or 
for  a  failure  of  its  duty  to  keep  the  same  in  good  condition 
and  repair.*  In  the  construction  of  a  public  work  which  may 
have- to  resist  sudden  freshets,  the  degree  of  care  or  foresight 
which  it  is  necessary  to  use  must  always  be  in  proportion  to 

1  Bronson  v.  Borough  of  Walling-  100 ;  s.  a,  11  Atl.  Eep.  826,  it  was  held 

ford  (1887),  54  Conn.  513 ;  s.  c,  9  Atl.  .  that  there  is  a  municipal  liability 

Rep.  393 ;  Judge  v.  City  of  Meriden,  where  the  property  of  private  per- 

•33  Conn.  90.  -  sons   is   flooded  by  surface    water, 

-  City  of  Denver  v.  Rhodes  (1880),  9  either  directly  or  by  the  water  being 

Oolo.  554;  s.  C,  13  Pac  Eep.  729;  set  back,  when  this  is  the  result  of 

Powers  «.  City  of  Council  Bluffs,  50  the  negligent  execution  of  the  plan 

Iowa,  1S7.  adopted  for  the  construction  of  gut- 

•iCity  of  Denver  v.  Rhodes  (1886),  ters,  drains,  culverts  or  sewers,  or  of 

0  Cola  554 ;  s.  c,  13  Pac.  Rep.  729 ;  the  negligent  failure   to    keep   the 

•'■ihearman  &  Eedfleld  on  Negligence,  same  in  repair  and  free  from  ob- 

g  144;  Harper  v.  City  of  Milwaukee,  struction,  and  this  whether  the  lots 

"0  Wis.  373 ;  Barton  v.  City  of  Syra-  are  below  the  grade  of  the  streets  or 

cuse,  36  N.  Y.  54.  not    See,  also,  Rochester  White  Lead 

*  City  of  Logansport  v.  Wright,  25  Co.  v.  Rochester,-  3  N.  Y.  463 ;  Barton 

Ind.  512 ;  Mills  v.  City  of  Brooklyn,  v.  City  of  Syracuse,  36  N.   Y.   54 ; 

:S3  N.  Y.  489;    McCarthy  v.  City  of  Rowe  v.  Portsmouth,  56  N.  H.  291; 

Syracuse.  46  N.   Y.   196;  Barton  v.  City  of  Cumberland  v.  Wilson,  50 

City  of  Syracuse,  36  N.  Y.  54 ;  Nims  Md.   138 ;  Kranz  v.  Baltimore   City, 

r.  Mayor,  59  N.  Y.  508.    In  Hitchins  64  Md.  491. 
r.  Mayor  of  Frostburg  (1887),  68  Md. 
72 
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the  injury  likely  to  result  from  the  events  to  be  guarded 
against.^ 

§1140.  Damage  for  improper  construction. —  Out  of  the 

powers  conferred  upon  municipal  corporations  with  respect  to 
streets,  drains,  sewers,  etc.,  and  the  manner  of  their  exercise, 
and  the  duties  resulting  therefrom,  arises  the  liability  for  in- 
juries resulting  to  property  of  citizens  from  defective  construc- 
tion or  repairs  of  such  public  works,  or  improper  grading  or 
repairs  of  streets.  Judge  Cooley  says :  — "  The  grant  by  the 
State  to  the  municipality  of  a  portion  of  its  sovereign  powers, 
and  their  acceptance  for  these  beneficial  purposes.  Is  regarded 
as  raising  an  implied  promise  on  the  part  of  the  corporation 
to  perform  the  corporate  duties ;  and  this  implied  contract 
made  with  the  sovereign  power  inures  to  the  benefit  of  every 
individual  interested  in  its  performance.  In  this  respect  these 
corporations  are  looked  upon  as  occupying  the  same  position 
as  private  corporations,  which,  having  accepted  a  valuable  fran- 
chise on  condition  of  the  performance  of  certain  public  duties, 
are  held  to  contract  by  the  acceptance  for  the  performance  of 
these  duties.  In  the  case  of  public  corporations,  however,  the 
liability  is  contingent  on  the  law  affording  the  means  of  per- 
forming the  duty,  Avhich  in  some  cases,  by  reason  of  restric- 
tions upon  the  power  of  taxation,  they  might  not  possess. 
But  assuming  the  corporation  to  be  clothed  with  sufficient 
power  by  the  charter  to  that  end,  the  liability  of  %  city  or 
village  vested  with  control,  of  its  streets  for  any  neglect  to 
keep  them  in  repair,  or  for  any  improper  construction,  has 
been  determined  in  many  cases.  And  a  similar  liability  would 
exist  in  other  cases  where  the  same  reasons  would  be  applica- 
ble." ^  The  same  author  in  another  place  says :  —  "In  regard 
to  all  those  powers  which  are  conferred  upon  the  corporation, 
not  for  the  benefit  of  the  general  public,  but  of  the  corpora- 
tors,—  as  to  construct  works  to  supply  a  city  with  water,  or 
gas-works,  or  sewers,  and  the  like, —  the  corporation  is  held 
to  a  still  more  strict  liability,  and  is  made  to  respond  in  dam- 

1  Mayor  v.  Bailey,  2  Denio,  440 ;  2  Cooley  on  Const  Lim.,  p.  348.  See, 

City  of  Denver  v.  Capelli,  4  C  jlo.  39 ;  also,  Baltimore  City  v.  Marriott,  9  Md. 

Powers  V.  City  of  Council  Bluffs,  50  160 ;  Taylor  v.  Cumberland,  64  Md. 

Iowa,  197.  68. 
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iiges  to  the  parties  injured  by  the  negligent  manner  in  which 
the  work  is  constructed  or  guarded,"  etc.* 

§  1141.  The  same  subject  contlnned  —  Constitutional 
provisions. —  The  constitutional  provision  that  "  the  property 
of  no  person  shall  be  taken  or  damaged  for  public  use  without 
just  compensation  therefor "  gives  to  an  individual,  whose 
property  has  been  damaged  by  construction  of  a  public  im- 
provement, a  right  of  action,  although  the  work  has  been 
carefully  and  skilfully  performed.^  And  though  no  statute  has 
l)een  passed  by  the  legislature  prescribing  the  manner  of  enforc- 
ing such  a  constitutional  provision,  an  abutting  land-owner  is 
entitled  to  his  action  for  damages  by  a  city  to  his  property 
caused  in  changing  the  grade  of  a  street  in  its  front.'  A  con- 
stitutional provision  that  "  private  property  shall  not  be  taken 
or  damaged  for  public  use  without  just  compensation  "  is  self - 
enforcing.*  Where  a  change  of  grade  of  a  street,  even  though 
not  sanctioned  by  an  ordinance,  has  been  recognized  by  the 
public  and  by  the  officers  of  the  city,  a  city  may  be  liable 
to  one  injured  by  the  change  of  grade.' 

•  Cooley  on  Const.  Lim.,  p.  349.  ment  was  subsequently  removed  at 
2  City   of   Plattsmouth    v.    Boeck    various  times,  extending  through  a 

(Nebi,  1891),  49  N.  W.  Rep.  395,  fol-  period  of  several  years,  by  the  village 

lowing  Harmon  v.  Omaha,  17  Neb.  road  commissioner  with  the  village 

548 ;  S.  c,  83  N.  W.  Eep.  503.  teams  and  employees,  although  there 

'Householder  v.  City  of  Kansas  was   no   formal   resolution   of  the 

(1884),  83  Mo.  488.  trustees  ordering  the  removal,  it  was 

*  Householder  v.  City  of  Kansas  held  that  as  these  acts  were  done 
(1884),  83  Mo.  488 ;  People  v.  McEob-  openly  the  knowledge  of  the  trustees 
erts,  63  111.  40;  Johnson  v.  City  of  would  be  presumed,  and  the  village 
Parkersburg,16WestVa.403;Blanch-  would  be  liable  for  damages  to  the 
ard  V.  City  of  Kansas,  16  Fed.  Eep.  abutting  property  caused  by  this  re- 
444;  McElroy  v.  City  of  Kansas,  31  moval.  In  City  of  Jeflfersonville  v. 
Fed.  Eep.  357 ;  Moore  v.  Atlanta,  70  Myers  (Ind.),  38  N.  E.  Rep.  999,  it  was 
Ga.  611.  held  that  the  owner  of  a  lot  abutting 

'Chattanoogai!.  Geiler,  ISLea,  611.  on  a  street,  the  grade  of  which  had 

In  Whitmore  v.  Village  of  Tarry-  been  changed  by  the  action  of  the 

town,  16  N.  Y.  Supl.  740,  where  a  United  States  with  the  permission  of 

road  in  a  village  was  cut  down  by  the  city  council,  had  a  right  of  action 

the  village  authorities  and  a  steep  for  damages  to  his  lot  caused  by  the 

embankment   left  in   front  of  the  change  of  grade,  under  the  Indiana 

n  hutting  property,  which  embank-  statute; 


1140  PUBLIC   IMPEOVEMENXig.  [§§  1142,  1143. 

§  1142.  The  same  subject  continued —Defective  streets, — 

lb  is  the  duty  of  a  city,  in  grading  its  streets,  to  build  and 
finish  the  slopes  on  the  side  of  the  streets  in  such  a  manner 
that  they  will  be  in  a  reasonably  and  ordinarily  safe  condi- 
tion as  to  persons  lawfully  in  the  streets,  and  so  as  not  to  un- 
necessarily and  unreasonably  endanger  the  lives  and  limbs  of 
passers-by  upon  its  sidewalks.'  Under  a  charter  authorizing 
a  city  to  condemn  "  an  easement  in  land  for  the  construction  of 
cuts  and  fiUsupon  real  estate  abutting  on  any  str^eet,"  the  city 
may  acquire  an  easement  in  lots  abutting  on  a  street  for  the 
purpose  of  slopes  rendered  necessary  by  grading  the  street 
above  or  below  the  surface  of  the  lots.^ 

§  1143.  Unauthorized  modification  of  contracts.^- A  con- 
tract for  grading  a  street,  with  a  provision  that  it  shall  be 
brought  to  a  certain  height,  and  that  the  work  should  be  done 
under  the  supervision  of  the  city  engineer,  does  not  confer 
upon  the  engineer  authority  to  changO  (he  grade,  or  modify 
in  any  essential  particular  the  provisions  of  the  contract,  un- 
less expressly  authorized  by  the  city  council ; '  and  acting  as 

iNicholsu.  Cityof  St.  PauI,44Minn.  not  made.    As  to  liability  of  cities 

494;  s.  c.,  47  N.  W.  Eep.  168.  for  personal  injuries  occasioned  by 

■^  Kuschke  u.  City  of  St.  Paul  (Minn.,  defective  streets  growing  out  of  tlie 

1891),  47  N.  W.   Eep.   786.    In  Mo-  duty  of   cities   to    construct   them 

Donald  1?.  City  of  Ashland,  78  Wis.  properly  and  keep  them  in  proper  re- 

351,  a  bridge  built  by  a  private  citi-  pair,  under  their  general  power  of 

zen   with   lumber  furnished  by  the  control,  and  rules  of  evidence  and  in- 

(iity,  and  forming  part  of  a  sidewalk  structions  to  juries  in  actions  against 

of  a  platted  dity  street,    and  used  cities  for   such  injuries,    see,   also, 

daily,  was  a  public  highway,  and  the  Nichols  v.  City  of  St.  Paul,  44  Minn, 

city  was  responsible  for  personal  in-  494 ;  S.  C,  47  N.  W.  Rep.  168 ;  Moore 

juries  occasioned  by  it  being  covered  v.  City  of  Plattville  (Wis.),  47  N.  W. 

with  ice.    Tice  v.  Bay  City,  84  Mich.  Rep.  1055;'  City  of  South  Omaha,  v. 

461 ;  S.  C,  47- N.  W.  Rep.  1063.    In  Cunningham  QS'eb.),  47  N.  W.  Rep; 

Thompson  v.  Village  of  Quincy,  83  930. 

Mich.  173;  S.  d,  47  N.  W.  Eep.  114,  3  Murphy  v.  City  of  Alhjna  (Or., 
evidence  of  several  resolutions  of  the  1892),  29  Pac.  Rep.  353,  an  action 
council,  passed  during  the  two  years  for  extra  work  on  a  quantum  meruit, 
previous  to  the  accident,  ordering  in  which  the  court  affirmed  a  judg- 
the  repair  of  the  sidewalk,  was  held  ment  for  the  city.  See,  also,  Bone- 
admissible  to  show  knowledge  of  its  steel  v.  Mayor,  32  N.  Y.  163 ;  Reus  v. 
defective  condition,  when  connected  City  of  Grand  Rapids,  73  Mich,  237; 
with  evidence  that  the  repairs  were  S.  a,  41  N.  W.  Eep.  263 ;  Dillon  v.  Syr- 
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individuals,  the  members  of  the  city  council  cannot  ratify  such 
a  change  of  contract;  they  could  only  do  it  acting  as  a  body.' 
Such  ratification  cannot  be  inferred  merely  from  the  accept- 
ance of  the  work  covered  by  the  contract.*  Nor  can  an  im- 
plied contract  be  inferred  from  the  fact  that  a  street  is  sub- 
sequently used^by  the  public,  to  pay  for  work  performed  upon 
the  street  without  the  assent  of  the  municipality.' 

§  1144.  Rights  of  abutters. —  The  individual  rights  of 
owners  of  lots  along  the  streets  of  a  city  to  a  way  of  ingress 
or  egress  through  those  streets  will  not  be  disregarded  that 
public  benefits  may  accrue.* 


acuse,  9  N.  Y.  Supl.  98 ;  Genovese  v. 
Mayor,  55  N.  Y.  Super.  Ct  397.  The 
court,  in  Murphy  v.  City  of  Albina, 
supra,  said :  — "  When  this  contract 
was  signed  and  executed,  no  officer 
of  defendant  had  any  authority  to 
change  its  provisions,  unless  expressly 
authorized  by  the  common  council. 
That  body  alone,  or  some  one  duly 
authorized  by  it,  was  competent  to 
change  the  terms  of  the  contract  or 
the  grade  of  the  street  The  duty  of 
the  engineer  was  to  see  that  the 
terras  of  the  contract  were  complied 
with,  and  tlie  street  brought  to  the 
grade  as  provided  therein;  and  for 
that ,  purpose,  and  that  alone,  he 
was  the  agent  of  the  City.  But  when 
hcassumed  to  change  the  grade  as 
established  by  the  city,  he  was  doing 
an  unauthorized  act,  and  one  in  no 
way  binding  on  the  defendant  The 
change  made  by  him  was  a  material 
one,  raising  the  surface  of  the  street 
from  three  to  ten  inches  above  that 
established  by  the  city,  and,  if  valid, 
imposed  upon  the  defendant  a  lia- 
bility for  $466  worth  of  work  in 
excess  of  its  contract,  and  that  with- 
out its  assent  If  such  an  act  is  valid 
and  binding  on  the  defendant  there 
is  but  little  protection  for  municipal 
corporations  against  the  unauthor- 
ized acts  of  subordinate  agents." 
'Murphy  v.  City  of  Albina  (Or., 


1892),  29  Pac.  Rep.  353;  1  .Dillon  on 
Munic.  Corp.  455,  note ;  15  Amer.  & 
Eng.  Enc.  Law,  1028 ;  Dey  v.  Jersey 
City,  19  N.  J.  Eq.  412;  Butler  v. 
Charleston,  7  Gray,  12;  Turnpike 
Road  Co.  -v.  Graver,  45  Pa.  St  386 ; 
In  re  St  Helen's. Mill  Co,,  3  Sawy.  88 ; 
Trottman  v.  San  Francisco,  30  CaJ. 
96;  Gastwilerw  Willis,  33  Cal.  11. 

2  Murphy  v.  City  of  Albina  (Dr., 
1892),  29  Pac  Rep.  3n3. 

»  Taft  V.  Montague,  14  Mass.  282 ; 
McDonald  v.  Mayoi-,  68  N.  Y.  23,; 
Davis  V.  School  Dist,  24  Me.  349 ; 
Pratt  V.  Swanton,  15  Vt  147 :  Wilson 
V.  School  Dist,  32  N.  H.  118. 

^Gargan  v.  Louisville  &c.  Ry.  Co. 
(1889),  89  Ky.  212;  s.  c,  13  S.  W. 
Rep.  259,  an  action  brought  by'a  city 
under  the  power  given  in  its  charter 
with  a  cross-petition  of  the  railway 
company  in  whose  interest  it  was  to 
be  closed,  to  close  a  portion  of  a 
street,  which  was  resisted  by  prop- 
erty ownera  The  Supreme  Court  of 
Kentucky  reversed  the  court  below 
and  ordered  the  petition  for  vacating 
the  street  to  be  dismissed,  the  posi- 
tion of  th_e  court  being  that  "  the 
corporation,  whether  municipal  or 
private,  seeking  to  appropriate  the 
street  to  its  own  use,  must  resort  to 
the  writ  of  ad  quod  damnum,  and 
under  it  compensate  the  owner  for 
the    injury  sustained."    This  court, 
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§  1146.  Eights  and  remedies  of  abutters.—  The  remedy 
for  abutters  whose  property  is  damaged  by  change  of  grade 
of  a  street  in  a  city,  provided  in  a  statute  of  New  York  by 
means  of  an  assessment  of  damages  ordered  to  be  made  by 
the  board  of  assessors,  and  the  delivery  by  the  comptroller 
of  assessment  bonds  in  the  amount  awarded,  it  has  been 
held  was  exclusive,  and  that' therefore  an. action  could  not 
be  maintained  against  the  city  for  damages  suffered,  or  for 
fraud  or  breach  of  duty  on  the  part  of  the  assessors  in  pro- 
ceedings under  the  statute.'  The  taking  by  the  public  au- 
thorities of  earth  or  soil  of  a  road,  the  fee  of  which  is  in  the 
abutters,  is  justified  as  incideat  to  the  easement  vested  in  the 
public  only  so  far  as  the  removal  of  it  is  necessary  in  the  pro- 
cess of  construction  and  repair ;  and  the  digging  of  gravel 
from  the  bed  of  a  road  below  grade  for  use  on  the  surface 
with  the  intention  of  filling  up  the  pit  thus  made  with  less 
valuable  earth  is  a  violation  of  the  abutter's  rights,  for  which 
he  may  maintam  an  action  against  the  contractor.^    Under 


in  Lexington  &o.  R.  Co.  v.  Apple- 
gate,  8  Dana,  289,  held,  this  right  of 
property  in  tlie  streets  to  be  as  invio- 
lable as  the  property  in  the  lots 
themselves.  In  Transylvania  Uni- 
versity V.  City  of  Lexington,  3  B.  Mon. 
27,  discussing  the  constitutional  ques- 
tion presented  in  that  case,  Robert- 
son, chief  justice,  for  the  court  said : — 
''  As  a,private  right  it  must,  like  that 
of  vicinage,  be  limited  by  its  own 
nature  and  end;  that  is,  chiefly  by 
the  necessity  of  access  to,  and  outlet 
from,  the  ground  of  the  proprietor." 
In  this  last  case  it  was  held  that  the 
owner  of  ground  on  any  street  in 
Lexington  has  a  right,  as  inviolable 
as  it  is  indisputable,  to  the  common 
and  unobstructed  use  of  the  contig- 
uous highway,  so  far  as  it  may  bei 
necessary  for  affording  him  certain 
incidental  easements  and  services 
and  a  convenient  outlet  to  other 
streets,  and  of  this  right  the  legisla- 
ture cannot  deprive  him  without  his 
consent  or  a  just  compensation  in 


money.  The  doctrine  of  the  text  is 
sustained  also  by  the  holding  in  Ful- 
ton V.  Short  Route  Ry.  Transfer  Co., 
85  Ky.  640,  that  the  construction  of 
a  railroad  on  a  street  was  not  per  se 
an  encroachment  upon  the  rights  of 
the  abutting  land-owner ;  but  when 
deprived  of  the  reaonable  use  'of 
the  street  by  its  construtJtion  he 
may  apply  to  the  courts  for  relief. 
In  Gargan  v.  Louisville  &c.  Ry.  Co., 
supra,  it  appeared  tliat  the  persons 
owning  the  lots  on  this  street,  a  part 
of  which  it  was  proposed  to  vacate 
in  order  to  go  east  where-  the  center 
of  trade  lay,  would  first  have  to  go 
west  to  the  next  street,  then  north  or 
south  to  another  street,  thence-  east, 
and  for  this  reason  the  court  held 
their  consent  was  necessaiy  to  the 
closing  of  the  street 

1  Heiser  v.  City  of  New  York,  104 
N.  Y.  68;  s.  C,  9  N.  E.  Rep.  866. 

2  Robert  v.  Sadler,  104  N.  Y.  239; 
s.  0.,  10  N.  E.  Rep.  438. 
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the  Pennsylvania  statute  giving  compensation  to  the  owner 
of  a  lot  damaged  by  a  change  of  grade  of  a  street,  the  cause 
of  action  accrues  at  the  time  of  the  physical  change  of  grade, 
and  a  purchaser  of  property  upon  a  street  the  grade  of  which 
is  not  established,  but  who  is  aware  'at  the  time  ffhat  it  will 
be  changed,  is  entitled  to  damages  upon  actual  change  of  the 
grade.' 

§  1146.  The  same  subject  continued. —  In  a  case  where  the 
city  authorities  had  made  an  order  merely  directing  curbing 
to  be  laid  upon  a  certain  street,  and  the  superintendent  of 
streets,  in  executing  the  order,  lowered  the  grade  of  a  portion 
of  the  street  to  the  grade  fixed  by  the  original  order  laying 
out  the  street,  it  never  having  been  before  graded  in  accord- 
ance with  that  order,  apparently,  it  was  held  that  the  remedj'' 
of  an  abutter  whose  property  was  injured  by  such  lowering 
of  the  grade,  and  who  had  not  sought  or  been  awarded  any 
damages  under  the  original  laying  out,  was  by  proceeding 
under  the  statute  of  Massachusetts  giving  a  remedy  in  case 
of  ordinary  repairs,  and  not  under  another  statute  giving  a 
remedy  in  case  of  specific  repairs  so  called." 

§  1147.  Interest  of  abutters  in  streets. —  Any  person  or 
corporation  having  dedicated  land  to  the  use  of  the  public,  as 
for  a  street,  is  precluded  by  such  appropriation  from  re-assert- 
ing any  right  to  the  actual  possession  of  the  land,  at  least  so 
long  as  it  remains  in  the  public  use.*  As  a  general  rule  no 
one  can  acquire,  by  adverse  occupation,  as  against  the  public, 
the  right  to  a  street  or  square  dedicated  to  the  public  use.* 
Where  a  municipal  corporation  has  sold  lots  which  have  been 

1  Borough  of  Freemansburg  v.  Rep.  161,  where,  by  laying  oflE  streets, 
Rodgers  (Pa.),  8  Atl.  Rep.  873.  third  parties  had  been  induced  to 

2  Sullivan  v.  t!ity  of  Fall  River,  buy  lots  adjacent  to  them  and  build 
144  Mass.  579 ;  S,  C,  13  N.  E.  Rep.  553.  on  the  lots,  by  an  individual  grantor, 

'  Moose  V.  Carson  (1889),  104  N.  C.  the  dedication  to  the  pubho  use  was 

431 ;  s.  C,  17  Am.  St.  Rep.  681 ;  Ken-  held  irrevocable,  although  the  streets 

nedy  V.  Jones,  11  Ala.  63;  Proctor  v.  had  not  been  formally  accepted  by 

Lewiston,  35  111.  153 ;  Adams  v.  Sara-  the  authorities  of  the  town.    New 

toga,  11  Barb.  414;  Penny  Pot  Land-  Orleans  v.  United  States,  10  Pet.  717.. 

ing  V.  Philadelphia,  10  Pa.  St  79 ;  Be  *  Hoadley  v.  City  of  San  Francisco, 

Pearl  Street,  11  Pa.  St  565.    In  Gro-  50  CaL  265;  People  v.  Pope,  58  CaL 

gan  V.  Town  of  Hay  ward,  4  Fed.  437. 


1144  -     P0BLIO  IMPROVEMENTS.  [§  1148. 

improved  by  the  grantees,  on  account  of  the  advantages  of 
right  of  right  of  way  over  streets  bounding  their  lots,  it  is 
neitlier  in  the  power  of  the  corporation  to  divest  them  of 
their  I'ight,  nor  in  the  power  of  the  legislature  to  authorize  a 
re-entry  upon  siich  stre'ets  and  sale  of  them."  Any  convey- 
ance by  a  city  of  land  which  has  been  dedicated  to  the  pur- 
poses of  a  street  is  void  as  against  one  who  had  purchased 
city  lots  abutting  upon  those  sfej'eets,  because  he  is  entitled 
to  a  right  of  way  over  those  streets  as  appurtenant  to  the 
land.^ 

§1148.  Liability  of  corporation  for  consei][iientia[  inju- 
ries.—  The  Minnesota  Supreme  Court  have  adopted  this  ruler 
A  municipal  corporation  is  liable  for  damages  caused  to  pri- 
A'ate  property  by  grading  streets  when  a  private  owner  of  the 
soil  over  which  the  streets  are  laid  would  be  liable  if  improv- 
ing for  his  own  use.'  But  a  city  is  not  liable  for  wholly  fail- 
ing to  provide  drainage  or  sewerage,  nor  for  a  mere  error  of 
judgment  as  to  the  plan  of  drainage,  nor  for  the  insufficient 
size  or  capacity  of  drains  or  gutters  for  the  purpose  intended, 
at  least  if  the  adjoining  property  is  not  in  any  worse  condition 
than  if  no  gutters  or  drains  whatever  had  been  constructed.*  A 

1  Adams  v.  Chicago  &c.  E.  Co.,  39  Rep.  767;  Henderson  v.  City  of  Min- 

Minn.  236 ;  s.>C.,  39  N.  W.  Rep.  629 ;  neapolis,  33  Minn.  319 ;  s.  C,  20  N.  W. 

Broots  w  Riding.  46  Ind.  15.  Rep.  332.   In  Defer  i;.  City  of  Detroit 

•'!  Moose  V.  Carson  (1889),  104  N.  C.  (1887),  67  Mich.  346,  it  was  held  that 

431 ;  s.  C,  17  Am.  St  Rep.  681..   See,  where  the  plan  adopted  by  a  munici- 

also,  Pratt  v.  Law  (1815),  9  Cranch,  pal    corporation    in    constructing  a 

4.'56-500;  Chaplain  v.  Brown,  15  R.  I.  public  improvement  must  neccssan'Zj 

579;  s.  c,  10  Atl.  Rep.  689;  Sarpy  v.  cause  an  injury  to  private  property 

Municipality,  9  La.  Ann,  597 ;  a  C,  61  equivalent  to  some  appropriation  of 

Am.  Dec.  221 ;  Port  Hudson  v.  Chad-  the  enjoyment  thereof  to  which  the 

wick,  52  Mich.  320;  Harrison  v.  Au-  owner  is  entitled  the  municipality  is 

{jnsta  Factory,  73  Ga.  447.  liable ;  but  where  the  fault  found  is 

3  O'Brien   v.  City  of  St  Paul,  25  with  the  leisdotn  of  the  measure,  or 

Minn.  331 ;  Dyer  v.  City  of  St  Paul,  its  sufficiency  or  adaptability  to  carry 

27  Mina.  457 ;  s.  c,  8  N.  W.  Rep.  272 ;  out  or  accomplish  the  purpose  in- 

McClUre   v.  City  of  Red  Wing,  38  tended,  and  where  its  construction 

Minn.  186-;  s.  c,  9  N.  W.  Rep.  767;  according  to  the  plan  adopted  in- 

Henderson  v.  City  of  Minneapolis,  33  vades  no  private  rights,  the  munici- 

Minn.  319;  s.  C,  30  N.  W.  Rep.  333.  pality  is  not  liable.    Detroit  v.  Beck- 

*  Alden  v.  City  of  Minneapolis,  24  man,  34  Mich.  135 ;  Ashley  v.  Port 

Minn.  254;  McClurfe  u  City  of  Red  Huron,  35  Mich.  296.     Cf.  Dermont 

Wing,  28  Minn.  186;  s.  c,  9  N.  W.  u  Detroit,  4  Mich.  435.  InPyewCity 
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city  is  not  liable  for  consequential  injuries  to  adjoining  prop- 
erty, resulting  from  raising  the  grade  of  a  street,  although  the 
result  may  be  to  interfere  with  the  flow  of  surface  water,  and 
cause  it  to  accumulate  on  the  premises  of  anotherk^ 

§1149.  The  same  subject  continued. —  The  settled  doc- 
trine in  New' Jersey  is  that  the  mere  incidental  diversion  of 
surface  water  by  a  municipality  in  grading  and  improving  its 
streets,  by  which  the  land  of  an  individual'  is  damaged,  does 
not  cause  an  injury  for  which  redress  may  be  had.'  But  where 
a  municipality  deliberately  enters  upon  a  scheme  of  drainage 
in  pursuance  of  which  it  will  collect  water  from  a  large  area 
and  by  artificial  means  cast  it  upon  private  property,  through 
Avhich  the  land  from  which  the  water  is  to  be  collected  would 
not  otherwise  be  drained,  it  threatens  a  wrong  the  commis- 
sion of  which  equity  may  restrain  by  injunction.' 


of  Mankato  (1887),  36  Minn.  373 ;  S.  a, 
31  N.  W.  Eep.  863,  it  was  held  that  it 
amounts  to  a  positive  trespass,  for 
which  a  city  Is  liable,  when  it  inter- 
cepts the  natural  Qow  of  surface 
water,  and  gathers  it  up  and  conducts 
it  in  another  direction  by  means  of  a 
gutter  or  other  artificial  channel,  and 
constnicts  the  gutter  of  inadequate 
capacity,  in  consequence  of  which  the 
water  is  cast  in  large  and  injufious 
quantities  upon  the  premises  of  any 
property  owner.  See,  also,  O'Brien 
V.  City  of  St  Paul,  18  Minn.  163,  176 ; 
Kobs  V.  Gity  of  Minneapolis,  23  Minn. 
159;  O'Brien  v.  City  of  St  Paul,  25 
Minn.  831;  McClure  i).  City  of  Red 
Wing,  38  Minn.  186;  s.  c,  9  N.  W. 
Eep.  767 ;  Hogenson  v.  St  Paul,  M. 
&  M..  Ry.  Co.,  31  Minn.  236 ;  S.  C,  17 
N.  W.  Rep.  874 

iLee  ».  City  of  Minneapolis,  32 
Minn.  13 ;  Alden  v.  City  of  Minneapo- 
lia,  24  Minn.  254, 263;  O'Brien  v.  City 
of  St  Paul,  25  Minn.  331 ;  Henderson 
V.  City  of  Minneapolis,  33  Minn.  319; 
8.  c,  SON.  W.  Rep.  32a 

2  Town  of  Union  v.  Durkes,  38  N.  J. 
Law,  21. 


'  Soule  I'.  City  of  Passaic  (N.  J.  Eq., 
1890),  30  Atl.  Rep.  346.  See  Field  iJ. 
West  Orange,  36  N.  J.  Eq.  118;  Same 
V.  Same,  on  appeal,  37  N.  J.  Eq.  600 ; 
Miller  v.  Mayor  &c.  (N.  J.  Eq.,  1890), 
30  Atl.  Rep.  61,  in  which  it  was  also 
held  that  where  tlie'  quantity  of  sur- 
face water  sent  to  tlie  point  of  dis- 
charge is  increased 'by  an  enlargement 
of  the  area  of  drainage,  but  such  en- 
largement results  entirely  from  mak- 
ing the  grade  of  the  Streets  conform 
to  the  grade  established  by  the  proper 
authority,  any  injury  resulting  from 
the  increase  in  the  quantity  of  water 
discharged  at  that  point  is  regarded 
in  law  as  damnum  absqiie  injuria: 
but  if  the  municipality,  by  means  of 
a  basin  and  culvert,  discharges  alltlie 
surface  water  carried  to  a  particular 
point  in  such  manner  that  the  water, 
by  its  own  force,  makes  a  channel 
through  the  land  of  a  citizen,  a  tak- 
ing of  private  property  for  publiouse 
occurs;  and  if  no  compensation  to 
the  owner  be  provided,  the  use  of  his 
property  by  the  municipality  will  be 
enjoined. 


1116 


PUBLIC    IMPEOVEMENTS. 


[§§  1150,  1151. 


§  1150.  Flowage  of  surface  water  from  streets.— The 
resident  owner  of  a  lot  fronting  upon  a  public  street  in  a  city 
cannot  restrain  such  city  from  building  drains  along  the  side 
or  culverts  across  such  street  or  other  streets  in  the  vicinity, 
or  from  grading  or  otherwise  improving  the  same,  merely 
because  such  acts,  when  complested,  would  greatly  increase 
the  flow  of  surface  water  upop  his  land.^  In  an  action  for 
damages  done  by  a  flow  of  wateii^rora  a  street  upon  the  land 
of  a  person,  caused  by  the  digging  of  a  ditch  by  a  munici- 
pality, the  person  damaged  is  entitled  to  recover  the  cost  of 
filling  up  his  lot  where  the  flooding  of  the  lot  is  continuous 
and  the  filling  is  necessary  in  order  to  keep  out  the  water,** 

§  1151.  The  same  subject  continued. —  Municipal  corpora- 
tions have  a  right  to  bring  their  streets  to  grade,  and  are  not 
ordinarily  liable  for  simply  failing  to  provide  culverts  or  gut- 


1  Heth  V.  Fond  du  Lac  (1885),  63 
Wis.  338;  S.  c,  53  Am.  Rep.  279; 
Waters  v.  Bay  View,  61  Wig.  643 ; 
Allen  V.  Chippewa  Falls,  53  Wis.  430 ; 
Hoy  t  V.  Hudson,  37  Wis.  656 ;  Turner 
V.  Dartmoutli,  13  Allen,  391 ;  Barry 
V.  Lowell,  8  Allen,  137 ;  Dickinson  v. 
Worcester,  7  Allen,  19;  Flagg  v. 
Worcester,  13  Gray,  601;  Parks  v. 
Newburyport,  10  Gray,  38.  In  Hetli 
w  Fond  du  Lac,  supra,  the  court 
said:  —  "The  officers  of  a  municipal- 
ity improving  its  streets  solely  for 
the  public  benefit,  in  an  honest,  skil- 
ful and  careful  manner,  may,  at  least 
to  a  certain  extent,  exei-cise  their  own 
judgment  and  discretion  as  to  the 
location  and  construction  of  drains 
and  culverts,  the  grading  and  im- 
proving of  streets,  and  the  direction 
in  which  surface  water  shall  be  com- 
pelled to  flow."  Smith  v.  Gould,  61 
■^is.  31;  Harrison  v.  Milwaukee 
County,  61  Wis.  663-64;  Alexander 
V.  Milwaukee,  16  Wis.  848;J  Methodist 
P.  Church  V.  The  Mayor,  48  Am.  Dec. 
540. 

2  In  Weir  v.  Borough  of  Plymouth 


(Pa.,  1893),  34  Atl.  Rep.  94,  it  was  held 
that  where  the  necessary  effect  of 
digging  a  ditch  is  to  throw  water  from 
the  public  street  upon  the  land  of  a 
private  person,  the  municipality  that 
digs  the  ditch  is  not  relieved  of  lia- 
bility for  damage  done  by  such  wa- 
ter by  the  fact  that  the  ditch  was 
dug  upon  the  land  of  a  third  person 
with  that  person's  consent.  In 
Cooper  V.  City  of  Dallas  (Tex.,  1893), 
18  S.  W.  Rep.  565,  an  action  for 
damages  to  property  resulting  from 
an  overflow  caused  by  a  change  of 
grade  of  a  street  and  insufficiency  of 
a  sewer,  whel-e  it  appeared  that  if 
plaintiff's  premises  had  been  raised 
to  the  new  grade,  which  would  have 
cost  him  $500,  the.  overflow  ivould 
have  been  prevented,  and  that  the 
value  of  his  property  was  greatly  in- 
creased by  the  grading  of  the  street, 
it  was  held  error  to  direct  a  verdict 
for  the  city  oh  the  ground  of  plaint- 
iff's contributory  negligence  in  fall- 
ing to  raise  his  property  to  the  new 
grade. 
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ters  adequate  to  keep  surface  water  off  from  adjoining  lots 
below  grade ;  but  they  are  liable  where  the  property  of  pri- 
vate persons  is  flooded,  either  directly  or  by  water  being  set 
back,  where  this  is  the  result  of  the  negligent  execution  of  the 
plan  adopted  for  the  construction  of  gutters,  drains,  culverts 
or  sewers,  or  of  the  negligent  failure  to  keep  the  same  in  re- 
pair and  free  from  obstruction,  whether  the  lots  are  below  the 
grade  of  the  streets  or  not.' 

§  1152.  Flowage  of  water  by  constrnction  oi  a  levee. — 

A  Wisconsin  statute  authorized  a  city  to  build  a  levee  along 
the  banks  of  a  river  running  through  the  city  for  the  purpose 
of  reclaiming  lands  subject  to  overflow  in  times  of  freshet,  and 
to  protect  its  highways  from  such  overflow.  It  constructed 
the  levee  along  the  lands  of  an  abutting  owner  in  such  a  man- 
ner as  to  close  several  natural  channels  by  which  the  waters 
of  the  river  had  been  passing  through  the  lands  involved.  The 
land-owner  had  requested  that  the  levee  be  extended  further 
to  protect  certain  of  his  lowlands,  but  the  city  declined  to  ex- 
tend it.  His  lands  being  subsequently  overflowed  as  a  result 
of  this  construction  he  brought  action  against  the  city  for 
damages.  The  Supreme  Court  of  Wisconsin  held  that  in  view 
of  the  foregoing  facts  the  city  was  liable  to  him  for  the  damage 

1 2  Dillon  on  Munic.  Corp.,  g  1051.  what  it  was  before  the  improvement, 

In  City  of  Denver  v.  Ehodes  (1886),  it  cannot  be  compelled,  by  a  manda- 

9  Colo.  554 ;  s.  C,  13  Pao.  Rep.  729,  the  tory  injunction  at  the  instance  of  the 

holding  was  that  while  a  municipal  lot-owner,  to  close  the  sluice.     Cf. 

corporation  could  not  be  compelled  Noonan  v.  City  of  Albany,  79  N.  Y. 

to  provide  waterways  of  sufficient  476.    InEicew  City  of  Flint  (1887),  67 

capacity  to   carry    off    all   surface  Mich.  401 ;  s.  C,  34  N.  W.  Eep.  719, 

waters  likely  to  accumulate  in  the  the  city  was  held  liable  for  so  con-, 

streets,  yet  such  as  the  city  had  pro-  structing    abutments    to    a    bridge 

vided  it  was  bound  to  keep  in  repair  across  a  river  as  to  cause  the  water 

and  free  from  obstructions,  so  that,  to  set  back,  overflow  and  discharge 

up  to  their  original  capacity,  they  into  the  area,  basement,  etc.,  to  the  in- 

should  be  efficient.    In  Rutherford  v.  jury  of  the  buildings  on  the  premises 

Village  of  Holly,  105  N.  Y.  633 ;  s.  C,  11  of  the  plaintiff.    See,  also,  Byrnes  v. 

N.  E.  Eep.  818,  reversing  37  Hun,  639,  Cohoes,  67  N.  Y.  204 ;  Inman  v.  Tripp, 

it  was  held  that  if  a  village,  in  im-  11  R  I.  520 ;  Ross  v.  Clinton,  46  Iowa, 

proving  a  highway,  by  the  construe-  606 ;  Ashley  v.  Port  Huron,  35  Mich, 

tion  of  gutters  and  a  sluice  or  sewer,  296 ;  Pennoyer  v,  Saginaw,  8  Mich, 

does  not  increase  the  flow  of  surface  534. 
water  on  an  adjoining  lot  beyond 
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caused  by  the  compressed  and  aooamulated  waters  of  the 
river  overflowing  his  lowlands ;' that  the  city  could  not  jus- 
tify the  submerging  and  destruction  of  valuable  farms  on  the 
ground  that  the  works  causing  the  injury  were  constructed 
under  a  statute  specially  intended  for  their  protection,  from 
floods ;  ^  and  the  land-owner  did  not  waive  his  right  to  such 
damages,  nor  was  he  estopped  from  claiming  them,  by  his  hav- 
ing favored  the  work  and  oflferedHo  give  the  right  of  way  for 
the  levee  or  by  his  afterward  reluoing  to  give  such  right  of 
way  until  the  levee  was  extended  so  as  to  protect  his  lands. 
As  the  building  of  the  levee  by  the  city  along  the  upper  por- 
tion of  his  farm  and  refusing  to  extend  it  made  it  necessary 
for  him  to  build  a  levee  for  the  protection  of  his  lowlands,  the 
land-owner  had  a  right  to  do  the  work  and  prove  what  it 
would  cost  to  do  it,  and  recover  the  same  as  a  part  of  his 
damages.' 

§  1153.  Damages  from  change  of  grade.— Where  a  city 
changes  the  grade  of  a  street  it  is  not  liable  to  the  abutting 
land-owner  for  the  damages  resulting  therefrom  to  a  house 
erect  3d  on  the  land  after  the  change  in  the  grade  was  autlior- 
ized.* 

1  Barden  v.  City  pf  Portage  (1891),  3  Barden  v.  City  of  Portage  (1891), 
79  Wis.  136.  See,  also,  Spelman  v.  79  Wis.  136.  See,  also,  Thompson  v. 
Portage,  41  Wis.  144,  an  action  for  Milwaukee  &c.  R  Co.,  37  Wis.  93; 
damages  occasioned  by  the  construe-  Price  v.  Milwaukee  &c.  R..  Co.,  37 
tion  of  a  wide  embankment  on  the  Wis.  98. 

banks  of  the  same  river  closing  natu-  *  Groflf  v.  City  of  Philadelphia  (Pa., 
ral  channels,  and  causing  the  over-  1893),  34  Atl.  Rep.  1048.  In  O'Brien 
flow  of  lands.  In  that  case  the  Court  v.  City  of  Philadelphia  (Pa.,  1893), 
said :  -r-  "  We  know  of  no  principle  of  24  Atl.  Rep.  1047,  it  was  held  that 
law  which  justified  the  city  in  mak-  under  the  constitutional  provision 
ing  an  embankment  without  pi-oper  that  "municipal  and  other  corpora- 
culverts  or  drains,  and  thus  damming  tions  .  ,  .  shall  make  just  cora- 
up  the  waters  and  causing  them  to  pensation  for  property  taken,  injured; 
destroy  the  plaintiff's  property.''  or  destroyed  by  the  construction  or 

2  Barden  v.  City  of  Portage  (1891),  enlargement  of  their  works,  high- 
79  Wis.  136.  See,  also,  Folsom  v.  ways  or  improvements,"  one  who 
Apple  River  L.  D.  Co.,  41  Wis.  603 ;  had  built  a  house  on  his  lot  in  con- 
Haokstack  v.  Keshena  I.mp.  Co.,  66  formity  with  the  existing  physical 
Wis.  439;  Smith  I'.  Gould,  61  Wis.  31;  grade  of  an  old  public  highway  in 
Pettigrew  v.  Evansville,  25  Wis.  333 ;  front  of  the  lot  might  recover  from 
Arimond  v.  Green  Bay  ;&  M.  Canal  the  city  damage  to  the  lot  resulting 
Co.,  31  Wis.  316.  from  a  change  in  the  grade.    See, 
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§  1154.  The  same  subject  continued. —  Under  the  Pennsyl- 
vania statute  relating  to  boroughs,  the  court  of  quarter  ses- 
sions having  jurisdiction  of  a  grievance  suffered  by  the  owner 
of  a  lot  in  a  borough  growing  out  of  the  enactment  of  an 
ordinance  changing  the  width  of  a  sidewalk  in  front  of  his 
property,  the  final  order  of  that  court  in  such  a  controversy  is 
conclusive  and  not  reviewable  by  the  Supreme  Court.^  A 
village  "is  liable  to  abutting  owners  for  damages  occasioned 
by  a  change  in  the  grade  of  its  streets  under  the  statutes  of 
New  York,  where  the  change  is  made,  with  its  permission,  by 
a  railroad  company.^  The  measure  of  damages  to  private 
property  damaged  by  the  location  and  construction  of  a  pub- 
lic improvement,  as,  for  instance,  a  seWer,  near  it,  such  prop- 
erty not  being  specially  benefited  by  the  improvement,  is  the 
difference  between  the  value  of  the  property  immediately  be- 
fore the  location  and  construction  of  the  improvement  and  its 
Kalae  immediately  afterwards.'    The  measure  of  a  lot-owner's 

also,  O'Connor  i'.  Pittsburgh,  18  Pa.  '  Appeal  of  Borough  of  Chartiers. 
St.  187;  New  Brighton  Borough  v.  (Pa.),  8  Atl.  Rep.  181. 
Peireol,  107  Pa.  St.  280 ;  Ogden  v.  2  In  re  Stock,  50  Hun,  385 ;  S.  C,  3 
City  of  Philadelphia,  143  Pa.  St  430 ;  N.  Y.  Supl.  231.  In  Davis  v.  City  of 
s.  c,  22  Atl.  Eep.  694;  Philadelphia  Crawfordsville,  119  Ind.  1;  s.  C,  21 
V.  Wright,  100  Pa.  St.  235 ;  Jones  v.  N.  E.  Rep.  449,  it  was  held  that  a 
Borough  of  Bangor,  144' Pa.  St  638 ;  complaint  alleging  that  the  city  had 
S.  a,  23  Atl.  Rep.  252,  in  which  case  opened  new  streets,  some  of  them 
McCoUum,  J.,  said:  —  "Injuries  to  parallel  to  and  some  intersecting  the 
abutting  property,  caused  by  a  street  in  which  complainant's  prop- 
change  of  grade,  or  alteration  or  en-  erty  was  situated,  and  that  it  so  estab- 
largement  of  the  street  do  not  nee-  lished  the  grade  of  such  streets  that 
essarily  result  from  the  opening  of  the  surface  drainage  from  a  large 
it  to  public  travel.  It  is  true  that  in  part  of  the  city  was  diverted  into  the 
a  proceeding  to  recover  damages  sti'eet  on  which  his  property  was  . 
caused  by  the  opening  and  grading  situated  and  cast  on  his  land  which 
of  a  street  the  party  must  submit  his.  was  previously  dry  and  not  subject 
whole  claim,  embracing  consequen-  to  overflow,  did  not  state  a  cause 
tial  as  well  as  direct  injuries ;  but  of  action,  as  the  allegations  did  not 
where  the  grading  occurs  as  a  sepa-  positively  show  that  complainant  was 
rate  act  of  the  public  authorities  and  injured  in  consequence  of  the  city's 
so  long  after  the  opening  of  the  negligence  in  grading  the  streets, 
street  that  the  assessment  of  dam-  'City  of  Plattsmouth  v.  Boeck 
ages  at  the  time  of  the  appropriation  (Neb.,  1891),  49  N.  W.  Rep.  167.  See, 
cannot  include  those  resulting  from  also.  City  of  Omaha  v.  Kramer,  25 
the  grading,  the  latter  may  be  ascer-  Neb.  489 ;  s.  0.,  41  N.  W.  Rep.  295. 
tained  by  a  second  view."  Pusey  v, 
Allegheny  City,  98  Pa  St  532. 
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damage  by  reason  of  the  grading  of  a  street,  where  he  has 
been  induced  to  waive  objection  to  the  progress  of  the  work 
on  the  condition  that  the  work  should  be  done  in  a  certain 
manner,  and  the  work  is  not  done  as  promised,  is  the  loss  sus- 
tained by  him  on  account  of  the  work  not  being  done  as 
promised.* 

§1155.  The  same  subject  continued  —  Connecticut  rule. 

The  Connecticut  Suprenie  Count  lay  -down  this  as  the  rule 
whether  or  not  an  abutting  land-owner  can  claim  damages  on 
account  of  a  change  of  grade  of  a  street  by  a  municipality :  — 
"  [Such  an  abutter]  can  sustain  no  damage  to  his  property 
unless  the  exercise  of  some  beneficial  right,  incident  or  appur- 
tenant to  such  property  has  been  impeded  or  impaired.  It 
must,  therefore,  appear  that  there  is,  as  appurtenant  to  such 
property,  the  right  of  approach,  not  outside  of  but  within  the 
limits  of  the  public  street,  in  a  different  manner  from  that  of 
the  public  in  general, —  the  right  of  access  below  the  sur- 
face,—  to  use  the  sidewalk  in  a  manner  for  which  the  general 
public  have  neither  the  occasion  nor  the  power  to  use  it ;  and 
in  such  a  manner  as  is  calculated  to  add  to  the  risk  of  the 
public  and  to  the  liability  of  the  [municipality]."  * 

1  City  of  Jeffersonville  v.  Myers  the  sidewalk,  and  which  he  had 
(Ind.),  28  N.  E.  Rep.  999.  In  Stewart  used  without  objection  for  twenty 
V.  City  of  Council  Bluffs  (Iowa),  50  years  as  a  means  of  access  to  his 
N.  W.  Rep.  319,  an  instruction  that  basement,  was  not  an  element  of 
the  measure  of  damages  in  an  action  special  damage,  the  borough  charter 
for  damages  caused  by  a  change  of  conferring  "sole  and  exclusive  au- 
grade  of  a  street  was  the  cost  of  re-  thority  and  control  over-  all  streets," 
storing  the  property  to  the  exact  con-  and  plaintiff  having  acquired  no 
dition  it  was  in  before  the  change  of  right  to  obstruct  any  part  of  the 
grade,  less  resulting  benefits,  was  sidewalk  with  steps.  See,  also,  Lit- 
held  to  be  misleading,  as  not  plainly  tlefield  v.  City  of  Norwich,  40  Conn, 
and  directly  stating  the  rule  that  the  406 ;  New  Haven  v.  Sargent,  88 
difference  in  value  before  and  after  Conn.  52-56 ;  Woodruff  v.  Neal,  28 
the  change  of  grade  is  the  measure  of  Conn.  166,  as  to  what  a  municipality 
recovery.  may  do  looking  to  its  liability  for 

2  Shelton  Co.  v.  Borough  of  Birra-  injuries  to  persons  growing  out  of 
ingham  (Conn.,  1893),  24  Atl.  Eep.  its  control  of  streets;  Beardsley  v. 
978,  in  which,  upon  the  doctrine  as  City  of  Hartford,  50  Conn.  539,  in 
announced  in  the  text,  the  court  held  which  the  court  said : —  The  city  had 
that  the  fact  that  such  change  of  no  power  to  erect  a  railing  that 
grade  rendered  useless  an  abutting  would  simply  fence  in,  in  front  and 
owner's  steps  which  projected  into  on  the  sides,  the  basement  stair\yay, 
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§  1156.  The  same  subject  continued  —"  Damage  "  clause 
in  constitutions. —  If  consequential  damages  result  to  prop- 
erty owners  from  raising  or  lowering  the  grade  of  a  street  by 
a  municipality,  it  is  not  a  taking  of  private  property  for  pub- 
lic use  under  the  provisions  of  the  constitution,  and  if  a  mu- 
nicipality act  under  authority  of  law  in  making  a  change  of 
grade  and  with  due  care,  it  is  not  liable  for  consequential 
damages  to  abutting  property  unless  made  so  by  statute  or 
constitutional  provision.' 

§  1157.  The  same  subject  continued  —  Measure  of  dam- 
ages.—  "When  city  property  is  damaged  by  reason  of  the 
grading  of  the  street  upon  which  it  abuts,  the  owner  is  enti- 
tled to  remuneration.  The  difiference  in  the  market  value  of 
the  property  with  the  improvement  and  that  without  it,  not 
considering  general  benefits  shared  by  the  general  public,  is 
the  rule  of  compensation.  In  such  case  special  benefits  to  the 
property  directly  attributable  to  the  improvement  may  be 
setoff  against  the  damages  sustained  by  the  owner.^  The 
market  value  of  such  property  is  not  what  that  property  is 
worth  solely  for  the  purpose  to  which  it  is  devoted,  but  the 
highest  price  it  will  bring  for  any  or  all  uses  to  which  it  is 
adapted  and  for  which  it  is  available.' 

because  "it  would  have  had  to  go  aged  for  public    use    without    just 

upon  private  gi-ound  to  do  this ;  and  compensation  therefor,  and  that  the 

that  it  had  no  right  to  do.     It  could  cases  cited  enforced  damages  in  such 

only  make  a  railing  along  the  outer  cases  solely  on  the  ground  that  the 

line  of  the  sidewalk,  in  front  of  the  words  "or  damaged  "  were  contained 

stairway."  in    the    respective    constitutions    of 

1  Smith  V.  City  of  Eau  Claire  (Wis.,  those  States. 

1891),  47  N.  W.  Eep.  830.    Se?,  also,  2  Lowe  v.  City  of   Omaha  (Neb., 

Alexander  v.  Milwaukee,  16  Wis.  247 ;  1891),  50  N.  W.  Rep.  760 ;  Schaller  v. 

Dore   V.    Milwaukee,  43    Wis.   108;  City  of  Omaha,  23  Neb.  325;  s.  c. 

Wallioh  V.  Manitowoc,  57  Wis.  9i  s.  C,  36  N.  W.  Rep.  533 ;  City  of  Omaha  v. 

14  N.  W.  Rep.  812 ;  Dillon  on  Munic.  Kramer,  25  Neb.  489 ;  S.  C.,  41  N.  W. 

Corp.,  §§  989,  990.    The   Wisconsin  Rep.  295. 

Supreme    Court    distinguishes    the  '  Lowe  v.   City  of    Omaha    (Neb., 

cases   cited    to   the    contrary  from  1891),  50  N,  W.  Rep.  760.    See,  also, 

Illinois,  Nebraska,  Georgia.  Califor-  In   re  Furman  St,   17  Wend.  649; 

nia,  Missouri  and  West  Virginia  in  Boom  Co.  v.  Patterson,  98  U.  S.  403 ; 

this,  that  the  constitution  of  each  of  King  v.  Railway  Co.,  32  Minn.   224 ; 

those  States    provides    that  private  S.  c,  20  N.  W.  Rep.   135;  Good  in  c. 

property  shall  not  be  taken  or  dam-  Canal  Co.,  18  Ohio  St.  169. 
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§  1158.  Damages  by  change  of  grade  further  considered. 

The  owner  of  a  city  lot  abutting  on  a  street  is  entitled  to  re- 
cover damages  from  the  city  for  injury  to  his  property  caused 
by  grading  the  street,  though  the  street  has  never  been  graded 
before,  where  the  constitution  of  the  State  provides  that 
"private  property  shall  not  be  taken,  or  damaged  for  public 
use  without  just  compensation."  ^  The  measure  of  damages 
to  the  property  of  an  owner  of^an  abutting  lot,  where  the 
grading  of  a  street  has  been  paid  for  in  part  by  a  special  tax 
on  the  property,  is  the  amount  the  property  has  been  injured 
less  the  benefits,  if  any,  accruing  to  the  property  from  grad- 
ing the  street,  but  from  such  benefits  should  be  subtracted  the 
sum  paid  as  a  special  tax  'on  the  property.'^ 

§1159.  The  same  subject  continued  — Common-law  ac- 
tioui — If  a  city  orders  an  improvement  —  as  a  change  of  grade 


'  City  of  Blooraington  v.  Pollock 
(III,  1893),  31  N.  E.  Rep.  146.  The 
Supreme  Court  of  Illinois  said : — "  It 
would  seem  then,  in  respect  to  the 
legal  liability,  of  a  municipal  corpo- 
ration for  damage  done  in  grading 
its  streets,  that  it  is  vehoUy  immate- 
rial from  a  legal  standpoint  whether 
such  grading  is  done  under  an  ordi- 
nance establishing  a  grade  in  the 
Sx'st  instance,  or  under  an  ordinance 
abandoning  the  grade;  for  even  if 
there  be  a  prior  ordinance  it  does  not 
have  the'elements'of  a  contract,  does 
not  impose  a  legal' duty  to  level  or 
bring  the  streets,  to  the  grade  fixed 
by  it,  and  does  not  prevent  the  mu- 
nicipality from  placing  its  streets  at 
any  grade  that  it  may  tliereafter  or- 
dain. In  other  words,  either  with  or 
without  a  prior  ordinance,  the  city  is 
free  to  establish  by  ordinance  any 
grade  it  sees  fit,  subject  only  to  the 
qualification  that  such  gi'ade  is  not 
so  wholly  unreasonable  as  to  render 
the  ordinance  void." 

^City  of  Blooraington  v.  Pollock 
(111.,  1893),  31  N.  E.  Rep.  146.  Upon 
this  point  the  Supreme  Court  adopt 


the  language  of  Wall,  J.,  of  the  Ap- 
pellate Court,  in  City  of  Bloomington 
V.  Pollock,  38  I'.l.  App.  133,  which 
was  in  the  case  above  aflfirnied,  as  fol- 
lows : — "  The  case  is  one  where  plaint- 
iflE  seeks  ■  the  'just,  compensation' 
guarantied  by  the  constitution  where 
private  property  has  been  damaged 
for  public  use.  In  respect  to  property 
not  taken  but  damaged  merely,  the 
compensation  is  the  amount  of  the 
damage  less  the  benefit  conferred. 
Now  should  the  benefit  be  considered 
without  regard  to  the  cost  of  it  to 
tlie  owner  of  the  property?  Mani- 
festly he  ig  not  benefited  the  whole 
sum  qf  benefit  conferred,  because  he 
has  been  compelled  to  pay  a  certain 
amoimt  by  way  of  -assessment  in 
order  to  obtain  whatever  benefit  is 
attributable  to  the  improvement  It 
is  the  net  benefit  which  shall  be  de- 
ducted from  the  damage  produced 
by  the  improvement,  and  the  sum 
remaining  will  represent  the  'just 
compensation'  which  he  will  be  en- 
titled to.  This  will  usually  be  more 
than  the  difference  in  market  value. 
At  least  it  is  so  theoretically  in  all 
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of  a  street,  for  instance  —  and  does  not  follow  the  require- 
ments of  the  statute  empowering  its  authorities  to  order  such 
improvement  in  every  particular,  as  to  notice,  etc.,  to  owners 
of  abutting  lands,  the  owner  of  the  property,  if  it  sustains 
damages  as  a  result  of  such  improvement,  can  maintain  his  ac- 
tion against  the  corporation  for  such  damages  where  the  stat- 
ute has  allowed  damages.  And  the  corporation  having  failed 
to  give  proper  notice  as  directed  by  the  statute,  and  to  ob- 
serve any  other  requirements  of  the  statute,  cannot  have  such 
action  dismissed  on  the  ground  that  the  statute  provided  for  ; 
an  appeal  from  the  award  of  damages  by  the  commissioner 
on  damages  to  property  and  the  property  owner  had  failed  to 
make  such  an  appeal.^ 

§  1160.  Bight  to  damages  in  Pennsylvania. —  Under  the 
provision  of  the  constitution  of  Pennsylvania  that  "  munici- 
pal and  other  corporations  invested  with  the  privilege  of 
taking  property  for  public  use  shall  make  just  compensation 


cases,  for  it  is  presumable-  that  the 
market  value  is  diminished  to  the  ex- 
tent of  the  dainage  less  the  benefit" 
iCity  of  Topeka  v.  Sella  (Kan., 
1892),  29  Pac.  Eep.  604,  in  which  the 
court  said : — "  Notice  to  the  owner  is 
of  the  essence  of  all  proceedings  af- 
fecting property,  and  the  vital  com- 
plaint here  is  that  the  notice  given  to 
[the  property  owner]  did  not  inform 
him  that  the  proposed  change  of  the 
grade  of  the  street  in  front  of  his 
property  was  to  be  lowered,  but  did 
acquaint  him  with  the  fact  that  it 
was  to  be  slightly  raised,  and  this 
was  in  effect  a  notice  to  him  that  his 
property  would  not  be  materially 
injured  by  such  change.  When 
the  change  was  made,  however,  and 
the  street  made  to  conform  thereto, 
it  was  found  that  the  street  in  front 
of  his  building  was  lowered,  eighteen 
inches.  The  city,  therefore,  did  not 
give  him  notice  of  what  they  intended 
to  do,  nor  did  the  city  authorities 
conform  to  the  terms  of  the  notice 
given."  See,  also,  as  to  liability  of 
7? 


corporation  to  common-law  action 
for  damages,  Healey  v.  City  of  New 
Haven,  49  Conn.  394;  City  of  Elgin 
V.  Eaton,  83  111.  332 ;  People  v.  Mc- 
Roberts,  62  III.  38;  Clayburgh  v. 
City  of  Chicago,  25  III.  535 ;  City  of 
La  Fayette  v.  Wortman,  107  Ind. 
404;  S.  C,  8  N.  E.  Rep.  277.  Under 
the  statutes  of  Indiana,  changes  of 
grade  of  streets  cannot  be  made  law- 
fully without  first  having  damages 
to  abutter's  property  assessed  and 
tendered.  City  of  Lbgansport  V. 
Pollard,  50  Ind.  151 ;  City  of  Kokomo 
V.  Mahan,  100  Ind.  242;  Mattingly  v. 
City  of  Plymouth,  100  Ind.  545.  A 
change  of  grade  of  a  street  without 
such  an  assurance  and  tender  of 
damages  is  therefore  an  afiSrmative 
wrong  or  misfeasance  and  an  action 
for  damages  lies.  Noyes  v.  Mason 
City,  53  Iowa,  418;  s.  C,  5  N.  W. 
Rep.  593 ;  Hempstead  v.  Des  Moines, 
52  Iowa,  303 ;  S.  C,  3  N.  W.  Rep.  133 ; 
Dore  V.  City  of  Milwaukee,  42  Wis. 
108 ;  Wright  v.  Corporation,  4Cranch, 
C.  C.  534. 
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for  property  taken  or  destroyed  by  the  construction  or  en- 
largement of  their  works  or  improvements,"  if  there  is  such 
an  actual  and  immediate  depreciation  in  the  value  of  prop- 
erty, following  immediately  upon  the  construction  complained 
of,  as  to  constitute  a  material  injury  to  the  property, —  as,  for 
instance,  where  a  municipality  erects  public  works,  changes  or 
improves  highways  so  as  to  depreciate  the  market  value  of 
any  property  in  the  neighborhood  of  such  works, —  a  right  of 
action  for  such  damages  against  the  corporation  would  accrue 
to  one  whose  property  was  thus  depreciated  in  value.  But 
such  an  action  will  not  lie.  against  the  corporation  upon  the 
fact  that  because  of  an  error  of  judgment  on  the  part  of  the 
municipal  authorities  in  the  exercise  of  their  legislative  func- 
tions, a  sewer  was  inadequate  for  the  purpose  for  which  it 
was  constructed  by  reason  of  which  water  was  dammed  up, 
thrown  back  upon  his  premises,  undermining  and  causing 
damage  thereto.* 

§  1161.  Estoppel  of  land-owner. —  A  property  owner  peti- 
tioning the  governing  board  of  a  municipality  to  order  an  im- 
proyement,  who  also  stands  by  and  sees  the  work  in  progress 
without  a  word  of  dissent,  is  estopped  from  claiming  any  re- 
muneration from  the  municipality  for  the  damage  his  prop- 
erty may  have  sustained  by  reason  of  the  work.^  A  property 
owner  who  has  consented  to  a  change  of  grade  of  a  street, 
and  has  signed  a  petition  for  the  change,  is  estopped  thereby 
from  setting  up  a  claim  for  damages  on  the  ground  that  the 
petition  was  not  signed  by  property  holders  owning  a  major- 
ity of  front  feet  of  property  abutting  upon  the  part  improved.' 

§  1162.  Estoppel  further  considered. —  Where  commis- 
sioners for  assessment  of  damages  under  the  Missouri  statutes 
for  opening  a  public  road  on  petition,  in  the  exercise  of  their 
power  to  take  into  consideration  the  advantages  as  well  as  the 

1  Bear  v.  City  of  AUentown  (Pa.  St..  v.  GUbert,  81  Iowa,  856 ;  Motz  v.  City 
1892),  23  Atl.  Rep.  1062.  See,  also,,  of  Detroit,  18  Mich.  496;  Palmer  v. 
Collins  V.  City  of  Philadelphia,  and  Stuniph,  29  Ind.  329 ;  Hellenkamp  v. 
Hofl  V.  City  of  Philadelphia,  93  Pa.  City  of  La  Fayette,  30  Ind.  192;  Her- 
St  272.  man  on  Estoppel,  §  554 

2  Cross  V.  City  of  Kansas  (1886),  90  '  Cross  v.  City  of  Kansas,  90  Mo. 
Mo.  13.    See,  also.  City  of  Burlington  13;  s.  c,  1  S.  W.  Rep.  749. 
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disadvantages  resulting  from  .the  establishment  of  the  road  to 
the  land  over  which  it  runs,  have  determined  that  the  benefit 
peculiar  to  the  land  not  taken  is  a  full  equivalent  for  the  land 
taken,  and  that  the  owner  of  it  is  not  entitled  to  any  dam- 
ages, the  owner  of  such  land  cannot  enjoin  the  establishment 
of  the  road  on  the  ground  that  he  has  not  been  allowed  any 
damages.'  A  commissioner  of  highways  has  no  right,  by  vir- 
tue of  his  oflBce,  to  take  materials  from  the  adjoining  land  to 
repair  the  road  without  the  consent  of  the  land-owner.'  A 
tax-payer  is  not  estopped  from  asserting  a  jurisdictional  de- 
fect in  proceedings  for  the  improvement  of  a  highway  when 
he  had  no  knowledge  of  the  defect  at  the  time  the  proceedings 
were  instituted,  nor  until  after  the  improvement  had  been 
completed.' 

§  1163.  Action  by  abutters  —  Pleading. —  It  has  been  held 
in  Alabama  that  a  complaint  alleging  that  a  city  wantonly, 
wrongfully  and  illegally  out  down  the  sidewalks  adjoining 
plaintiff's  lot,  so  as  to  injure  and  destroy  its  value,  was  not  de- 
murrable for  failure  to  state  that  such  alterations  were  not 
required  to  render  the  street  ordinarily  safe  and  convenient, 
where  the  city  had  general  power  to  alter  its  streets  with  that 
view,  without  incurring  liability  for  injuries  to  abutting  prop- 
erty.* A  petition  in  an  action  against  a  city  for  damages  to 
the  property  of  the  plaintiff  caused  by  a  street  improvement 
alleging  that  he  was  the  owner  of  a  lot  on  a  certain  street; 
that  said  city  had  cut  down,  graded  and  improved  without 
any  condemnation  proceedings,  without  the  making  of  any 
estimate  of  the  cost  of  the  work,  without  any  petition  having 
been  presented  to  the  city  council,-  or  any  resolution  having 
been  passed  or  entered  on  the  journal,  or  any  attempt  to  as- 

1  Lingo  V.  Burford  (Mo.),  18  S.  W.  within  the  tennini  mentioned,  he  is 

Eep.   1081,  following  Dougherty  v.  not  thereby  estopped  from  asserting 

Brown,  91  Mo.  26 ;  s.  c,  3  8.  W.  Rep.  a  jurisdictional  defect  for  lack  of  suf- 

810.    In  Stewart  v.  Hovey  (Kan.),  26  ficient  signatures. 

Pac.  Eep.  683,  it  was  held  that  though  2Di(ryea  v.  Smith,  16  N.  T.  Supl. 

a  land-holder  be  one  of  the  signers  688. 

of  a  petition  for  the  improvement  of  '  Barker  v.  Hovey  (Kan.),  26  Pac 

county  roads,  which  the  Kansas  stat-  Eep.  585. 

ute  requires  shall  be  signed  by  a  ma-  *  City  of  Montgomery  v.  Townsend, 

jority  of  the    resident  land-holders  84  Ala.  478 ;  s.  a,  4  So.  Rep.  780. 
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certain  the  amounts  chargeable  against  the  lots  fronting  on 
said  street  or  the  benefits  to  accrue  to  the  owners,  and  with- 
out any  lawful  assessment  of  the  same,  or  any  notice  of 
such  assessment,  has  been  held  in  "Wisconsin,  on  demurrer,  to 
Btate  no  cause  of  action.^  An  instruction  to  a  jury  that  they 
should  consider  "  the  improvement  of  the  street  as  contem- 
plated by  the  ordinance  changing  the  gBade  "  was  held  not  to 
be  error  in  an  Iowa  case ;  for  although  the  ordinance  did  not 
in  terms  allude  to  an  improvemeif't,  such  improvement  was  the 
purpose  of  the  city  council  and  was  in  fact  accomplished.  And 
there  was  no  prejudice  to  the  plaintiff  by  an  instruction  that 
by  the  change  of  grade  a  building  was  left  "  some  two  feet 
below  the  newly-established  grade,"  the  fact  being  that  the 
building  was  two  and  one-half  feet  below  the  grade,  and  the 
court  did  not  intend  to  make  an  exact  statement.*. 

§  1164.  Questions  for  the  jury. —  In  Alabama  it  has  been 
held,  tinder  former  constitutional  provisions  that  private  prop- 
erty could  not  be  taken  or  applied  "  by  municipal  corporations 
for  public  use "  without  making  just  compensation,  this  ex- 
cluded a  liability  for  consequential  injuries  where  there  was 
no  taking  or  appropriation  of  the  property  itself.  But  the 
provision  in  the  present  constitution  which  requires  corpora- 
tions invested  with  the  power  of  taking  private  property  for 
public  use  "to  make  just  compensation  for  the  property 
taken,  injured  or  destroyed  by  the  construction  or  enlarge- 
ment of  its  works,  highways  or  improvements "  should  be 
liberally  construed  in  favor  of  the  citizen.'    Under  this  consti- 

iMeinzer  v.  City  of  Eacine,  68  Wis.  upon  this  idea,  the  court  held  that  if 

841 ;  a  c,  32  N.  W.  Eep.  139.  one  damaged  is  entitled  to  recover 

*  McCash  V.  City  of  Burlington,  73  compensation  for  the  injury  to  his 

Iowa,  26 ;  s.  C,  33  N.  W.  Eep.  346.    In  property,  the  measure  of  his  damages 

this  case  a  verdict  that  the  property  is  the  difference  in  the  market  value 

was  not  injured,  but  rather  was  bene-  of  his  lot  before  and  after  the  side- 

fited  by  the  change,  was  held  to  have  walk  was  cut  down ;  and  neither  the 

been  supported  by  evidence  showing  falling  of  his  brick  wall,  nor  the  ap- 

that  by  the  chatige  in  the  grade  the  prehended  undermining  of  his  house 

waters  of  a  stream  running  through  by  subsequent  rains,  could  be  consid- 

the  street  were  provided  for  so  as  to  ered  in  estimating  the  damages ;  also 

avoid  the  liability  to  overflow.  that  a  material  change  in  a  street, 

'  City  of  Montgomery  v.  Townsend,  caused  by  a  contingency  which  could 

80  Ala.  489 ;  s.  c,  2  So.  Eep,  155.  And,  not  have  been  reasonably  and  fairly 
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tutional  provision,  a  city  is  liable  for  damages  to  real  estate 
caused  by  cutting  down  the  adjacent  sidewalks,  which  pro- 
duces such  a  material  change  as  could  not  have  been  reason- 
ably foreseen  at  the  time  of  the  original  dedication  of  the 
street,  or  if  done  merely  to  increase  the  public  convenience 
above  the  ordinary  standard  of  "  useful,  convenient  and  safe," 
or  for  ornamentation.' 


foreseen  at  the  time  of  the  original 
taking,  or  made  merely  because  the 
corporate  authorities  may  judge  that 
the  public  convenience  would  be 
thereby  increased,  or  the  general  ap- 
pearance of  the  streets  improved,  if 
injury  is  thereby  caused  to  the  ad- 
joining premises,  is  a  new  injury  for 
which  compensation  may  be  claimed ; 
and  that,  as  whether  the  cutting 
down  of  a  sidewalk  adjacent  to  the 
plaintifiE's  lot  to  the  level  of  the  stseet, 
fifteen  feet  below,  was  a  construc- 
tion of  the  highway  within  the  mean- 
ing of  the  constitutional  provision, 
was  a  question  of  fact  for  the  decis- 
ion of  the  jury,  it  was  error  to  in- 
struct them  that  the  plaintiff  was 
entitled  to  recover  if  his  property 
was  injured,  without  regard  to  the 
circumstances,  or  character  of  the 
alteration.  Such  damages  must  be 
confined  to  such  as  result  directly 
from  cutting  down  the  street,  and 
not  include  such  as  are  consequen- 
tial. 

'City  of  Montgomery  v.  Townsend, 
84  Ala.  478 ;  S.  C,  4  So.  Rep.  780,  hold- 
ing further  that  whether  cutting 
down  the  sidewalks  was  such  an  in- 
jury to  plaintiff's  property  was  a 
mixed  question  of  law  and  fact  for 
the  jury,  under  proper  instructions 
and  with  particular  regard  to  the 
local  situation  of  the  property.    So, 


in  Conklin  v.  City  of  Keokuk,  73 
Iowa,  343;  s.  0.,  35  N,  W.  Eep.  444, 
the  Iowa  Supreme  Court  held  that 
under  the  provision  of  the.  code  that 
"when  any  city  or  town  shall  have 
established  the  grade  of  any  street  or 
alley,  and  any  person  shall  have  built 
or  made  any  improvement  on  such 
street  or  alley,  according  to  the  es- 
tablished grade  thereof,  and  such 
city  or  town  shall  alter  such  estab- 
lished grade  in  such  a  manner  as  to 
injure  or  depreciate  the  value  of  said 
property,  said  city  or  town  shall  pay 
the  amount  of  the  damages  caused 
by  the  alteration,"  the  question 
whether  improvements  have  been 
made  "according  to  the  established 
grade"  is  one  of  fact  for  the  jury; 
and  that  an  instruction  that  if  the 
respondent's  intestate  "intentionally 
built  his  improvements  above  thfe 
grade  line  as  established  by  the  ordi- 
nances of  the  city,  this  would  be 
building  according  to  established 
grade,  and  with  reference  thereto, 
and  to  correspond  with  it,  within  the 
meaning  of  the  statute,"  was  errone- 
ous, as  it  made  the  question  as  to 
whether  the  improvements  were 
made  according  to  the  grade  depend 
entirely  upon  the  intention  of  the 
builder,  and  a  verdict  thereupon  in 
favor  of  the  person  damaged  must  be 
set  aside. 
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§  1165.  Theory  supporting  local  assessments. —  The  au- 
thority of  the  legislature,  either  directly  or  through  its  local 
instrumentalities,  to  exercise  the  taxing  power  in  the  form  of 
local  or  special  assessments,  is  as  well  established  as  it  is  pos- 
sible by  judicial  decision  to  establish  any  legal  principle  what- 
ever. Judge  Cooley,  in  discussing  the  rationale  of  the  system, 
says  that  special  assessments  "  are  made  upon  the  assumption 
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that  a  portion  of  the  community  is  to  be  specially  and  pecul- 
iarly benefited  in  the  enhancement  of  the  value  of  property 
peculiarly  situated  as  regards  a  contemplated  expenditure  of 
public  funds ;  and,  in  addition  to  the  general  levy,  they  de- 
mand that  special  contributions,  in  consideration  of  the  spe- 
cial benefit,  shall  be  made  by  the  persons  receiving  it." ' 
Chief  Justice  Slidell,  of  the  Supreme  Court  of  Louisiana,  ex- 
pressed his  conviction  that  the  system  of  paying  for  such 
improvements  wholly  oat  of  the  general  treasury  was  inequi- 
table, and  would  result  in  great  extravagance,  abuse  and  injus- 
tice, and  that  it  was  safer  and  more  just  to  compel  the  partic- 
ular localities  specially  benefited  to  bear  a  special  portion  of 
the  burden.''  "While  the  few  ought  not  to  bo  taxed  for  the 
benefit  of  the  whole,  the  whole  ought  not  to  be  taxed  for  the 
few.  .  .  .  General  taxation  for  a  mere  local  purpose  is 
unjust:  it  burdens  those  who  are  not  benefited,  and  benefits 
those  who  are  exempt  from  the  burden."  ' 


1  Cooley  on  Taxation,  606.  See, 
also,  Burroughs  on  Taxation,  460. 

2  Municipality  v.  Dunn,  10  La.  Ann. 
57,  approved  by  Judge  Dillon  in  3 
Dillon  on  Munic.  Corp.,  §  753,  n. 

'  Iiockwood  V.  St.  Louis,  24  Mo.  20. 
See,  also,  City  of  Raleigh  v.  Peace 
(1893),  110  N.  C.  32;  Wilmington  i;. 
Yopp,  71 N.  C.  76 ;  Cain  v.  Comm'rs,  86 
N.  C.  8;  Busbeeu  Comm'rs,  93  N.  C. 
143;  Cooley's  Const.  Lim.  498,  506; 
3  Dillon's  Munic.  Corp.,  §755  et  seq.; 
1  Hare's  Am.  Const  Law,  301 ;  Elliott 
on  Roads  &  Streets,  370.  Some  of 
the  practical  advantages  of  the  sys- 
tem are  well  stated  by  Judge  Cooley, 
and  although  bis  remarks  have  spe- 
cial reference  to  the  propriety  of  im- 
posing these  burdens  upon  political 
divisions  rather  than  on  the  State  at 
large,  they  apply  with  equal  force 
where  the  question  arises  between 
those  divisions  and  particular  dis- 
tricts within  them : —  "  When  each 
community  is  thus  taxed  for  those 
works  only  which  are  constructed  in 
the  immediate  vicinity,  and  the  im- 
portance of  which  its  members  may 


be  supposed  to  feel  and  appreciate,  it 
is  reasonable  to  expect  that  they  will 
bear  the  cost  more  willingly  and 
cheerfully  than  they  would  their  pro- 
portion of  a  work  at  a  distance,  of 
the  necessity  of  which  they  could 
know  nothing  except  by  report,  and 
the  demand  for  construction  of  which 
they  might  attribute  to  local  or  per- 
sonal considerations.  These  are  not 
the  only  reasons  for  leaving  high- 
ways and  other  public  works  of  a  sim- 
ilar nature  to  be  constructed  by  the 
local  divisions  of  a  State  only.  Such 
a  course  has  been  found  conducive  to 
economy  in  expenditure,  because  the 
community  upon  whom  the  whole 
cost  falls  have  the  opportunity,  and 
will  be  certain  to  have  the  disposi- 
tion, to  watch  with  reasonable  jeal- 
ousy, in  order  to  see  that  nothing  is 
wasted  and  nothing  plundered.  At 
the  same  time  as  all  local  improve- 
ments tetid  to  confer  special  and  pe- 
culiar benefits  upon  the  local  commu- 
nity beyond  what  are  received  by  the 
State  at  large,  the  people  thus  imme-. 
diately  and  specially  benefited  may 
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§  1166.  Express  legislative  authority  requisite. — Munic- 
ipal authorities  cannot  levy  an  assessment  for  an  improve- 
ment without  express  legislative  permission.'  The  power  can- 
not be  inferred  from  the  general  welfare  clause  in  a  charter ;  * 
nor  from  the  ordinary  grant  of  power  to  levy  taxes ; '  nor 
from  the  power  to  make  improvements.*  And  the  language 
of  the  statute  or  charter  conferring  authority  will  be  strictly 
construed  and  confined  to  cases  ^hat  are  clearly  and  unmis- 
takably within  its  scope.* 


generally  be  relied  upou  to  make  lib- 
eral appropriations  for  the  public 
works  which  are  to  add  to  the  com- 
forts, conveniences,  and  perhaps  the 
adornment  of  their  neighborhood, 
because  the  very  moneys  they  thus 
vote  appear  to  return  to  them  in  the 
inci'eased  value  which  the  expendi- 
ture confers  upon  their  estates." 
Cooley  on  Taxation,  147.  In  Colo- 
rado, the  assessment  for  the  cost  of 
sidewalks  was  formerly  solely  under 
the'  police  power.  Palmer  v.  Way,  6 
Colo.  106;  Wilson  v.  Chilcott,  13  Colo. 
600,  in  which  cases  the  court  said 
that  special  assessments  against  the 
abutting  lots  for  street  improvements 
could  not  be  sustained  under  the  tax- 
ing power.  But  in  City  of  Denver  v. 
Knowles  (Colo.,  1893),  30  Pac.  Eep. 
1041  (one  judge  dissenting),  the  dis- 
tinction between  local  assessments 
and  taxes  levied  for  general  purposes 
was  expressly  adopted,  and  assess- 
ments for  grading  and  paving  were 
held  not  to  infringe  the  rule  requir- 
ing all  taxes  to  be  uniform. 

1  Vaughn  v.  City  of  Ashland  (Wis.), 

37  N.  W.  Rep.  809;  Minnesota  Lin- 
seed Oil  Co.  V.  Palmer,  30  Minn.  468 ; 
Drake  v.  Phillips,  40  111.  388;  Flew- 
ellen  v.  Proetzel  (Tex.,  1891),  15  S.  W. 
Eep.  1048. 

2  Savannah  v.  Hartridge,  8  Ga.  33 ; 
Green  v.  Ward,  83  Va.  334 ;  Winston 
V.  Taylor,  99  N.  C.  310;  Mays  v.  Cin- 
cinnati, 1  Ohio  St  368 ;  Lott  v.  Ross, 

38  Ala.  186 ;  Cincinnati  v.  Bryson,  15 
Ohio,  635. 


'Cooley  on  Taxation  (3d  ed.),  609, 
citing  Sharp  v.  Speir,  4  Hill,  76; 
First  Presbyterian  Church  u  Fort 
Wayne,  86  Ind.  338;  Appeal  of 
Powers,  39  Mich.  504;  Hitchcock  v. 
(Jalveston,  96  U.  S.  341. 

<  Fairfield  v.  RatclifE,  30  Iowa,  396, 
where  it  was  decided  that  power  "  to 
regulate  and  improve  sidewalks  "  did 
not  authorize  a  special  assessment. 
Annapolis  v.  Harwood,  33  Md.  471 ; 
Wright  V.  Chicago,  30  111.  353; 
Columbia  v.  Hunt,  5  Rich;  (S.  C.)  550. 
See,  also,  Bucknall  v.  Story,  36  CaL 
67;  Wilhams  v.  Detroit,  3  Mich.  560; 
Augusta  u  Dunbar,  50  Ga.  387; 
Gridley  v.  Bloomington,  88  III.  555. 

«  Reed  v.  Toledo,  18  Ohio,  161 ;  Wal- 
ker V.  District  of  Columbia,  6  Mackey, 
353;  S.C.,  13  Cent  Rep:  408;  Allentowa 
V.  Henry,  73  Pa.  St  404;  City  v.  Mur- 
phy, 79  Ga.  101;  3  S.  E.  Rep.  336; 
Vance  v.  Little  Rock,  30  Ark.  439 ;  Nel- 
son V.  La  Porte,  33- Ind.  358 ;  Caldwell 
V.  Rupert  10  Bush  (Ky.),  183,  "The 
power  must  be  clear,  plain  and  un- 
doubted." Dillon,  J.,  in  McNamara 
V.  Estes,  33  Iowa,  346.  See,  also, 
Thompson  v,  Schermerhorn,  3  Seld. 
(N.  Y.)  93;  Clark  v.  Davenport,  14 
Iowa,  494;  Lake  v.  Williamsburg,  4 
Denio,  530;  Howell  «;.  Buffalo^  15 
N.  Y.  513 ;  Manice  v.  Mayor  &o.,  8 
N.  Y.  130 ;  Kyle  v.  Malin,  8  Md.  34, 87 ; 
Clark  V.  Des  Moines,  19  Iowa,  198; 
Meech  v.  Bufifalo,  39  N.  Y.  198 ;  Sco- 
vill   V.  Cleveland,  1  Ohio,  St  136. 
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§  1167.  The  same  subject  continued  —  Illustrations. — 

"  Perceiving  and  fully  admitting  the  danger  of  giving  elastic- 
ity to  words  conferring  upon  municipal  corporations  such 
high  and  great  power  as  the  power  to  levy  a  special  tax  and 
sell  for  default  of  payment,"  said  Judge  Dillon,'  "  we  must 
nevertheless  give  them  a  reasonable  construction,  one  which 
will  truly  reflect  the  legislative  mind."  Accordingly,  it  was 
held  that  "  macadamizing"  included  "trimming"  and  "gutter- 
ing" an  already  graded  street.*  Authority  to  pave  includes 
all  that  is  necessary,  usual  or  fit  in  paving.'  But  it  would  not 
sustain  an  assessment  for  grading  preparatory  to  paving.* 

§  116S.  A  continuing  power.^ Unless  restrained  by  the 
charter,  under  which  the  authority  to '  impose  special  assess- 
ments is  granted,  that  power  is  not  spent  wheii  one  improve- 
ment is  made.  It  is  a  continuing  power,  and  whenever  its 
exercise  becomes  again  necessary  by  reason  of  the  destruction 
or  inutility  of  the  original  improvement,  it  may  be  again  ex- 
erted." 

§  1169.  What  constitutes  a  local  improTement.—  The 

constitution  of  Minnesota  authorizes  an  assessment  for  a 

1  In  McNamara  v.  Estes,  33  Iowa,  in  Gibson  v.  Keyser,  16  Mo.  App.  404. 
240,  354.  Whether  certain  work  is  "  reconstruo- 

2  McNamara  v.  Estes,  23  Iowa,  216.  tion  "  or  "  repairs  "  is  a  mixed  ques- 
See,  also,  Elliott  on  Roads  and  Streets,  tion  of  law  and  fact  O'Meara  v. 
374;  McNair  v.  Ostrander  (Wash.),  23  Green,  25  Mo.  App.  199. 

Paa  kep.  414.    But  power  to  macad-  » McKevitt  f.   Hoboken,  45  N.  J. 

amize  would  not  include  the  side-  Law,  483  (sewer);  Jelliflf  v.  City  of 

walk.    Himmelman  v.  Satterlee,  50  Newark,  48  N.  J.  Law,  101 ;  Green  v. 

Cal.  68 ;  Dyer  v.  Chase,  53  Cal.  440.  Hotaling,  44  N.  J.  Law,  347  (repaving 

'  In  re  Burmeister,  76  N.  T.  174 ;  street) ;  Municipality  v.  Dunn,  10  La. 

Bigelow  V.  Perth  Aniboy,  35  N.  J.  57  (repaying);  City  of  Lafayette  v. 

Law,  297.    Includes  the  paving  of  a  Fowler,  34  Ind.  140 ;   Board  &c.  r. 

crosB-walk.   Matter  of  Burke,  63  N.T.  Fuller,  111  Ind.  410 ;  Williams  n  De- 

324.    Whether  or  not  curb-stones  are  troit,  45  Mich.  431 ;  Gurnee  v.  Chicago, 

ordinarily  used  in  paving  sidewalks  40  111.   165 ;  Wilkins  v.  Detroit,  46 

is  a  question  of  fact  for  the  jury.  Mich.  120 ;  In  re  Burmeister,  76  N.  Y. 

Schenley  v.  Commonwealth,  36  Pa.  174 ;  Shepley  v.  Detroit,  45  Mich.  531 ; 

St.  29.  Delphi  v.  Evans,  36  Ind.  99 ;  Kokofno 

*  Green  v.  Ward,  82  Va.  334.    Nee-  v.  Mahan,  100  Ind.  242 ;  Farrar  v.  8t 

essary  excavations  to   prepare  the  Louis,  80  Mo.  379 ;  Estes  v.  Owen,  90 

street  for  new  paving  material  were  Mo.  113.    In  Pennsylvania,  an  assess- 

held  not  to  constitute  a  "grading"  raent  for  repaving  is  not  permitted. 
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"  local  improvement "  upon  the  basis  of  frontage.  It  was 
contended  that  street  sprinkling  was  not  within  the  meaning 
of  the  term  quoted,  because  it  lacked  the  element  of  perma- 
nence ;  that  to  constitute  an  improvement  there  must  be  some 
work  or  structure,  such  as  a  pavement,  sidewalk,  or  the  like> 
that  will  remain  after  the  labor  is  performed,  and  perma- 
nently enhance  the  value  of  the  property.  The  court  discussed 
and  disposed  of  this  objection  i*  the  following  language: — 
"  But  if  permanence  or  durability  is  to  be  the  test,  how  long 
must  the  beneficial  results  last  in  order  to  constitute  an  im- 
provement? It  certainly  will  not  be  claimed  that  the  work 
must  be  eternal  in  duration,  or  imperishable  in  character. 
"We  are  unable  to  see  any  distinction  in  principle  between  the 
work  of  street  sprinkling,  the  results  of  which,  unless  repeated, 
last  but  a  day,  and  the  construction  of  a  block  of  pavement  or 
wooden  sidewalk,  which  wears  out  or  decays  and  has  to  be 
rebuilt  every  few  years.  When  a  pavement  or  sidewalk  is 
worn  out,  the  future  value  of  the  property  is  not  enhanced 
by  it  any  more  than  it  is  by  street  sprinkling  when  that  ceases. 
Neither  do  we  see  any  difference  whether  the  substance  ap- 
plied to  the  surface  of  the  street  is  wood,  which  has  to  be 
rebuilt  every  few  years,  or  water  which  has  to  be  applied 
daily.  Each  benefits  the  adjacent  property  owners  as  long  as 
it  lasts  and  no  longer.  It  is  not  the  advantageous  use  or  its 
comparative  durability  but  the  result  accoTn^pUshed  which 
must  determine  whether  a  work  is  an  improvement  in  the 
sense  in  which  that  word  is  here  used.  The  only  essential 
elements  of  a  '  local  improvement '  are  those  which  the  term 
itself  implies,  viz.,  that  it  shall  benefit  the  property  on  which 
the  cost  is  assessed  in  a  manner  local  in  its  nature  and  not 
enjoyed  by  property  generally  in  the  city."  ^ 

as  tlie  property  is  not  in  such  case  does  this,"  continued  the  court, — 
deemed  to  receive  a  special  benefit  "  rendering  the  property  more  attract- 
not  shared  by  the  public  at  large,  ive  and  comfortable,  and  hence  more 
Hammett  tt  Philadelphia,  65  Pa.  St.  valuable  for  use,  —  then  it  is  an  im- 
148 ;  Wistar  v.  Philadelphia,  111  Pa.  provement.  That  the  regular  and 
St  604 ;  Orphan  Asylum's  Appeal,  systematic  sprinkling  of  a  street  has 
111  Pa.  St  135;  Alcorn  w  Philadel-  this  effect  on  the  property  fronting 
phia,  118  Pa.  St  494.  on  it  is  a  matter  of  common  knowl- 
1  State  V.  Reis,  38  Minn.  371.     "  If  it  edge." 
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§  1170.  Purposes  for  assessment  iilastrated. —  "No  decis- 
ion has  ever  attempted  to  enumerate  the  purposes  for  which 
special  assessments  may  be  levied,  for  the  obvious  reason  that 
it  is  impossible  to  do  so.^  The  following  are  some  of  the  pur. 
poses  for.  which  special  assessments  have  been  held  to  be 
proper : —  Opening  streets ; "  for  grading  streets ; '  for  paving, 
repaving  and  other  improvements  of  that  character ;  *  altering 
and  extending  streets ;  *  for  sprinkling*  and  sweeping  streets.' 

§  1171.  The  same  subject  continued. —  The  cost  of  con-' 
structing  and  maintaining  sewers  and  culverts  in  cities  and 
villages  is  a  proper  subject  for  local  assessments.'    Where 


1  State  V.  Eeis,  38  Minn.  371. 

2  Matter  of  Twenty-sixth  Street,  12 
Wend.  203 ;  Hammett  v.  Philadelphia, 
65  Pa.  St.  146 ;  Matter  of  De  Graw 
Street,  18  Wend.  568 ;  Niools  v.  Bridge- 
port, 23  Conn.  189;  Holton  v.  Mil- 
waukee, 31  Wis.  27;  Livingston  v. 
New  York,  8  Wend.  85;  McMasters 
V.  Commonwealth,  3  Watts,  292; 
Litchfield  «.  Vernon,  41  N.  Y.123; 
Holmps  V.  Jersey  City,  12  N.  J.  Eq. 
299 ;  State  v.  Dean,  23  N.  J.  Eq.  335. 

3  La  Fayette  w  Fowler,  34  Ind.  140 ; 
Wray  v.  Pittsburgh,  46  Pa.  St  365. 
And  regrading.  MoVerry  v.  Boyd, 
89  CaL  304 ;  s.  C,  26  Pac.  Rep.  885. 

*  O'Leary  v.  How,  7'  La.  Ann.  35 ; 
Municipality  v.  Dunn,  10  La.  Ann. 
57;  Schenley  v.  Commonwealth,  36 
Pa.  St  29;  Sheeley  v.  Detroit,  45 
Mich.  435;  Williams  v.  Detroit,  2 
Mick  560;  Wilkins  v-  Detroit,  46 
Mich.  120 ;  Bagg  v.  Detroit,  5  Mich. 
336 ;  McCormack  v.  Patchin,  53  Mo. 
33;  Richards  u  Cincinnati,  31  Ohio 
St.  506 ;  Cleveland  v.  Wick,  18  Ohio 
St.  303;  Indianapolis  v.  Mansur,  15 
Ind.  112;  Mason  v.  City  of  Sioux 
Falls  (So.  Dak.),  51  N.  W.  Rep.  770; 
Morrison  v.  Hershire,  33  Iowa,  271 ; 
State  V.  Atlantic,  34  N.  J.  Law,  99 ; 
Dean  v.  Carron,  26  N.  J.  Law,  228 ; 
State  V.  Newark  (N.  J.),  12  Atl.  Rep. 
770;  State  v.  Brunswick,   32  N.   J. 


Law,  548;   Willard  v.  Presbury,  14 
Wall.  676 ;  Chambers  v.  Satterlee,  40 
Cal.  497;  People  v.  Austin,  47  Cal. 
353 ;  Bradley  v.  McAtee,  7  Bush,  667 
State  V.  Christopher,   12  Wis.   627 
Dean  v.  Borchesnius,   30  Wis.  236 
Matter  of  Burke,  62  N.  Y.  234 ;  Peo- 
ple V.  Brooklyn,  4  N.  Y.  419 ;  In  re 
Burmeister,  76  N.  Y.  174 ;  Petition  of 
Garvey,  77  N.  Y.  533 ;  Jn  re  Dugro, 
50  N.  Y.  518;  In  re  Astor,  53  N.  Y. 
617;    Jn  re  Smith,   99    N.    Y.   423; 
Macon  v.  Patty,  57  Miss.'  378. 

6  Hancock  Street  Extension,  18  Pa. 
St  36 ;  Jones  v.  Boston,  104  Mass.  461. 

estate  v.  Reis,  38  Minn.  371,  cited 
in  the  preceding  section.  See,  also, 
Tifft  V,  City  of  BuflFalo,  7  N.  Y.  Supl. 
633. 

'Reinken  v.  Fuehring  (Ind.),  30  N. 
R  Rep.  414,  where  it  was  held  proper 
to  include  the  sweeping  of  crossings. 

6  Cincinnati  v.  Kasselman  (Ohio), 
23  Weekly  Law  Bui.  393;  Wolf  v. 
Philadelphia,  105  Pa.  St  35 ;  City  of 
Atchison  v.  Price  (Kan.),  85  Pac. 
Rep.  605 ;  Stroud  v.  Philadelphia,  61 
Pa.  St.  255;  Commonwealth  v. 
Woods,  44  Pa.  St  113 ;  Mauch  Chunk 
V.  Shortz,  61  Pa.  St  399;  Philadel- 
phia V.  Tryon,35  Pa.  St  401 ;  Wright 
V.  Boston,  9  Cush.  233;  City  of 
Springfield  v.  Sale,  127  111.  359 ;  Peo- 
ple V.  Bro6klyn,  23  Barb.  166 ;  Heman 
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the  law  prescribed  certain  formalities  for  the  passage  of  a 
resolution  by  the  city  council  authorizing  a  "  public  "  improve- 
ment, it  was  held  that  a  resolution  for  buildinga  sewer  related 
to  a  local  improvement  and  therefore  was  not  within  the 
terms  of  the  statute.'  In  one  case,  at  least,  the  express  power 
to  make  and  maintain  highways  and  streets  by  special  assess- 
ments was  held  to  authorize  the  construction  of  sewers  in  the 
same  manner."  In  Pennsylvania^while  the  cost  of  the  orig- 
inal paving  of  a  street  may  be  assessed  against  property  abut- 
ting thereon,  the  repaving  of  such  a  roadway  is  deemed  to 
be  a  purely  public  duty  for  the  general  benefit,  the  cost  of 
which  cannot  be  imposed  upon  the  abutting  lands.'  But  the 
maintenance  as  well  as  the  construction  of  sewers  and  side- 
walks may  be  charged  to  the  abutting  owners.*  Water  pipes 
in  the  streets '  and  lighting  the  streets  are  within  the  same 
rule.* 


If.  Wolf,  33  Mo.  App.  200 ;  St  Louis 
V.  Oeters,  36  Mo.  456 ;  Hill  v.  Warrell 
(Mich.),  49  N.  W.  Rep.  479;  Walker 
V.  City  of  Aurora  (111.),  29  N.  E.  Rep." 
741,  where  a  sewer  assessment  was 
sustained  though  no  water-mains 
had  been  laid  in  the  street,  distin- 
guishing Hutt  V.  City  of  Chicago,  133 
111.  352. 

iKinsella  v.  City  of  Auburn,  7 
N.  Y.  Supl.  317; 

2  Cone  V.  Hartford,  28  Conn.  363. 
See,  also,  Hungerf ord  v.  Hartford,  39 
Conn.  279;  Clapp  v.  Hartford,  35 
Conn.  66. 

'WiUiamsport  City  v.  Beck,  128 
Pa.  St  147;  Hammett  v.  Philadel- 
phia, 65  Pa.  St.  146;  Wistar  v.  Phila- 
delphia, 80  Pa.  St  505. 

■•  Protestant  Orphan  Asylum's  Ap- 
peal, 111  Pa.  St  135, 142.  One  who 
has  paid  a  tax  for  a  sewer  in  front  of 
bis  property  cannot  be  compelled  to 
pay  a  second  tax  for  another  sewer 
parallel  therewith  in  the  same  street 
Philadelphia  v.  Verner,  8  Pa.  Co.  Ct 


Rep.  97.  Cf,  Michener  v.  City  of 
Philadelphia,  118  Pa.  St  535;  S.  a,  18 
At).  Rep.  174.  That  special  assess- 
ments may  be  levied  for.  the  con- 
struction of  sidewalks,  see  Kemper 
V.  King,  11  Mo.  App.  116;  Flint  v. 
Webb,  25  Minn.  93 ;  White  v.  People, 
94  111.' 604;  State  v.  Fuller,  34  N.  J. 
Law,  327;  Sloan  v.  Beebe,  24  Kan. 
343 ;  Lufkin  v.  Galveston,  58  Tex.  545. 
5  Allen  V.  Drew,  44  Vt  174 ;  Allen- 
town  V.  Henry,  73  Pa.  St  404;  North- 
ern Liberties  v.  Swain,  13  Pa.  St.  113; 
Provident  Inst  v.  Jersey  City,  113 
U.  S.  506.  A  statute  provided  for 
the  construction  of  a  system  of  water- 
works and  that  the  commissioners 
should  establish  a  scale  of  rents  to  be 
called  "  water  rents  "  and  appropri- 
ated to  different  classes  of  buildings 
in  reference  to  their  dimensions,  ex- 
posure to  fire,  etc  It  was  contended 
that  the  term  "rents"  implied  the 
necessity  of  actual  use  by  the  prop- 
erty owner  in  order  to  create  a  liabil- 
ity or  confer  power  upon  the  com- 


*Cooley  on  Taxation  (3d  ed.).  621;  Jonas  v.  Cincinnati,  18  Ohio  St  318; 
Creighton  v.  Scott,  14  Ohio  St  438. 
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§1173.  Assessable  property — Statutory  exemptions. — 

The  fundamental  distinction  between  taxation  and  special 
assessments  is  applied  in  construing  statutory  exemptions 
from  taxation,  and  the  courts  are  firmly  committed  to  the 
doctrine  that  special  assessments  are  not  included  within  the 
meaning  of  the  word  "taxation."  Thus,  while  the  State 
may  not  authorize  corporate  authorities  to  levy  special  assess- 
ments upon  property  of  the  United  States,  as  it  would  be  an 
invasion  of  the  rights  of  a  distinct  sovereignty,  no  such  reason 
exists  as  between  the  several  agencies  of  the  State  govern- 
ment which  are  subject  to  its  control  and  direction,  and  a 
county  may  be  compelled  to  pay  a  special  assessment  against 
its  court-house  for  local  improvements,  although  public  prop- 
erty be  exempt  from  taxation  by  express  statute.' 

§  1173.  Statutory  exemptions  continued. —  The  same  rule 
applies  to  exemptions  of  burying  grounds  from  taxation,* 


missioners.  But  the  court  held  that 
the  protection  in  case  of  fire  was 
sufficient  benefit  though  no  water 
was  taken  or  used  in  the  building. 
Dasey  v.  Skinner,  11  N.  Y.  Supl.  831. 
See,  also,  to  the  same  point,  Warren 
V.  City  of  Chicago,  118  Iir.  339;  s.  C, 
9  N.  E  Rep.  218. 

1  County  of  McLean  v.  City  of 
Bloomington  (1883),  106  111.  209,  fol- 
lowed in  County  of  Adams  v.  City  of 
Quincy  (1889),  130  III  566,  holding, 
however,  that  the  property  could  not 
be  sold  without  express  authority, 
and  that  the  remedy  was  by  man- 
damus, after  judgment  at  law,  to 
compel  payment  of  the  Charga  In 
Luna  V.  Cemetery  Ass'n,  42  Ohio  St. 
138,  it  was  held  that,  authority  to 
assess  being  shown,  whoever  insists 
that  his  property  is  exempt  from  the 
burden  will  be  required  to  support 
his  claim  by  a  provision  equally  clear ; 
and  although  cemetery  property  was 
exempted  from  taxation  and  from 
sale  under  any  legal  process  what- 
ever, nevertheless  payment  could  be 
secured  by  the  appointment  of  a  re- 


ceiver, by  sequestration,  or  by  such 
other  appropriate  remedy  as  equity 
may  afford.  See,  also,  Louisville  v. 
Nevin,  10  Bush  (Ky.),  549;  S.  C,  19 
Am.  Rep.  78 ;  and  as  to  the  effect  of 
exemption  from  sale  on  execution! 
Bloomington  Cemetery  Ass'n  v.  Peo- 
ple (111.,  1891),  28  N.  E.  Rep.  1076.  But 
in  Lowe  v.  Comm'rs  of  Howard 
County  (1883),  94  Ind.  553,  554,  it  was 
held  that  under  a  general  authority 
no  assessment  could  be  made  against 
a  public  square  of  a  county,  Elliott, 
J.,  saying  that  "  while  an  assessment 
for  improving  a  street  is  not  in  a  strict 
sense  a  tax,  yet  it  so  far  partakes  of 
the  nature  of  a  tax  as  makes  it  oper- 
ative only  upon  property  subject  to 
taxation;"  reiterated  in  substantiallj- 
the  same  language  in  Elliott  ou 
Roads  and  Streets,  403.  See^  also, 
Worcester  County  v,  Worcester,  116 
Mass.  193., 

'^  Lima  v.  Cemetery  Ass'n,  42  Ohio 
St  158 ;  Louisville  v.  Nevin,  10  Bush 
(Ky.),  549.  Under  similar  provisions 
such  is  the  holding  m  New  York: 
.Buffalo  City  Cemetery  v.  Buffalo,  46 
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charitable  institutions,'  church  real  estate,'^  educational  insti- 
tutions and  their  real  estate,'  and  public  school  prop^ty.*   But 


N.  Y.  503,  606,  cited  in  Roosevelt 
Hospital  V.  Mayor,  84  N.  Y.  108,  115 ; 
People  V.  Davenport,  91  N.  Y.  574, 
586.  In  Maryland:  Alexander  v. 
Baltimore,  5  Gill,  398;  Baltimore  v. 
Greenmount  Cemetery,  7  Md.  517. 
In  Missouri :  Lock  wood  v.  St.  Louis, 
34  Mo.  20 ;  St.  Louis  Public  Schools 
n  St.  Louis,  36  Mo.  468;  Sheehan  v. 
Good  Samaritan  Hospital,  50  Mo.  155 ; 
&  C  11  Am.  Rep.  413.  In  Ohio: 
Armstrong  v.  Athens  County,  10  Ohio, 
235;  Cincinnati  College  v.  State,  19 
Ohio,  110;  North  Indiana  R  Co.  v. 
Connelly,  10  Ohio  St  159 ;  Kendrick 
V.  Farquhar,  8  Ohio,  189 ;  Cleveland 
Library  Ass'n  v.  Pelton,  36  Ohio  Sfe 
353;  Price  v.  Methodist  Church,  4 
Ohio,  513;  HuUman  v.  Honcomp,  5 
Ohio  St.  337.  In  Louisiana :  Crowley 
V.  Copley,  3  La.  Ann.  339 ;  Lafayette 
U.Male  Orphan  Asylum,  4  La.  Ann.  1 ; 
Yeatman  v.  Cfandall,  11  La..  Ann. 
330 ;  Rooney  v.  Brown,  21  La.  Ann. 
,  51.  In  Indiana:  Palmer  v.  Stump,' 
29  Ind.  329;  First  Presbt'n  Church  v. 
Fort  Wayne,  36  Ind.  338;  Marks  v. 
Trustees,  37  Ind.  155.  In  Illinois: 
County  of  Adams  v.  City  of  Quincy 
(1889),  130  IlL  566;  Bloomington 
Cemetery  Ass'n  v.  People  (111.,  1891), 
28  N.  E.  Rep.  1076  (the  last  two 
cases  are  cited  in  the  preceding  sec- 
tion) ;  Illinois  &  M.  Canal  v.  Chicago, 
13  III.  403;  Peoria  v.  Kidder,  36  111. 
351 ;  Pleasant  v.  Kost,  39  111.  490 ; 
People  V.  Graceland  Cemetery  Co., 
83  III.  336.  In  Iowa :  Sioux  City  v. 
School  District,  55  Iowa,  150.  In 
Michigan:  Leefevre  v.  Detroit,  3 
Mich.  586.  In  Kentucky :  Bro?idway 
Bapt.  Church  v.  McAtee,  8  Bush,  508. 
In  Kansas :  Paine  v.  Spratley,  5  Kan. 
535.  In  Connecticut:  Bridgeport  v. 
Railroad  Co.,  36  Conn.  355.  In  Cali- 
fornia: Emery  v.  Gas  Co.,  28  Cal. . 


345;  Reclamation  Dist.  v.  Goldman, 
61  Cal.  305.  In  Rhode  Island :  Second 
ITniv.  Soc.  V.  Providence,  6  R.  I.  335 ; 
Matter  of  College  Street,  8  R  L  476 ; 
Beals  jj.  Rubber  Co.,  11  R.  L  381 1  s.  C, 
33  Am.  Rep.  473.  In  Virginia: 
Orange  &c.  R  Co.  v.  Alexandria,  17 
Gratt  176.  In  Pennsylvania :  North- 
ern Liberties  v.  St  John's  Church,  13 
Pa.  St  104 ;  Pray  v.  Northern  Liber- 
ties, 81  Pa.  St  69;  Greensburgh  v. 
Young,  53  Pa.  St  319 ;  Olive  Ceme- 
tery Co.  V.  Philadelphia,  93  Pa.  St 
139.  In  New  Jersey:  Paterson  v. 
Society  &c.,  24  N.  J.  Law,  385 ;  State 
V.  Newark,  27. N.  J.  Law,  185;  State 
V.  Newark,  35  N.  J.  Law,  157. 
(Hoboken  v.  North  Bergen.  43  N.  J. 
Law,  146,  is  consistent  with  the  pre- 
ceding cases.)  In  Massachusetts: 
Boston  &c.  Society  v.  Boston,  116 
Mass.  181 ;  S.  c,  17  Am.  Rep.  153. 
Contra,  Hale  v.  Kenosha,  39  Wis.  599 ; 
Dalrymple  v.  Milwaukee,  53  Wis.  178. 
1'' Exempted  from  taxation  of 
every  kind  "  was  the  language  of  the 
statute.  Sheehan  v.  Hospital,  50  Mo. 
155.  "  From  all  taxes  either  by  State, 
parish  or  city. "  Lafayette  v.  Asyl  um, 
4  La.  Ann.  1.  "  From  all  taxation 
by  State  or  local  laws  for  any  pur- 
pose whatever.''  Zabel  v.  Louisville 
Baptist  Orphans'  Home  (Ky.,  1891), 
17  S.  W.  Rep.  318. 

2  City  of  Atlanta  v.  Church  (1890), 
86  Ga.  730,  overruling  Trustees  v. 
City  of  Atlanta,  76  Ga.  181,  and  S.  G, 
83  Ga.  448;  In  re  Mayor  of  New 
York,  11  Johns.  77;  Northern  Liber- 
ties V.  St  John's  Church,  13  Pa.  St 
104;  Boston  &c.  Society  v.  Boston, 
116  Mass.  181.  See,  also,  City  of  Phil- 
adelphia V.  Contributors  &c.  (Pa.),  32 
Atl.  Rep.  741. 

3  In  re  College  Street  8  R  L  474 
<St  Louis  Pub.  Schools  v.  City  of 


§  1174.J 


LOCAL   ASSESSMENTS. 


1167 


an  exemption  from  all  "  assessments  and  taxes  whatever  by 
the  city,"  etc.,'  or  from  all "  civil  impositions,"  taxes  and  rates,^ 
is  an  effectual  protection. 

§  1174.  Assessments  against  railroad  companies. —  The 

decisions  are  not  entirely  harmonious  in  regard  to  the  legality 
of  assessments  upon  railroad  companies  or  their  property  for 
local  improvements.  It  was  held  in  New  .Jersey  that  a  steani 
railroad  company  was  not  assessable  for  the  expense  of  widen- 
ing a  street  on  which  its  tracks  were  laid,'  and  that  the  road- 
bed of  a  horse  railroad  company  could  not  be  benefited  by  im- 
proving the  grade  of  the  highway,*  but  that  the  road-bed  of 
a  steam  railroad  company  running  through  the  center  of  a 
street  might  be  assessed  for  benefits  resulting  from  the  build- 
ing of  a  sewer.*  Authority  to  assess  "  property  "  benefited 
will  sustain  an  assessment  for  paving  upon  the  rails,  sleepers, 
ties  and  spikes  of  a  street  railway  company,'  but  "  land  and 


St  Louis,  36  Mo.  468;  Lockwood  v. 
St  Louis,  24  Mo.  20.  Contra,  Board 
of  Imp.  V.  Scliool  Dist  (Arlr.,  1892), 
19  S.  W.  Rep.  969,  where  the  subject 
is  thoroughly  discussed;  City  of 
Toledo  V.  Board  of  Education  (1891), 
48  Ohio  St  83.  And  in  City  of  Hart- 
ford V.  West  Middle  District,  45  Conn. 
462,  it  was  held  that  school-house 
grounds  could  not  be  benefited  by 
laying  out  a  street 

iSt  Paul  &c.  R.  Ca  v.  City  of  St 
Paul,  21  Minn.  526. 

*  Harvard  College  v.  Boston,  104 
Mass.  470. 

» State  V.  Newark,  27  N.  J.  Law, 
185,  on  the  ground  that  the  benefit 
was  one  common  to  the  public  and 
not  special. 

*  Davis  V.  City  of  Newark  (N.  J., 
1892),  23  Atl.  Eep.  276.  «  Such  a  ben- 
efit," said  the  court,  "...  is 
confen'ed  upon  the  franchise  and  not 
upon  the  strip  of  land  on  which  the 
cars  run.  The  land,  burdened  with 
the  public  easement,  would  in  no  re- 
spect be  increased  in  value  thereby." 
The  assessment  contemplated  by  the 


statute  was  only  upon  real  estate. 
Matter  of  Comm'rs  of  Public  Parks, 
47  Hun,  302.  See,  also.  King  v.  Dur- 
yea,  45  N.  J.  Law,  258;  City  of 
Bloomington  v.  Chicago  &c.  R  Co. 
(1890),  134  111.  451.  Contra,  Appeal 
of  North  Beach  &c.  R.  Co.,  33  Cal. 
499,  where  a  distinction  is  drawn  be- 
tween horse  and  steam  railroads  in 
respect  of  benefits  in  such  cases.  See, 
also,  Railroad  Co.  v.  Connelly,  10  Ohio 
St  159 ;  Railroad  Co.  v.  Wright  5  R 
I.  459;  Chicago  v.  Baer,  41  111.  306; 
Railroad  Co.  v.  City  of  Chicago,  90 
m.  573 ;  Parmerlee  v.  Chicago,  60  111. 
267. 

5  State  V.  City  of  Passaic  (N.  J., 
1893),  23  Atl.  Rep.  945. 

6  New  Haven  w.  Fairhaven  &c.  R. 
Co.,  38  Conn.  422.  But  People  v. 
Gilon,  126  N.  Y.  147,  holds  that  the 
fact  that  the  rails,  ties  and  tracks  of 
a  street  surface  railroad  are  property 
and  subject  to  taxation  generally 
affords  no  sufficient  reason  for  taxing 
them  for  street  improvements,  when 
the  law  has  not  made  them  specially 
assessable    for  such    purposes.     "  It 
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buildings"  would  not  include  the  franchise  of  the  corpora- 
tion.' It  has  been  declared  to  be  a  conclusive  presumption  of 
law  that  the  road-bed  of  a  (steam)  railroad  company  can  de- 
rive no  possible  benefit  from  the  improvement  of  a  street  con- 
tiguous to  it,  and  that  the  legislature  is  powerless  to  authorize 
an  assessment  upon  it.^  But  depots  and  depot  grounds  and 
other  lands  specially  benefited  are  unquestionably  subject  to 
municipal  assessments.'  ^ 

§1175.  Assessment  districts.^- The  legislature  in  the  ex- 
ercise of  its  power  of  taxation  has  the  right  to  direct  the 
whole  or  a  part  of  the  expense  of  a  public  improvement,  such 
as  the  laying  out,  grading  or  repairing  of  a  street,  to  be  as- 
sessed upon  the  owners  of  lands  benefited  thereby ;  and  the 
determination  of  the  territorial  district  which  should  be  taxed 
for  a  local  improvement  is  within  the  province  of  legislative 
■discretion ;  *  and  when  it  determines  what  lands  which  might 
be  benefited  by  the  improvement  are  in  fact  benefited,  its 
•determination  is  conclusive  upon  the  owners  and  the  courts.' 


-cannot  be  said  as  a  matter  of  course 
that  street  railroads  are  benefited  by 
^  pavement  of  the  streets  through 
which  they  are  laid." 

1  Farmers'  Loan  &  Trust  Co.  v. 
Borough  of  Ansonia  (1891),  61  Conn. 
76. 

2  City  of  Allegheny  v.  Western 
Penn.  R.  Co.  (Pa.,  1891),  21  Atl'.  Eep. 
762 ;  Philadelphia  v.  Railroad  Co.,  33 
Pa.  St  41.  A  railroad  company 
whose  only  interest 'in  a  certain  track 
is  the  right  by  contract  to  run  its 
trains  over  the  track  has  no  such  title 
thereto  as  can  be  subjected  to  special 
assessment  for  a  local  improvement 
Louisville  &c.  R  Co.  v.  City  of  East 
St.  Louis  (1891),  134  111.  656.  Where 
the  assessment  is  authorized  upon 
property  abutting  on  a  street,  the 
right  of  way  of  a  railroad  company 
across  the  street  is  not  assessable. 
Chicago  &c.  E. .  Co.  v.  South  Park 
•Comm'rs,  11  111.  App.  563;  South 
Park  Comm'rs  v.  Railroad  Co.,  107 


111.  105.  Of.  Northern  Ind.  R.  Co.  v. 
Connelly,  10  Ohio  St  159. 

'  Borough  of  Mt  Pleasant  v.  Balti- 
more &a  R,  Co.  (Pa.),  20  AtL  Rep. 
1052  (sidewalk) ;  Chicago  &o.  E.  Co. 
V.  City  of  Chicago  (111.,  1891),  29  N.  E. 
Rep.  1109;  In  re  Alexander  Ave.,  17 
N.  Y.  Supl.  933 ;  Ludlow  v.  Trustees, 
78  Ky.  357 ;  Chicago  &c.  R.  Co.  v. 
People,  130  111.  104.  See,  also.  In  re 
County  of  Hampshire,  143  Mass.  424. 

*  Mr.  Justice  Gray  in  Spencer  v. 
Merchant,  135  U.  S.  345, 355 ;  WUlard 
V.  Presbury,  14  Wall.  676 ;  Davidson 
V.  New  Orleans,  96  U.  S.  97;  Mobile 
County  V.  Kimball,  102  IT.  S.  691; 
Hagar  v.  Reclamation  District,  111 
U.  S.  701. 

">  Spencer  v.  Merchant,  125  U.  S. 
345,  356.  "  In  no  part  of  the  law  of 
taxation  has  the  practice  of  our 
State  governments  left  the  discretion 
of  the  legislature  more  entirely  un- 
fettered than  in  laying  and  appor- 
tioning  such  assessments,  and  the 


§  1176.] 


LOCAL    ASSESSMENTS. 


1169 


§  1176.  The  same  subject  continued. —  The  legislature,  in 
the  absence  of  constitutional  prohibition,  may  delegate  to  the 
local  authorities  the  pow^r  to  establish  the  districts  upon 
which  the  assessments  shall  be  levied,  and  the  rule  as  stated 
in  the  preceding  section  applies  here,  that  their  decision  in 
the  matter  is  conclusive.'  But  whether  the  legislature  or  the 
municipal  autliorities  fix  the  district,  there  are  many  ca's^s 
which  hold  that  the  power  is  subject  to  limitations ;  that  if  tl|e 
property  is  so  situated  as  to  render  it  physically  impossible 
for  the  improvement  to  benefit  it,  or  the  discretion  is  exer- 
cised so  as  to  leave  no  public  character  whatever  to  the  dis- 


ease must  be  most  extraordinary  and 
clearly  exceptional  to  warrant  any 
court  in  declaring  that  the  discretion 
has  been  abused  and  the  legislative 
authority  exceeded."  Cooley  on 
Taxation  (2d  ed.),  145;  People  v. 
Brooklyn,  4  N.  Y.  419.  the  leading 
case;  McFerron  v.  AUoway,  14  Bush 
(Ky.),  580;  Shaw  v.  Dennis,  10  111. 
405;  Michener  v.  Philadelphia,  118 
Pa.  St  535 ;  Litchfield  v.  Vernon,  41 
N.  Y.  123;  Philadelphia  v.  Field,  58 
Pa.  St.  320 ;  Macon  v.  Patty,  57  Miss. 
378 :  Langhbme  v.  Robinson,  80  Gratt 
661 ;  Kelley  u.  Cleveland,  34  Ohio  St. 
468;  Hoyt  v.  East  Saginaw,  19  Mich. 
39;  Bigelow  v.  Chicago,  90  111.  49; 
Kingman  &c..  Petitioners,  153  Mass. 
566;  s.  C  27  N.  E.  Rep.  778;  Nevin 
V.  Roach,  86  Kj'.  493 ;  Meggett  v.  City 
of  Eau  Claire  (Wis.,  1892),  51  N.  W. 
Rep.  56(5 ;  City  of  Harrisburg  v.  Mc- 
Cormick,  K9  Pa.  St  213;  Chester 
City  IV  Black,  132  Pa.  St  570 ;  City  of 
St  Louis  V.  Excelsior  Brewing  Co., 
96  Mo.  677 ;  Oonwell  v.  Connersville, 
8  Ind.  358 ;  People  v.  Supervisors  &c., 
20  N.  Y.  352,  255 ;  Malchus  v.  High- 
ilands,  4  Bush,  547;  Waterville  v. 
Kennebec  Co.,  59  Me.  80 ;  Challis  v. 
Parker,  11  Kan.  394 ;  People  v.  Law- 
rence, 41  N.  Y.  137;  Hingham  &c. 
Turnpike  v.  Norfolk  County,  6  Allen, 
358 ;  Parker  v,  Challia,  9  Kan.  155 ; 
Baltimore  v.  Hughes,  1  Gill  &  J.  480; 
74 


Gordon  v.  Carnes,  47  JST.  Y.  608;  St 
Louis  V.  Deters,  36  Mo.  458 ;  Arnold 
V.  Cambridge,  106  Mass.  352 ;  Gum- 
ming V.  Grand  Rapids,  46  Mich.  150; 
Scovill  u.  Cleveland,  1  Ohio  St  136; 
Hines  v.  Leavenworth,  3  Kan.  186 ; 
Terry  v.  Hartford,  ^9  Conn. '  291 ; 
Cody  V.  Fort  Wayne,  43  Ind.  197; 
Warren  v.  Henly,  31  Iowa,  34  ;  Hill 
V.  Higdon,  5  Ohio  St  248;  Williams 
V.  Detroit,  3  Mich.  560 ;  Motz  v.  City, 
18  Mich.  495;  Halsey  «.. People,  84 
111.  89;  Wright  v.  People,  87  111.  583; 
Cook  V.  Slocum,  27  Minn.  509 ;  Brown 
V.  Denver,  3  Colo.  169;  Burnett  r. 
Sacramento,  13  Cal.  76;  Common- 
wealth V.  Woods,  44  Pa.  St  113; 
Whiting  V.  Townsend,  57  Cal.  515 ; 
Petition  of  Brady,  85  N.  Y.  368 ;  Lud-. 
low  V.  Trustees,  78  Ky.  357 ;  In  re 
Bassford,  50  N.  Y.  509;  Joseph  v. 
O'Donoghue,  31  Mo.  845 ;  Rogers  v. 
St  Paul,  22  Minn.  494;  Ex  parte 
Mayor,  23  Wend.  377.  As  to  what 
property  is  "adjoining  the  locality  to 
be  affected  "  within  a  constitutional 
provision,  see  City  of  little  Rock  v. 
Katzenstein^  52  Ark.  107. 

1  Elliott  on  Roads  and  Streets,  396 ; 
Cooley  on  Taxation  (2d  ed.),  640; 
Rbgers  v.  St  Paul,  22  Minn.  494 ;  Tev- 
gardeft  v.  Bacine,  56  Wis.  645 ;  Meg- 
gett V.  City  of  Eau  Claire  (Wis.,  1893), 
51  N.  W.  Rep.  566, 
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triot,  or  if  it  clearly  appears  that  there  is  no  benefit  which 
the  property  did  not  before  possess,  the  assessment  will  be 
set  aside.^ 

§  1177.  Prescribed  formalities  must  be  strictly  followed. 

In  order  to  charge  the  owners  of  property  with  the  cost  of  an 
improvement,  the  power  must  not  only  be  expressly  conferred 
by  law,  but  the  provisions  of  the  law  must  be  strictly  pur- 
sued. The  successive  steps  to  be  taken  preliminary  to  order- 
ing the  wor]£  done,  the  manner  of  letting  the  contract  and 
the  mode  of  constructing  the  improvement,  when  provided 
for  in  the  law,  are  intended  for  the  protection  of  the  property 
owner  and  are  his  safeguards  against  the  exercise  of  arbitrary 
power.  Each  act  required  to  be  done  is  essential  to  the  exer- 
cise of  the  jurisdiction  and  each  must  be  rigidly  pursued. 
The  courts  cannot  say  that  the  omission  of  some  requirement 
is  unimportant  or  that  an  act  different  from  that  directed  is 
substantially  as  good.  The  efPeot  of  the  proceeding  being  to 
charge  the  property  of  the  citizen  with  a  burden  for  the  pub- 
lic benefit,  the  requirements  of  the  law  as  to  the  exercise  of 
the  power  should  be  deemed  mandatory.^ 

I  In  Edwards  v.  City  of  Chicago  100  Mo.  300;  Hanscom  v.  City  of 
(111.,  1893),  30  N.  E.  Rep.  350,  it  was  Omaha,  11  Neb.  37.  "  In  the  absence 
contended  that  an  assessment  for  an  of  fraud,  oppression  or  manifest 
underground  sewer  upon  all  lands  mistake  such  determinations  are  con- 
within  a  given  district  was  valid,  be-  elusive."  Davies  v.  City  of  Saginaw 
cause  the  commissioners  had  found  (Mich.,  1891;,  49  N.  W.  Rep.  667 ; 
that  they  would  be  benefited  by  the  Thomas  v.  Gain,  35  Mich.  155,  a  lead- 
improvement.  But  the  court  held  ing  case,  afiirming  the  right  of  the 
that  this  clearly  could  not  be  im-  judiciary  to  pronounce  an  arbitrary 
posed  on  lands  which  could  not  be  determination  invalid.  See,  also,  In 
connected  with  the  sewer,  or  unless  re  Washington  Ave.,  69  Pa.  St  352 ; 
some  provision  for  such  connection  Craig  v.  Philadelphia,  89  Pa.  St.  265 ; 
was  made  in  the  ordinance.  State  v.  Seely  v.  Pittsburgh,  83  Pa,  St  360. 
Mayor  &c.  (N.  J.,  1891),  21  Atl.  Rep.  ^Flewellen  v.  Proetzel  (Tex.,  1891), 
453,  a  similar  case ;  City  of  Blooming-  15  S.  W.  Rep.  1043;  Worthington  v. 
ton  w,  Chicago  &c.  R.  Co.  (1890),  134  111.  Covington,  83  Ky.  265;  Murphy  v. 
451 ;  Speer  v.  City  of  Athens,  85  Ga.  Louisville,  9  Bush  (Ky.),  189;  City  of 
49;  S.  C,  11  S.  E.  Rep.  802;  Paulson  Spokane  Falls  v.  Browne  (Wash.),  37 
V.  City  of  Portland,  16  Oregon,  450;  Pac.  Rep.  1077;. Allen  v.  Galveston, 
State  V.  City  of  Newark  ^.  J.),  13  51  Te.^.  303;  Savage  u  City  of  Bufifalo, 
Atl.  Rep.  770 ;  City  of  Detroit  v.  Daly,  14  N.  Y.  Supl.  101 ;  Brophy  v.  Land- 
68  Mich.  503;  Preston  v.  Roberts,  13  man,  38  Ohio  St  543;  Lowell  v. 
Bush  (Ky.),  570;  Keith  w.  Bingham>  Wheelook,  11  Gush.  391;  Chicago  v- 
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§1178.  The  same  subject  continued. —  Thus,  where  the 
charter  requires  notice  of  intention  to  order  an  assessment, 
such  notice  is  essential  to  its  validity.'    So,  also,  where  pre- 


Wright,  33  111.  192 ;  City  of  St  Louis 
V.  Rankin,  96  Mo.  497 ;  Sewall  v.  St 
Paul,  20  Minn.  511 ;  In  re  Manhattan 
R  Co.,  102  N.  Y.  301;  Ziegler  v. 
Flack,  54  N.  Y.  Super.  Ct.  69 ;  New- 
man V.  City,  32  Kan.  456 ;  Lyon  v. 
Alley,  130  U.  S.  177 ;  State  v.  Bayonne, 
49  N.  J.  Law,  311.  "The  mode  in 
such  cases  constitutes  the  measure  of 
the  power.''  Field,  C.  J.,  in  Zottman 
V.  San  Francisco,  20  Cal.  102; 
D'Antignae  v.  Augusta,  31  Ga.  700 ; 
Lexington  v.  Headley,  5  Bush  (Ky^, 
508 ;  Lott  V.  Ross,  38  Ala.  156 ;  Welker 
V.  Potter,  18  Ohio  St  85;  Fitch  v. 
Pinckard,  5  111.  78;  Hawthorne  v. 
East  Portland,  13  Oregon,  271 ;  Hen- 
derson V.  Baltimore,  8  Md.  352; 
White  V.  Stevens,  67  Mich.  33 ;  a  C., 
34  N^  W.  Rep.  255 ;  Rathbun  v.  Acker, 
18  Barb.  393 ;  Ranch  v.  City,  32  Kan. 
456 ;  Crane  v.  Janesville,  20  Wis.  305 ; 
Hurf ord  v.  Omaha,  4  Neb.  336 ;  Knox 
V.  Peterson,  21  Wis.  247;  State  v. 
Passaic,  41  N.  J.  Law,  90 ;  Collins  1i. 
Louisville.  2  B.  Mon.  (Ky.)  134 ;  Mer- 
rill V.  Abbott,  62  Ind.  549 ;  State  v. 
Hudson,  29  N.  J.  Law,  104;  Ci-osa 
V.  Morristown,  18  N.  J.  Eq.  305; 
Whalen  v.  La  Crosse,  16  Wis.  270; 
State  V.  Crawford,  36  N.  J.  Law,  394; 
Finney  v.  Oshkosh,  18  Wis.  220 ;  State 
V.  Perth  Amboy,  38  N.  J.  Law,  425 ; 
Fletcher  v.'  Oshkosh,  18  Wis.  229; 
Benton  v.  Milwaukee,  50  Wis. 
368;  Leach  v.  Cargill,  60  Mo.  316; 
Butler  V.  Nevin,  88  111.  575;  Hummel- 
man  V.  Danes,  32  Cal.  441 ;  Church- 
man V.  Indianapolis,  110  Ind.  259; 
Dougherty  v.  Hitchcock,  35  Cal.  512; 
Frost  V.  Leatherman,  55  Mich.  33; 
Hall  V.  Chippewa  Falls,  47  Wis.  267, 
followed  in  Drummond  v.  City  of 
Eau  Claire  (Wis.),  48  N.  W.  Rep.  244; 
State  n  Babcocl^  20  Neb.  522;  Eilert 


V.  Oshkosh,  14  Wis.  587;  Green  v. 
Ward,  83  Va.  324;  Smith  v.  Mil- 
waukee, 18  Wis.  63 ;  Fort  Smith  v. 
Davis,  57  Tex.  235 ;  Bouldin  v.  Balti- 
more, 15  Md.  18;  In  re  Eager,  46 
N.  Y.  100 ;  Columbus  v.  Story,  35  Ind. 
97 ;  Hewes  v.  Reis,  40  Cal.  255 ;  Mas- 
sing V.  Ames,  37  Wis.  645 ;  Fulton  w 
Lincoln,  9  Neb.  358;  Pond  v.  Chip- 
pewa County,  43  Wis.  63;  Starr  v. 
Burlington,  45  Iowa,  87;  Merritt  v. 
Portchester,  71  N.  Y.  309;  People 
V.  Maher,  56  Hun,  81;  Elliott  on 
Roads  and  Streets,  372;  1  Desty  on 
Taxation,  §  106 ;  2  Dillon  on  Munic. 
Corp.  (4th  ed.),  §  769.  That  minor 
provisions  will  sometimes  be  deemed 
directory,  or  a  substantial  compliance 
su£Bcieut,  see  Gearhart  u  Dixon,  1 
Pa.  St  224;  Parish  v.  Golden,  35*  N. 
Y.  464;  State  v.  South  Orange,  49 
N.  J.  Law,  104 ;  Stebbins  v.  Kay,  4 
N.  Y.  Supl.  566;  Strauss  v.  Cincin- 
nati, 23  Weekly  Law  Bui.  359 ;  Jen- 
kins V.  Stetler,  118  Ind.  375.  Directory 
constructions  deprecated  in  Elliott  on 
Roads  and  Streets,  373.  In  Flewellen 
V.  Proetzel  (Tex.^  1891),  15  S.  W.  Rep. 
1043,  it  is  said  that,  after  an  improve- 
ment has  been  regularly  made,  it  may 
be  doubted  whether  a  more  liberal 
rule  should  not  be  extended  to  the 
acts  which  are  subsequently  to  be  per- 
formed in  order  to  perfect  the  remedy 
of  the  contractor  for  the  collection 
of  his  debt  See,  also,  Davies  v.  City 
of  Saginaw  (Mich.),  49  N.  W.  Rep. 
667 ;  Newell  v.  Cincinnati  (Ohio),  15 
N.  E.  Rep.  196. 

1  Tifft  V.  City  of  Buffalo,  7  N.  Y. 
Supl.  633 ;  Fayssoux  v.  De  Chaurand, 
36  La.  Arm.  547.  See,  also,  Welker 
V.  Potter,  18  Ohio  St  85 ;  Smith  v. 
City  of  Toledo,  24  Ohio  St  126. 
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liminary  estimates  op  surveys  are  required,  these  are  regarded 
as  conditions  precedent  to.  an  assessment.'  And  where  the 
charter  provided  "  that  whenever  the  common  council  shall 
determine  that  it  is  necessary  to  construct "  a  sewer,  they 
sliall  cause  plans  and  specifications  to  be  made  and  filed,  and 
bidi  are  then  to  be  advertised  for,  it  was  held  that  an  assess- 
ment for  the  construction  of  a  sewer  the  necessity  for  which 
had  not  been  previously  deteriajined  upon  by  the  common 
council  was  invalid.* 

§  1179.  Ordinance  or  resolution. —  The  proper  municipal 
body  may,  in  the  absence  of  a  statutory  or  charter  provision 
requiring  an  ordinance,  initiate  proceedings  by  order  or  reso- 
lution.' But  where  the  statute  provided  that  "  cities  are  au- 
thorized and  empowered  to  enact  ordinances,"  etc.,  it  was 
held  that  taxes  levied  for  street  improvements  simply  under  a 
resolution  of  the  city  council  were  invalid,  and  could  not  be 
validated  by  a  subsequent  ordinance.*    The  ordinance  must 


1  Brady  v.  King,  53  Cal.  44 ;  In  re 
Garvey,.77  N.  Y.  533 ;  Frosh  v.  Galves- 
ton (Tex.),  11  S.  W.  Eep.  402.;  Dyer  v. 
Heydenfeldt(Cal.,  18S4),4.West  Coast 
Eep.  585.  See,  also,  Mattingly  v.  City,' 
100  Ind.- 545;. City  w  Fox,  78  Ind.  1. 

'i  White  V.  Stevens,  67  Micb.  33 ;  s.  C, 
34  N.  W.  Rep.  255.  See,  also,  Hoyt  v. 
City  of  Saginaw,  19  Mich.  39.  Cf. 
Beecher  v.  City  of  Detroit  (Mich.,  1893), 
53  N.  W.  Eep.  731 ;  City  of  Raleigh  v. 
Peace,  110  N.  C.  32;  s.  a,  14  S.  E. 
Eep.  531.  A  declaration  of  the  ne- 
cessity does  not  involve  the  enumer- 
ation of  details.  Davies  v.  City  of 
S;iginaw  (Mich.,  1891),  49  N.  W.  Eep. 
666,  ■  See,  also,, Young  v.  St.  Louis, 
47  Moi  493 ;  Stuy vesant  v.  Mayor  &o., 
7  Oo'wen,  588;, Jackson  v.  State,  104 
Ind.  516:  Fisher  v.  Vaughan,  10 
Upper  Can.  Q.  B.  .492.  Omissions  in 
tli3  preliminary  steps  which  are 
mere  matters  of  form  will  notvitiate 
the  assessment.  Knell  v.  City  of 
Buffalo,  7  N.  Y.  S  ipl.  333.  See,  also, 
Illinois  Cent,  R  Co.  v.  Decatur,  126 
111.  93 ;  Wood  v,  Strother,  76  Cal.  545. 


An  assessment  for  grading  an  alleged 
street  which  has  never  been  laid  out, 
opened  or  in  any  way  made  a  public 
highway  by  competent,  authority  is 
illegal.  Copcutt,  v.:  City  of  Yonkers, 
13  N,  Y.  Supl.  453.  See,  also.  City  of 
Philadelphia  v.  Bail  (Pa.),  23  Atl.  Eep. 
564.  But  it  was  held  in  Maywood 
Co.  V.  Village  of  Maywood  (IIJ.),  29 
N.  E.  Rep.  704  (following  Village  of 
Hyde  Park  v.  Borden,  94  111.  26),  that 
an  ordinance  for  the  construction  of 
a  sewer  by  special  assessment  may 
be  passed  before  title  to  the  land  to 
be  taken  for  the  sewer,  has  been  ac- 
quired. 

'Moberry  v.  JeflfersonvilJe,  38  Ind. 
198;  Harney  v.  Heller,  47  Cal.  17; 
Emery  v.  San  Francisco,  28  Cal.  375. 

<  Newuian  v.  Emporia,  32  Kan.  456. 
See,  also,  Barron  v.  Krebs,  41  Kan. 
338 ;  City  of  Scranton  p.  Bariies  (Pa.). 
23  Atl.  Eep.  777 ;  Elliott  on  Eoads  and 
Streets,  380.  The  law  in  force  at  the 
time  of  the  passage  of  the  ordinance 
should  govern  the  manner  of  assess- 
ment and  rights  and  liabilities  of 
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be  enacted  in  the  mode  prescribed  by  law;  If  the  concur- 
rence of  more  than  a  majority  of  the  members  of  a  board  is 
required,  an  assessment  for  improvements  undertaken  in  ac- 
cordance with  a  vote  passed  by  less  than  the  number  specified 
cannot  be  enforced.^  The  same  rule  was  applied  where  the 
resolution  was  not  submitted  to  the  mayor  for  his  approval 
in  compliance  with  the  provisions  of  the  charter.^ 

§  1180.  Petition. —  Unless  the  statute  s6  requires,  a  peti- 
tion by  property  owners  is  not  a  necessary  preliminary  to  the 
institution  of  the  proceedings.'  But  where  a  petition  of  a 
certain  number  or  proportion  of  the  owners  of  property  is 
necessary  to  set  the  machinery  of  the  statute  authorizing  the 
improvement  in  motion,  a  petition  meeting  all  the  require- 
ments is  an  indispensable  prerequisite  to  the  jurisdiction  of 
the  municipal  authorities.*    One  whose  land  is  sold  for  non- 


owners.  City  of  Cincinnati  v.  Season- 
good,  46  Ohio  St  296;  s.  o.,  31  N.  E. 
Rep.  630. 

iTown  of  Albuquerque  v.  Zeiger 
(N.  M.),  27  Pac.  Rep.  315;  Wood 
V.  City  of  Galveston,  76  Tex.  136, 
holding  the  petition  to  collect  the 
assessment  iiisufflcient  to  support  a 
judgment  by  default,  for  failure  to 
allege  that  the  vote  was  passed  by 
two-thirds  as  there  required.  Price  v. 
Railroad  Co.,  13  Ind.  58 ;  Xogansport 
V.  Legg,  30  Ind.  315;  Chamberlain  v. 
Cleveland,  34  Ohio  St  55 ;  Petition  of 
De  Pierris,  82  N.  Y.  243;  Danville  v. 
Shelton,  76  Va.  325 ;  Matter  of  the 
Metropolitan  Gas  Light  Co.,  85  N.  Y. 
526.  See,  also,  Holt  v.  S6merville, 
127  Mass.  408 ;  and  as  to  quorums 
and  majorities,  ch.  IX,  voL  I,  on  Pub- 
lic Boards. 

'i  Twiss  V.  Port  Huron,  63  Mich.  528. 
See,  also,  as  to  requirements  of  sev- 
eral readings  of  an  ordinance,  State 
c.  Ne!wark,  30  N.  J.  Law,  303;  Weill 
t'.  Kenfield,  54  Cal.  Ill ;  Cutconlb  v. 
Dtt,  60  Iowa,  156.  Of.  Barton  v.  Pitts- 
burgh, 4  Brews.  373.  It  suflSciently 
appears  thiit  the  proceedings  of  a 
council    in  referring  a  petition  for 


street  improvement  were  presented 
to  the  mayor  for  approval,  when  .it  is 
shown  that  the  documents  were 
given  to  the  mayor's  clerk,  who,  in 
accordance  with  his  custom,  was  at 
the  office  to  receive  such  papers,  and 
that  the  mayor  afterwards  attempted 
to  approve  them.  Knell  v.  City  of 
BufiFalo,  7  N.  Y.  Supl.  233.  "  Ihere  is 
some  conflict  in  the  authorities  as  to 
when  the  provisions  of  a  statute  con- 
cerning the  adoption  of  ordinances 
shall  be  considered  mandatory  and 
when  directory,  but  we  believe  the 
only  safe  rule  in  assessment  cases  is 
to  consider  all  such  provisions  man- 
datory unless  there  is  afr  exceedingly 
strong  reason  for  holding  them  to  be 
directory."  Elliott  on  Roads  and 
Streets,  389,  n.  5,  and  case  cited. 

'Farrar  v.  St  Louis,  80  Mo.  379; 
Dennison  v.  Kansas  City,  95  Mo.  416 ; 
Barber  Asphalt  Paving  Co.  v.  Go- 
greve,  41  La.  Ann.  351 ;  S.  C,  5  So. 
Rep.  848. 

^Zeigler  v.  Hopkins,  117  U.  S.  683, 
holding  that  if  the  requisite  Dumber 
do  not  apply  the  whole  proceedings 
are  null  and  void.  Holland  v.  Balti- 
more, 1 1  Md.  186 ;  Baltimore  v.  Escli- 
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payment  of  an  assessment  for  benefits  may  show,  in  ejectment 
to  recover  back  the  land,  that  the  petition  was  not  signed  by 
the  requisite  majority  although  the  improvement  was  ordered 
on  the  basis  of  the  petition  as  presented.* 

§1181.  The  same  subject  continued. —  But  a  special  as- 
sessment, invalid  only  for  the  insufficiency  of  the  petition  and 
of  the  number  of  signatures  th^eto  required,  may  be  cured 
by  an  act  of  the  legislature ;  *  and  it  has  been  held  that  slight 
changes  and  modifications  may  be  made  in  the  course  of  the 
work  without  a  petition  therefor,  where  it  does  not  appear 
that  such  changes  increase  the  cost.'    The  petitioners  are  not 


bach,  18  Md.  3T6;  Miller  v.  Mobile, 
47  Ala.  163 ;  People  v.  Rochester,  21 
Barb.  656 ;  In  re  Sharp,  56  N.  Y.  257 ; 
People  V.  Brooklyn,  71  N.  Y.  495;  In 
re  Kiernan,  62  N.  Y.  457 ;  Boyle  v. 
Brooklyn,  71  N.  Y.  495 ;  Zimmerman 
V.  Snouden.  88  Mo.  218;  Jeflfei-S(n 
County  V.  Cowan,  54  Mo.  234 ;  Thom 
V.  West  Chicago  Park  Comm'rs,  130 
111.  594 ;  s.  C,  23  N.  E.  Rep.  520 ;  State 
V.  Nelson,  57  Wis.  147 ;  Wells  v.  Burn- 
ham,  20  Wis.  112;  Town  of  Albu- 
querque V.  Zeiger  (N.  M.);  27  Pac. 
Rep.  315;  State  v.  Orange,  32  N.  J. 
Law,  49 ;  Carron  v.  Martin,  26  N.  J. 
Law,  594;  State  v.  Hand,  31  N.  J. 
Law,  547 ;  State  y.  Newark,  37  N.  J. 
Law,  415  (reversing  s.  C.,  35  N.  J. 
Law,  168);  Camden  v.  Mulford,  26 
N.  J.  Law,  49:  State  w.  Elizabeth,  37 
N.  J.  Law,  432 ;  In  re  Royal  St.,  16 
La.  Ann.  393;  Daniel  v.  New  Or- 
leans, 26  La.  Ann.  1;  McGuinn  v. 
Peri,  16  La.  Ann.  326;  McKee  v. 
Brown,  23  La.  306;  Lexington  v. 
Headley,  5  Bush  (Ky.),  508 ;  Louisville 
V.  Hyatt,  2  B.  Mon.  (Ky.)  177.  A 
board  being  authorized  to  make  as- 
sessments on  a  petition  of  two-thirds 
of  the  owners  of  adjoining  lots,  or 
without  a  petition  by  a  two-thirds 
vote  of  the  board,  the  fact  that  there 
was  an  insufficient  petition  will  not 
avoid  assessments  made  by  a  two- 
thirds  vote.    McEneney  v.  Town  of 


Sullivan,  125  Ind.  407 ;  s.  C,  25  N.  E. 
Rep.  540.  But  in  such  a  case  either  one 
or  the  other  of  the  conditions  must  be 
complied  with.  Covington  v.  Casey, 
3  Bush  (Ky.),  698 ;  Tallant  v.  Burling- 
ton, 39  Iowa,  543 ;  Mulligan  v.  Smith, 
59  Cal.  206 ;  Burnett  v.  Sacramento, 
12  Cal.  76;  Turrill  v.  Grattan,  53  Cal, 
97;  Welsford  v.  Weidlein,  23  Kan. 
601;  Shaffer  v.  Weech,  34  Kan.  595; 
Miller  v.  Mobile,  47  Ala.  163 ;  James 
V.  Pine  Bluff,  49  Ark.  199;  Kyle  v. 
Malin,  8  Ind.  34 ;  Moberry  v.  Jeffer- 
sonville,  38  Ind.  198;  Forsyth  v. 
Kreuter,  100  Ind.  27 ;  Delphi  v.  Evans, 
36  Ind.  90 ;  Hager  v.  Burlington,  42 
Iowa,  661;  Henry  v.  Thomas,  119 
Mass.  583 ;  Maguire  v.  Smock,  42  Ind. 
1  (signatures  obtained  by  bribery). 
See,  also,  Dennison  v.  Elansas  City, 
95  Mo.  416;  Meyer  v.  Fromm,  108 
Ind.  208. 

"Zeigler  v.  Hopkins,  117  U.  S.  683. 
Cf.  In  re  Michie  &c.,  11  Up.  Can.  C. 
P.  379;  Wright  v.  Tacoma,  3  Wash. 
T.  410. 

^People  V.  Wilson,  8  N.  Y.  Supl. 
326;  Whitney  v.  City  of  Pittsburgh 
(Pa.),  23  Atl.  Rep.  395 ;  Bingaman  v. 
City  of  Pittsburgh  (Pa.),  23  AtL  Rep. 
395. 

3  0'Reilley  v.  Kingston,  114  N.  Y. 
439 ;  s.  c,  21  N.  E.  Rep.  1004.  Under 
the  charter  of  Kansas  City  (Acts  Mo. 
1875,  p.  250),  which   provides  that 
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estopped  to  deny  the  validity  of  the  tax  levy  on  the  ground 
that  the  statute  was  not  complied  with  in  making  the  im- 
provement.* 

§  1182.  Description  of  improvement. — It  is  frequently 
provided  that  the  ordinance  shall  set  out  the  nature,  charac- 
ter, locality,  description,  etc.,  of  the  improvement."  Upon 
the  principle  that  id  cerium  est  quod  cerium  reddi potest,  ordi- 
nances have  been  upheld  which,  though  insufficient  and  in- 
complete in  themselves,  referred  to  specifications  on  file  in  a 
public  office  or  to  maps  or  other  accessible  data  for  a  more 
particular  description.'  And  an  assessment  for  a  street  im- 
provement was  sustained,  although  the  resolution  deciding  to 


streets  shall  not  be  improved  at  the 
expense  of  property  holders  thereon 
until  a  majority  of  them,  in  front 
feet,  petition  for  it,  after  which  such 
petition  shall  be  published,  and  per- 
sons liable  for  the  expense  of  the 
proposed  improvement  may  make 
objections  which  the  council  shall 
hear  and  decide,  and  that  when  the 
ordinance  for  such  improvement  de- 
clares that  the  requirements  as  to 
petition  and  notice  have  been  com- 
plied with,  such  declaration  shall  be 
conclusive  for  all  purposes,  if  the 
council  refuse  a  hearing  when  de- 
manded, to  interested  persons  mak- 
ing objections,  the  execution  of  the 
ordinance  will  be  restrained  until 
such  hearing  is  had.  Denuison  v. 
City  of  Kansas  City,  95  Mo.  416 ;  s.  c, 
8S.  W.  Rep.  429.  That  the  legislature 
may  make  the  determination  of  the 
council  conclusive,  see  Dolan  v.  New 
York,  62  N.  Y.  473;  In  re  Kiernan, 
62  N.  Y.  457.  Petition  need  not  fol- 
low the  statute  literally.  Wahlgjieen 
V.  Kansas  City,  42  Kan.  243. 

1  McLauren  v.  City  of  Grand  Forks, 
6  Dak.  397;  s.  c,  43  N.  W.  Rep.  710. 
Cf.  Burlington  v.  Gilbert,  31  Iowa,  356. 

2  Ordinance  fatal  because  of  an  in- 
sufficient description  of  the  "  exterior 
boundaries ''  of  the  district  to  be  as- 


sessed. Dehail  v.  Morford  (Cal.),  30 
Pac.  Rep.  593.  Ordinance  for  a  brick 
sewer  "with  necessary  man-holes" 
is  not  defective  because  of  failure  to 
specify  the  location  of  the  man-holes. 
City  of  Springfield  v.  Sale,  127  111. 
359,  following  City  of  Springfield  v. 
Mathus  (111.),  16  N.  E.  Rep.  92.  See, 
also,  Pearce  v.  Village  of  Hyde  Pa:rk, 
136  111.  287;  Faber  v.  Grafmiller,  109 
Ind.  306 ;  Ross  v.  Stackhouse,  114Ind. 
200;  Main  v.  Fort  Smith,  49  Ark, 
480;  S.  C,  5  S.  W.  Rep.  801;  Vil- 
lage  of  Hyde  Park  v.  Carton,  133  111. 
100 ;  S.  C,  23  N.  E.  Rep.  590  (insnffi 
cient  description.  See,  also,  Ogden  v. 
Town  of  Lake  View,  121  111.  422); 
Doane  v.  Houghton,  75  Cal.  360 ;  Blair 
V.  Lunning,  76  Ual.  134. 

s  State  V.  Mayor,  33  N.  J.  Law-,  49; 
Pearce  v.  City  of  Hyde  Park,  126 
111.  287 ;  State  v.  Morristown,  34  N.  J. 
Law,  445;  Stone  v.  Cambridge,  6 
Cush.  370 ;  Galbreath  v.  Newton,  SO 
Mo.  App.  .380;  Morau  v.  Lindell,  53 
Mo.  339 ;  Cdrlin  v.  Cavender,  56  Mo. 
288.  See,  also,  Kimble  v.  City  of 
Peoria  <I11.),  29  N.  E.  Rep.  733 ;  Ster- 
ling V.  Gait,  117  111.  17;  McChesney 
V.  Village  of  Hyde  Park  (111.),  38  N. 
E.  Rep.  110 ;  Green  v.  City  of  Spring- 
field, 130  111.  515 ;  s.  C,  33  N.  E.  Eepi 
602. 
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make  the.improvement  according  to  plans  to  be  prepared  by  the 
city  surveyor,  and  calling  for  proposals,  was  adopted  before 
the  plans  and  specifications  for  the  work  were  filed,  where  the 
plans  were  tiled  and  approved  before  adopting  the  final  ordi- 
nance providing  for  the  improvement;  the  statute  not  requir- 
ing a  separate  approval  of  the  plans  And  specifications  before 
publishing  for  bids.' 

§  1183.  Delegation  of  matters* of  detail.— The  authority 

to  make  improvements  cannot  be  delegated  by.  the  municipal 
body  to  whom  it  is  confided,  but  the  rule  does  not  extend  to 
matters  of  mere  detail,^  or  forbid  the  transaction  of  the  busi- 
ness by  the  methods  commonly  used  bj'^  legislative  bodies. 
Thus,  where  the  mayor  appointed  a  committee  to  make  the 
assessment,  and  the  common  council  adopted  the  report  of 
such  committee,  the  assessment  was  held  to  be  valid,  as  it 
came  into  existence  by  virtue  of  the  creative  power  of  the 
vote  of  the  common  council  in  adopting  the  report.' 

§  1184.  Necessity  of  prescribed  rule  of  apportionment.— 

.The  law  providing,  for  a  local  assessment  must  establish  some 
definite  scheme  within  constitutional  limits  for  the  apportion- 
ment of  the  tax  upon  the  lands  on  which  the  special  burden 
is  imposed.  Authority  to  a  common  council  to  assess  upon 
certain  property  so  much  of  the  expense  "  as  they  shall  deem 
•just  and  equitable  "  was  held  to  be  too  vague  to  sustain  the 
proceeding.* 

1  Gilmore   v.  City   of   Utica,    131    Albertson    v.  Town  of   Cicero,   129 
N.  y.  26 ;  s.  c,  29  N.  E.  Rep.  84L  111.  226 ;  Davies  v.  City  of  Saginaw 

2  Elliott  on  Roads  and  Streets,  381.    (Mich.),  49  N.  W.  Rep.  667;  Ray  v. 
» Bartram  v.  City  of  Bridgeport,    City,  90  Ind.  567 ;  Hitchcock  v.  Gal- 

35  Cpnn,  122;  s.  C.,10  Atl.  Rep.  470.  veston,  96  U.  S.  341. 
Appointment  by  the  board  of  trust-        *  New  Bmnswick    Rubber  Co.  v. 

ees,  whp  are  authorized  to  make  an  Comm'rs,  38  N.  J.  Law,  190 ;  Barnes 

assessment  for  widening  a  street,  of  v.  Dyer,  56  Vt   469.    In  the  latter 

a  committee  to  prepare  the  assess-  case    the    court   said: — "The    only 

raent,  consistiug  of  two  trustees  and  question  here  is  whether  the  phrase 

the  clerk  of  the  board,  is  not  an  un-  'astheyshalldeem  justandequitable' 

authorized   delegation  of  power  to  is  sufSciently  certain  as  a  standard  of 

the  clerk  where  the  assessment  pre-  assessment    If  it  could  be  properly 

pared  by  the  committee  is  reported  construed  as  meaning, only  what,  was 

to  and  passed  on  by  the  board.    Peo-  just  and  equitable  in  view  of  the 

pie  V.  Lohnas,  54  Hun,  604.    See,  also,  benefit  to  the  premises  fronting  on 
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§  1185.  Notice  —  Stuart  v.  Palmer. — A  leading  case  upon 
the  subject  of  notice  in  assessment  proceedings  is  Stuart  v. 
Palmer,  decided  by  the  Court  of  Appeals  of  New  York.'  The 
facts  in  that  case  briefly  stated  were,  that  commissioners  of 
assessment  were  authorized  by  statute  to  ascertain  what  lands 
were  benefited  by  an  improvement,  and  then  to  apportion  and 
assess  the  cost  upon  such  land  in  proportion  to  benefits.  The 
assessment  when  made  was  declared  to  be  a  lien  upon  the 
land,  and  its  payment  could  be  enforced  by  a  sale  thereof.^ 
No  notice  of  any  liind  was  provided  in  the  law  or  ever  made, 
issued,  published  or  given  to  the  property  holders.  In  the 
course  of  an  elaborate  opinion,  Earl,  J.,  said  :^"  1  am  of  opin- 
ion that  the  constitution  sanctions  no  law  imposing  such  an 
assessment  without  a  notice  to,  and  a  hearing  or  an  opportu- 
nity of  a  hearing  by,  the  owners  of  the  property  to  be  assessed. 
It  is  not  enough  that  the  owners  may  by  chance  have  notice, 
or  that  they  may,  as  a  matter  of  favor,  have  a  hearing.  The 
law  must  require  notice  to  them  and  give  them  the  right  to  a 
hearing  and  an  opportunity  to  be  heard.  It  matters  not, 
upon  the  question  of  the  constitutionality  of  such  a  law,  that 
the  assessment  has  in  fact  been  fairly  apportioned.  The  coa- 
stitutional  validity  of  law  is  to  be  tested,  not  by  what  has 

the  improved  sidewalk  it  would  pos-  Stamford  (1891),  60  Conn.  433,  holds 

sibly  be  sufficient.    The  exceptions  that  in  view  of  the  uniform  practice 

do    not  state    upon  what  view  or  of  assessing  only  for  special  benefits, 

theory  the    assessment  in  question  a  statute  authorizing  an  assessment, 

was  made.     If  said  clause  is  fairly  though  not  limiting  it  in  terms  to 

liable  to  a  diflferent  construction  from  special  benefits,  would  be  construed 

the  one  above  stated,  then  it  fur-  to  contemplate  only  such'  benefita 

nishes  no  legal  standard  of  assess-  Raleigh  v.  Peace,  110  N.  0.  32,  to  the 

ment     Did  the  court  or  common  same  effect;  Shuford  d.  Comm'rs,  86 

council  determine    the    amount  of  N.  C.  562;  City  of  Pueblo  v.  Ri;>biu- 

this  assessment  in  view  of  the  bene-  son,  IS  Colo.  593,  598. 

fit  to  the  abutting  land  or  of  its  value,  '  74  N.  Y.  183. 

or  of  the  personar  convenience  to  ■  2"  The  assessment  when  once  made, 

the  defendant,  or  of  the  ability  of  the  in  the  exercise  of  the  arbitrary  dis- 

defendant  to    pay,   or  of   all  these  cretion  thus  conferred,  would  be  un- 

combined?    .    .    .     The  words  im-  assailable,  and,  however  unjust,  unfair 

port  no  special  limitation."    City :  of  and  oppressive,  would  be  subject  to 

El   Paso  V.  Mundy  (Tex., .  If  93),   80  no  review,  unless  fraud  or  corruption 

S.  W.,Rep.  140,  exactly  in  point.   See,  could  be  shown.''    Stuart  v.  Palmer, 

also,  Whiteford  v.  Probate  Judge,  53  74  N.  Y.  183,  186. 
Mich.  130.     Ferguson  v.  Borough  of 
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bsen  done  under  it,  but  what  may,  by  its  authority,  be  done. 
The  legislature  may  prescribe  the  kind  of  notice  and  the  mode 
in  which  it  shall  be  given,  but  it  cannot  dispense  with  all  no- 
tice." 1 

§  1186.  The  same  subject  continued  —  Ulman  t.  Mayor 

&c. —  The  city  of  Baltimore  was  authorized  by  statute  to  pro- 
vide for  paving  streets  and  for  assessing  the  cost  thereof,  in 
whole  or  in  part,  pro  rata  upon  the  property  abutting  on  the 
street,  and  for  collecting  such  assessment  as  other  taxes  were 
collected.  The  entire  cost  of  the  work,  the  distribution  of 
that  cost  between  the  city  and  the  adjoining  proprietors  and 
the  establishment  of  a  system  —  whether  by  the  front-foot 
rule  or  by  reference  to  the  intrinsic  value  of  each  parcel  of 
land  abutting  on  the  street,  or  by  some  other  standard  —  were 
left  by  the  statute  to  the  discretion  of  the  mayor  and  com- 
mon council.  An  ordinance  was  passed  directing  a  street  to 
be  paved  and  a  certain  portion  of  the  expense  to  be  assessed 
to  abutting  owners  by  the  front-foot  rule —  "and  the  said  tax 
shall  be  a  lien  upon  such  property."  Upon  petition  for  an  in- 
junction to  restrain  the  collection  of  the  tax,  the  question  at 
issue  was  formulated  by  the  Court  of  Appeals  of  Marj'land  as 
follows: — "Can  that  discretion  [in  establishing  the  t-mZc  of 
assessment]  be  lawfully  exercised  by  the  municipality  without 
notice  to  the  individual  whose  property  rights  are  directly 
involved?"*    The  court  held   that  those  rights  were  under 

1  Stuart  13.  Palmer,  74  N.  Y.  183,  Ireland  v.  City  of  Rochester,  51  Barb. 

188.    The  provision  for  notice  was  414 ;  Matter  of  Ford,  6  Lans.  (N.  Y.) 

deemed  to  be  required  in  order  to  93;  Barhyte  v.   Sheppard,  35  N.  Y. 

constitute    "due    process    of    law"  238;  Clark  v.  Norton,  49  N.  Y.  243; 

within  the  fourteenth    amendment  Overing  v.  Foote,  65  N.  Y.  263 ;  Mur- 

of  the  federal  constitution.    Citing  ray's  Leesee  v.  Hoboken  Land  &c. 

Davidson  v.  New  Orleans,  96  TJ.  8.  97.  Co.,  18  How.  273.    See,  also,  Garvin 

See,  also,  on  the  point  that  it  is  a.  fed-  v.  Daussman,  114  Ind.  429 ;  Fries  v. 

eral  question,  Spencer  v.  Merchant,  Brier,  111  Ind.  65;  CampbelH".  Dwig- 

135  U.  S.  345 ;  Ulman  v.  Mayor  &c.,  73  gins,  83  Ind.  473 ;  Brown  v.  City  of 

Md.  587,  609 ;  Weimer  v.  Bruinbury,  Denver,  7  Colo.  305 ;  Whiteford  Tp. 

30  Mich.  201 ;  Westervelt  v.  Gregg,  v.  Probate  Judge,  53  Mich.  130. 
13  N.  Y.  209:  Cooley's  Const  Lim.        ■-!  Ulman    v.  Mayor  of    Baltimore 

355 ;  Butler  v.  Supervisors,  26  Mich.  (1890),  72'  Md.  587.    "  The  first  pro- 

22 ;    Patten  v.   Green,    13  Cal.   325 ;  cess  served  upon  the  citizen  was  a 

Philadelphia  v.  Mullgr,  49  Pa.  440 ;  peremptory  demand  for  the  payment 

Matter  of  Trustees  &c.,  31  N.  Y.  574 ;  of  a  burdensome  lieu  —  a  judgment 
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these  conditions  protected  by  the  provisions  of  the  Federal 
and  State  constitutions,  which  in  substance  declare  that  no 
man  shall  be  deprived  of  his  life,  liberty  or  property  without 
due  process  of  law.^ 

§  1187.  The  same  subject  continued  —  Amery  v.  City  ot 
Keokuk. —  An  Iowa  statute  provided  that  the  cost  of  certain 
street  improvements  might  be  assessed  "  upon  the  lots  or  par- 
cels of  ground,  or  aqy  part  of  either  of  the  same,  fronting  or 
lying  along  said  street."  A  city  ordinance  directed  that  the 
cost  be  charged  to  the  lots,  or  parts  of  lots,  according  to  the 
number  of  feet  each  had  fronting  or  abutting  on  the  street. 
In  an  action  to  recover  from  the  city  taxes  paid  for  improv- 
ing a  street  under  the  ordinance  it  appeared  that  the  plaintiff 
did  not  own  all  of  the  lot  which  abutted  on  the  street,  but  he 
was  the  owner  of  that  part  which  bounded  the  street.  He 
contended  that  his  part  of  the  lot  was  not  chargeable  with 
the  whole  of  the  tax,  but  that  the  interior  part  was  also 


in  rem  and  in  personam  —  imposed 
by  a  municipal  corporation  without 
sumraoDS  or  notice  or  warning,  and 
without  even  an  opportunity  to  ap- 
peal." 

'  TTIman  v.  Mayor  &c.  of  Baltimore, 
73  Md.  587,  returning  to  the  doctrine 
laid  down  in  Mayor  &c.  v.  Scharf,  54 
Md.  499,  and  overruling  Mayor  &c.  v. 
Scharf,  56  Mo  50 ;  Mayor  &c.  v.  Johns 
Hopkins  Hospital,  50  Md  1 ;  Moale  v. 
Mayor  &c,  61  Md.  334;  Albergero. 
Mayor  &c.,  64  Md.  1.  In  support  ot 
this  ruling  the  court  relied  especially 
upon  Stuart  v.  Palmer,  74  N.  Y.  183, 
and  Spencer  u  Merchant,  135  U.  S. 
345 ;  and  also  cited  Walaton  v.  Nevin, 
138  U.  S.  578 ;  Hagar  v.  Reclamation 
District,  111  U.  S.  701;  Davidson?;. 
New  Orleans,  96  U.  S.  97 ;  McMillen 
V.  Anderson,  95  U.  S.  37 ;  Overing  v. 
Foote.  65  N.  Y.  363;  City  of  Phila- 
delphia V.  Miller,  49  Pa.  St  440 ;  But- 
ler V.  Supervisors  &c.,  36  Mich.  23 ; 
Thomas  tt  Gain,  35  Mich.  155;  Pat- 
ten V.  Green,  13  Cal.  335 ;  Darling  v. 
Gunn,  50  III.  434 ;  State  &c.  v.  Drake, 


33  N.  J.  Law,  194 ;  Cooley  on  Taxation, 
265.  "Some  cases  have  held,"  said 
the  court,  "  that  where  the  appor- 
tionment has  been  made  by  the  legis- 
lature it  is  final ;  but,  without  pausing 
to  discuss  this  proposition,  it  is  only 
necessary  to  say  that  these  cases  are 
not  applicable  here,  for  the  reason 
that  the  [statute]  has  made  no  such 
apportionment"  Two  judges  dis- 
sented, contending  that  the  remark 
of  Mr.  Justice  Gray,  in  Spencer  v. 
Merchant,  supra,  that  "  when  the 
determination  ot  the  lauds  to  be  ben- 
efited is  intrusted  to  commissioners, 
the  owners  may  be  entitled  to  notice 
and  hearing  upon  the  question 
whether  these  lands  are  benefiteJ, 
and  how  much,"  did  not  apply. 
"Here,"  said  they,  "nothing  is  left 
to  the  determination  of  the  city  com- 
missioners. The  ordinance  .  .  . 
itself  determines  what  prope^'ty  is 
benefited  and  how  much,"  and  that 
tbe  amount  to  be  ascertained  was 
"  simply  a  matter  of  arithmetic." 
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chargeable,  and  that  he  was  entitled  to  notice  of  the  equalizar 
tion  and  assessme'nt,  which  was  not  given,  so  that  he  might 
urge  this  claim.  The  court  held  it  to  be  a  case  where  the 
only  act  necessary  to  ascertain  the  amount  of  the  assessment 
was  a  plain  mathematical  calculation,  with  no  discretion  in 
the  city  council,  and  that  no  notice  was  necessary.' 

§  1188.  Notice  at  some  stage*  of  proceedings. —  If  the 

legislature  provides  for  notice  to  and  bearing  of  each  pro- 
prietor at  some  stage  of  the  proceedings  upon  the' question  what 
proportion  of  the  tax  shall  be  assessed  upon  his  land,  there  is 
no  taking  of  his  property  without  diie  process  of  law.'* 


1  Amery  v.  City  of  Keokuk  (1886), 
73  Iowa,  701,  citing  Cleveland  v. 
Tripp,  13  R.  I.  .50 ;  Clapp  v.  City  of 
Hartford,  35  Conn.  66 ;  Mayor  &c.  v. 
Johns  Hopkins  Hospital,  56  Md.  1 
(see  tlie  preceding  section);  Hagar 
V.  Reclamation  District,  111  U.  S. 
701;  Gillette  v.  City  of  Denver,  21 
Fed.  Rep.  832,  distinguishing  Gatoh 
V.  City  of  Des  Moines,  68  Iowa,  718 ; 
Trustees  &c.  v.  City  of  Davenport,  65 
Iowa,  633;  Auerv.  City  of  Dubuque, 
65  Iowa,  650.  The  absence  of  any 
discretion  in  the  city  council  appears 
by  the  statement  of  the  court,  that 
"  there  was  no  authority,  under  the 
law  and  ordinance,  to  institute  an  in- 
quiry as  to  how  far  back  from  the 
street  the  rights  of  the  abutting  own- 
ers extended."  Amery  v.  City  of 
Keokuk,  supra. 

^Spencerw.  Merchant,  125  U.  S. 
345;  McMillen  v.  Anderson,  95  U.  S. 
37;  Davidson  v.  New  Orleans,  96 
U.  S.  97 ;  Hagar  v.  Reclamation  Dis- 
trict, 111  U.  S.  701.  "To  give  each 
property  owner  the  right  to  contest 
every  step  in  such  an  ijnda-taking , 
would  be,  in  eSect,  to  prohibit  the 
improvement,  or  render  its  execution 
practically  impossible  in  many  in- 
stances. If,  therefore,  the  law  pro- 
vides for  giving  notice,  and  for  a 
method  whereby  the  property  owner 
may  ultimately  challenge  the  correct- 


ness of  the  assessment  made  against 
his  property,  in  respect  to  whether  it 
was  niade  in  good  faith,  without 
intervening  mistake  or  error,  and  a(> 
cording  to  the  method  and  under  the 
safeguards  provided  by  law,  the 
constitutional  provision  is  to  be 
deemed  satisfied."  Garvin  v.  Dauss- 
man,  114  Ind.  439,  436  (followed  in 
Law  V.  Johnston  (1888),  118  Ind.  261), 
a  case  where  the  assessment  could 
only  be  enforced  by  foreclosure  pro- 
ceedings, which,  of  course,  could  only 
be  taken  in  pursuance  of  notice.  In 
Davidson  v.  New  Orleaiis,  96 1!.  S.  97^ 
Mr.  Justice  Miller  said :  — •'  Whenever 
by  the  laws  of  a  State,  or  by  State 
authority,  a  tax,  assessment  or  servi- 
tude, or  other  burden,  is  imposed 
upon  property  for  the  "public  use, 
whether  it  be  for  the  whole  State,  or 
of  some  more  limited  portion  of  the 
community,  and  those  laws  provide 
for  a  mode  of  confirming  or  contest- 
ing the  charge  thus  imposed  in  the 
ordinary  courts  of  justice,  with  such 
notice  to  the  pei-son  or  such  proceed- 
ing in  regard  to  the  property  as  is 
appropriate  to  the  nature  of  the  case, 
the  judgment  in  such  proceedings 
cannot  be  said  to  deprive  the  owner 
of  his  property  without  due  process 
of  law,  however  obnoxious  it  maj- 
be  to  other  objeCtioii^" 
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§  1189.  Personal  liability  of  land-owner. —  It  is  quite 
clear  that  unless  the  land-owner  be  made  personally  liable  by 
statute  for  the  amount  of  the  assessment  it  can  be  collected 
only  out  of  the  property  assessed.^  But  such  provisions  are 
not  uncommon,  and  in  a  large  number  of  cases  their  validity 
has  been  tacitly  or  expressly  recognized.'  It  is  contended, 
however,  by  eminent  text-writers  that  this  doctrine  is  opposed 
to  the  very  definition  of  a  local  assessment,  which  is  a  burden 
imposed  upon  property  exactly  (as  near  as  may  be)  commen- 
surate with  the  benefit  conferred,  and  that  other  property 
cannot  be  seized  without  violating  the  constitutional  provision 
which  forbids  the  taking  of  property  without  compensation.' 
And  according  to  the  weight  of  judicial  authority  the  legisla- 


1  Green  v.  AVard,  83  Va.  324,  hold- 
ing that  authority  to  assess  "  lands  " 
will  not  sustain  a  personal  charge. 
Wolf  V.  Philadelphia,  105  Pa  St  25' 

2  Litchfield  V.  McComber,  42  Barb. 
288;  People  v.  Nearing,  27  N.  Y.  308; 
New  York  v.  Colgate,  12  N.  Y.  .141 ; 
Brewster  v.  Syracuse.  19  N.  Y.  118; 
Bennett  v.  Buffalo,  17  N.  Y.  383; 
Sharp  V.  Johnson,.  4  Hill,  93  ;  McCul- 
lock  V.  Brooklyn,  4  N.  Y.  420 ;  In  re 
Vacation  of  Center  Street,  115  Pa.  St 
347;  Clemens  v.  Baltimore,  16  Md. 
208;  Echsbach  v.  Pitts,  6  Md.  71; 
Dashiell  v.  Baltimore,  45  Md.  615; 
Lowell  V.  St  Paul,  10  Minn.  290; 
Creighton  v.  Scott,  14  Ohio  St  439; 
BonsaU  v.  Lebanon,  19  Ohio.  419; 
Lowell  V.  French,  6  Cush.  223 :  New 
Orleans  v.  Wire,  20  La.  Ann.  500; 
Burlington  v.  Quick,  47  Iowa,  322; 
Hazzard  v.  Heacoek,  39  Ind.  172. 
Some  of  the  considerations  in  favor 
of  this  view  are  urged  in  the  dissent- 
ing opinions  in  Taylor  v.  Palmer,  31 
Cal.  240.  Sawyer,  J.,  said:— "The 
property  assessed  is  Bti)l  the  founda- 
tion upon  which  the  assessment  is 
based,  and  the  rest  relates  to  the  rem- 
edy for  collecting  the  amount  which 
the  land  or  the  owner  is  liable  to 
pay.  Nor  do .  I  understand  that  this 
■view  would  necessarily  authorize  the 


collection  of  an  amount  greater  than 
the  real  value  of  the  property  as- 
sessed. The  amount  for  which  the 
property  actually  sells  under  the 
sheriff's  hammer  is  not  conclusive  of 
its  real  valua  Under  the  rules  of 
evidence  such  amount  is  not  the 
measure  of  the  value."  Shafter,  J., 
said :  --  "  It  is  obvious  that  it  would 
be  oppressive  to  the  contractor  if  he 
could  not  collect  assessments  except 
by  foreclosure  of  the  lien  upon  the 
land  assessed.  The  expenses  of  col- 
lecting a  medley  of  small  assessments 
in  that  way  would  not  only  be  bur- 
densome to  the  contractor  but  still 
more  so  to  the  lot-owner  —  these  evils 
of  personal  consequence  leading  on 
to  another  of  general  consequence, 
namely,  enhanced  expense  in  mak- 
ing street  improvements  coming  of 
the  fact  that  bids  are  graduated  to 
some  extent  with  reference  to  the  fa- 
cility with  which  dues  may  be  col- 
lected." See,  also,  Litchfield  v.  Mc- 
Comber, 42  Barb.  288,  where  Brown, 
J.,  said :  —  "It  is  not  land  the  govei-n- 
ment  needs ;  it  is  money.  The  tax  is 
assessed  in  money  to  be  paid  by  the 
owner  in  money." 

3  Elliott  on  Roads  and  Streets,  400 ; 
Cooley  on  Taxation  (2d  ed.),  674. 
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ture  has  no  power  to  make  an  assessment  a  personal  charge 
against  the  owner  of  the  property.' 

§  1190.  KecoTery  of  money  paid  on  illegal  assessments.— 

An  assessment  may  be  void  for  jurisdictional  or  constitutional 
reasons  apparent  upon  its  face,  or  it  may  be  valid  upon  its 
face  and  void  for  matters  dehors  the  record,  or  again  it  may 
be  merely  erroneous  and  subject  to  be  reversed  for  the  error 
or  to  be  set  aside  in  appropriate  proceedings  for  that  purpose. 
Payment  of  assessments  may  be  voluntary  or  under  coercion 
in  fact  or  in  law.  Where  the  assessment  is  absolutely  void 
upon  its  face,^  and  the  property  owner  pays  it  without  coer- 
cion in  fact,'  it  is  deemed  to  be  a  payment  under  mistake  of 
law,  and  he  can  obtain  no  relief.* 


1  Taylor  v.  Palmer,  31  Cal.  340.  Fol- 
lowed in  Manning  v.  Den  (1891),  90 
Cal.  610;  City  of  Raleigh  v.  Peace 
(1892),  110  N.  C.  32;  Higgins  v.  Aus- 
muss,  77  Mo.  351 ;  Neenan  u.  Smith, 
.^0  Mo.  535 ;  Macon  v.  Patty,  57  Miss. 
378 ;  Craw  v.  Tolono,  96  111.  355 ;  Vir- 
ginia V.  Hall,  96  111.  378;  Jatfery  w 
Gough,  36  Cal.  104 ;  Seattle  v.  Yerter, 
1  Wash.  Ter.  576 ;  Broadway  v.  Mc- 
Atee,  8  Bush,  508;  Burlington  v. 
Quick,  47  Iowa,  246 ;  Green  v.  Ward, 
82  Va.  324.  See,  also,  Davidson  w. 
New  Orleans,  96  U.  S.  97. 

'i  A  letter  from  the  commissioners 
of  public  works,  accompanying  the 
transmission  to  the  assessors  of  the 
assessment  list,  map  and  certificate 
of  costs  of  a  local  improvement,  is 
no  part  of  the  record,  as  the  statute 
relating  to  the  subject  makes  it  the 
duty  of  the  commissioner  simply  to 
certify  to  the  total  amount  of  ex- 
penses incurred;  and  hence,  in  an 
action  to  recover  back  the  payment 
of  such  assessment,  the  letter  is  not 
admissible  to  show  that  the  assess- 
ment is  void  on  its  face  because  the 
work  was  done  by  the  day  and  not 
by  contract   Trippler  w  City  of  New 


York  (1891),  125  N.  Y.  617;  S.  C.,  26 
N.  E.  Rep.  731,  reversing  S.  C,  6 
N.  Y.  Supl.  48. 

s "  By  coercion  in  fact  is  meant 
that  duress  of  person  or  goods  where 
present  liberty  of  person  or  posses- 
sion of  goods  is  so  needful  and  de- 
sirable as  that  an  action  or  proceed- 
ing at  law  to  recover  them  will  not 
at  all  answer  the  purpose.  Duress  of 
person  is  exem"plified  in  Forshay  v. 
Ferguson,  5  Hill,  154 ;  Eadie  «.  Slim- 
mon,  26  N.  Y.  9.  The  cases  of  Max- 
well u  Newbold,  18  How.  511,  and 
■Harmony  v.  Bingham,  13  N.  Y.  99, 
illustrate  what  is  duress  of  goods." 
Per  Folger,  J.,  in  Peyser  v.  Mayor 
&c.,  70  N.  Y.  497,  See,  also,  Robert- 
son V.  Frank  Bros.  Co.,  133  U.  a  17, 
a  case  of  duress  of  goods.  It  is  gen- 
erally held  that  there  must  be  an 
actual  or  threatened  seizure  of  the 
person  or  divestiture  of  his  goods. 
Phelps  V.  Mayor  &c.,  113  N.  Y.  316. 
A  mere  protest  is  of  no  avail.  Bepler 
V.  Cincinnati,  33  Wkly.  Law  Bui.  239, 
and  cases  there  cited ;  Wilson  ».  Pel- 
ton,  40  Ohio  St.  306 ;  Jackson  v,  New- 
man, 59  Miss.  385 ;  Forbes  v.  Apple- 
ton,  5  Cush.  115;  Comm'rs  t).  Walker, 


*  Peyser  v.  Mayor  &c.,  70  N,  Y.  497 ;  Phelps  v.  City  of  New  York,  112  N.  Y. 
316. 
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§  1191.  The  same  subject  continned. —  There  is  a  broad 
distinction  between  an  assessment  which  is  illegal  by  reason 
of  the  existence  of  some  fact  outside  of  the  record,  but  not 
void,  and  one  void  on  the  face  of  the  record  for  lack  of  juris- 
diction of  the  person  or  property,  or  by  reason  of  the  uncon- 
stitutionality of  the  statute  under  which  the  assessment  is 
made.  In  the  latter  case  if  money  is  exacted  by  coercion  in 
fact,  it  may  be  recovered  from  the  municipality  in  an  action 
at  law  brought  by  the  wronged  tax-payer.'  But  in  case  money 
is  collected  under  an  illegal  (not  void)  assessment  it  cannot  be 
recovered  until  the  assessment  is  set  aside.^ 


8  Kan.  431 ;  Claflin  v.  McDonough,  33 
Mo.  412.  lu  Nebraska  it  is  provided 
by  statute  that  any  person  aggrieved 
by  an  assessment  may  pay  the  same 
under  protest  virith  notice  in  writing 
that  he  intends  to  sue  to  recover  it, 
"  which  notice  shall  particularly 
state  the  alleged  grievance  and 
ground  thereof."  Certain  lots  were 
assessed  for  the  cost  of  grading  the 
street  on  which  they  abutted.  The 
owner  paid  the  taxes  so  assessed,  ac- 
coinpanying  the  payment  with  the 
following  notice :  "  Truman  Buck, 
Treasurer:  I  this  day  pay  you,  undel- 
protest,  $3,181.88,  for  special  grading 
tax  on  property  fronting  on  Fifteenth 
street,  south  of  Williams  street.  This 
is  paid  to  save  penalty ;  and,  as  it  is 
believed  that  the  tax  is  illegal,  T  shall 
collect  the  same  back.  Augustus 
KouNTZ."  It  was  held  that  the  no- 
tice was  insuflficienfe  City  of  Omaha 
V.  Kountz,  35  Neb.  60.  Payment  to 
prevent  a  levy  on  lands  is  not  under 
compulsion.  Wills  v.  Austin,  53  CaL 
153 ;  Detroit  v.  Martin,  34  Mich.  171 ; 
Russell  V.  Mayor,  3-5  Hun,  348.  Con- 
tra, Seeley  v.  Westport,  47  Conn.  394. 

'  See,  also,  Cooley  on  Taxation  (3d  ed.), 
611.  In  an  action  against  a  munici- 
pal corporation  to  recover  the  amount 

.  of  a  void  assessment  alleged  to  have 
been  made  under  coercion,  it  ap- 
peared that  at  the  time  of  the  pay- 


ment plaintiff  was  under  contract  to 
sell  the  land  assessed.  Defendant  re- 
fused to  accept  a  deposit  of  the  as- 
sessment as  indemnity,  or  to  delay 
the  sale  until  the  validity  of  the  as- 
sessment could  be  determined,  and 
ordered  the  property  to  be  advertised 
for  sale.  The  receiver  of  taxes  noti- 
fied p1ainti£f,  who  was  at  the  time 
seriously  ill,  that  her  property  would 
be  sold  unless  the  assessment  was 
paid.  The  court  ruled  that  the  as- 
sessment was  not  paid  voluntarily, 
and  gave  judgment  for  the  plaintiff. 
"Vaughn  v.  Village  of  Port  Chester,  15 
N.  Y.  Supl.  474.  In  the  absence  of 
proof  payment  is  presumed  to  be 
voluntary.  People  v.  Carter,  119  N.  Y. 
557. 

1 "  When  the  facts  which  render  an 
assessment,  apparently  a  lien  upon 
land,  invalid  for  want  of  jurisdiction 
to  make  it,  are  dehors  the  record, 
the  person  paying  the  assessment 
may  recover  back  the  money  paid 
without  first  vacating  the  assess- 
ment." Pooley  V.  City  of  BuflEalo, 
123  N.  Y.  593 ;  S.  c,  affirmed,  124  N. 
Y.  306 ;  Diefenthaler  v.  Mayor  &c.. 
Ill  N.  Y.  331.  But  in  Massachusetts 
the  only  remedy  in  such  a  case  is  by 
certiorari.  Foley  v.  City  of  Haver- 
hill, 144  Mass.  853. 

2  Trimmer  v.  City  of  Rochester  (N. 
Y.,  18B3),  39  N.  E.  Rep.  740;  Horn  v. 
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§  1192.  The  same  subject  continued  —  "  Coercion  inlaw." 

Bat  one  upon  whose  land  an  assessment  is  laid  apparently 
valid,  although  in  truth  utterly  void  by  reason  of  facts  out- 
side of  the  record,  who  pays  it  in  ignorance  of  those  facts, 
may  recover  the  amount  in  an  action  against.the  municipality. 
Such  a  payment  is  made  under  circumstances  which  consti- 
tute what  is  termed  coercion  in  law.' 


Town  of  New  Lots,  83  N.  Y.  101 ; 
Purssell  V.  Mayor,  85  N.  Y.  330; 
Strusburgh  v.  Mayor,  87  N.  Y.  453 ; 
Bruecher  v.  Village  of  Port  Chester, 
101  N.  Y.  340;  Jex  v.  Mayor,  103  N. 
Y.  536.  "  The  rights  of  persons  from 
whom  money  is  collected  under  such 
assessments  are  like  those  of  persons 
from  whom  money  is  collected  under 
judgments  void,  for  example,  for 
lack  of  jurisdiction,  and  those  which 
are  reversible  for  error.  Money  col- 
lected under  void  judgments  may  be 
recovered  without  first  setting  them 
aside,  but  that  collected  under  judg- 
ments erroneously  obtained  cannot 
be  until  they  are  reversed."  Trim- 
mer V.  City  of  Rochester,  ,iupra.  The 
reversal  of  the  assessment  and  the 
declaration  that  it  was  illegal  and 
void  is  conclusive  that  the  money 
was  obtained  without  primary  right, 
and  ex  mquo  et  bono  belongs  to  the 
person  who  made  the  payment,  and 
that  it  is  held  for  his  use.  Peyser  v. 
Mayor  &c.,  70  N.  Y.  497;  Brehm  v. 
Mayor  &o.,  39  Hun,  538.  One  who 
has  paid  an  assessment  for  a  local 
municipal  improvement,  and  aftei'- 
wards  has  successfully  instituted 
legal  proceedings  to  vacate  the  as- 
spssment,  may  recover  back  the 
money  paid,  although  the  fact  of 
payment  would  have  afforded  ground 
for  a  refusal  to  vacate  the  assess- 
ment. Jones  V.  New  York,  37  Hun, 
513. 

' "  Coercion  by  law  is  where  the 
court  having  jurisdiction  of  the  per- 
son and  the  subject-matter  has  ren- 


dered a  judgment  which  is  collecti- 
ble in  due  course.  There  the  party 
cast  in  judgment  may  not  resist  the 
execution  of  it.  His  only  remedy  is 
to  obtain  a  reve^-sal,  if  he  may,  for 
error  in  it  As  he  cannot  resist  the  ex- 
ecution of  it  when  execution  is  at- 
tempted he  may  as  well  pay  the 
amount  at  one  time  as  at  another 
and  save  the  expense  of  delay."  Per 
Folger,  J.,  in  Peyser  v.  Mayor,  &c.,  70 
N.  Y.  497,  where  it  was  further  said 
that  coercion  of  law  exists  where 
there  are  adjudications  6f  inferior 
tribunals  when  theii"  proceedings  are 
regular  on  their  face  and  make  out 
a  right  to  have  and  demand  an 
amount  to  be  levied  or  collected  in 
due  course  of  law  by  a  sale  of  goods 
or  a  municipal  lease  of  teal  estate. 
Unless  void  on  their  face  they  have 
the  force  of  a  judgment,  and  the 
party  is  legally  bound  to  pay  and  has 
no  lawful  mode  of  resisting.  Where 
a  judgment  foreclosing  a  mortgage 
directs  payment  of  a  municipal  as- 
sessment from  the  proceeds  of  the 
i-eferee's  sale,  and  payment  is  made 
accordingly,  the  payment  is  made 
under  coercion  in  the  sense  that  the 
mortgagor  may  maintain  an  action 
against  the  city  for  the  recovery  of 
the  amount,  after  the  assessment  is 
vacated.  Brehm  v.  New  York,  39 
Hun,  533.  Where  by  an  assessment 
the  entire  cost  of  a  street  pavement 
was  imposed  on  the  property  front- 
ing on  the  avenue,  though  a  former 
ordinance  required  a  railroad  com- 
pany to  pay  for  twenty-five  feet  of 
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§  1193.  Apportionment  by  superficial  area. —  Apportion- 
ment of  benefits  by  superficial  area  of.  the  property  affected 
by  an  improvement  is  sometimes  provided.  This  method  has 
been  sustained  in  levee  cases/  and  for  the  construction  of 
sewers.^ 

§  1194.  Apportionment  by  value  —  Kule  in  Arkansas  and 
Tennessee. —  In  Arkansas  under  a  constitution  requiring  all 
property  to  be  taxed  by  a  uniform  rule  "  according  to  its  true 
value  in  money,"  assessments  for  paving  cannot  be  laid  accord- 
ing to  frontage ; '  and  under  a  similar  provision  in  the  constitu- 
tion of  Tennessee,  frontage  assessments  for  paving  are  declared 
invalid.* 


the  pavement  in  the  middle  of  the 
avenue,  a  property  owner  who  had 
paid  the  assessment  in  ignorance  of 
the  ordinance  was  entitled  to  recover 
back  the  excess  over  and  above  that 
amount  for  which  his  property  was 
liable.  Burchell  v.  City  of  New  York, 
9  N.  Y.  Supl.  196.  See,  also,  Delano 
V.  Mayor,  82  Hun,  144.  Coercion  in 
fact,  however,  is  necessary  to  sus- 
tain a  recovery  where  the  payment 
is  made  with  knowledge  of  the  cir- 
cumstances which  destroy  the  va- 
lidity of  the  assessment  Lott  v. 
Swezey,  29  Barb.  87,93:  Peyser  v. 
Mayor  &c.,  70  N.  Y.  497;  Trippler  v. 
City  of  New  York,  135  N.  Y.  617; 
s.  C,  26  N.  E.  Rep.  731,  where  the 
evidence  was  held  sufficient  to  ore- 
ate  a  presumption  of  notice  of  the 
facts.  But  it  was  said  in  the  same 
case  that  the  rule  would  not  apply 
if  the  proceedings  were  so  far  valid 
that  they  could  not  be  set  aside  in 
any  other  way  than  by  reversal  for 
error.  The  facts  must  be  of  such  a 
character  as  to  render  the  judgment 
void. 

1  Crowly  V.  Copely,  3  La.  Ann.  329 
Wallace  v.  Shelton,  14  La.  Ann.  498 
Yeatman  v.  Crandall,  11  La.  Ann 
230;  Bishop  v.  Marks,  15  La.  Ann, 
147 ;  Daily  v.  Swope,  47  Miss.  367 ; 
75 


Egyptian  Levee  Co.  v.  Hardin,  37 
Mo.  495 ;  Richardson  v.  Morgan,  16 
La.  Ann.  429 ;  McGehee  v.  Mathis,  21 
Ark.  40 ;  Smith  v.  Aberdeen,  25  Miss. 
458;  O'Reilly  v.  Holt,  4  Woods,  645; 
Williams  v.  Cammack,  27  Miss.  209;' 
Alcorn'  v.  Hamer,  38  Miss.  652; 
Cooley  on  Taxation  (2d  ed.),  648. 
"And  the  same  principle  must  obtain 
in  cases  affecting  rural  highways." 
Elliott  on  Roads  and  Streets,  394. 

^Keese  v.  Denver,  10  Colo.  112. 
See,  also,  Clapp  v.  Hartford,  35  Conn. 
66;  Grimmell  v.  Des  Moines,  57 
Iowa,  144;  City  of  St  Joseph  v,  Far- 
rell  (Mo.,  1891),  17  S.  W.  Rep.  497; 
Gillette  v.  Denver,  21  Fed.  Rep.  822. 
But  where  the  act  made  no  provision 
by  which  parties  might  avail  them- 
selves of  the  benefit,  and  no  distinc- 
tion between  lots  directly  and  those 
remotely  benefited,  and  did  not  con- 
fine the  assessment  to  lands  upon  the 
street  in  which  the  sewer  was  laid, 
this  basis  of  assessment  was  repudi- 
ated as  unjust  Thomas  v.  Gain,  35 
Mich.  155. 

s  Peay  v.  Little  Rock,  32  Ark.  31. 
See,  also.  Town  of  Monticello  v.  Banks, 
48  Ark.  251 ;  s.  C,  3  S.  W.  Rep.  852. 

*  McBean  v.  Chandler,  9  Heisk. 
349 ;  S.  C,  24  Am.  Rep.  308,  distin- 
guishing  Franklin    v.    Maberry,    6 
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§  1196.  The  frontage  rule. —  When  the  property  consists 
of  lots  of  substantially  equal  depth  abutting  a  local  improve- 
ment and  there  is  nothing  in  the  nature  and  circumstances  of 
the  particular  case  showing  that  an  assessment  in  proportion 
to  the  frontage  of  the  lots  upon  the  improvement  vrould 
vrork  manifest  injustice,  such  a  mode  of  assessment  will  be 
upheld.  Eules  of  apportionment  according  to  value,  area  and 
frontage  of  the  property  benefited  have  in  turn  been  approved 
and  disapproved  under  varying  circumstances.  Absolute 
equality  is  not  to  be  expected.  A  reasonable  approximation 
thereto  is  all  that  can  be  required ;  and  where  the  proper  leg- 
islative body  prescribes  in  good  faith  a  rule  by  which  this 
may  be  attained  with  reasonable  certainty  it  should  not  be 
overthrown.* 


Humph.  (Tenn.)371;  Washington  v. 
Nashville,  1  Swan,  177  (sidewalk 
cases).  See,  also,  City  v.  MoQulllikin, 
9  Dana  (Ky.),  513.  And  cf.  Joyes  v. 
Shadburn  (Ky.),  13  S.  W.  Rep.  361. 
Sewer  assessments  by  frontage  con- 
demned as  unreasonable  in  Clapp  v. 
Hartford,  85  Conn.  66.  See,  also. 
State  V.  Newark,  87  N.  J.  Law,  415. 
And  cf.  Warren  v.  Grand  Haven,  30 
Mich.  24 ;  Seeley  v.  Pittsburgh,  83  Pa- 
st 360;  Hoyt  v.  East  Saginaw,  19 
Mich.  89.  "  It  would  seem  to  the  au- 
thor that  the  frontage  rule  whenever 
admissible  is  better  adapted  to  side- 
walks and  sewers  than  to  paving  and 
grading."  3  Dillon's  Munic  Corp., 
§  809,  H.  1,  on  p.  990.  Frontage  assess- 
ments held  inapplicable  to  rural  dis- 
tricts. City  of  AUentown  v.  Adams 
(Pa.),  8  Atl.  Rep.  480 ;  Washington 
Avenue,  69  Pa.  St.  353 ;  Philadelphia 
■0.  Rule,  93  Pa.  St  15 ;  Craig  v.  City, 
89  Pa.  St  368;  Parkland  v.  Ganis 
(Ky.),  11  S.  W.'Rep.  649.  Testof  rural 
or  urban  character  of  property. 
Stewart  v.  Philadelphia  (Pa.),  7  Atl. 
Rep.  193 ;  Keith  v.  City  of  Philadel- 
phia, 136  Pa.  St  575.  Assessment  of 
corner  lots  by  double  frontage  per- 
missibla    Morrison  v.  Hershire,  83 


Iowa,  271 ;  Wolf  v.  Keokuk,  48  Iowa, 
129 ;  City  of  Springfield  v.  Green,  130 
111.  369 ;  Walker  v.  Cily  of  Aurora 
(111.),  29  N.  E.  Rep.  741.  Practical 
frontage  not  the  mode.  Ofl3cials 
must  be  guided  by  plots  and  records. 
Scott  County  v.  Hinds'  (Minn.,  1892), 
52  N.  W.  Rep.  528.  Estimate  of  front- 
age where  street  is  intersected  by  al- 
leys. Kennett  Square  v.  Entriken,  7 
Pa.  Co.  Ct  Rep.  469. 

iCity  of  Pueblo  v.  Robinson,  12 
Colo.  593,  599 ;  City  of  Pueblo  v.  Rob- 
inson, 12  Colo.  593 ;  Thomas  v.  Gain, 
35  Mich.  155.  Frontage  assessments 
have  been  sustained  in  Ulman  v. 
Mayor  &c.,  72  Md.  587 ;  City  of  Raleigh 
V.  Peace,  110  N.  C.  33 ;  Pennock  v. 
Hoover,  5  Rawle,  291 ;  Magee  v.  Com- 
monwealth, 46  Pa.  St  358 ;  Wilbur  ■«. 
City  of  Springfield,  123  III.  395 ;  s.  c., 
14  N.  E.  Rep.  871 ;  Covington  v.  Boyle, 
6  Bush,  204;  Davis  v.  City  of  Lynch- 
burg, 84  Va  861 ;  s.  a,  6  S.  E.  Rep.  330 ; 
State  V.  Elizabeth,  80  N.  J.  Law,  365 ; 
O'Reilley  v.  City  of  Kingston,  114  N. 
Y.  439;  State  v.  Fuller,  34  N.  J.  Law, 
S37;  Barber  Asphalt  Paving  Co.  v. 
Gogreve,  41  La.  Ann.  251 ;  Wilder  v. 
Cincinnati,  26  Ohio  St  284 ;  Jennings 
V.  Le  Breton,  80  Cal.  8;  Parker  v. 
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§  1196.  Assessments  exceeding  yalue  of  property. —  In 

Pennsylvania  the  frontage  rule  of  assessment  for  street  im- 
provements was  applied  to  a  long  narrow  strip  of  city  prop- 
erty lying  alongside  a  street,  although  the  assessment  was 
greater  than  the  value  of  the  lot.  "  If  the  objection  were  to 
prevail,"  said  the  court,  "  it  would  be  very  easy  for  the  own- 
ers of  a  valuable  lot  to  convey  a  narrow  strip  of  the  front  to 
a  convenient  friend  and  thus  escape  altogether."  * 

§  1197.  Assessments  according  to  benefit. — The  method  of 
apportioning  the  expense  of  an  improvement  as  between  indi- 
viduals which  is  most  frequently  used  in  this  country  is  an 
assessment  upon  the  estates  benefited  in  proportion  to  the 


Challis,  9  Kan.  155 ;  Neenan  v.  Smith, 
50  Ma  525;  Whiting  v.  Quacken- 
bush,  54  Cal  306 ;  Palmer  v.  Stumpf, 

29  Ind.  329 ;  Stebbins  v.  Kay,  51  Hun, 
589;  Allen  v.  Grew,  44  Vt  174;  City 
of  Denver  v.  Knowles  (Colo.),  30  Pac. 
Eep.  1041 ;  Motz  v.  Detroit,  18  Mich. 
495 ;  State  v.  Eeis,  88  Minn.  371 ;  S.  c, 
38  N.  W.  Rep.  97;  King  v.  Portland, 
2  Or.  146 ;  Cleveland  v.  Tripp,  13  R  I. 
50;  White  v.  People,  94  lU.  604;  Wi- 
nona &C.  R  Co.  V.  City  of  Water- 
town  (S.  Dak.),  44N.  W.  Rep.  1072; 
Shely  V.  Detroit,  45  Mich.  431.  That 
lots  vary  in  depth  was  held  immate- 
rial in  Bacon  v.  City  of  Savanah,  86 
Ga.  301;  B.  C,  12  S.  E.  Rep.  580; 
Beaumont  v.  City  of  Wilkes  Baire 
(Pa.),  21  Atl.  Rep.  888,  and  Amery  v. 
City  of  Keokuk,  72  Iowa,  701 ;  s.  a, 

30  N.  W.  Rep.  780.  The  Illinois  con- 
stitution of  1848  requiring  uniform- 
ity of  taxation  and  providing  for 
levying  a  tax  by  valuation  was  con- 
strued to  forbid  frontage  assessments 
for  the  improvement  of  streets  and 
sidewalks.  City  of  Chicago  v. 
Lamed,  34  HI.  208 ;  City  of  Ottawa  v. 
Spencer,  40  111.  311.  After  that  in- 
terpretation of  the  constitution  the 
latter  was  radically  changed  for  the 
very  purpose  of  avoiding  inconven- 
iences which  had  been  found  to  re- 


sult from  those  decisions.  Under  the 
present  constitution  of  1870  front- 
age assessments  are  valid  under  the 
power  of  special  taxation  provided 
for  in  that  instrument  White  v. 
People,  94  IlL  604 ;  Craw  v.  Tolono, 
96  111.  255;  Bigelow  v.  Chicago,  90 
III.  53 ;  Fagan  v.  Chicago,  84  111.  284 ; 
Enos  V.  Springfield,  113  111.  65 ;  Gales- 
burg  V.  Searlea,  114  IlL  217 ;  Watson 
V.  Chicago,  115  111.  78;  City  of  Ster- 
ling V.  Gait,  117  III.  15;  City  of 
Springfield  v.  Greene,  120  111.  269. 
In  the  latter  case  Mr.  Justice  Mulkey 
said  that  if  it  were  a  new  question 
he  and  perhaps  other  members  of  the 
court  would  adhere  to  the  former 
view. 

'McCormick's  Estate  v.  City  of 
Harrisburg  (Pa.,  1889),  18  Atl.  Rep. 
126.  In  Stifel  v.  Brown  (1887),  24 
Mo.  App.  102,  it  was  held  that  such  a 
conveyance  made  w:ith  that  intent 
would  not  operate  to  relieve  the  resi- 
due. Holt,  J.,  in  a  vigorous  opinion 
in  Preston  v.  Rudd,  84  Ky.  151,  de- 
clares that  an  assessment  exceeding 
the  value  of  the  land  is  spoliation, 
not  taxation,  and  cannot  be  tolerated 
under  our  form  of  goviernment  It 
is  conceded  that  the  courts  of  Mis- 
souri and  California  have  held  other- 
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Bpecial  benefit  that  an  examination  of  each  estate  shows  that 
it  has  received.  "  The  legislature  in  such  cases  makes  the 
rule  and  the  proper  oflBcers  give  effect  to  it  in  a  manner  cor- 
responding to  the  ordinary  assessment  for  a  taxation  by  val- 
ues. The  right  thus  to  assess  by  benefits  has  been  often 
affirmed  and  can  no  longer  be  regarded  as  a  controverted 
question."  ^ 

§  1198.  Knle  in  sewer  assessments. —  An  ordinance  assess- 
ing owners  of  lots  and  buildings  benefited  by  a  sewer,  in 
proportion  to  their  value,  including  the  buildings,  and  the 
owners  of  vacant  lots  in  proportion  only  to  the  value  of  the 
lots,  was  held  to  be  unjust  and  unreasonable,  because  the  ap- 
portionment should  have  been  made  upon  the  value  of  the 
lands  independent  of  the  buildings;'  and  a  subsequent  or- 
dinance and  assessments  under  it,  in  which  the  value  of  the 
buildings  was  not  considered,  were  sustained.' 

§  1199.  Contractor's  default  no  defense  to  tLe  lot-owner. — 

Where  the  contractor  makes  an  unauthorized  departure  from 
the  terms  of  the  contract,  it  is  generally  no  defense  in  pro- 
ceedings to  collect  the  assessment.  Thus,  it  was  said  in  a 
case  in  New.  Jersey  that  "  no  misconstruction  or  malcon- 
struction  of  the  work  arising  from  the  incapacity,  the  honest 
mistake,  or  the  fraud  of  the  contractor  would  invalidate  the 
assessment,  or  relieve  the  parties  assessed  from  the  obligation 
of  paying  it.    In  this  respect  the  property  owners    .    .    . 

1  Cooley  on  Taxation  (3d  ed.),  639,  345 ;  Appeal  of  Piper,  33  CaL  530 ;  "La, 

citing  (among  other  cases)  McMas-  Fayette  v.  Fowler,  34  Ind.  140. 

ters  V.  Commonwealth,  3  Watts  (Pa.),  *  Boston  v.  Shaw,  1  Met.  130. 

393 ;  Fenelon's  Petition,  7  Pa.  St.  173 ;  »  "  It  is  like  the  case  of  sidewalks, 

Weber  v.  Eeinhard,  73  Pa.  St  373 ;  where  an  assessment  is  levied  for  a 

People  V.  Brooklyn,   4   N.  Y.  419;  common  benefit,  present  or  futurCj 

Jones  V.  Boston,  104  Mass.  461 ;  Nioh-  existing  actually  or  in  expectation, 

ols  V.  Bridgeportj  33  Conn.  189 ;  Ma-  and  the  party  should  be  charged  al- 

rion  V.  Epler,  5  Ohio  St  350 ;  Howard  though  he  never  actually  uses  the 

V.  The  Church,  18  Md.  457 ;  Howell  v.  drain."     Downer  v.  Boston,  7  Cush. 

Bristol,  8  Bush  (Ky.),  493 ;  State  v.  377 ;  Brewer  v.  Springfield,  97  Mass. 

Fuller,  34  N.  J.  Law,  337 ;  Breyoort  153 ;  Snow  v.  Fitchburg,  136  Mass. 

V.  Detroit  34  Mich.  333 ;  Chicago  v.  183.    See,  also,  Creighton  v.  Scott,  14 

Baer,  41  III  306 ;  Matter  of  Torrance  Ohio  St  438 ;    Seattle  v.  Teder,  1 

Street,  4  R.  I.  330 ;  XJhrig  v.  St  Louis,  Wash.  T.  577. 
44  Mo.  458 ;  Emei-y  v.  Gas  Co.,  38  Cal. 
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must  stand  upon  the  same  footing  with  parties  assessed  for 
taxes  for  the  public  benefit.  They  take  the  hazard  incident 
to  all  public  improvements,  of  their  being  faulty  or  useless 
through  the  incapacity  or  fraud  of  public  servants.  The  pre- 
text that  a  tax-payer  shall  avoid  the  payment  of  his  assess- 
ment because  the  funds  are  injudiciously  applied  is  the  worst 
form  of  replidiation." ' 

§  1200.  Injunction  against  illegal  assessments. —  It  is  a 
general  rule  that  equity  will  not  interfere  by  injunction  with 
the  collection  of  an  assessment  unless  in  addition  to  illegality, 
hardship  or  irregularity  the  case  is  brought  within  some  one 
or  more  of  the  recognized  heads  of  equity  jurisdiction ;  and  in 
no  case  will  it  interfere  for  mere  errors  or  excess  of  valua- 
tion, hardship  or  injustice  of  the  law,  or  which  can  be  redressed 
in  a  legal  forum.* 


1  State  V.  Jersey  City,  29  N.  J.  Law, 
441,  449.  See,  also,  Murray  v.  Tucker, 
10  Bush,  340 ;  Taylor  v.  Palmer,  31 
Cal.  340 ;  Conlln  v.  Seaman,  33  Cal. 
549 :  Bouton  v.  Neilson,  3  Johns.  475 ; 
Windsor  v.  Field,  1  Conn.  384 ;  Low- 
ell V.  Hadley,  8  Met  194;  Nolan  v. 
Keese,  33  Cal.  484 ;  Peoria  v.  Kidder, 
26  III.  358;  Hughes  v.  Kline,  30  Pa. 
St  330 ;  'Williams  v.  Holden,  4  Wend. 
337;  Cochran  v.  Collins,  39  Cal.  139; 
Henderson  v,  Lambert,  14  Bush,  34. 
Cf.  Matter  of  Orphan  Home,  93  N.  Y. 
116. 

^Strenna  ».  City  Council  &c.,  86 
Ala.  340,  where  the  alleged  irregu- 
larities were  not  brought  to  the  no- 
tice of  the  municipal  tribunal,  where 
they  might  have  been  corrected; 
Dixon  V.  City  of  Detroit  (Mich.),  49 
N.  W.  Rep.  638 ;  Ely  ton  Land  Co.  v. 
Ayrea,  63  Ala.  413 ;  Mayor  v.  Stone, 
57  Ala.  61 ;  Rhea  v.  Umatilla  County, 
2  Oregon,  300 ;  Mayor  v.  Meserole,  20 
Wend.  133 ;  Hovey  v.  Mayor,  43  Ma 
333 ;  Mooers  v.  Smedley,  6  Johns.  Ch. 
38;  Gage  ».  Evans,  90  ni.  509;  Hey- 
wood  V.  City  of  Buffalo,  14  N.  Y.  534 ; 
Hoke  V.  Perdue,  63  Cal.  545 ;  Susque- 


hanna Bank  v.  Supervisor,  35  N.  Y. 
312 ;  Douglas  v.  Town  of  Harrisville, 
9  West  Va.  162 ;  Du  Page  v.  Jenks,  65 
111.  373;  Lenon  v.  Mayor,  55  N.  Y. 
363 ;  Tucker  v.  Sellers  (Ind.),  30  N.  E. 
Rep.  531 ;  Old  Colony  &c.  R.  Co.  v. 
Fall  River,  147  Mass.  455 ;  State  v. 
District  Court  (Minn.),  50  N.  W.  Rep. 
476;  Sunderland  v.  Martin,  113  Ind. 
411 ;  Hoffeld  v.  City  of  Buffalo  (N.  Y.), 
39  N.  E.  Rep.  747;  People  v.  Mc- 
Creery,  34  Cal.  433 ;  Kennedy  v.  City 
of  Troy,  77  N.  Y.  493  (Clark  v.  Vil- 
lage of  Dunkirk,  75  N.  Y.  613,  dis- 
tinguished); Tingue  v.  Village  of 
Portchester,  101  N.  Y.  294;  Williams 
V.  School  District,  21  Pick.  75 ;  Chinn 
V.  Trustees,  32  Ohio  St  238;  Loesnitz 
V.  Seelinger,  137  Ind.  423 ;  s.  C,  36  N. 
K  Rep.  887;  Chicago  &c.  R  Co.  v. 
Siders,  88  IlL  320 ;  Sayre  v.  Tompkins, 
23  Mo.  443 ;  Ricketts  v.  Spraker,  77 
Ind.  371 ;  Barrow  v.  Davis,  46  Mo.  394 ; 
McCormack  v.  Fatchin,  53  Mo.  33; 
S.  C,  14  Am.  Rep.  440,  and  note ;  Mc- 
Donald V.  Murphree,  45  Miss.  70S; 
Cross  V.  Mayor,  18  N.  J.  Eq.  805;  Cf. 
Paulson  V.  City  of  Portland,  16  Ore- 
gon, 430.  Questions  properly  triable  on 
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§  1301.  The  same  subject  continned. — Injunction  to  re- 
strain the  collection  of  an  assessment  on  account  of  irregu- 
larities in  the  proceedings  will  not  issue  where  the  parties 
seeking  it  have  unreasonabjly  delayed  to  ask  relief,  and  where 
a  re-assessment  can  be  ordered,  especially  where  the  assess- 
ment is  void  and  a  remedy  exists  at  law.'  And  it  is  a  just 
and  well  settled  rule  that  a  property  owner  cannot  stand  by 
in  silence,  with  full  knowledge  of  all  the  facts,  and- permit  an 
expenditure  of  large  suras  of  public  money  in  the  making  of 
improvements  which  enhance  the  value  of  his  property,  and, 
after  all  the  work  has  been  completed,  complain  successfully 
of  irregularities  in  order  to  defeat  the  collection  of  an  assess- 
ment.* 


appeal  cannot  be  tried  on  injunction. 
Balfe  V.  Lammers,  109  Ind.  347, 
Questions  that  go  to  the  jurisdiction 
may  be  raised  on  injunction.  Wilson 
V.  Poole,  83  Ind.  443 ;  Goring  v.  Mc- 
Taggart,  92  Ind.  300;  City  of  Fort 
Wayne  v.  Shraflf,  106  Ind.  66  ;  Curry 
V.  Jones,  4  Del.  Ch.  559 ;  Keese  v.  City 
of  Denver,  10  Colo.  113 ;  s.  C.,  15  Paa 
Kep.  835 ;  Makemson  v.  KauSman,  35 
Ohio  St  444 ;  Fremont  v.  Boiing,  11 
CaL  380 ;  Town  of  Covington  v.  Nel- 
son, 35  Ind.  533 ;  Cummins  v.  National 
Bank,  lOl  U.  S.  153 ;  Dunwiddie  v. 
Town  of  Eushville,  37  Ind.  66. 
Fraudulent  assessment  may  be  en- 
joined. Wright  V.  Eailroad  Co.,  64 
Ga.  783;  Merrill  v.  Humphrey,  24 
Mich.  170.  See,  also,  Hassen  v.  City 
of  Rochester,  65  N.  Y,  516 ;  Hersey  v. 
Supervisors,  16  Wis.  198 ;  Matter  of 
Livington,  121  N.  Y.  94;  Mayor  &o. 
V.  Johnson,  63  Md.  335 ;  Crabtree  v. 
Gibson,  78  Ga.  330;  Elliott  on  Roads 
and  Streets,  441.  May  be  granted 
to  prevent  a  cloud  on  title.    Albu- 


querque v.  Zeiger  (N.  M.),  37  Pac.  Rep. 
315.  Of.  Bock  V.  City  of  Brooklyn,  2 
N.  Y.  Supl.  559.  On  injunction  to 
restrain  a  betterment  assessment  for 
want  of  notice  the  abutting  owner 
who  has  permitted  the  improvement 
to  be  made  without  objection  must 
do  equity  by  paying  the  amount  to 
which  his  property  was  benefited. 
Barker  v.  Omaha,  16  Neb.  369.  See, 
also,  Appeal  of  Pittsburgh  (Pa.),  13 
AtL  Rep.  366  r  City  of  Elkhart  v. 
Wiokwire,  131  Ind.  331 ;  s.  G,  22  N. 
Ew  Rep.  343. 

1  Byram  v.  Detroit,  50  Mich.  56, 
where  the  petitioners  had  not  offered 
to  pay  any  part  of  the  tax  but  sought 
to  avoid  the  whole  of  it  They  were 
presumptively  benefited  and  ought 
to  pay  their  equitable  proportion. 
See,  also,  Albany  &c.  Mining  Ca  v. 
Auditor-General,  37  Mich.  393. 

2  Lundrom  v.  City  of  Manistee, 
(Mich.,  1892),  53  N.  W.  Rep.,  161; 
Ritchie  v.  South  Topeka,  38  Kan.  368 ; 
&  C  16  Pac.  Rep.  833. 
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Use  of  streets  for  private  pur- 
poses. 

Powers  not  to  be  surrendered. 

Liability  for  defective  streets. 

The  same  subject  continued. 

The  same  subject  contin- 
ued —  Defective  sidewalks. 

Right  of  corporation  to  in- 
demnity for  damage  paid. 

The  same  subject  continued. 

Proper  evidence  in  actions 
for  injuries. 

Power  of  park  boai'd  over 
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way  companies. 
The  same  subject  continued. 
Use   of   streets  by  railroad 

companies. 
Extension  of  track  in  streets. 
Power  over  streets  used  by 

railways. 
The  same  subject  continued. 
Regulating  speed  of  cars. 
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Regulating  trains  at  cross- 
ings. 

Use  of  snow-plows  regulated. 

Measure  of  damages  in  appro- 
priating a  railroad  right  of 
way. 

Danger  signals. 

Contract  rights  in  streets. 

When  obstructions  allowable. 

The  same  subject  continued. 

Right  to  build  a  railroad  in 
street  —  Particular  charter 
provision. 

Hay  scales  in  streets. 

Removal  of  shade  trees. 

Summary  removal  of  ob- 
structions. 

The  same  subject  continued. 

Awnings. 

Poles  for  electric  wires. 

The  same  subject  continued. 

Liability  growing  out  of  ob- 
structions. 

Injunction  against  encroach- 
ments. 

Stock  running  at  large. 

Music  in  the  streets  —  Salva- 
tion army  parades. 

The  same  subject  continued. 

Control  of  wharves. 

Restraint  of  certain  uses  of 
wharves. 

Limit  of  liability  growing  out 
of  control  of  docks. 


§  1202.  Power  to  vacate  streets.— r  A  city,  under  the  Iowa 
code,  has  authority  to  vacate  a  part  of  a  street  for  the  benefit 
■of  the  general  public,  although  the  lots  fronting  on  it  may  be 


1192  OONTBOL   OF   8TBEETS   AJSTD   -WHAEVES.  [§  1203. 

somewhat  depreciated  in  value  thereby.^  The  legislature, 
either  by  its  own  act,  or  by  authority  delegated  to  municipal 
corporations,  has  power  to  order  the  vacation  of  any  public 
street  or  highway.  The  absence  of  a  formal  ordinance  declar- 
ing the  streets  vacated  wiU  not  defeat  a  railroad  company's 
right  of  occupation  of  such  streets,  if  such  right  is  otherwise 
unequivocal.^  A  charter  which  gave  the  common  council  of  a 
city  in  "Wisconsin  among  others  ^e  power  to  vacate  streets 
and  alleys,  to  be  exercised  "  anything  in  any  general  law  of 
the  State  to  the  contrary  notwithstanding,"  was  held  to  vest 
in  the  council  exclusive  power  in  vacating  streets  and  alleys, 
although  the  circuit  courts  of  the  State  by  a  statute  possess 
authority  to  vacate  any  recorded  plat  of  a  city  or  village,,  or 
part  thereof,  and  to  vest  the  title  of  the  streets  vacated  in  the 
owners  of  the  abutting  lots.^  And  it  is  not  within  the  prov- 
ince of  the  courts  to  determine  that  there  ^ust  be  public 
streets  or  highways  kept  open  when  the  town  plat  shows  that 
no  streets  are  lo.cated,  the  city  council  having  full  control  over 
the  opening  and  vacation  of  streets  and  highways  within  a 
city.* 

§  1203.  Restraining  the  vacation  of  a  street. —  One  who 

merely  suffers  an  inconvenience  in  common  with  all  other 
persons  from  the  vacation  of  a  street  on  which  none  of  his 
property  abuts  cannot  have  an  injunction  to  restrain  the  en- 
forcement of  a  city  ordinance  vacating  such  street.®  The 
question  whether  a  street  should  be  kept  open  or  closed  is  for 
the  municipal  assembly  and  not  for  the  courts.'    And  where 

1  Williams  v.  Corey,  73  Iowa,  194 ;  if,  in  doing  so,  it  will  necessarily  and 

S.  C,  34  N.  W.  Rep.  813.  unavoidably  close   up  and  obstruct 

2McGee's  Appeal,  114  Pa.  St  470;  another  highway  not  laid  down  in 

s.  c,  8  Atl.  Eep.  237.  the  town  plan,  but  which  has  become 

3  Brandt   v.    City    of    Milwaukee  a  highway  by  having  been  the  bed  of 

(1887),  69  Wis.  386;  s.   a,  34  N.  W.  an    artificial   road   belonging   to  a 

Rep.   346.    The    jurisdiction    of  the  turnpike  company,  which,  on  being 

courts  in  the  matter  is  purely  statu-  abandoned  by  the  company,  became 

tory.     Warren  v.  City  of  Wausau,  66  a  public  road  under  the  general  laws 

Wis.  S06.  of  Pennsylvania.    Appeal  of  Gom- 

*  Piatt  V.  Chicago  &c.  R.  Co.  (Iowa),  mbnwealth  (Pa.),  9  Atl.  Rep.  534. 

31  N.  W.  Rep.  883.    In  Pennsylvania  »  Glasgow  v.  City  of  St.  Louis  (Mo.), 

the  town  council  of  a  borough  has  17  S.  W.  Rep.  743. 

the  right  to  open  a  street  laid  down  *  Glasgow    v.   City    of    St    Louis 

in  the  general  plan  of  a  town,  even  supra. 
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a  city  has  the  power  to  vacate  streets,  it  makes  no  difference 
in  the  exercise  of  that  power  whether  the  public  acquired  the 
street  to  be  vacated  by  condemnation  or  by  dedication.^  It  is 
within  legislative  discretion  to  direct  in  a  statute  relating  to  the 
vacation  of  streets  that  the  jury  ascertain  both  damages  and 
benefits,  and  apply  the  latter  directly  to  the  payment  of  the 
former.*  And  a  non-adjacent  property  owner  is  not  entitled 
to  damages  caused  by  vacating  a  street  under  the  Illinois 
statute  where  ingress  and  egress  to  his  property  is  not  Eiffected 
by  the  vacation,  and  where  the  damages  suffered  consist  of 
mere  inconvenience  common  to  the  general  public' 

§  1304.  Discontinuance  of  ways. —  In  proceedings  by  peti- 
tion to  the  common  council  of  a  city  to  discontinue  a  portion 
of  a  street  it  is  in  the  discretion  of  the  council  to  determine 
as  to  the  public.convenience  and  necessity  of  such  discontinu- 
ance, and  where  there  has  been  no  glaring  informality  or 
illegality  in  the  proceedings  their  judgment  should  not  be 
disturbed.^  The  legality  of  such  proceedings  would  not  be 
affected  by  the  fact  that  the  expense  attendant  upon  the  dis- 
continuance was  borne  by  some  one,  and  the  city  saved 
thereby  from  the  burden.*  Nor  are  proceedings  in  relation  to 
the  discontinuance  of  ways  affected  on  account  of  there  being 

'Glasgow   V.    City   of   St    Louis  (1887),  79  Me.  71;   S.  C,  8  Atl.  Eep. 

(Mo.),  17  S.  W.  Bep.  743.  150. 

2  In  re  Vacation  of  Howard  St  'Pillsbury  v.  City  of  Augusta 
(Pa.),  21  Atl.  Rep.'  974,  where  a  stat-  (1887),  79  Me.  71 ;  s.  c,  8  Atl.  Rep. 
ute  directing  that  damages  awarded  150.  See,  also,  Parks  v.  Boston,  8 
to  property  owners  for  the  vacation  Pick.  318,  in  which  the  court  met  a 
of  a  street  shall  be  assessed  on  the  similar  objection  in  these  words : — 
owners  of  properties  benefited  was  "If  the  public  necessitj'  and  con- 
held  not  to  be  unconstitutional,  so  venienee  required  the  alteration  it  is 
long  as  the  basis  of  the  assessment  immaterial  at  whose  expense  it  was 
should  be  the  spepial  benefit,  although  made.  A  donation  or  contribution 
the  city  was  under  no  constitutional  from  individuals  to  relieve  the  bur- 
obligation  to  pay  for  such  damages,  den  upon  the  city  has  no  tendency  to 

'  City  of  East  St  Louis  v.  O'Flynn,  prove  that  the  enlargement  of  the 

119  111.  300 ;  S.  C,  10  N.  E.  Eep.  395.  street  was  not  a  public  benefit    It  is 

See,  also,  Whitsett  v.  Union  Depot  &  not  material  at  whose  expense  such 

E.  Co.,  10  Colo.  348.  are    laid   out   or   altered."    Gay  v. 

*Pillsbury    v.    City    of    Augusta  Bradstreet,  49  Me.  580;  Coombes  v. 

County  Oomm'rs,  08  Me.  484. 
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no  determination  in  relation  to  damages  and  nothing  done 
upon  that  subject.^ 

§  1206.  Discretion  in  improving  nnnsed  streets. —  A  city, 
as  against  a  lot-owner,  as  trustee  of  the  public  use,  has  an  un- 
doubted right,  whenever  its  authorities  see  fit,  to  open  and  fit 
for  use  and  travel  a  street  over  which  a  public  easement  ex- 
tends,, to  its  entire  width ;  and  whether  it  will  so  open  and 
improve  it,  or  whether  it  should  be  so  opened  or  improved,  is 
a  matter  of  discretion,  to  be  determined  by  the  public  authori- 
ties to  whom  the  charge  and  control  of  the  public  interests  in 
and  over  such  easements  is  committed.  With  this  discretion 
of  the  authorities  courts  cannot  ordinarily  interfere  upon  the 
complaint  of  a  lot-owner,  so  long  as  the  easement  continues  to 
exist;  and  no  mere  non-user,  however  long  continued,  will 
operate  as  an  abandonment  of  the  public  right,  even  though 
until  needed  for  a  public  use  the  authorities  should  treat  the 
street  as  the  property  of  .the  owner  of  the  lot  abutting.  The 
public  authorities  will  not  be  thereby  estopped  from  remov- 
ing obstructions  therefrom,,  and  opening  and  fitting  it  for 
,  public  use  to  its  entire  width.*  The  public  use  is  the  dominant 
interest,  and  the  public  authorities  are  the  exclusive  judges  when 
and  to  what  extent  the  streets  of  a  city  shall  be  improved. 
Courts  can  interfere  only  in  case  of  fraud  or  oppression  con- 
stituting manifest  abuse  of  discretion.' 

§  1206.  Damages  for  closing  a  street  —  Massachusetts 
decisions. —  An  owner  of  land  which  has  been  diminished  in 
value  by  the  diversion  of  travel,  caused  by  closing  a  part  of 
a  street,  where  the  access  from  the  land  to  the  system  of  pub- 
lic streets  remains  substantially  unimpaired,  has  no  cause  of 
action  for  damages  against  the  municipality  for  discontinuing 
the  street.* 

'  Howland  v.  County  Commission-  '  Benson  v.  Village  of  Waukesha, 

ers,  49  Me.  143;    Hicks  v.  Ward,  69  74  Wis.  31,  39;  &  a,  41  N.  W.  Rep. 

Me.  441.  1017;  Wright  v.  Forrestal,  65  Wis. 

2  Chase  v.  City  of  Oshkosh  (Wis.,  841;  s.  a,  27  N.  W.  Rep.  53;  Pontiac 

1893),  51  N.  W.  Rep.   560;  State  v.  v.  Carter,  83  Mich.  164;  Brash  v.  City 

Leaver,  63  Wis.  387;  s.  C,  33  N.  W.  of  Carbondale,  78  IlL  74. 

Rep.  576 ;  Reilly  v.  City  of  Racine,  SI  *  Stanwood  v.  City  of  Maiden  (Mais.. 

Wis.  536;  s.  C,  8  N.  W.  Rep.  417;  1893),  31  N.  E.  Rep.  703;  following 

Childs  v.  Nelson,  69  Wis.  135 ;  s.  C,  Smith  v.  Boston,  7  Cush.  354.    See, 

33  N.  W.  Rep.  587.  also,  Castle  v.  Berkshire,  11  Gray,  36 ; 
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§  1207.  Use  of  streets  for  private  purposes.— The  exclu- 
sive power  granted  a  common  council  by  statute  over  the 
streets  and  alleys  of  a. city  does  not  extend  td  authorizing  the 
construction  for  private  purposes  of  a  log  way  or  elevated 
platform  upon  lands  used  in  connection  with  a  wharf  so  as  to 
obstruct  the  use  of  the  wharf.  Such  power  of  the  council  is 
to  be  exercised  only  for  the  benefit  of  the  general  public' 
Streets,  alleys  and  highways  are  held  in  trust  for  the  public 
for  public  purposes  and  no  othec  A  common  council  has  no. 
power  or  authority  to  authorize  the  permanent  possession  of 
a  public  highway,  street  or  alley  for  private  purposes.'' 


Davis  u  Commissioners,  153  Mass, 
318;s.C.,  26N.  E.  Rep.  848;  Ham- 
mond V.  Commissioners,  154  Mass. 
509 ;  S.  a,  38  N.  E.  Rep.  903 ;  Coster 
V.  Mayor  &c.,  43  N.  Y.  399,  414; 
Fearing  v.  Irwin,  55  N.  T.  486 ;  Paul 
V.  Carver,  34  Pa.  St  307;  McGee's 
Appeal,  114  Pa.  St  470;  s.  a,  8  AtL 
Rep.  237;  Gerfiard  v.  Commissioners, 
15  R.  1  334 :  S.  C  5  Atl.  Rep.  199 ; 
Clark  V.  City  of  Providence,  16  R.  I. 
337;  s.  C,  15  Atl.  Rep.  763;  Polaek  v. 
Orphan  Asylum,  48  Cal.  490;  Kim- 
ball V.  Homan,  74  Mich,  699 ;  s.  O.,  43 
N.  W.  Rep.  167 ;  Chicago  v.  Building 
Ass'n,  102  111.  379 ;  East  St  Louis  v. 
O'Flynn,  119  111.  300;  S.  a,  10  N.  E. 
Rep.  395 ;  Barr  v.  Oskaloosa,  45  Iowa, 
375.  The  proposition  on  which  Smith 
V.  Boston,  7  Cush.  254,  was  decided  was 
that  to  lay  a  foundation,  under  the 
Massachusetts  statutes,  for  a  claim  of 
damages  for  discontinuing  a  high- 
way, it  was  not  enough  to  show  that 
a  shop  had  suffered  by  the  diversion 
of  travel,  or  that  the  owner  found 
travel  less  convenient  at  a  distance 
from  his  place,  if  the  access  to  the 
system  of  principal  streets  remained 
substantially  unimpaired. 

1  Adams  v.  Ohio  Falls  Co.  (Ind., 
1893),  31  N.  E  Rep.  57. 
.  2  State  V.   Berdetta,   73  Ind.   185; 
Sims  V.  City  of  Frankfort  79  Ind. 
446;  Elliott  on  Roads  and  Streets, 


490.  In  Pettis  v.  Johnson,  56  Ind, 
139,  it  was  held  that  the  city  had  no 
power  to  authorize  a  property  owner 
to  put  up  an  iron  stairway  in  an 
alley,  although  the  grant  was  founded 
upon  a  valuable  consideration,  and 
in  pursuance  of  a  contract  by  which 
the  city  acquired  the  use  of  the 
rooms  to  which  the  stairway  led, 
for  its  council  chamber  and  various 
city  ofBoes.  In  Adams  v.  Ohio  Falls 
Co.  (Ind.),  31  N.  E  Rep.  57,  the  court 
said :  —  "  Where  a  street  or  other 
public  way  is  used  for  public  pur- 
poses, such  as  for  street  railways  or 
other  improved  methods  of  travel, 
the  common  council  have  authority 
to  permit  permanent  obstructions  to 
be  placed  on  the  streets;  but  they 
have  no  such  power  when  the  pur- 
pose is  strictly  private,  and  the  pub- 
lic in  no  manner  served."  This  dis- 
tinction is  illustrated  in  Mikesell  v. 
Durkee,  34  Kan.  509;  s.  C,  9  Pac. 
Rep.  378,  where  the  court  sustained 
the  right  of  an  abutting  land-owner 
to  perpetually  enjoin  the  construc- 
tion of  a  railroad  upon  the  street  of 
a  city  by  permission  of  the  city  au- 
thorities, not  for  the  use  of  the  pub- 
lic, but  to  transport  grain  between 
the  elevator  of  the  defendants  and 
the  railroad,  the  court  holding  the 
cityhad  no  right  to  grant  such  a  per- 
missiou. 
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§  1208.  Powers  not  to  he  surrendered. —  The  powers  of  a 
municipal  corporation  in  respect  to  opening,  improving  and 
controlling  its  streets  are  held  in  trust  for  the  public  benefit, 
and  cannot  be  surrendered  by  contract  to  private  persons,  or 
to  a  corporation,  by  resolution  of  tHe  common  council,  or  in 
any  other  manner.^  A  city  may  by  condemnation  proceed- 
ings take  the  property  of  a  railway  corporaition  for  street 
purposes,  as  well  as  that  of  any  other  person ;  for  its  property 
not  actually  in  use,  or  absolutelj'  necessary  for  the  enjoyment 
of  the  franchise,  is  subject  to  condemnation  for  other  pur- 
poses, the  same  as  the  property  of  an  individual.^ 

§  1209.  Liability  for  defective  streets. —  The  courts  have 
accepted  generally  as  a  correct  statement  of  the  law  as  to 
the  liability  of  municipal  corporations  for  injuries  resulting 
from  defective  streets,  that  of  Judge  Dillon  to  this  effect : — 
"  In  reference  to  this  subject  it  may  be  remarked  that  there 
is  undoubtedly  more  difficulty  in  defining  the  logical  ground 
on  which  to  base  the  doctrine  of  the  implied  liability  of  mu- 
nicipal corporations  proper  for  defective  streets,  when  such 

I  Grand  Eapids  v.  Grand  Rapids  Railroad    v.  Memphis  Railroad,    10 

.&c.  R  Co.  (1887),  66  Mich.  42;  S.  C,  Wall.  38. 

33  N.  W.  Rep.  15,  in  which  case  ^city  of  Grand  Rapids  v.  Grand 
a  contract  which  the  railroad  com-  Rapids  H.  R  Co.  (1887),  66  Mich.  42 ; 
pany  claimed  existed  between  the  city  s.  c,  33  N.  "W.  Rep.  15;  Enfield  Toll 
and  itself,  that  the  city  would  not  open  Bridge  Co.  v.  Hartford  &c.  R  Co.,  17 
a  street  across  its  track,  was  held  to  be  Conn.  40;  Backus  v.  Lebanon,  11 
void  on  tho  ground  that  the  laying  out  N.  H.  19;  Peoria  &c.  R  Co.  v.  Peoria 
and  opening  of  streets  by  the  com-  &c.  R  Co.,  66  111.  174 ;  Iron  R.  Co.  v. 
mon  council  of  a  city  is  the  exercise  Ironton,  19  Ohio  St  399;  West  River 
of  its  legislative  functions,  and  any  Bridge  Co.  v.  Dix,  6  How.  507 ; 
contract  made  by  the  city  with  an  Crosby  v.  Hanover,  36  N.  H.  404 ; 
individual  or  corporation,  by  v^hich  Richmond  &c.  R  Co.  v.  Louisa  R 
it  agrees  that  it  will  not  in  the  future  Co.,  13  How.  71;  Charles  River 
open  or  extend  a  street  in  any  partic-  Bridge  v.  Warren  Bridge,  11  Pet  420. 
ular  place  or  part  of  the  city,  is  an  The  mortgagees  of  the  franchises 
abnegation  of  its  legislative  power,  and  easements  of  a  railway  company 
unauthorizedby  its  charter,  and  may  need  not  be  made  parties  to  a  pro- 
be alike  destructive  of  the  conven-  ceeding  to  condemn  a  right  of  way 
ience  and  prosperity  of  the  muuioi-  across  its  track  for  a  street,  if  the 
pality.  See,  also,  Dillon  on  Munio.  track  is  not  disturbed  and  the  com- 
Corp.  (4th  ed.),  §  716 ;  Davis  v.  pany  is  left  in  control  of  the  road. 
Mayor,  14  N.  Y.  506,  532 ;  People's  Grand  Rapids  v.  Grand  Rapids  &  I. 

R  Co.  (1886).  58  Midi.  641. 
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liability  is  denied  as  respects  counties,  and  towns  without 
special  charters.  There  is  also  some  apparent,  if  not  real, 
difiBculty  in  holding  that  such  a  liability  exists  on  the  part  of 
municipal  corporations  in  reference  to  streets  without  extend- 
ing it  to  other  duties  which  are  everywhere  conceded  to  give 
a  private  action  for  their  neglect.  The  courts  which  hold  the 
doctrine  in  question  also  differ  as  to  the  reasons  on  which  it 
rests.  Notwithstanding  this,  it  will  be  found,  we  think,  upon 
a  careful  examination  of  the  cases  referred  to  in  the  preced- 
ing.sections,  that  they  so  establish  the  rule  therein  laid  down 
as  respects  municipal  corporations  proper,  and  that  Mr.  Jus- 
tice Hunt  is  quite  right  in  saying  that,  whatever  may  be  the 
true  reason  for  the  rule,  'the  law  in  this  country  must  be 
deemed  to  be  settled  in  accordance  with  them.'  It  will  also 
be  found,  we  are  quite  sure,  that  the  doctrine  of  such  a  lia- 
bility on  the  part  of  municipal  corporations  organized  under 
special  charters,  or  under  general  incorporation  acts,  exists  in 
the  States  very  generally,  and  is  not  confined  to  the  States  of 
Ifew  York  and  Illinois.  •  The  doctrine  works  well,  and  is  just, 
since  no  stimulus  to  the  performance  of  duty  is  more  effectual 
than  the  wholesome  fear  of  the  verdict  of  a  jury  for  damages. 
While  it  must  be  admitted  to  be  .exceptional,  the  doctrine 
may,  we  think,  be  vindicated  as  resting  upon  the  special  nat- 
ure of  the  duty  itself,  relating  to  streets  in  cities  .(which  have 
peculiar  and  local  uses  distinct  from  State  highways),  which 
are  under  the  direct  and  exclusive  control  of  the  municipal 
authorities,  whose  duty  in  respect  of  repairs  is  intrinsically 
ministerial,  and  upon  the  ample  means  which  are  applied  for 
its  performance,  rather  than  upon  the  ideal  notion  of  a  con- 
tract between  the  State  and  the  municipality,  or  upon  the 
other  notion  of  a  special  consideration  received  for  the  sup- 
.posed  implied  promise  faithfully  to  discharge  the  duty  im- 
posed by  the  charter  or  constituent  act  of  the  corporation." ' 

§  1210.  The  same  subject  continued. —  The  Kansas  Su- 
preme Court  have  declared  the  following  rules  applicable  to 
actions  against  cities  for  injuries  resulting  from  negligence  on 
the  part  of  the  city  as  to  the  condition  of  its  streets  and  side- 

1 3  Dillon  on  Munlc.  Corp.  (4th  e4),  §  1023.  See,  also,  chapter  XXXVI  on 
Highways,  infra. 
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walks: — Where  a  city  is  sued  for  injuries  resulting  from  a  de- 
fect in  a  sidewalk,  it  must  appear  either  that  the  city  had 
notice  of  the  defect,  or  that  it  was  a  patent  defect  and  had 
continued  so  long  that  notice  might  reasonably  be  inferred, 
or  that  the  defect  was  one  which,  with  reasonable  and  proper 
care,  should  have  been  ascertained  and  remedied.^  Cities  hav- 
ing the  powers  ordinarily  conferred  upon  them  respecting 
bridges,  streets  and  sidewalks  wi^iin  their  limits,  owe  to  the 
public  the  duty  of  keeping  them  in  a  safe  condition  for  use  in 
the  usual  mode  for  travelers,  and  are  liable  in  a  civil  action 
for  special  injuries  resulting  from  neglect  to  perform  this 
duty.^ 

§1211.  The  same  subject  continued  —  Defective  side- 
walks.— That  ,a  city  has  ample  funds  in  its  treasury,  put  there 
for  the  express  purpose  of  repairing  streets  and  sidewalks,  is 
sufficient  to  fix  its  liability  for  injuries  to.  a  person  resulting 
from  an  accident  caused  by  a  defective  sidewalk.'  "Where  a 
charter  of  a  city  expressly  confers  upon  its  council  the  control 
of  all  sidewalks  in  the  public  streets  and  alleys  of  the  city,  it 
imposes  a  liability  for  neglect  and  consequent  injury  which 
the  common  law  did  not  impose.  Such  a  city  is  liable  for  in- 
juries resulting  from  a  defect  in  a  sidewalk  although  the  side- 
walk may  have  been  constructed  by  the  ,ad joining  property 
owner.*  It  is  the  duty  of  a  city  to  cause  to  be  erected  a  bar- 
rier or  obstruction,  to  apprise  travelers  of  the  termination  of 

1  Jansen  v.  Atchison,  16  Kan.  358 ;  2  Jansen  v.  City  of  Atchison  (1876), 

City  of  Topeka  v.  Tuttle,  5  Kap.  311 ;  16  Kan.  358,  in  which  case  it  was 

City  of  Atchison  v.  King,  9  Kan.  550 ;  urged    that    the    control    and   care 

City  of  Ottawa  v.  Washabaugh,  11  which  a  city  exercises  over  its  streets 

Kan.    134;    City    of   Wyandotte  v.  and  sidewalks  are  -by  virtue  of  a 

White,  13  Kan.  191 ;  Smith  v.  City  of  power    of  governmental  character, 

Leavenworth,  15  Kan.   81 ;   City  of  and  that  it  is  not  liable  to  the  private 

Leavenworth  -v.   Casey,  McCahan's  action  of  an  individual  for  neglect- ■ 

Rep.    123;    Weigh tman    v.  City    of  ing  to  exercise  such  power  or  for  itis 

Washington,  1   Black,   39;  West  v.  imperfect  execution. 

Brockport,  16   N.    Y.    161 ;   Daven-  3  Moon  v.  City  of  Ionia,  81  Mich, 

port  V.  Euckman,  37  N.  Y.  668 ;  Nor-  635 ;  s.  0.,  46  N.  W.  Eep.  25. 

ristown  v.  Moyer,  67  Pa.   St   355 ;  <  Fuller  v.  Mayor  &c.  of  City  of 

Eapho  &  W.  H.  Township  v.  Moore,  68  Jackson,  83  Mich.  480 ;  s.  C,  46  N.  W. 

Pa.  St.  404 ;  Fort  Scott  v.  Brothers,  20  Eep.  721.     Of.  McArthur  v.  Saginaw, 

Kan.  455 ;  Gould  v.  Topeka,  82  Kan.  68  Mich.  357 ;  S.  C,  35  N.  W.  Rep.  313. 
485;  S,  C,  4Paa  Eep.  833. 
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the  walk,  where  a  sidewalk  has  been  extended  by  private  par- 
ties in  front  of  their  property  to  a  point  of  danger  —  as  to 
the  edge  of  a  deep  creek ;  otherwise  the  city  will  be  liable  for 
injuries  to  one  who  should  suffer  from  its  neglect  of  duty  in 
that  respect.' 

§  1212.  Eight  of  corporation  to  indemnity  for  damages 
paid.^-  The  doctrine  in  New  York  is  that  municipal  corpo- 
rations are  charged  with  the  care,  custody  and  control  of  the 
streets  and  highways  within  their  limits,  and  the  duty,  pri- 
marily, rests  upon  them  to  keep  such  streets  and  highways  in 
repair,  so  that  they  may  be  safely  traveled  upon  by  all  having 
occasion  to  use  them ;  and  this  duty  is  based  upon  the  con- 
tract implied  through  the  acceptance  of  a  charter  by  such 
corporations  from  the  State,  devolving  upon  them  the  per- 
formance of  such  duties.^  Such  corporations  are  liable  for 
damages  arising  from  a  neglect  to  perform  this  duty,  in  an 
action  ex  delicto,  to  persons  lawfully  using  such  streets  and 
sidewalks,  notwithstanding  a  duty  to  repair  is  also  imposed 
upon  the  property  owner  in  front  of  whose  premises  the 
injury  occurred.'  If  a  municipality  has  been  compelled  to 
pay  a  judgment  recovered  iagainst  it  for  personal  injuries  from 
a  defect  or  obstruction  in  one  of  its  highways,  which  defect 
or  obstruction  was  created  by  the  wilful  act  or  negligence  of 
a  third  person,  it  may  maintain  an  action  for  its  reimburse- 
ment against  that  person ;  and  the  rule  is  the  same  when  it 
has  paid  an  undoubted  liability  without  suit.*  So,  if  it  has 
provided  for  the  repair  of  its  streets  by  contract  with  other 
parties  and  has  had  to  pay  for  injuries  to  persons  growingout 
of  the  neglect  of  the  contractors,  it  may  recover  the  same 

1  Kinney  «.  City  of  Tekamah  (Neb.,  2  Conrad  v.  Ithaca,  16  N.  Y.  158; 

1890),46  N.  W.Rep.  835.  As  to  liability  Saulsbury  v.  Ithaca,  94  N.  Y.  37. 

of  city  for  defects  in  streets  or  side-  '  Russell  v.  Canastota,  98  N.  Y.  496 ; 

walks,  see,  also,  Thiessen  u  City  of  State  v.  Gorham,  37  Me.  457 ;  Gridley 

Belle  Plaine  (Iowa),  46  N.  W.  Rep.  854 ;  v.  Bloomington,  88  111.  554 ;  Robbins 

Ray  V.  City  of  St  Paul,  44  Minn.  340 ;  v.  Chicago,  4  Wall.  657. 

S.  G,  46  N.  W. ,  Rep.  675 ;  Readdy  v.  *  Thompson    on    Negligence,  789 ; 

Borough  of  Shamokin  (Pa.),  20  Atl.  Rochester  v.  Montgomery,  73  N.  Y. 

Rep.   396;  Gaylord  v.   City  of  New  65;   Village  of  Fulton  r.  Tucker,  3 

Britain    (Conn.),  30  Atl.  Rep.    365;  Hun,  529. 
Bums  V.  City  of  Bradford  (Pa.),  30 
Atl.  Rep.  997. 
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from  the  contractors.  The  principle  governing  in  such  cases  is 
that  these  parties  are  primarily  liable  to  the  person  injured, 
and  the  municipality  by  paying  the. damages  is  subrogated  to 
the  rem,edies  of  the  person  whose  damages  have  been  sat- 
isfied.* 

§  1213.  The  same  subject  continued. —  But  where  a  char- 
ter imposes  upon  lot-owners  the  duty  of  keeping  the  sidewalk 
adjoining  the  lots  in  repair  and  *ee  from  snow  or  ice  or  other 
obstruction,  and  also  provides  that  the  superintendent  of 
streets  should  repair  any  sidewalk  Avhen  the  owner  of  the 
property  neglected  to  repair  the  same  for  a  fixed  number  of 
days  after  the  service  upon  him  of  a  written  notice  to  do  so, 
and  that  the  superintendent  should  collect  the  expense  of 
such  repair  from  the  owner  of  the  property,  it  only  imposes 
upon  the  lot-owner  .a  statutory  liability  for  the  expense  of 
such  repairs.  It  does  not  directly  and  specifically  make  him 
liable  for  any  damages  in  case  of  personal  injury  to  persons 
from  a  failure  to  keep  such  sidewalks  in  repair,  and  the  mu- 
nicipality, though  it  may  in  an  action  be  held  liable  to  the 
person  injured  and  pay  the  same,  cannot  maintain  the  ac- 
tion against  the  lot-owner  for  indemnity.* 

1  Port  Jervis  v.  Bank,  96  N.  T.  550 ;  Judge  Dillon  says :— "  The  liability  of 
Chicago  V.  Bobbins,  3  Black,  418 ;  a  city  or  town  for  actionable  defects 
City  of  Brooklyn  v.  Bailroad  Co.,  47  extends,  as  already  remarked,  to  side- 
N.  y.  486.  In  Lowell  w  Railroad  Corp.,  walks,  they,  being  deemed  to  consti- 
23  Pick.  34,  it  was  said  that "  if  the  de-  tute  part  of  the  street.  When  the 
fendants  had  been  prosecuted  instead  charter  of  a  city  gives  it  the  power 
of  the  town,  they  must  have  been  to  cause  sidewalks  to  be  kept  in  re- 
held  liable  for  damages,  and  from  pair  and  makes  adequate  provision 
this  liability  they  have  been  relieved  for  so  doing,  the  exercise  of  the 
by  the  plaintiffs.  It  cannot,  there-  power  according  to  the  prevailing 
fore,  be  controverted  that  the  plaint-  judgment  of  the  courts  follows  as  u 
iffs'  claim  is  founded  in  manifest  duty.  In  such  case  the  city  is  liable 
equity.  The  defendants  are  bound  for  actionable  defects  in  sidewalks, 
in  justice  to  indemnify  them,  so  far  although  the  charter  requires  the 
as  they  have  been  relieved  from  a  lot-owner  to  build  the  sidewalk 
legal  liability,  and  the  policy  of  the  and  imposes  a  penalty  for  his  failure 
law  does  not,  in  this  instance,  inter-  in  this  regard.  The  abutting  owner 
fere  with  the  claim  of  justice. "  is  not  bound  to  keep  the  sidewalk  in 

2  City  of  Rochester  v.  Campbell,  repair,  unless  by  virtue  of  the  re- 
133  N.  Y.  405 ;  s.  C,  35  N.  E.  Rep.  987 ;  quirement  of  a  statute,  and  is  not  re- 
Moore  V.  Gadsden,  93  N.  Y.  13;  sponsible  to  travelers  for  defects 
Wenzlich  v.  McCotter,  87  N.  Y.  137.  therein  not  caused  by  himself."    Dil- 
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§  1214.  Proper  etidence  in  actions  for  iiijnries. —  In  an 

action  for  injuries  received  by  falling  into  a  hole  in  a  side- 
walk, evidence  of  the  general  condition  of  the  sidewalk  is 
admissible  to  show  the  knowledge  of  the  defects  by  the  city ; 
also  evidence  of  conversations  with  a  sidewalk  commissioner 
before  the  accident,  relative  to  the  condition  of  the  walk. 
Evidence  also  that  another  person  had  fallen  at  the  same 
place  is  admissible  as  tending  to  show  the  defect.  Evidence 
that  a  defective  sidewalk  is  on  a  public  street  is  sufficient  to 
show  that  the  city  has  assumed  control  of  it  in  the  absence 
of  evidence  to  the  contrary.  Notice  to  one  employed  by  -a 
city  to  look  after  the  repairs  of  a  sidewalk  is  notice  to  the 
city.^  A  city  cannot  defend  such  an  action  on  the  ground 
that  the  injury  was  the  result  of  coming  in  contact  with  an 
obstruction  in  the  street,  and  that  it  had  a  contract  with 
an  electric  light  company  for  lighting  the  streets,  and  if  the 
light  company  had  performed  its  duty  the  accident  would  not 
have  occurred.^  Where  the  injury  has  resulted  from  a  house 
which  was  being  removed  in  the  streets  by  permission  of  the 
authorities,  evidence  in  such  an  action  of  the  negligent  man- 
ner in  which  the  work  of  moving  the  building  was  done  is 
competent  against  the  city.' 

Ion  on  Munic.  Corp.  (4th  ed.),  §  1013;  and  the  responsibility  for   the  per- 

IliU  V.  City  of  Fond  du  Lac,  56  Wis.  formance  of  the  work  remains  where 

342 ;  s.  G,  14  N.  W.  Kep.  25 ;  Knupfle  'the  authority  to  conb-ol  it  is  found." 

V.  Ice  Co.,  84  N.  Y.  488;  Weller  v.  Taylor  v.  Railroad  Co.,  45  Mich.  1 74; 

MoCormick,  47  N.  J.  Law,  .397 ;  &  c,  B.  c,  7  N.  W.  Bep.  728. 

1   Atl.   Rep.  516;  Kirby  v.  Associa-  i  Smith  v.  City  of  Des  Moines  (Iowa, 

tion,  14  Gray,  249 ;  Flynn  v.  Canton  1892),  51  N.  W.  Rep.  77,  as  to  the  first 

Co.  of  Baltimore,  40  Md.  312 ;  Heeney  point    See,  also,  Armstroiig  v.  Town 

V.  Sprague,   11  R.  1  456 ;    City  of  of  Ackley,  71  Iowa,  76 ;  S.  G,  33  N. 

Hartford  v.  Talcott,  48  Conn.  535;  W.  Re.p.  180;  McConnell  v.  City  of 

Eustace  v.  Johns,  38  Cal.  3 ;  In  re  Osage,  80  Iowa,  293 ;  s.  C,  45  N.  W. 

Goddard,  16  Pick.  504.    In  Keokuk  Rep.  550 ;  Hunger  v.  City  of  Water- 

V.  District  of  Keokuk,  53  Iowa,  353 ;  loo  (Iowa),  49  N.  W.  Rep.  1038. 

S.  C,  5  N.  W.  Rep.  503,  it  was  lield  ^  Hayes  v.  City  of  West  Bay  City 

that  "where  a  lot-owner  is  required  (Mich.,   1893),  51  N.  W.   Rep.   1067; 

by  the  city  to  construct  or  repair  a  Southwell  v.  Detroit,  74  Mich.   438, 

sidewalk,  it  is  simply  a  method  of  445,  450;  S.  C,  43  N.  W.  Rep.  118. 

exercising  its  power  of  taxation  by  3  Hayes  w.  City '  of  West  Bay  City 

which  he  is  made  the  agent  of  the  (Mich.,  1892),  51  N.  W.  Rep.  1067. 
city  to  expend  the  amount  of  the  tax, 
76 
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§  1215.  Power  of  park  board  over  slreets.-^  The  statute 
providing  for  a  system- of  public  parks  and  parkways  of  one 
of  the  principal  cities  of  Minnesota  has  beeii  held  not  to  au- 
thorize the  board  created  by  it  to  vacate  or  close  or  exclude 
any  class  of  vehicles  from  any  ■  street  except  such  as  might 
■run  through  any  tract  of  land  taken  for  a  park;  and  the  board 
could  itbt  acquire  that  power  over  a  street  by  merely  widen- 
ing it  by  acquiring  title  to  a  strip  on  each  side.' 

§  1216.  Extent  of  control  of  streets. —  The  Pennsylvania 
Supreme  Court  has  said :; —  "  Among  the  subjects  of  munici- 
pal control  is  that  of  the  opening,  vacating  and  management 
of  streets  and  alleys.  The  city  or  borough  may  decide  when 
and  where  it  will  open  streets,  what  sha;llbe  their  width,  and 
how  much  of  that  width  shall  be  devoted  to  a  carriage-way 
and  how  much  to  footwalks.  It  may  say  where  trees  shall 
be  planted  within,  the  street  limits,  whereand  bow  hitching 
posts  shall  be  set,  telegraph,  poles  erected,  or  passenger  rail- 
ways built.  Its  decisions  in  such  matters  may  subject  a  few 
persons  to  some  inconvenience,  or  possibly  to  some  substan- 
tial loss,  but  it  has  the  power  .to  decide  on  such  subjects. 
The  footways  no  less  than  the  carriage-ways  are  under  mu- 

1  State  V.  Wad  dell  (Minn.,  1893),  53  or  implied,  because  necessary  to  ac- 

N.  W.  Rep.  213,  reversing  the  con-  complish  its  purposes.    Thel  power 

victiou  of  one  charged  with  violation  to    exclude  from'  any  street  taken 

of  an  brdinanoe  of  the  park  oommis-  possession  of  by  the  hoard  any  kind 

Bioners  closing  ■  an  avenue  boulevard  of  travel,  or  travel  with  any  vehicle 

for    traffic    purposes.      The    court  ordinarily  used  for  travel,  can  only 

said : — "  The  legislature  had  in  mind  be  found  in  the  power  given  to  close 

that  in  case  of  a  tract  of  land  appro-  or  vacate*  'And  while  the  board  may 

priatedfora  parkin  order  to  make  .probably  make  a  parkway  of  any 

it  most  available  for  that  purpose,  it  established  street,  and  may  regulate 

might  be  necessary  to  close  or  vacate  the  use  of  and  the  travel  upon  such 

roads  or  highways  running  through  parkway,  it  cannot- vaeate'  or  close 

it    The  power  given  by  the  [statute]  it,  nor    exclude'  fitim    it   vehietes 

takes  such  roads  or  highways  out  which  otherwise  have    a    right' to 

from  the  control  of   the    common  travel  upon  it    Ifitcould,  itmight 

council  —  the  body  that  has  the  gen-  take  ■  possession  of '  any  street  in  the 

eial   supervision   and  control  over  city,  and  exclude  fromit  all  vehicles 

roads,  highways  and  streets  in  the  except  those'  ased  for  purposes  of 

pity.     We  are  not  to  suppose  the  pleasure -'■^  a  powef  that  cannot  well 

legislature  intended  to  do.  that  any  be  implied  from  the  provisions  of  the 

further  than  is  expressed  in  the  act'  [statute]." 
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nieipal  control,  and  the  authorities  may  determine  the  extent 
to  which  tb© walks  and  pavements  maybe  obstracted  by  cel- 
lar doors,  door-steps,  awnings,  projecting  windows,  odtnices 
and ., the  like.  This  power  must  be  exercised  by  regulations 
that,  are  general  arid  liiiifortft;  that  are  reasonable  and  cer- 
tain^and  that  are  in  conformity  with  the  constitution  and 
laiws.  When  so  exercised  it  is  binding  on  all  the  inhabitants 
of  the  municipality."  1 

§  1217.  Grant  of  use  of  streets  to  railway  companies.— 

Where  a  county  road  has  been  included  within  the  limits  of 
an  incorporated  town  and  the  municipal  authorities  have  as- 
sumed control  of  it,  it  has  been  held  thdt  they  may,  under  the 
general  powers  conferred  by  West  Virginia  statutes  with 
references  to  streets,  alleys,  etc.,  authorize  a  railroad  company 
to  use  a  portion  of  such  road  for  the  purpose  of  construct- 
ing its  railway  along  the  same  in  accordance' with  the 
statute  which  .provides  for  such  construction.^  It  has  been 
held  in  Kentucky  that  the  power  to  grant  to  a  railroad  com- 
pany the  right. of  way  over  and  along  its  public  streets  is  nbt 
conferred  upon  a  council  by  a  charter  provision  that  they 
shall  have  "exclusive  control  of  the  streets,  sidewalks,  lianes, 
alleys,  market  places  and  other  public  grounds  within  the 
corporate  limits,  and  shall  cause  the  same  to  be  kept  clean 
a;nd  in  repair,"  as  such  a  grant  would  be  an  appropriation  or 
use  of  the  streets  for  a  purpose  not  contemplated  when  the 
charter  was  granted.'  And  it  has  been  held  in  New  Jersey 
that  a  city  council  of  one  of  its  cities  had  nO  power  by  ordi- 

1  Livingston,??.  Wolf,  136 Pa.  St.  .519,  re  Euan  Street,  133  Pa.  St.  357;  s.  c, 

wtich  sustained  an  ordinance  prohib-  19  Atl.  Eep.  319.    That  courts  must 

iting  the  construction  of  "  any  jut  or  judge  of  the  reasonableness  of  such 

bulk '  window "  projecting  into   the  ordinances,  see  Kneedler  v.  Norris- 

streetnjoreihan twenty-eight inohesj  ; town,  100  Pa.  St  368.    That  the  ao- 

as  a  reaspnahle.  regulation,  and  gen^  .  tion  of    the  municipality  must   be 

eral  in  its  application.   See,  also,  Paul  general  and  bear  equally  upon  its 

V.  Carver,  36  Pa  St.  333;  Corn  mon-  citizens,  see  Reimer's  Appeal,  100  Pa. 

wealth  V.  Rush,  14  Pa.-  St  186 ;  Barter  St  183. 

V.  Commonwealth,  S.Pen.  &  W.  359;  =  Yates  v.  Town  of  West  Gr3,fton 

Appeal  of  City  of  Philadelphia,  78  (West  Va.),  13  S.  E.  Rep.  1075. 

Pa.  St  3.3 ;.  Ci(y  of  Alleghany  v.  Zim-  s  Ruttles  v.  City  of  CoidngtoB  (Ky.), 

merman,  95  Pa.  St  387 ;  Common-  10  S.  W;  Rep,  644.  ;,?;„ 
wealth  V.  Hauck,  108  Pa.  St  536;  In 
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nance  to  confer  upon  a  railroad  company  a  right  to  occupy 
exclusively  twelve  feet  of  a  street  by  the  erection  thereon  of 
a  freight  platform  and  roof  under  the  power  to  pass  ordi- 
nances to  regulate  or  prevent  the  use  of  streets  for  any  other 
purposes  than  public  travel.'  An  ordinance  of  a  city  in  Colo- 
rado granting  the  right  of  way  to  a  railroad  company  through 
certain  of  its  streets  therein  designated  has  been  held  not  in- 
valid for  want  of  legislative  authority,  as  under  the  constitu- 
tion of  the  State  any  railroad  company  may  construct  a  rail- 
road between  any  designated  points  in  the  State,  and  under 
the  charter  of  the  city  its  city  council  may  regulate  the  loca- 
tion of  railroad  tracks,  the  use  of  locomotives,  the  construc- 
tion of  public  crossings  and  the  speed  of  trains.  Such  use  of 
the  streets  was  clearly  contemplated  by  these  provisions  and 
the  ordinance  passed  was  a  valid  license  to  use  the  streets 
designated.^  And  the  fact  that  a  street  has  been  paved  with 
asphalt,  the  cost  of  which  was  assessed  against  the  abutting 
owners,  has  been  held  not  to  affect  the  right  of  the  municipal 
authorities  to  consent  to  the  laying  of  street-oar  tracks  in 
such  street.' 

§  1218.  The  same  subject  continued. —  Under  the  general 
control  of  the  streets  and  alleys  given  to  cities  of  the  second 
class  by  the  Kansas  statutes,  it  has  been  held  that  the  city 
council  had  the  power  to  grant  to  a  street  horse  railway  com- 
pany permission  to  construct  and  operate  a  street  railway  in 
the  streets  of  the  city.^  Brewer,  J.,  in  a  later  case  in  the 
federal  court,  commented  at  large  upon  the  ruling,  in  which 
he,  as  one  of  the  judges  of  the  Supreme  Court  of  Kansas, 
Lad  written  the  opinion,  amd  held  that  where  the  legislature 
of  Kansas  had  not  given  to  its  cities  the  power  of  granting 
an  exclusive  privilege  of  occupying  the  streets  with  railroads, 
nor  the  right  to  contract  away  its  continuous  control  of  the 
streets  and  its  future  judgment  of  the  needs  of  the  public  in 
those  streets,  a  city  could  not  surrender  the  occupation  of  its 
streets  for  railroad  purposes  to  individuals  for  a  series  of 

1  State  V.  Jersey  City  (N.  J.),  18  AtL  '  Lockhart  v.  Craig  St  E.  Go.  (Pa.), 
Eep.  .'586.  31  AtL  Rep.  36. 

2  Denver  &c.  E.  Co.  v.  Domke,  11  *  Atchison  St  Ry.  Co.  v.  Missouri 
Colo.  317 ;  s.  a,  17  Pac.  Eep.  777.  Pac.  Ry.  Co.  (1884),  Bl.Kan.  660 ;  s.  c, 

8  Pac.  Rep.  384 


§  1219.]  CONTEOL   OF   STREETS   AND    WHABVES.  1205 

years.  The  judge  made  this  distinction :  —  The  ruling  by  the 
Kansas  Supreme  Court  was,  simply,  that  having  a  general 
control  and  supervision  of  its  streets,  a  city  might  permit  a 
street  railroad;  as  a  street  railroad  comes  within  the  ordinary 
scope  of  the  use  of  a  street  as  a  street.  This  is  a  mere  street 
regulation  or  license.  But  to  allow  such  a  use  exclusively  for 
a  series  of  years  would  give  it  the  dignity  of  a  contract,  and 
there  must  be  special  legislation  for  that.^  Where  a  railroad 
company  has  been  granted  the  right  to  occupy  a  street  of  a 
city  with  its  tracks  and  has  built  the  same  and  then  aban- 
doned the  road,  as  this  was  but  a  license  from  the  city,  it  may 
confer  the  right  on  another  company  without  first  procuring 
a  decree  of  forfeiture.^ 

§  1219.  Use  of  streets  by  railroad  companies.^  The  first 
use  of  a  street  is  for  the  ordinary  travel  over  it ;  the  right  oi 
a  railroad  company  to  operate  its  trains  across  it  is  subordi- 
nate to  the  use  of  the  general  public'  The  legislature  may 
authorize  the  laying  of  a  railroad  track  in  the  street  of  a  city, 
but  the  track  must  be  laid  in  the  manner  authorized.  So  if 
there  be  a  requirement  in  the  statute  authorizing  such  laying 
of  the  track  that  it  must  "  be  so  constructed  as  not  to  hinder 
or  prevent  the  public  from  using  the  street,"  if  the  character 

J  Jackson  County  Horse  E.  Co.  v.  art   10,  g  7 ;    Tex.  Rev.   Stats.,  art. 

Interstate    Bapid    Transit    By.   Co.  4173;  Indianola  v.  Culf  &c.  Ry.,  56 

(1885),  34  Fed.  Rep.  306,  refusing  an  in-  Tex  599.    As  to  the  power  of  a  coun- 

junction  against  an  elevated  railroad  cil  to  withdraw  its  consent  to  such  a 

in  the  same  street  where  the  horse-  license  and  by  conferring  the  license 

car  railroad  was  already  constructed  upon  another  company  to  occupy  its 

and  in  operation.    See,  also,  Davis  v.  streets  with  its  road-bed,  and  the  pre- 

Mayor  &c.,  14  N.  Y.  506 ;  People  v.  sumption  that  it  had  withdravrn  its 

Kerr,  27  N.  Y.  188 ;  Mayor  v.  Rail-  consent  by  thus  confeiTing  the  priv- 

road  Co.,  26  Pa.  St  355 ;  Common-  ilege  upon    another   company,   see, 

wealth  V.  Railroad  Co.,  27  Pa.  St  339.  also,  City  of  Detroit  v.  Detroit  City 

2  Galveston  &c.  Ry.  Co.  v.  G.  C.  S.  Ry.  Co.,  37  Mich.  558 ;  Street  Ry.  Co. 

Ry.  Co.,  63  Tex.  529.    In  Texas  the  v.  West  Side  Ry.  Co.,  7  Am.  &  Eng. 

rightof  a  railroad  company  to  occupy  R.  R.  Cas.  95:  New  York  &  Hai-lem 

any  particular  street  with  its  road-bed  Ry.  Co.  v.  Railway  Co.,  50  Barb.  285; 

is  entirely  dependent  upon  the  con-  Market  St  Ry.  Co.  v.  Central  Ry.  Co., 

sent  of  the  city  authorities.    To  this  51  Cal.  586. 

end  the  local  authorities  have  free  con-        'Houston  &o.  Ry.  Co.   v.  Carson 

trol  and  management  of  the  streets  (1886),  66  Tex.  345 ;  s.  a,  1  S.  W.  Rep. 

and  may  or  may  not  consent  to  their  107. 
use  for  such  purpose.      Const  Tex., 
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@t  the  street  be  such  that  it  could  not  be  constructed  Vithout 
Mndering  the  pablie  from  using  the^sti-eetj  then  it  cannot  be 
laid  therein,  no  matter  how  important  it  should  be  to  the  com- 
pa^ny  to  use  the  street,  A  city  has  nO: power  to  authorize  suiJh 
a  use  of  a  street  dedicated  for  that  purpose  as  will  destroy  its 
use  as  a  public  thoroughfare.  And  one  owning  property  sus- 
taining special  damages  by  reason  of  an  appropriation;  of  a 
street  to  a  railroad  company  for  1*ack  purposes  can  maintain: 
injunction  to  restrain  such  use.*  And  where  tracks  have  been 
laid  in  the  streets  of  a  city  by  authority  of  the  legislature, 
such  authority  does  not  go  to  the  extent  of  allowing  these 
railroad  companies  to  so  use  the  street  as  to  allow,  for  in- 
stance, their  loaded  and  unloaded  cars  to  stand  upon  the  tracks 
so  as  to  become  offensive  to  the  citizens  occupying  property 
eontiguous  to  the  street.  They  can  only  use  them  for  moving 
their  cars  to  and  fro;  the  street  cannot  be  used  for  yard  pur- 
poses or  for  the  purpose  of  shifting  cars  and  making  up  and 
breaking  up  trains  in  the  conduct  of  its  general  business.  Arid' 
one  having  the  right  of  possession,  but  not  the  absoliite  own- 
ership,, of  real  estate  abutting  upon  such  streets  may  maintain 
an  action  for  personal  annoyances  resulting  from  a  nuisance 
committed  in  such  an  unlawful  and  unreasonable  use  of  a 
street  by  a  railroad  company.^ 

§  1220.  Extension  of  track  in  streets. —  The  Supreme 
Court  of  Pennsylvanifi  affirmed  a  decree  of  a  presiding  judge 
for  continuing  an  injunction  restraining  a  city  from  interfer- 
ing with  the  extension  of  the  track  of  a  street-railroad  com- 
pany through  other  streets^  it  being  urged  only  that  it  wa^ 
being  done  with  a  view  to  lease  its  road,  etc.,  to  another  com- 
pany. The  presiding  judge  based  his  action  on  the  fact  that 
the  company  had  received  its  charter  from  the,  legislature, 

iDubach  i;.  Hannibal  &o.  R  Ca  a  street,  and  the  right  of  property 

(18S6),  89  Mo..  483 ;.  s.  C,  1  S.  W.  Eep.  owners     to     have    injunction,    see 

86.    As  to  the  power  of  the  legis-  Belcher   Sugar   Eefining  Go.  v.  St 

Jature  of  Missouri  to  authorize  the  Louis  Grain  Elevator  Co.,  83  Mo.  124. 
use  of  the  streets  of  a  city  for  rail-        '  Hopkins  v.  Baltimore  &c.  R  Co. 

road  tracks,  see,  also.  Porter  v.  Rail-  (1888),    6   Mackey,    311 ;    approving 

road  Co..  33  Mo.  128 ;  Tate  v.  Railroad  Neitzey  v.  Baltimore  &c.  R  Go.,  5 

Co.,  6  Mo.  158.    As  to  a  city's  lack  of  Maokey,  34. 
authority  to  authorize  such  use  of 
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conferring  upon  it  full  power  to  extend  its  road  through;  any 
■of  the  streets  6t  the  city  ,to  any  point  within  its  limits,-and 
not  dependent  upon  the  assent  of  the  city  authorities,  its 
charter  having  been  granted  before  the  provisions  of  the  con- 
stitution and.  subsequent  legislation  that  the  construction  of 
street  railways  should  be  subject  to  the  consent  of  local  au- 
thorities.^ 

§  1221,  Power  over  streets  used  by  railroads. —  A  city  by 
permitting  a  railroad  company  to  use  one  of  its  streets  by  build- 
ing its.  track  thereon  and  running  its  cars  through  it  does 
not  part  with,  its  right  to  control  sucb  street,  for,  without 
some  special  legislative  authority,  it  cannot  make  any  such 
grant  to  a  railroad  company,  if  the  effect  of  such  grant  would 
be  to  relinquish  its  own  control  over  such  street,  or  to  aban- 
don its  duty  to  keep  the  same  in  repair.  The  privilege  of  a 
railroad  company  to  lay  down  and  use  a  track  in  a  street  of  a 
city  is  not  exclusive  but  must  be  exercised  in  common  with 
the  general  public.  The  streets  are  held  in  trust  for  the  public 
use,  and  are  public  for  all  purposes  of  free  and  unobstructed 
passage.     For  those  purposes  a  city  may  improve  and  control 

1  Harrisburg  City  Pass.  Ey.  Co,  v.  Cepte  its  special  privileges  upon  the 
City  of  Harrisburg  (Pa.,  1892),  34  Atl.  implied  condition  that  they  shall  be 
Rep.  56.  See,  alSo,- Railway  Co.  v.  held  subject  to  the  reasonable  and 
Williamsport,  120  Pa.  St.  1 ;  s.  c,  13  necessary  exercise  of  the  general 
Atl.  Rep.  496 ;  Borough  of  Mill  vale  V.  powers  of  th©  municipality.  Rail- 
Railway  Co.,  131  Pa.  St  1;  s.  c,  18  way  Co.  v.  City  of  Philadelphia,  10 
AtL  Rep.  998.  The  judge,  in  Harris-  Phila.  70.  But,  while  regulations 
burg  City  Pass.  Ry.  Co.  v.  City  of  may  be  thus  imposed  upon  the  exer- 
Harrisburg,  supra,  said :  —  "It  is  else  of  its  franchise  of  a  passenger 
true  that  the  railroad  company  took'  Railway  occupying  the  streets  of  a 
the  privilege  to  build  and  operate  its  city  or  borough,  they  must  be  rea- 
railway  subject  to  such  reasonable  sonable  in  character.  Ordinances 
regulations  39  the  city  might  enact  whiohconflict  with  the  statutes  of  the. 
for  the  common  good  of  all  those  commonwealth  are  invalid.  They 
who  might  travel  its  streets.  North-  must  not  attempt  bo  nullify  corporate 
ern  Liberties  v.  Gas  Co.,  13  Pa.  St.  rights.  They  should  have  in  view  a 
318;  Railway  Co.  c.  City  of  Philadel-  common  benefit.  When  ordained 
phia,  58  Pa,  St  119.  It  is  also  the  with  reference  to  a  street  highway 
law  that  when  a  corporation  accepts,  they  should  have  due  regard  for  all 
the  grant  pf  a  franchise  upon  a  high-  who  may  use  it"  The .  decision  was 
way  over  which  a  municipality  poS-  made  upon  the  authority  especially 
sessed  a  general  power  of  regulation  of  Railway  Co.  v.  Easton,  133  Pa.  St 
and  control  for  public  purposes,  it  ac-  505 ;  s.  c,  19  AtL  Rep.  486. 
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them,  and  adopt  all  needful  rules  and  regulations  for  their 
management  and  use,  but  cannot  alien  or  otherwise  dispose  of 
them.^ 

§1332.  The  same  subject  continued. —  The  permission 
given  a  street-railway  company  to  occupy  streets  is  subordi- 
nate to  a  municipality's  statutory  and  corporate  powers  re- 
specting the  use,  control  and  r^ulation  of  streets.  "The 
right  of  public  supervision  and  control  of  highways  results 
from  the  power  and  duty  of  providing  and  preserving  them. 
The  charter  of  a  city  generally  commits  the  regulation,  su- 
pervision and  control  of  its  streets  to  the  common  council.  It 
empowers  the  council  to  improve  the  same  and  determine  the 
nature  and  details  of  such  improvement.  The  council  is  given 
the  power  to  control,  prescribe  and  regulate  the  manner  in 
which  the  streets  shall  be  used  and  enjoyed.  These  powers 
are  held  in  trust  for  the  public  benefit,  and  cannot  be  surren- 
dered or  delegated  to  private  parties.  All  franchises  granted 
or  contracts  made  with  reference  to  the  use  of  streets  must 
be  made,  not  only  with  due  regard  to  their  lawful  and  proper 
use  by  others,  but  subject  to  the  exercise  by  the  municipality 
of  the  foregoing  powers.  A  city  is  not  under  obligation  to 
conform  its  treatment  of  its  streets  to  the  construction  of  a 
railroad  company's  road-bed,  but,  on  the  contrary,  the  com- 
pany must  conform  the  construction  of  its  road-bed  to  such 
reasonable  regulations  as  are  made  by  the  municipality  in  the 
reasonable  exercise  of  its  powers  respecting  the  use,  control, 
regulation  and  improvement  of  its  streets.  Street  railways 
occupy  public  streets  subject  to  the  use  of  such  streets  by  the 
public,  subject  to  such  burdens  as  may  be  made  necessary  by 

'  Chicago  &c.  R.  Co.  u  City  of  than  upon  the  railroad  company  to 
Quincy  (111.,  1891),  27  N.  E,  Rep.  193,  submit  gracefully  to  such  annoyance, 
in  which  the  right  of  the  city  to  On  such  occasions  the  owners  of  rail- 
order  such  a  street  to  be  paved  was  ways,  like  other  parties  desirous  of 
sustained,  notwithstanding  it  might  using  the  street,  must  endure  a  tem- 
put  the  railroad  company  to  some  porary  inconvenience  for  the  sake  of 
inconvenience.  The  court  said :  —  a  permanent  advantage."  Railroad 
"  It  frequently  happens  that  the  busi-  Co.  v.  Wakefield,  103  Mass.  261 ; 
ness  of  the  individual  citizen  is  in-  Quincy  v.  Jones,  76  111.  231 ;  Kreigh 
jured  and  interfered  with  by  the  con-  v.  City  of  Chicago,  86  IlL  407 ;  City 
atruction  of  a  street  improvement,  but  of  Bloomington  v.  Bay,  42  111.503; 
BO  greater  obligation  rests  upon  him  Watson  v.  Tripp,  11  B.  L  98. 
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reason  of  the  improvements  of  such  streets,  and  subject  to 
such  changes  in  the  construction  of  road-beds  as  improved  and 
changed  conditions  may  demand."  ^ 

§  1223.  Regulating  speed  of  cars. —  A  municipal  corpora- 
tion may  regulate  within  its  limits  the  running  and  stopping 
of  cars  propelled  by  steam,  by  virtue  of  its  power  over  the 
streets  and  to  protect  the  safety  of  citizens  and  their  prop- 
erty. In  the  absence  of  any  express  authority  in  its  char- 
ter, a  right  to  pass  ordinances  as  to  the  speed  with  which 
such  cars  should  be  run  through  the  streets  would  ensue  by 
virtue  of  its  general  supervision  over  the  police  of  the  city. 
And  such  an  ordinance  would  be.  applicable  where  the  track 
is  located  on  the  uninolosed  private  property  of  the  company.^ 
A  learned  author  says  on  this  subject : — "  It  has  been  held  that 
a  statute  giving  power  to  the  common  council  of  a  city  to  reg- 
ulate the  running  of  cars  within  the  corporate  limits  author- 
izes the  adoption  >^t  an  ordinance  entirely  prohibiting  the 
propelling  of  cars  by  steam  through  any  part  of  the  city.  We 
would  entertain  no  doubt  of  the  right  of  the  municipal  au- 
thorities of  a  city,  or  large  town,  to  adopt  such  an  ordinance 
without  any  special  legislative  sanction,  by  virtue  of  the  gen- 
eral supervision  which  they  have  ovfer  the  police  of  their  re- 
spective jurisdictions."' 

'  These  priDciples  are  declared  in  of  Franklin,  34  Ind.   393 ;   Chicago 

the  opinion  of*McGrath,  J.,  for  the  &o.  Ry.  Co.  v.  Haggarty,  67  111.  113 ; 

Supreme  Court  of  Michigan  as  gov-  Cooley's  Const  Lira.  (5th  ed.)  712 ;  3 

erning  that  court  in  City  of  Detroit  Dillon  on  Munic.  Corp.,  §  713 ;  Neier 

V.  Ft  Wayne  &  E.  Ry.  Co.  (Mich.,  v.  Missouri  Pac.  Ry.  Co.  (Mo.),  1  S.  W. 

1893),  in  which  case  they  ordered  a  Rep.  386,  387. 

writ  of  mandamus  to  issue  to  com-        '  3  Redfield   on    Railways,  577-8. 
pel  the   authorities  of  the  railway  There  has  been  no  general  grant  of 
company  to  remove  the  projecting  police  powers  by  the  legislature  of 
ends  of  the  ties  upon  which  its  tracks  Louisiaiia  to  police  juries,  and  it  has  ' 
were  laid,  as  that  was  necessary  to  been  held  in  that  State,  that,  in  the  ' 
protect  the  concrete  which  was  to  absence  of  a  grant  to  that  end,  such  - 
be  used  in  the  plan  of  repaving  the  corporate  authorities  are  not  author- 
streets,  ized  to  pass  an  ordinance  regulating 

'Merz   V.  Missouri   Pac.    Ry.   Co.  the  speed  of  cars  running  through 

(1886),  88  Mo.  673 :  S.  C,  1  S.  W.  Rep.  the  villages  of  their  parish.    State  v.  • 

383.  This  doctrine  is  sustained  by  Buf-  Miller  (1889),  41  La.  Ann.  53;  S.  C.,. 

falo  &  Niagara  Falls  Ey.  Co.  v.  City  of  7  So.  Rep.  673. 
Buffalo,  5  Hill,  309;  WhiUon  v.  City 
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§  1224.  The  same  subject  continued.-^  With  a  limitation, 
the  whole  matter  of  reguiating  the  speed  of  trains  of  oars  run- 
ning through  the  various  cities  organized  under  the  general 
incorporation  act  of  Illinois  is  left  by  that  act  to  the  sound 
discretion  of  the  municipal  authorities.  Such  discretion,  how- 
ever, is  not  absolute,  but  is  subject  to  the  limitation  that  the 
ordinance  adopted  in  such  matters  must  be  reasonable.  Upon 
this  question  of  reasonableness,  H  has  been  held  that,  where 
one  railroad  runs  through  a  densely  populated  pa,rt  of  a  city, 
where  a  high  rate  of  speed  would  be  extremely  dangerous  to 
persons  and  property,  and  another  railway  runs  through  a 
portion  of  the  same  city  where  there  are  but  few  inhabitants, 
and  where  it  is  improbable  that  injury  will  happen  to  any  per- 
son who  is  in  the  exercise  of  ordinary  care,  an, ordinance  mak- 
ing a  discrimination  as  to  the  speed  at  which  the  trains  of  the 
two  roads  may  be  run  can  hardly  be  said  to  be  unreasonable. 
But  where  no  such  disparity  of  circumstances  is  shown,  mak- 
ing it  necessary  to  apply  different  regulations  to  the*  different 
roads,  an  ordinance  which  limits  the  speed  of  the  trains  of  one 
road  and  leaves  the  other  to  run  through  the  city  without 
such  limitation,  would  be  unreasonable,  and  therefore  void.' 

§  133S.  Regulating  trains  at  crossings.-^  Ordinances  of  a 
eity  in  Louisiana,  requiring  railroad  companies  to  place  watch- 
men with  prescribed  signals  at  all  points  where  their  tracks 
intersect  streets  on  which  street-cars  are  running,  and  which 
imposed,  imprisonment  on  the  person  in  charge  of  a  train  who 
crosses  such  street  without  being  signaled  as  therein  provided, 
have  been  held  to  be  a  valid  exercise  of  the  power  conferred 

1  City  of  Lake  View  v.  Tate  (1889),  the  State  regulating  the  runiiitig  of 

130  111.  347;  s.  c,  23  N.  E.  Rep.  791.  railroads.    Therefore,  an  ordinance 

As  to  ordinances  making  unjust  dis-  prohibiting   the  blowing   of  sleam-: 

criminations,  see,  also,  Tugman   v.  \vhistles  within  a  city  would  be  void 

City  of  Chicago,  78  111.  405;  City  of  so  far  as  it  conflicts  "with  a  law  of 

Chioagd  r.  Rumpff,  45  111.  90;  Dillon  the   State   imposing  ■  npom  railroad 

on  Munia  Corp.,  §§  319,  328.    A  mn-  companies  in  general  the  duty  of 

nicipal  corporation,  under  authority  blowing  whistles  at  crossings."  Katz- 

given  it  to  regulate  the  use  of  its  enberger  u  Lawo,' 90  Tenn.  335;  s.  cJ., 

streets  by  street-cars  "  so  as  to  pre>-  16  S.  W.  Rep.  611,  a  street  "  dummy  " 

vent  injury  and  inconvenience  to  the  ■  road  held  to  be  a  "railroad"- and 

public,  has  no  power  to  suspend,  alter  subject  to  the  State  law. 
or  change  the   general,  statutes  of 
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©n  it  by  its  charter  to  "  authorize  the  use  of  the  streets  for 
horse  or  steam  railroads  aad  to  regulate  the  same." '■  And 
the  Louisiana  courts  refused  to  interfere  with  the  ■  discretion 
vested  in  the  municipal  authorities  as  to  the  mode  and  means 
of  regulating  the  use  of  its  streets  by  railway  companies  un- 
less they  are  manifestly  unreasonable  and  oppressive.?  The 
charter  of  a'  city  authorizing  the  adoption  of  ordinances  to 
prevent  the  incumbering  of  streets  with  carriages  authorizes 
an  ordinance  ;to  prevent  the  obstruction  of  streets  by  railroad 
cars;  and  an  ordinance  prohibiting  the  stopping  of  railroad 
cars  or  locomotives  on  a  street  crossing  for  the  switching  of 
cars  h/is  been  held  not  to  be  prima  fade  unreasonable  and 
void.'  Courts  are  not  justified  in  declaring  such  enactments 
unreasonable  and  therefore  invalid  unless  their  unreasonable- 
ness is  clearly  shown.* 

§  1226.  Use  of  snow-plows  regulated. —  In  a  Kew  York 
case  it  has  been  held  tha,t  the  provisions  of  a  street-railway 
company's  charter,  that  it  shall  run  its  cars  as  often  as  the 
convenience  of  passengers  sliall  require,  and  that  the  mayor 
and  common  council  shall  do  no  act  to  hinder,  delay  or  ob- 
struct the  operation  of  the  road,  did  not  authorize  it  to  throw 
the  snow  from  its  track  for  the  purpose  of  keeping  it  open 
upon  the  street  along  its  line  so  as  to  impede  or  prevent 
public  trftvel  thereon.  The  city,  authorities,  therefore,  had 
the  power  taipreveat  this  street-railway  company  from  using 

•  State  tt  Cozzens  (1890),  43  La.  Ann.  cil  to  pass  an   ordinance  requiring 

1069 ;  s.  C,  8  So.  Rep.  268.  street-railroad    companies    to    keep 

2  State  V.  Cozzens  (1890),  42  La.  Ann.  their  tracks  watered  so  as  to  lay  the 
1069  ^  s.  c,  8  So.  Rep.  268.  dust,  and  impose  a  fine  for  failing  so 

3  City  of  Duluth  v.  Mallett  (1890),  to  do.  Even  if  a  railroad  company 
43  Minn.  204;  s.  C,  45  N.  W,  Rep.  has  not,  as  in  a  case  in  Georgia  it 
3  54.  had,  submitted  itself  to  the  police  reg- 

<KnobIoch  v.  Chicago  &c.  Ry.  ulatious  and  ordinances  of  the  city  on 
Co.,  31  Minn.  403;  &  c,  18  N.  W.  entering  it  over  tracks  laid  in  its 
Rep..  106.  A  charter  of  a  city  au-  streets,  it  would  be  subject  to  it  >  Nor 
thorizing  the  passage  of  such  ordi-  is  an  ordinance  of  this  kind  so  par- 
nances  as  shall  appear  to  its  council  tial  and  wanting  in  generality  as  to 
requisite  and  necessary  for  the  se-  vitiate  it.  City  &  Suburban  Ry.  Co. 
curity,  welfare  and  convenience  of  v.  Mayor  Ac-'of  Savannah  (1886),  77 
its  inhabitants,  and  for  preserving  Ga.  731.  See,  also.  In  re  Goddard,  16 
health,  peace  and  good  government  Pick*  504,  506,  510 ;  Railroad  Co.  v. 
within  its  limits,  authorizes  the  uoun-  Richmond,  96  U>  S.  531. 
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snow-plows  in  such  a  way  as  to  throw  snow  on  the  streets 
adjacent  to  its  track,  and  it  follows  that  it  has  the  power  to 
permit  the  mayor  to  license  the  company  to  do  so.  And  a  pro- 
vision in  such  an  ordinance,  requiring  the  company  not  only 
to  remove  the  snow  thrown  up  by  the  plow,  but  also  to  re- 
duce the  snow  upon  the  street  adjacent  to  the  track  to  such  a 
level  as  would  make  it  convenient  for  all  vehicles  to  approach 
the  sidewalk,  and  to  make  the  whole  width  of  the  road  safe 
for  travel,  within  twenty-four  hours,  was  not  unreasonable, 
and  as  the  council  had  the  right  to  restrain  the  use  of  snow- 
plows  altogether,  it  had  the  right  to  impose  the  terms  on 
which  they  might  be  used.* 

§  1237.  Measure  ot  damages  in  appropriating  a  railroad 
right  of  way. —  The  Supreme  Court  of  Michigan  have  declared 
this  rule  as  to  the  compensation  to  be  made  to  a  railroad 
company  for  crossing  its  right  of  way  for  street  purposes : — 
The  compensation  ito  be  made  in  such  case  not  only  includes 
the  use  of  the  land  occupied  by  the  street  for  such  crossing, 
but  any  extra  expense  created  by  the  use  of  the  right  of  way 
for  the  street  in  the  ordinary  use  of  the  company's  road,  and 
such  other  damages  as  it  may  sustain  for  injury  to  its  track, 
right  of  way  and  franchise,  occasioned  by  the  crossing,  and 
which  may  be  properly  considered  as  the  natural,  necessary 
and  proximate  cause  thereof.  But  this  rule  will  not  include 
expenses  made  necessary  in  order  to  comply  with  the  police 
regulations  of  the  State  or  municipality,  but  such  damages 
only  as  arise  in  making  the  structural  changes  necessary  to 
comply  with  statutory  regulations,  and  which  must  necessa- 
rily continue  in  the  future  operation  of  the  company's  road.^ 

1  Broadway  &  Sev.  Av.  R  Co.  v.  that  company  to  use  those  streets  as 
Mayor  &c.  (1888),  1  N.  Y.  Supl.  646.  the  company  might  require  in  cross- 
See,  also,  Hiorpe  v.  Railroad  Co.,  37  ing  them,  in  the  construction  of  its 
Vt.  140;  People,  w  Squire,  167  N.  Y.  tracks,  switches,  turn-tables,  etc.,  but 
593 ;  s.  C,  14  N.  E.  Rep.  830,  as  to  the  that  such  occupation  should  be  with 
duty  of  a  city  in  the  exercise  of  its  as  little  inconvenience  to  the  public 
police  power  to  protect  the  vested  as  possible.  St.  Louis  &c.  R.  Co.  v- 
rightsof  abutters  upon  its  streets,  etc.  City  of  Belleville,  123  111.  376;  S.  c, 
The  passage  by  a  city  council  of  an  12  N.  E.  Rep.  680. 
ordinance  prohibiting  the  obstruction  2  City  of  Grand  Rapids  v.  Grand 
of  streets  used  by  a  railroad  com-  Rapids  &o.  R.  Co.  (1887),  66  Mich, 
pany  is  not  precluded  by  a  license  to  42 ;  s.  C,  33  N.  W.  Rep.  15 ;  Toledo; 


§§  1228,  1229.]     coNTEOL  of  streets  and  whaeves. 


1213 


§  1228.  Banger  signals. —  It  is  not  the  duty  of  a  city  to 
provide  means  of  access  from  private  property  to  its  streets, 
nor  is  it  liable  for  a  failure  to  guard  its  streets  from  approach 
at  points  where  such  approach  is  dangerous.*  A  city  is  under 
no  legal  obligation  to  provide  danger  signals  along  an  excava- 
tion in  a  public  street,  as  to  one  traveling  outside  of  the 
street,  or  except  at  the  crossings  or  intersection  of  such  street 
by  other  streets  or  highways.^ 

§  1229.  Contract  rights  in  streets. —  Statutes  giving  the 
common  council  of  a  city  exclusive  jurisdiction  over  the 
streets  of  the  city  do  not  take  from  the  courts  the  authority 
to  decide  controversies  concerning  property  rights.  For  in- 
stance, vrhere  a  right  to  use  a  street  has  been  acquired  pursu- 
ant to  statute,  and  under  a  license  from  the  municipality,  it 
is  in  the  nature  of  a  contract  right,  and  such  municipality  can- 
not destroy  nor  materially  impair  it.  The  courts  must  decide 
all  controversies  in  which  such  rights  are  involved.'    AH  such 

used  by  the  public  for  a  number  of 
years  would  not  cast  upon  the  city 
any  duty  to  erect  barriers,  or  place 
danger  signals  upon  such  ground, 
unless  the  city  had  full  and  complete 
control  over  the  same  as  a  part  of  the 
public  streets  of  the  city."  In  Kan- 
sas City  V.  BerminRham,  45  Kan.  313 : 
s.  c,  85  Pac.  Rep.  569,  an  action  for 
damages  for  personal  injuries  oc- 
casioned by  a  person  falling  into  an 
excavation  in  front  of  a  building  in 
course  of  construction  by  a  con- 
tractor on  the  streets  of  the  city,  it 
was  held  not  error  to  Instruct  the 
jury  that  if  the  contractors  of  the 
building  being  erected  provided  and 
maintained  reasonable  safeguards  or 
signals  to  protect  persons  traveling 
along  the-  sidewalk  in  front  of  the 
same,  this  would  relieve  the  city 
from  liability  the  same  as  if  such 
guards  and  signals  had  been  placed' 
and  maintained  there  by  the  city. 

'  Williams  v.  Citizens'  Ry.  Co.  (Ind., 
1891),  39  N.  E.  Rep.  408,  in  which  it 
was  held  that  where  a  city  council 


&c.  Ry.  Ca  v.  Detroit  &a  R.  Co.,  63 
Mich.  564 ;  Grand  Rapids  v.  Grand 
Rapids  &a  R.  Co.,  58  Mich.  641; 
People  V.  Lake  Shore  &c.  Ry.  Co.,  53 
Mich.  277;  Mass.  Cent.  R  Co.  v.  Bos- 
ton &c.  R.  Co.,  131  Mass.  134;  Com. 
V.  Boston  &c.  R.  Co.,  3  Gush.  25; 
Flint  &c.  R  Co.  v.  Detroit  &g.  R.  Co., 
64  Mich.  350. 

'  See  Goodin  v.  City  of  Des  Moines, 
55  Iowa,  67;  S.  C,  7  N.  W.  Rep.  411; 
Zettler  v.  City  of  Atlanta,  66  Ga. 
195 ;  Young  v.  District  of  Columbia, 
3  MacArthur,  137. 

2  Mulvane  v.  City  of  South  Topeka, 
45  Kan.  45 ;  S.  C,  25  Pac.  Rep.  217,  in 
which  the  city  was  held  not  liable  in 
damages  for  an  injury  to  one  who, 
in  driving  over  a  vacant  lot  or  tract 
of  ground,  was  precipitated  over  an 
embankment  into  the  street  and  in- 
jured. The  court  said :  — "  There  was 
no  obligation  resting  upon  the  city 
to  provide  a  way  over  private  prop- 
erty to  its  public  streets  and  avenues ; 
and  the  fact  that  the  ground  over 
which  the  plaintiff  passed  bad  been 
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rights,  however,  are  subordinate  to  the  paramount  power, 
usually  denOrainated  "the  police  power,"  for  that  power  can- 
not be  annihilated  by  contract.' 

§  1230.  "VVhen    obstructions    allowable.— Judge    Dillon 

Sciys;  —  "It  is  not  every  obstruction,  irrespective  pt, its  char- 
acter orpurpose,  that  is  iUegal,  even  although  not  sanctioned 
by  any  express  legislation  or  naijnicipal  authority.  On  th,e 
contrary,  the  right  of  the  public  to  the  free  and  unobstructed 
use  of  a  street  or  way  is  subject  to  reasonable  and  necessary 
limitations.  The  carriage  and  delivery  of  fruit,  grain^  seeds, 
etc.,  are  legitimate  uses  of  a  street,  and  may  result  in  a  tem> 
porary  obstruction  to  the  right  of  public  transit.  :  So  the 
improvement  of;  the  street  or  public  highway  itself  may  occa- 
sion impediments  to  its  uninterrupted  use  by  this  public,  and 
so  of  the  improvement  of  adjoining  lots  by  digging  eellarsj 'by 
building,  etc. ;  this  may  occasion  a  reasonable  necessity  ftv 
using  the  street  or  sidewalk  for  the  deposit  of  material.  Tein^ 
porary  obstructions  ■  of  this  kind  are  not  invasions  of  the 
public  easementj  but  simply  incidents  to  or  limitations  of  it; 
They  can  be  justified  when,  and  only  so  long  as  they  are,- rea- 
sonably necessary.  ,  There  need  be  up  absolute  necessity;'  it 

failed  to  prevent  persona  moving  a  •  Jameson  w  Oil  Co.,  138  Ind.  5;  s; 

bailding  along  a  street  and  thereby  a,  28  N. ;  E.  Eep.  76 ;  Westbrook  v. 

interfering  with  the  operation  of  an  New  York  &c.  B.  Ca,  57  Cono.  95; 

electric   street   railway  by   cutting  s.  c,  16  Atl.  Rep.  724,  inwhichittvas 

down  its  wires  and  poles,  such  inter-,  held  that  the  enactment  of  a  statute 

ference  may  be  restrained  by  injunc-  abolishing  grade  crossings  was  a  valid 

tion.    See,  also,  Indianapolis  Cable  exfei-cise  of  the  police  power.    It  was 

St.  R.  COi  r.  Citizens'  St..  R.  Co.,  127  sa:id  by  the  court  in  the  course  of 

Ind.  369 ;  s.  a,i 24  N.  E.  Rep.  1054 ;  36  opinion  that :— "  We  might stophere, 

N.  E.  Rep.  893;  People,  u   Chicago  but  will  add  that  the  act  in  question 

&c.  Ey.  Co.,  18  111.  App.  125;  People  is  an  exercise  of  the  police  power  of 

v.  O'Brien,  111  N..  Y.  1;'B.  C,  7  Am.  the  State.    Its  object  is: to  change  or 

St.  E.  684;  State  i>.  Noyes,,.  47  Me.  remove  certain  conditions,  lawful  ifr 

189;  Commonwealth,  w   Proprietors  themselves,  but  which!  have  becopie 

&0.,  2  Gray,  339;  People  v.  Sturte-  a  source  of  danger  to  life  and  prop- 

yant, ,  9,  N.  Y.  .363 ;.   s.   c,   59  Am.  erty;    The  remedy  consists  in  requir-! 

Dec.  536;  Davis  v.  Mayor,  14  N.  Y.  ing  those  charged  with  the  duty  of 

496;  s.  C,  67  Am.  Dec.  186;  Milhan  maintaining  highways  to  change  the 

V.  Sharp,  37  N,  Y.  611 ;  s.  c,  84  Am.  conditionsy  and  hereafter  discharge 

Dec.  314;  City  Of  Detroit  v.  Detroit  their  duties  in  such  a  manner  as  to 

&C,  R.  Co.,  43  Mich.  140 ;  Common-  avoid  danger.'' 
wealth  «.  Essex  Ca,  18  Gray,  239.. 
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sufBces  that  the  necessity  is  a  reasonable  one.  But  this  will 
never  justify' the  leaving  of  the  streeit' or  way  in  an  unsafe  and 
dangerous  condition  or  its  use  in  an  nrireasonable  manner  or 
for  an  unreasonable  time." '  The' Supreme  Court  of  Texas 
has  applied  this  doctrine  and  held  that  one  who  contracts  to 
build  a  State  capitol'in  a  city,  for  instance,  has  no  right,  with- 
out the  consent  of  the  municipal  authorities,  to  lay  and  oper- 
ate a  steam  railway  in  the  streets  for  the  purpose  of  trans- 
porting materials,  although  they  are  of  such  a  nature  that  the 
railway  is  a  necessity ;  and,  therefore,  the  council  in  granting 
the  privilege  may  regulate  the  manner  of  using  the  road,  pro- 
hibit its  sale  or  transfer,  and  provide  that  the  contractor 
shall  be  primarily  liable  for  all  injuries  to  persons  and  prop- 
erty a:rising  from  the  construction  and  use  of  the  road  for 
which  the  city,  may  be  liable.' 

§  1231.  The  same  subject  continued. —  And  where  a  city 
has  granted  a  right  to  build  a  street  railroad  for  such  a  pur- 
pose to  be  used  by  the  grantee  while  .building  a  State  capitol, 
an  agreement  by  the  grantee  giving  a  subcontractor  a  right 
to  use  the  road  while  engaged  in  erecting  such  building  was 
not  a  violation  of  the  condition,;  so  as  to  forfeit  the  privilege 
and  render  the  road  a  nuisance.'  The  effect  of  requiring  a 
contractor  to  be  liable  for  injuries  resulting  from  the  construc- 
tion and  use  of  such  road,  in  an  ordinance  granting  him  the 
right  to  construct  the  railway  in  its  streets,  is  to  make  the 
contractor  primarily  liable  for  injuries  for  which  the  city 
would  be  liable;  it  gives  no  right  of  action  for  any  injury 
caused  by  the  negligence  of  a  subcontractor  to  whonl  such  a 
road  may  have  been  triansferred.*  Where  such  contractors  are 
required  to  give  bond  for  the  removal  of  such  road  at  a  certain 
time,  as  well  as  all  rubbish,  etc.,  the  contract  is  to  indemnify 

»  DillbD  bn  Munic.  Corp.,  §  730.  City  of  Des  Moines,  19  Iowa,  213 ; 

2  Taylor  v.  Dunn  (Tex,,   1891),  16  McPherson  v.  Foster,  43  Iowa,  57; 

S.  W.  Rep.  733.  Blake  v.  Ferris,  5  N.  Y.  48;  City  of 

'Taylor  u.  Dunn  (Tex.,  1891),   16  Kansas  t>.  O'Connell,  99  Mo.  357 ;  s.  C, 

a  W.  Rep.  733.  12  S.  W.  Rep.  791.    Cf.  Water  Co.  v. 

« Taylor  v.  Dunn  (Tex.,  1891),  16  Ware,  16  Wall,  566.   The  correctness 

S.  W.  Rep.  733.    See,  also,  Becker  v.  of  the  decision  in  this  case  the  Texas 

Keokuk  Water-works,  79  Iowa,  419 ;  Supreme  Court  respectfully  doubts, 
s.  c,  44  N.  W.  Rep.  694 ;  Clark  v. 
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the  city  for  any  expenses  it  may  incur  in  restoring  the  streets 
to  their  original  condition,  and  does  not  inure  to  the  benefit  of 
any  person  who  may  have  been  injured  by  the  negligence  of  a 
subcontractor  operating  the  road.' 

§  1232.  Right  to  build  a  railroad  in  street  —  Particular 
charter  provision. —  An  ordinance  of  a  city  declaring  that  a 
wharf  company  whose  charter  psovided  that  it  might  con- 
struct a  railroad  along  a  certain  street  in  that  city  and  make 
switches  to  its  wharves  which  were  north  of  that  street  might 
have  and  exercise  all  the  rights,  privileges  and  powers  con- 
ferred by  its  charter,  provided  the  company  so  used  its  priv- 
ileges "  as  not  to  obstruct  the  free  passage  of  the  streets  on 
land  south  of "  the  street  named,  confers  upon  the  company 
no  right  to  construct  switches  on  the  south  side  of  its  main  track 
on  such  street.^  The  fact  that  such  a  company  improved  and 
reclaimed  the  street,  which  it  was  using  for  its  railroad  track, 
did  not  give  the  company  an^'^  privileges  not  granted  by  its 
charter  or  the  city  ordinance,  nor  deprive  the  city  of  its  power 
over  that  street.^ 

1  Taylor  v.  Dunn  (Tex.,  1891),  16  road,  and  in  connection  with  its  own 
S.  W.  Rep.  733.  and  another  wharf  on   that  side  of 

2  Galveston  Wharf  Co.  v.  Gulf  &c.  the  track  occupied  by  its  main 
Ey.  Co.  (Tex.,  1691),  17  S.  W.  Rep.  57.  track."  As  to  proper  construction 
The  court  said :  —  "  Neither  the  legis-  of  such  contracts,  see,  also,  3  Parsons 
lature  nor  the  city,  conferred  on  that  on  Contracts,  506,  507,  516 ;  Broom's 
corporation  the  exclusive  use  of  the  Legal  MaxipaS,  626 ;  Bridge  Co.  v. 
street  for  railroad  or  any  other  pur-  Improvement  Co.,  13  N.  J.  Eq.  81. 
pose.  Gulf  City  St.  Ry.  Co.  v.  Gal-  3  Galveston  Wharf  Co.  v.  Gulf  &c. 
veston  City  Ry.  Co.,  65  Tex.  502.  The  Ry.  Co.  (Tex.,  1891),  17  S.  W.  Rep.  57. 
evident  and  sole  purpose  of  the  act  Nor  did  the  fact  that  the  wharf  corn- 
was  to  enable  the  corporation  to  con-  pany  constructed  switches  and  turn- 
struct  and  operate  a  railroad  in  con-  outs  not  authorized  by  its  charter, 
nection  with  the  wharves  lying  north  and  without  objection,  give  it  a  vested 
of  it.  It  was  not  contemplated  that  right  in  the  street,  and  a  court,  in 
authority  to  construct  the  main  road  such  a  case,  may  oi'der  the  same  to 
along  the  street  would  include  au-  be  taken  up  and  removed  at  the  in- 
thority  to  construct  switches,  turn-  stance  of  a  railroad  company  having 
outs  and  side-tracks,  and  therefore  authority  to  use  the  street  for  the 
they  were  expressly  provided  tqv ;  same  purpose.  Galveston  Wharf  Co. 
but  such  provision  was  made  for  v.  Gulf  &c.  Ry.  Co.  (Tex.,  1891),  17  S. 
them  only  on  the  north  side  of  the  W.  Kep.  57. 
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§1333.  Hay  scales  in  streets. —  The  Supreme  CJourt  of 
Iowa  as  to  the  use  of  streets  thus  declares: — "That  the  title 
to  public  streets  and  alleys  is  in  the  city  or  town  in  trust  for 
the  use  of  the  public  is  not  questioned.  That  other  uses  than 
travel  may  be  made  of  the  public  streets  and  alleys  is  shown 
-by  the  numerous  provisions  of  the  statute  granting  power' to 
authorize  other  uses.  The  paramount  purpose  of  maintainipg 
streets  and  alleys  is  for  public  travel,  and  all  other  uses  must 
be  subordinate  thereto.  The  city  or  town  must  keep  them 
free  from  obstructions,  except  where  the  use  or  obstruction  is 
such  as  the  city  or  town  is  specifically  empowered  to  knd  has 
authorized."  ^ 

§  1234:.  Beraoval  of  shade  trees. —  A  city  may,  without 
notice  to  an  abutting  land-owner,  remove  shade  trees  which 
have  been  growing  on  a  sidewalk  of  a  public  street  if  they 
constitute  an  obstruction  to  public  travel ;  and  whether  or  not 
such  trees  are  an  obstruction  must  be  determined  by  the  propei' 
city  authorities,  and  their  determination  cannot  be  reviewed 
by  the  courts  unless  they  have  clearly  abused  their  discretion.* 


'  Incorporated  Town  of  Spencer  v. 
Andrevr  (Ipwa,  1891),  47  N.  W.  Eep. 
1007,  holding  that  the  statutes  au- 
thorizing the  town  "to  pr'ovide  for 
the  oieasuring  or  weighing  of  hay, 
coal,"  etc.,  empowered  it  to  grant  to 
individual  dealers  the  right  to  set 
scales  in  the  public  streets  in  front  of 
their  places  of  business  in  such  a 
way  as  not  to  be  an  obstruction  to 
travel.  Tlie  court  said : — "  If  it  may 
be  said  that  this  power  is  not  dele- 
gated by  statute,  it  is  certainly  in- 
cluded in  the  trust  relation  and  pur- 
pose under  which  cities  and  towns 
hold  title  to  and  exercise  control 
over  the  public  streets  and  alleys." 
See,  also,  Heath  v.  Railroad  Co.,  61 
Towa,  11 ;  S.  C,  15  N.  W.  Rep.  573; 
Davis  V.  Anito,  73  Iowa,  325 ;  S.  c,  35 
N.  W.  Rep.  244,  where  an  ordinance 
appointed  a  weigher  and  declared  a 
certain  scale  in  the  town  to  be  "  city 
scales,"  under  authority  of  the  same 

'77 


provision  of  the  statute ;  Emerson  tx 
Babcock,  66  Iowa,  258 ;  S.  C,  23  N. 
W.  Rep.  656.  The  court  in  Incor- 
porated Town  of  Spencer  v.  Andrew 
(Iowa),  47  N.  W.  Rep.  1007.  iiejd  the 
town  estopped  from  revoking  the 
license  for  these  scales,  as  it  was 
granted  under  autho'rity,  and  the 
licensees  having  acted  thereupon  in 
preparing  for  them,  but  said:--" If, 
from  any  cause,  such  as  change  in 
the  travel  or  business,  the  construc- 
tion of  a  scale  by  the  town,  oi:  the 
condition  or  management  of  this^ 
scale,  public  interests  require  its  re- 
moval, then  the  council  may  revoke, 
the  permission." 

2  Chase  v.  City  of  Oshkosh  (Wis.. 
1892),  51  N.  W.  Rep.  560,  ah  aclSf)h  . 
by  a  lot-owner  against  thei  city  for 
the  destruction  of  trees  by  its  author- 
ized agents,  in  which  the  cbiirt  held 
that,  no  abuse  of  discretion  on  th6 
part  of  the  city  abthoriti^s '  being 
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It  is  not  necessary,  in  order  that  trees  shall  constitute  an  pb- 
structidn  so  as  to  authorize  their  removal,  that  they  should 
interrupt  or  stop  travel.' 

§  1235.  Snmmary  removal  of  obstructions.—  Permanent 
and  valuable  improvements  made  in  good  faith,  and  where  the 
right  of  the  city  is  doubtful,  are  not  subject  to  the  ample' 
powergiven  in  a  city  charter  to  its  authorities  to  remove,  in  a 
summary  manner,  any  nuisance,  obstruction  or  encroachment 
on  the  streets  of  the  city.  Put  where  a  person  complained 
of,  as  in  the  case  cited  in  the  note,  maintained  his  fence  in- 
tentionally and' wilfully,  after  he  knew  that  it  was  an  en- 
croachment, it  was  subject  to  that  power  to  remove  in  a  sura- 
mary  manner.*  The  mere  fact  that  an  obstruction  in  a  street 
by  the  continued  use  of  which  after  dedication  the  public  had 
established  a  right  to,  not  inconsistent  with  the  use  of  the 
street  as  the  wants  of  the  public  demanded,  had  been  allowed 
to  remain  therein  for  more  than  ten  years,  has  been  held  not 
to  operate,  in  the  absence  of  fraud,  as  an  estoppel  upon  the 
city,  in  an  action  for  an  abatement  of  the  nuisance,  even 
though  the  obstruction  may  have  been  originally  built  under 
claim  of  right.' 


a 


shown,  it  was  error  to  submit  to  the  or  maliciously,  it  has  been  held  by. 

jury  the  question  whether  the  trees  the  same  court,  cannot  be  summarily, 

were  an  obstruction,  removed  under  a  city  charter  author- 

'  State  V.  Leaver,  62  Wis.  393 ;  S.  C,  jzing  the  common  council  to  abate 

89  N.  W.  Rep.  576.   A  permanent  ob-  nuisances  and  prevent  the  obstruc- 

struction,    such    as   trees    standing  tion  of  streets,  nor  under  the  general 

within  a  sidewalk  or  traveled  street,  statutes  which  impose  a  penalty  for 

Orstonecolumnswhichmay  interfere  the  obstruction  of  ahighway  andre- 

■with, public  travel,  constitutes  per  se  quire  the  overseer  to  cause  the  im- 

a  public  nuisance,  and  may  be  sum-  mediate  removal  of  the  obstruction, 

marily  removed  by  direction  of  the  Pauer  v.  Albrecht  (Wis.),  89  N.  W.' 

authorities  of  a  municipality.    Chase  Rep.  771. 

V.  City  of  Oshkosh  (Wis.,  1893),  51  N.  s  City  of  Waterloo  v.  Union  Mill  Ca,' 

Wi  Sep.  560.  73  Iowa.  437 ;  8.  C,  84  N.  W.  Rep.  .197. 

2  Childs  V.  Nelson  (Wis.).  83  N.  W.  A  Louisiana  city  has  been  held,  in  the 

Eep.  587.    But  a  fence  which  en-  exercise  of  its  police  power,  to  have 

croaches  on  a  street  which  has  been  the  right  of  removing  obstructions 

maintained  for  seventeen  years,  and  for   public  convenience  and  benefit, 

not  shown  to  "incommode  the  public  and  further,  it  may   delegate  such 

use  of  the  street  as,  a  highway  for  power.  New  Orleans  Gas  Light  Ca 

teams  and  foot  passengers,"  and  not  v.  Hart  (1888),  40  La.  Ann.  474 ;  a  G, 

placed  there  intentionally,  wilfully  4  Sa  Rep.  215,  sustaining  the  right 
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§  1236.  The  same  subject  continued. —  The  mayor  and 
city  council  of  a  city,  charged  with  the  duty  of  keeping  the 
streets  of  the  city  in  a  condition  fit  for  safe  and  convenient 
use,  are  the  proper  persons  to  file  a  bill  to  prevent  either  the 
obstruction  or  destruction  of  a  street.*  The  Supreme  Court 
of  Alabama  have  held  that  permission  to  the  owner  of  a  build- 
ing on  the  corner  of  one  of  the  principal  business  streets  of 
a  city,  to  erect  a  veranda  extending  across  the  sidewalk,  did 
not  authorize  him  to  use  a  part  of  the  veranda  as  a  water- 
closet  for  the  convenience  of  tenants  occupying  the  upper 
stories  of  his  building;  and  permission  to  make  excavations 
under  the  sidewalks,  for  the  purpose  of  utilizing  the  basement, 
giving  entrances  to  it  from  the  streets,  and  aflfording  light 
and  ventilation,  was  a  mere  license,  not  having  the  elements 
of  a  contract,  but  revocable  at  the  will  of  a  subsequent  mu- 
nicipal conncilj  in  the  exercise  of  its  power  over  the  sidewalks 
and  pavements  of  the  city.*  An  ordinance  forbidding  the  dis- 
play of  show-boards,  placards  or  signs  on  the  sidewalks  of  a 
populous  city  has  been  held  not  to  be  unreasonable.' 

§  1237.  Awnings. —  The  Kew  York  Consolidation  Act  con- 
fers upon  the  common  council  power  "  to  regulate  the  use  of 
streets  and  sidewalks  for  signs,  sign-posts,  awnings,  awniiig- 

of  the  city  to  remove  lamp  posts  put  Louisville  City  Ry,  Co.  v.  Louisville, 

up  by  the  Gias  Lig^t  Company  at  cer-  8  Bush,  415 ;  Gozzler  v.  Georgetown, 

tain  street  comers  for  the  purpose  of  6  Wheat  597.    A  court  iu  New  York 

supplying  lights  tti  its  private  cus-  has  refused  to  issue  an  order  to  di- 

tomers.     See,  also,  Western  Union  rect  the  common  council  of  a  city 

Telegraph  Co.  v.  Pendleton,  123  U.  S.  issuing  a  license  under  the  provision 

039;  Mutual  Union  Telegraph  Co.  v.  of  the  statute  that  in  its  control  of 

Chicago,  16  Fed.  Rep.  309.  the  streets  it  shall  have  power  "  to 

•  City  of  Newark  u.  Del.  &aR.  Ca  grant   permits  for  the  erection  of 

(N.  J.),  7  Atl.  Rep.  123.  booths  or  standswitbin  stoop  lines, 

2  Winter  v.  City  Council  of  Mont-  the  owner  of  the  premises  consent- 

gomery  (1887),  83  Ala.  589 ;  8.  0.,  3  ing  thereto,  for  the  sale  of  news- 

So.    Rep.  335,   sustaining  the  right  papers,  periodicals  or  fruit  only,"  to 

of  the  council  to  tear  down  the  erec-  revoke  such   license,  though  other 

tions,  remove  obstructions,  or  fill  up  articles  enumerated  were  kept  for 

excavations  in  or   under  the  side-  sale.    People  v.  Mayor  &c.  (1888X  1 

walks,  which  were  built  or    made  N.  Y.  Supl.  95. 

under  a  revocable  license  granted  by  a  Commonwealth    v.    McCaffertili, 

a  former  council.    See,  also,  Reading  145  Mass.  384 ;  s.  G,  14  N.  E.  Rep^  4li 
t>.  Commonwealtb,  11  Pa.  St  196; 
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ppsts^"  etc.-  In  a  different  section,  however,  it  is  provided 
thatj-";  the  J  .shall  have  no  power  to  authorize  the  placing  or 
continuing  of  any  encroacbment  or  obstrnotion  upon  any- 
street  or  sidewalk .  except  the  temporary  occupation  thereof 
during  the  erection  or  repair  of  a  building  on  a  lot  opposite 
the  same.  In  an  action  to  enjoin  the  city  authorities  from 
removing  an  awning  or  structure  in  front  of  plaintiff -s  place 
of  business  ^  a  permanent  iron  Structure  covering  the  whole 
sidewalk  and  extending  slightly  over  the  curbstone — the 
Court  of  Appeals  of  New  York,  premising  that  the  legisla^' 
ture  had  power  to  authorize  structures  in  streets,  that,  with- 
out such  authorityj  and  under  the  prineiples  of  the  common 
law,  Tvould  be  held  to  be^  encroachments  and  obstructions,  and 
this  power  could  be  delegated  to  the  governixig body  of  a  rau- 
mcipal  corporation,  proceed  to  scrutinize  the  provisions  of  the 
act  to  determine  whether  that  power  had  actually  been  con- 
ferred in  the  case  in  hand.  It  was  held  that  an  awning  was 
an  obstruction  that  was  intended  to  be  excepted  from  the 
general  prohibitory  words.  The  awning,  having  been  erected 
in  compliance  with  an  ordinance,  could  be  abated  only  by  a 
repeal  or  modification  of  the  ordinance.* 

.  §  1238.  Poles  for  electrip  wires— It  has  been  held  that,a 
city  in  Pennsylvania  has  the  right,  as  a  matter  of  police  regu- 
lation, to  supervise  and  control,  by  such  ordinances  as  may 
seem  ^  -"i-yer,  the  erection  of  poles  upon  and  the  stretching  of 
wires  along  its  streets,^ ,,  In  Missouri  it  has  been  held  that 
where  thiat  part  of,  an  ordinance  requiring  a  telephone  com- 
pany to  relocate  its  poles  was  void,  the  part  imposing  a  pen- 
alty on  the  company  if  it  did  not  make  the  relocatioQ  was 
also  void;'  and  that  an  ordinance  providing  that  one  of  sev- 
eral telephone  companies  should  relocate  its  poles,  and  then 
providing  that  any  person,  company  or  corporation  who  should 
fail  to  cotnply  with  the  ordinance  should  be  giiilty  of  a  misde- 
meanor, was  class  legislation,  and  therefore  unconstitutional.* 

iHoey  tt  Gilroy,  129  N.  Y.  138,  re-  »City  of  Hanhibal  v.  Missouri  & 

viei-aing  B.-e,  14  N.  Y.  Supl.  159.    C/.  Kansas  Telephone  Ca  (1890),  31  Mb. 

Farrel  v.  City  of  New  York,  5  N.  Y.  App.  33. 

Sulil.  673.                                    .  <City  of  Hannibal  «.  Missouri  & 

'i  Western  Union  TeL  Coi  m.  City  of  Kansas  Telephone  Co.,  31  Mo.  App.  23. 

Philadelphia  (Fa.),  13  Atl.  Bep.  144.  It  has  been  held  in- Louisiana  that  the 


§  1239.]'         ,      COJ?lTHOL   OF;   STEEBTS    AND   WHARVES. 


1221 


§  1239.  The  same  subject  continued.—  The  Supreme  Court 
(Of  ]!fe\v  Jersey  has,  on  certiorartj  eonstrued  the  'statute  Avhich 
empowers  street  railways,  with  the  aonsent  of  municipal  au- 
thoritieSj  to  use  electric  or  chemical  motors  or  grip  cablea  as 
"the  propelling  power  of  its  cars  instead  of  horses,  not  to  legal- 
ize the  erection  of  poles  and  the  stretching  of  wires  in  a  pub- 
lic street  as  a  part  of  a  system  of  electrical  railroading.  There- 
fore an  ordinance  of  the  city  council  wliich  purported  to 
grant  permission  to  erect  such  poles  and  such  wires  was.  held 


to  be  illegal.* 

right  granted  by  a  city  to  erect  tow- 
ers or  supports  for  electric  wires  and 
cable,  and  to  remove  obstractions  to 
such  erections,  cannot  be  contra- 
dicted by  one  who  does  not  claim  an 
exclusive. or  concurrent  right  New 
Orleans  Gas-Light  Co.  v.  Hart,  40  La. 
Ann,  474 ;  &  C,  4  So.  Rep.  215.  And 
in  New  Jersey  that  no  authority 
under  the  power  given  one  of  its 
cities  by  its  charter  to  regulate  the 
erection  "of  any  stoops,  bay  windows, 
area,  .  .  .  sign  or  post  or  erec- 
tion, or  any  projection  or  otherwise 
over  any  street,"  was  conferred  to 
regulate  or  permit  the  ei'ection  of 
telegraph  poles.  State  v.  City  of 
Newark,  49  N.  J.  Law,  394 ;  &  C,  8 
Atl.  Rep.  128. 

1  State  V.  Trenton  (N.  J.  Law,  1893), 
23  AtL  Rep.  281.  Reed,  J.,  speaking 
for  the  court,  said :  —  "I  think  it 
clear  that  it  was  never  within  the 
legislative  design,  expressly  or  by 
implication,  to  empower  a  private 
corporation  to  change  or  to  grant 
power  to  a  common  council  to  per- 
mit such  corporation  to  change  the 
character ^of  a  street  railroad.  I  mean 
by  the  term  "  character  of  a  street  rail- 
road "  its  methods  of  using  a  public 
street  as  Such  use  has  heretofore  been 
recognized.  The  placing  of  the  tracks 
jlevel  with  the  surface  of  the  street, 
the  distance  between  the  rails,  the 
condition  of  the  street  between  the 


rails,  have  always  been  carefully 
regulated' so  as  to  prevent  practically 
interfei'ence  with  the  use  of  the  en- 
tire street  for  all  kinds  of  vehicles. 
It  is  becauise  of  this  f eaturie  of  street 
railways  that  their  occupation  of  a 
street,  as  distinguished  from  that  of 
steam  railways,  has  been  held  to  be 
but  a  modification  of  the  ordinary 
use  of  streets  by  vehicles."  This 
characteristic  is  recognized  by  Green, 
chancellor,  as  the  ground  of  a  decis- 
ion in  Hinchman  v.  Railroad  Co.,  17 
N.  J.  Eq.  80.  The  conclusion  of 
Reed,  J.,  is  that  the  New  Jersey  stat- 
ute "expressly  grants  only  a  right  to 
use,  with  the  consent  of  the  municjf  > 
pal  authorities,  an  electric  machine 
attached  to  some  part  of  a  car  for  the 
purpose  of  transmitting  electric  en- 
ergy into  car  movement  The  act 
.contains  no  implied  grant  of  power 
to  obstruct  the  ordinary  use  of  a 
public  street  by  posts,  wires  or  any 
other  apparatus  designed  to  be  used  in 
connection  with  any  electric  motor. 
The  common  council  had  no  power 
to  authorize  or  consent  to  anything 
more  than  to  the  use  of  an  electric 
motor."  And  an  abutter  upon  a 
street,  owning  to  the  middle  of  the 
street,  can  use  the  writ  of  certiorari 
to  test  the  validity  of  an  ordinance' i 
purporting  to  confer  power  to  place 
such  posts  upon  bis  land  lying  in  the 
street.    State  v.  Trenton,  «uprxi.  See, 
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§  1240.  liability  growing  out  of  obstructions.—  An  alle- 
gation in  a  complaint  for  injuries  resulting  from  a  defective 
sidewalk  that  a  city  had  exclusive  authority  and  jurisdiction 
over  its  streets,  alleys  and  sidewalks  is  a  sufficient  averment 
that  this  particular  sidewalk  is  within  the  city  and  under  its 
jurisdiction.'  A  city  which  by  its  charter  is  empowered  to 
pass  ordinances  for  the  removal  of  all  nuisances  and  obsitruc- 
tions  from  its  streets,  and  to*Becure  persons  and  property 
from  danger,  and  by  ordinance  prohibits  any  sport  that  might 
produce  bodily  injury,  would  be  liable  for  injuries  to  a  person 
caused  by  coasting  in  the  streets,  unless  it  can  show  that  it 
has  used  ordinary  and  reasonable  care  and  diligence  to  abate 
the  nuisance.* 

§  1241.  Iigunction  against  encroachments. —  The  Court  of 
Appeals  of  New  York  sustained  a  city's  right  of  action  to  re- 
strain the  erection  of  an  encroachment  upon  a  street  which 
had  been  dedicated  to  the  use  of  its  citizens  simply  upon  the 
fact  that  the  street  existed  hy  dedication  and  use  only ;  ^  and 

also,  State  v.  Paterson,  34  N.  J.  Law, 
163 ;  State  v.  Jersey  City,  34  N.  J. 
Law,  390;  State  v.  Trenton,  36  N.  J. 
Law,  198. 

1  City  of  Columbus  v.  Strassner,  124 
Ind.  483 ;  s.  C,  25  N.  R  Rep.  65 ;  Tico 
V.  City  of  Bay  City,  78  Mich.  209  j 
s.  c,  44  N.  W.  Rep.  53 ;  Ivory  v.  Town 
of  Deer  Parli,  116  N.  Y.'476;  s.  C, 
23  N.  E.  Rep.  1081 ;  City  of  La  Fay- 
ette V.  Larson,  73  Ind.  367. 

2  Taylor  v.  City  of  Cumberland 
(1885),  64  Md.  68;  S.  C.,  20  Atl.Rep. 
1037.  This  case  was  controlled  by 
the  principles  in  Mayor  v.  Marriott, 
9  Md.  160,  in  wliich  it  was  held  that  a 
municipal  corporation  having  power 
by  its  charter  to  prevent  and  remove 
nuisances  would  be  dischai'ged  from 
■responsibility  for  them  if  they  could 
not  be  prevented  or  removed  by  ordi- 
aary  and  reasonable  care  and  dili- 
gence; and  alsq,  that  where  or- 
'diuances  suflScient  to  meet  the 
exigencies  of  the  case  had  been 
pa^ed,  a  vigorous  eCFort  to  enforce 


them  would  amount  to  the  requisite 
care  and  diligence.  °  In  Gonzales  v. 
City  of  Galveston  (Tex.,  1892),  19  & 
W._Rep.  384,  an  action  for  personal 
injury  resulting  from  the  falling  of  a 
pile  of  lumber  which  had  been  stand- 
ing in  a  public  street  for  a  protracted 
period,  it  was  held  error  to  virtually 
withdraw  from  the  jury  by  instraiis- 
tions  the  question  of  whether  or  not 
the  city  had  been  guilty  of  negligende 
in  not  ordering  the  removal  of  the 
obstruction  from  the  sti-eeft  For,  as 
it  liad  complete  control  of  its  street^ 
the  duty  of  keeping  them  clear  of 
obstructions  followed,  and,  in  a  case 
like  tliis,  if  there  had  been  negligence 
in  this  respect  on  the  part  of  thes  city, 
that  negligence  would  have  been 
the  proximate  cause  of  the  injury. 

»  City  of  Cohoes  v.  Del.  &  H.  Canal 
Co.  (N.  Y.  App.,  1892),  31  N.  E.  VUep. 
887,  an  action  to,  restrain  the  laying 
down  of  an  additional  track  in  such 
a  street. 


§,1242.] 


CONTEOL   OP   STREETS   AND   WHARVES. 


1223 


when  once  shown  to  exist  it  is  presumed  to  continue  until  it 
is  shown  to  exist  no  longer;'  for  a  highway,  when  once  es- 
tablished, continues  until  discontinued  by  law.^  It  has  been 
settled  in  New  York  that  a  municipal  corporation  can  prevent 
by  injunction  the  erection  of  a  nuisance  upon  lands  dedicated 
to  the  use  of  its  inhabitants.' 

§  1S42.  Stock  ruimiiig  at  large. —  It  is  well  settled  that 
municipal  authorities  have  power,  under  the  usual  provisions 
of  charters  with  respect  to  abatement  of  nuisances  as  well  a^ 
the  control  of  the  streets,  to  protect  the  public  use  of  thO 
streets  by  the  passage  of  ordinances  to  prevent  the  running 
at  large  of  animals  within  the  limits  of  the  corporation,  and 
to  authorize,  in  carrying  out  this  purpose,  the  impounding  of 
animals  so  running  at  large  and  the  sale  of  them  under  certain 
circumstances.  The  power  is  also  upheld  as  growing  out  of 
the  police  power.* 


iBeckwith  v.  Whalen,  65  N.  Y. 
332. 

^BinggB  V.  PhiUips,  103  N.  Y.  77 ; 
S.  C,  8  N.  R  Bep.  514;  Adams  v. 
Railroad  Co.,  11  Barb.-  414;  Kennedy 
v.  Jones,  11  Ala.  63;  5  Am.  &  Eng. 
Encyc.  Of  Law,  410. 

'  Trustees  v.  Cohen,  4  Paige,  510. 

<  Folmer  v.  Curtis  (1888),  86  Ala.  ' 
354 ;  s.  C,  5  So.  Rep.  678 ;  City  of 
Quincy  v.  O'Brien  (1886),  24  111.  App. ' 
591 ;  Wilson  v.  Hemming,  58  Wis. 
144;  Spitler  v.  Young,  63  Mo.  42;  Gil- 
christ V.  Schmidliug,  12  Kan.  263; 
Friday  v.  Floyd,  63  III.  50;  Whitfield 
V.  Longest,  6  Ired.  268 ;  MpKee  v. 
McKee,  8  B.  Hon.  433 ;  Gosselink  v. 
Cam  pbell,  4  Iowa,  296.  The  povfer  has 
usually  been  admitted  in  the  cases  so 
far  as  such  ordinances  affected  citi- 
zens of  the  corporation ;  but  where  ani- 
mals belonging  to  non-residents  have 
strayed  into  the  curpbration,  it  has 
been  urged  that  the  ordir^nces<»'OUld  > 
not  operate  upon  the  animal  or  owner. 
Upon  this  subject  the  Alabama  court, 
speaking  through  Qopton.  J.,  said :  — 
"  Ordinances  caniiot  have  an  extra- 


territorial effect^  and  do  not  bind  be- 
yond the  limits  of  authorized  juris- 
diction; but  when  persons,  or  tlie, , 
stock  of  persons,  residing  beyondL 
come  within  the  local  jurisdiction, 
th^y  are  liable  for  violation  of  the 
ordinances  in  the  same  manner  as 
the  inhabitants.  Such  regulations 
would  be  of  little  avail  if  restricted 
in  their  operation  to  the  stock  oCthd 
inhabitants,  and  the  animals  of  those 
residingrwithout  the  corporate-Ii^ite 
hare  the  privilege  to  run  at  large  in 
the  streets  ad  libitum."  Folmer  n 
Ctirtis,  86  Ala.  854.  .  This  question 
has  been  considered  in  an  early  Soutb 
Carolina  case,  and  it  was  held  thai 
municipal  ordinances  operate  upon 
all  persons  or  animals  coming  within 
the  corporate  jurisdiction.  Kennedy 
V.  Snowden  <1841),  1  McMuI.,  82a 
This  court  cites  as  authority  tbe.EO-. 
glish  rases,  Price  v.  Bartram,  Gowp. 
268 ;  -Butchers'  Co.  v.  Mpr«y,  1  Bla. 
370,  showing  that  the  arguments  de- 
duced from  expediency  and  in<Joik- 
venie^9e;  ii^  favor  of  such  ordifiihc«B 
were  not  unsupported  bjr  the  author- 
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,    §  1S43.  Music  in  the  streets  —  Salvation  Army  parades. 

It  has  been  held  that  a  village  ordinance  declaring  it  unlaw' 
ful  to  go  ^bout  the  streets  beating  a  drum  or  tanibpurine,  or 
making  any  noise  w,ith  any  instrument,  for  any  purpose,  withr 
put  larritten  permission  of  thp  village  president,  under  penalty 
of  $5,  was  authorized  by  the  general  village  act  giving  power 
to  make  ordinances  for  the  preservation  of  the  public  peace, 
and  to  regulate  and  prevent  on  tie  streets  any  act  endanger- 
ing person  or  property,  and  for  the  apprehension  of  persons 
unnecessarily  congregating  on  the  sidewalks  or  corners.  And 
the  legislature  had  power  to  authorize  such  an  ordinance,  and 
the  ordinance  has  the  effect  of  an  enactment  of  the  legisla- 
ture.*  And  under  the  statute  making  it  the  duty  of  police 
constables  to  keep  order  in  public  places,  and  to  arrest  per- 
sons concerned  in  noisy  assemblages  or  violating  the  ordi- 
nance, a  police  constable  was  held  justified  in  arresting  per- 
sons engaged  in  the  violation  of  that  ordinance;  and  the 
offense  being  committed  in  his  presence,  he  was  authorized  to 
arrest  without  warrant.*  But  the  Michigan  Supreme  Court 
have  held  an  ordinance  providing  that  "  no  person  or  persons, 
associations  or  organizations,  shall  march,  parade  or  drive  in 
or  upon  or  through  the  public  streets  of  one  of  their,  cities 
with  musical  instruments,  banners,  flags,  torches,  flambeaux, 
or  while  singing  or  shouting,  without  having  first  obtained 
the  consent  of  the  mayor  or  common  council  of  said  city," 
to  be  unreasonable  and  invalid.' 

§  1244.  The  same  subject  continued. —  In  Massachusetts  it 
has  been  held  that  the  board  of  police  of  a  city  had  power  by 
delegation  from  the  city  council,  under  authority  from  the 
legislature,  to  adopt  rules  for  the  regulation  of  itinerant  mu- 
sicians in  the  streets  and  public  places  of  the  city;  and  that 
when  made,  those  rules  were  binding  upon  all  persons  without 

ity  of  ithe  common  law.    In  McKep  ,1  Roderick  v.  Whitson    (1889),    51 

V.  McKee,  8  B.  Mon.  433,  the  Court  Hun,  620 ;  s.  c,  4  N.  Y.  Supl.  112. 

of  Appeals  of  Kentucky  said  that  an  2  Roderick   v.  Whiteon   (1889),  51 

averment    in  the  avowry  that  the  Hun,  620 ;  s.  c,  4  N.  Y.  Supl.  112. 

owner  of  the  hogs  was  a  resident  or  'France's  Case,  63  Mich.  396;  B.  q., 

citizen  of  the  town  was  not  neces-  30  N.  W.  Rep.  73. 
Sary.    The  same  holding  In  Goiiselink 
V.  Caii^pbe41,  4  Iowa,  296. 
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JioticCj  and  were  not  unreasonable  and  invalid  in  requiring  the 
taking  out  of  a  license,  for  a  small  fee  to  be  paid  by  the  mu- 
sician. They  also  held  that  a  member  of  a  religious  organiza- 
tion while  playing  on  a  cornet  without  a  license  was  an  itinerant 
musician  within  the  meaning  of  those  rules  and  not  protected 
by  the  fact  that  his  act  was  done  as  a  matter  of  religious  wor- 
ship only.' 

§  1245.  Control  of  wharves. —  As  to  property  held  for 
wharves,  the  Supreme  Court  of  Kentucky  said  in  one  case :  — 
"  The  power  of  a  municipal  corpqration  to  acquire  land  for  the 
purpose  of  erecting  wharves  thereon  and  to  charge  wharfage 
is  not  a  necessary  incident  of  its  charter,  but  must,  like  all 
its  other  powers,  be  derived  directly  from  the  legislature;  of 
course  to  be  exercisad  within  the  limits  and  upon  conditions 
of  the  grant,'  And  looking  to  the  nature  and  purpose  of  such 
special  grant,  it  must  be  regarded  as  a  trust  involving  duties 
and  obligations  to  the  public  and  individuals  which  cannot  be 
ignored  or  shifted ;  for  the  power  to  acquire  implies  the  duty 
■of  the  municipalitj',  through  its  governing  head,  to  maintain 
and  preserve  wharf  property  for  the  benefit  of  the  public, 
without  discrimiuation  or  unreasonable  charges  for  individual 
use.  .  .  .  The  wharf  property  being  so  held  [in  trust  for 
use  of  the  public,  and  in  aid  of  trade  and  commerce],  the  city 
,  .  .  cannot  transfer  its  title  or  possession,  nor.  according 
to  a  plain  and  well-settled  principle,  can  the  general  council 
which  is  by  statute  invested  with  power  of  control,  and  bur- 
dened with  the  duty  of  maintaining,  preserving  and  operating 
the  wharves,  either  delegate  the  power  or  disable  itself  from 
performing  the  duties.  It  is  even  more  manifest  that  the  '  Com- 
missioners of  the  Sinking  Fund,'  w^hich  is  a  distinct  corpora- 
tion  created  by  that  name  for  specified  purposes,  and  invested 
with  limited  power,  cannot  hold  or  control  the  wharf  prop- 
erty, authority  to  do  so  being  nowhere  given  by  its  charter; 
nor  would  it  be  either  provident  or  consistent  with  the  pur- 
pose of  its  creation  to  so  invest  it." ' 

'Cqnimon  wealth  v.  Plaisted  (1889),        ^jjjHon  qq  Munic.  Corp.,  §  110. 
•148.  Mass.  375  ;-,s.  c,  19  N.-E.  Eop.  334.        'Roberts  v.  City  of  Louisville  (Ky, 
See,  on  last  point.  Reynolds  v.  United    1891),  17  S.  W.  Rep.  218, 
States,  98  U.  S.   145,  101;  State  v. 
White,  64  N.  H.  4a 
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'  §  1246;  m^straint  of  certain  uses  of  wharves. —  Tax-pay- 
ers whose  private  interests  are  subserved  by  the  maintenance 
of  wharVes  may  sue  to  restrain  by  injunction  the  passage  of 
an  ordinance  by  a  city  council  authorizing  the  mayor  to  con- 
vey property  wiiich  the  city  holds  tinder  a  legislative  act,  and 
which  "was  paid  for  by  taxation,  for  the  purpose  of  erecting 
wharves  thereon.'  And  the  withdrawal  of  such  an  ordinance 
will  not  defeat  the  injunction.-    • 

§  1247.  Limit  ixpon  liability  growing  out  of  control  of 
doclis. —  Though  the  chartec  of  a  city  may  make  its  common 
council  commissioners  of  highwaj's  of  the  city,  with  power  to 
make  ordiminces  "  in  relation  to  the  construction,  repairs,  care 
and  use  of  the  markets,  docks,  wharves,  piers,  slips  and 
squares  of  the  city,  this  does  not  impose  upon  the  city  the 
duty  of  removing  obstructions  from  the  river  on  which  the 
wharves  are  located.  And  it  will  not  be  liable  to  any  dock 
owner  for  damages  to  his  business  growing  out  of  the  fact  that 
there  is  an  obstruction  —  as,  for  instance,  a  sunken  boat  which 
interferes  with  the  navigation  of  the  stream.'   And  this  would 

1  Eoberts  v.  City  of  Louisville  (Ky.,  plaintififs  and  they  have  no  adequate- 
1891),  17  a  W.  Eep.  216.  After  re-  remedy  at  law ;  for,  frqm  its  nature, 
fi  I'nng  to  and  commenting  on  Oliver  a  preventive  remedy  may  be  applied 
V.  Worcester,  102  Mass.  489;  Gas  Co.  ;  at  the  inception  of  a  wrongful  act, 
V.  City  of  Des  Moines,  44  Iowa,  503 ;  in  fact,  when  it  is  about  to  be  done, 
and  People  v.  Dwyer,  90  N.  Y.  402,  or  is  threatened." 
the  Kentucky  court  said :— "  In  our  2  Roberts  v.  City  of  Iiouisville  (Ky., 
opinion  the  general  proposition  that  1891),  17  S.  W.  Rep.  216.  The  court 
a  court  of  equity  may  not  enjoin  summed  up  as  follows:— "We  think 
the  pas.jage  of  a  municipal  ordinance  a  court  of  equity  has  not  only  the 
must  be  confined  in  its  application  to  power  to  restrain  the  passage  of  an 
subjects  over  which  the  corporation,  ordinance  authorizing  an  illegal  or 
in  its  governmental  or  public  charac-  wrongful  disposition  of  property  ac- 
ter,  has  discretionary  authority;  and  quired  and  held,  as  is  the  case  of  the 
if  it  be  conceded  that  taxable  inhab-  wharf  property,  but  if  needful  to 
itants  have  a  right  to  resort  to  equity  compel  the  general  council  to  per- 
at.  all  times  to  restrain  a  municipal  form  the  duty  of  preserving,  protect- 
c&rporation  and  its  officers  from  mak-  ing  and  maintaining  it  for  the  par- 
ing an  illegal  or  wrongful  disposition  pose  intended,  though,  of  course, 
of  corporate  property,  whereby  the  leaving  it  to  the  discretion  of  that 
plaintifl's  willbe  injuriously  affected.  Body  as  to- the  manner  of  diacharg- 
it' reasonably  follows  the  power  ex-  ing  its  trust" 

ists  to  enjoin  the  passage  of  an  ordi-  »  Coonley  v.  City  of  Albany  (1890)k 

.nance  authorizing  the  act  whenever  10  N.  Y.  SupL  512. 
irreparable  injury  will  be  done  to  the 


§  1247.]  CONTROL   OF   STEEKT8    AND    WHAEVES.  1227 

be  true  though  the  city  council  may  have  passed  an  ordinance 
authorizing  its  street  commissioner,  in  case  of  a  boat  being 
sunk  in  the  harbor,  after  notification  to  the  owner  and  his 
lailure  to  remove  it,  to  take  possession,  remove  and  sell  the 
same,  or  so  much  of  its  load  as  would  jiay  the  expense  of  the 
removal.'  Such  an  ordinance  being  in  excess  of  the  legislative 
power  of  the  common  council  is  Toid  in  so  far  as  it  directs  the 
sale  of  private  property.?  So  far  as  the  State  has  authorized 
the' city  to  aid  its  commerce  by  removal  of  obstructions  in  a 
river,  the  authority  is  in  the  nature  of  a  privilege,  which  un- 
der its  charter  the  city  ought  to  exercise  for  the  general  cor- 
porate welfare,  but  not  to  relieve  proper  owners  of  docks 
from  proper  private  expenses.'  Such  a  river  is  not  a  highway 
of  the  city.* 

I'Ceionley  V.  City  of  Albany  (1890),  with  the  power  vested  in' congress, 

10  N.  Y.  Supl.  518.                                 ,  and  may  require  a  city  to  provide 

''Coonley  v.  City  of  Albany  (1890), .  such  control  with  respect  to  tlie  por- 

10  N.  Y.  SupL  513.    A  river  which  is  lion  of  the  river  within  its  limits, 

a  part  of  {he  highway  for  State,  in-  Mobile  County  v.  KimbaU,  103  U.  S. 

t?rstate  and  foreign  commerce  is  sub-  691. 

jeot  to  regulation  and  improvement  'Coonley  w.  City  of  Albany  (1890), 

by  congress.   The  State  may  exercise  10  N.  Y.  Supl.  513. 

such  control  as  does  not  interfere  *  Seaman  t?.  Mayor  &c.,  80  N.  Y.  339. 
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§  1248.  Nature  of  the  police  power. —  The  police  power 
is  defined  by  Blackstone  as  "  the  due  regulation  and  domestic 
order  of  the  kingdom,  whereby  the  individuals  of  the  State, 
like  members  of  a  well-governed  family,  are  bound  to  conform 
their  general  behavior  to  the  rules  of  propriety,  good  be- 
havior and  good  manners,  and  to  be  decent,  industrious  and 
inoflfensive  in  their  respective  stations." '  "  That  power,"  said 
the  Court  of  Appeals  of  New  York,  "  is  verj'  broad  and  compre^ 
hensive,  and  is  exercised  to  promote  the  health,  comfort,  safety 


1 4  Blackstone's  Commentaries,  162. 
"There  is  also  the  general  police 
power  of  the  State,  by  which  persons 
and  property  are  subjected  to  all 
kinds  of  restraints  and  burdens  in 
order  to  secure  the  general  comfOrt^ 


health  and  prosperity,  of  the  perfect 
right  in  the  legislature  to  do  which 
no  question  ever  was,  or,  upon  ac- 
knowledged general  principles,  ever 
can  be  made."  Thorpe  v.  Bntlanc^, 
&C.  R.  Co.,  27  Vt  140, 
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and  general  welfare  of  society.  .  .  .  Under  it  the  eondilet 
of  an  individual  and  the  use  of  property  may  be  regulated^ 
80  as  to  interfere  to  some  extent  with  the  freedom  of  tlie  one 
and  the  enjoyment  of  the  other."  ^  Compensation  has  never 
been  a  condition  of  its  exercise,  even  when  attended  with  in- 
convenience or  pecuniary  loss,  as  each  member  of  a  community 
is  presumed  to  be  benefited  by  that  which  promotes  the  general 
welfare.  All  authorities  agree  that  the  constitution  presup- 
poses the  existence  of  the  police  power,  and  is  to  be  construed 
with  reference  to  that  fact." 

§  1249.  Exercise  of  police  powers  by  municipal  corpora- 
tions.—Municipal  corporations  have  exercised  the  police 
power  eo  nomine  for  time  out  of  mind  by  making  regulations 
to  preserve  order,  to  promote  freedom  of  communication  and 
to  facilitate  the  transaction  of  business  in  crowded  communi- 
ties; and  this  power  of  local  legislation  may  be  cOhferred 
upon  the  smallest  village  that  the  legislature  sees  fit  to  incor- 
porate as  well  as  upon  the  largest  city  in  the  State.^  The  ex- 
tent of  their  police  powers  depends  upon  the  limitations  of 
their  charters.*  The  power  to  be  exercised  is  frequently  re- 
stricted to  the  one  phrase  "  police  powers,"  and  the  ordinances 
must  then  be  reasonable  regulations  upon  subjects  which  are 
recognized  as  falling  within  the  scope  of  such  powers.  "  A  grant 
of  police  power,  however,  can  never  be  taken  to  authorize  ordi- 
nances upon  some  subject  which  is  partially  or  imperfectly 
given  to  the  control  of  the  corporation  by  an  express  grant, 
for  the  existence  of  the  express  grant  shows  that  the  legislative 

,1/m  re  Jacobs,  98  N.  T.   98,   108,  of  the  community.'?    H6ri- &  Beinis 

quoted  and  approved  in  Village  of  on  Munlc.  Police  Ordinances,  S  313* 

Carthage  v,  Frederick,  123  N.  Y.  268,  2  Viliage  of  Carthage  v.  Frederick, 

277.    "All  property  is  held  subject  to  133  N.  Y.   268,   273;  3  Hare's  Am. 

the  general  police  power  of  the  State  Const   Law,  766;    Anderson's  Law 

to  so  regulate  and  control    its  use  Diet,    tit   "Police;"    Sedgwick  on 

iu  a  proper  case  as  to  secure  the  gen-  Statutory  and    Constitutional  Law, 

eral  safety  and  the  public  welfare."  435 ;  Tiedeman's  Limitations  of  Po- 

PeopJeu  Gillson,  109  N.  Y.  389,  398:  lice  Power,  13;  Potter's  Dwarris  on 

1    Dillon    on  Munic.   Corp.,  §    213.  Statutes,  458. 

"  Police  power  authorizes  all  regula-  '  Village  of  Carthage'  v.  Fredericki 

tions  tending  to  promote  the  public  122  N.  Y.  268,  273,  277. 

healthy- morals,  security  and  comfort  ^Tiedeman's  Limitations  of  Police 

Power,  13. 
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mind  was  specially  directed  to  that  subject,'  and  the"  grant 
must  be  taken  as  the  limit  of  its .  inf eation.  And  where 
nearly  all  the  ordinary  police  powers  are  made  the  subjects  of 
express  grants,  only  such  additional  ones  can  be  exercised 
under  a  general  grant  of  police  power  as  are  absolutely  essen^ 
tial  to  the  welfare  of  the  community." '  ' 

§  1350.  Requiring  abutting  OTKners  to  remove  snow  from 
sidewalks.-^  Under  a  general  authority  to  make  all  needful  and 
salutary  by-laws  it  was  held  by  the  supreme  judicial  tribunal  of 
Massachusetts,  Chief  Justice  Shaw  delivering  the  opinion  of 
the  court,  that  an  ordinance  of  tlie  city  of  Boston  rciquiring 
owners  or  occupants  of  houses  bordering  on  streets  to  remove 
the  snow  from  their  respective  sidewalks  within  a  specified 
time  was  a  reasonable  and  valid  exercise  of  the  police  power; 
and  not  obnoxious  to  the  objection  that  it  imposeii  a  tax  and 
thus  violated  the  fundamental  maxim  that  all  burdens  and 
taxes  laid  on  the  people  for  the  public  good  shall  be  equal; 
nor  was  it  invalid  on  account  of  a  part  of  the  city  peculiarly 
situated  being  expressly  exempted  from  its  operation.*  .j 

1  Horr  &  Bemis  on  Munic.  Police  all  who  are  'within  the  description 

Ordinances,  g  311.  composing   the  class.     .     .    .    Al- 

^In  re  Petition  of  Goddard,  16  though  the  sidewalk  is  part  of  the 
Pick.  504  Chief  Justice  Shaw  sa:d :  —  public  street  and  the  public  haye  an 
"It  is  not  speaking  strictly  to  char-  easement  in  it,  yet  the  adjacent  oc- 
acterize  this  city  ordinance  as  a  law  cupant  often  is  the  owner  of  the  fee, 
levying  a  tax,' the  direct  principal  ob-  and  generallj'  has  some  peculiar  in- 
ject of  which  is  raising  a  revenue,  terest  in  it  and  benefit  from  it  dis- 
It.imposes  a  duty  upon  a  large  class  tinet  from  that  which  he  enjoys  in 
of  persons,  the  performance  of  wliich  common  with  the  rest  of  the  com- 
requires  some  labor  and  expense  and  munity.  He  has  this  •  inter^t  and 
therefore  indirectly  operates  as  a  law  ■  benefit  often,  in  accoiiimodating  his 
creating  a  burden.  But  we  think  it  cellar-door  and  steps,  a  passage  fo^ 
is  rather  to  be  regarded  as  a  police  fuel,  and  the  passage  tb  aid  fJ-imti^ 
regulation,  requiring  a  duty  to  be  own  house  to  the  street.  .  .  .  ftir 
performed  highly  salutaiy  and  ad-  his  ovvn-  accommodatiC(n  he  w6uld 
vantageous  to  the  citizens  of  a  popu-  have  an  interest  in  clearing  th^6nb'^ 
loua  and  closely  built  city,  and  which  from  his  own  door.  The  owners  and 
is  imposed  upon  them  because  they  occupiera  of  house-lots  and  other 
are  so  situated  that  they  can  most  real  estate  therfefore  have  an  interest ' 
promptly  and  conveniently  perform  in  the  performance  of  thitrduty  pei- 
it;  and  it  is  laid  not  upon  a  few  but  culiar  and  somewhat  distincif  froifi 
but  upon  a  numerous  class  — nil  those  that  of  the  rest. of  the  community; 
who  are  so  situated,  and  equally  upon  Besides,  from   their  situation,  they 
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§  1251.  The  same  sabjeet  continued.— The  constitutional 
questions  involved  were  again  thoroughly  considered  and  ob- 
jections pronounced  untenable  in  a  recent  decision  of  the  New 
York  Court  of  Appeals.  It  was  there  held  that  a  special  grant 
of  power  to  enact  ordinances  to  prevent  incumbrances  upon 
the  sidewalks  and  to  provide  for  keeping  them  free  from  snow, 
in  connection  with  the  general  grant  of  power  to  pass  all  such, 
ordinances  as  were  necessary  for  carrying  into  effect  the  pur-, 
poses  of  the  corporation  and  the  powers  conferred,  Avas  suffi- 
cient to  sustain  an  ordinance  requiring  abutting  owners  to 
clear  ttieir  sidewalks  of  snow  and  ice  within  a  certain  time.* 

§  1353.  Power  to  license  occupations. —  A  municipal  cor-, 
poration  has  ho  power  to  require  a  license  in  order  to  carry, 
on  a  certain  pursuit  unless  it  be  expressly  granted  or  arise  by 


have  the  power  and  ability  to  per- 
forin this  duty  with  the  promptness 
which  the  benefit  of  the  community 
requires,  and  the  duty  is  divided,  dis- 
tributed and  apportioned  upon  so 
large  a  number  that  it  can  be  done 
promptly  and  eflfeotually  and  with- 
out'imposing  a  very  severe  burden 
upon  anj-  one." 

'  Village  of  Carthage  w.  Frederick, 
123  N.  Y.  268.  "In  reaching  this 
conclusion,"  said  .the  court,  "  we  have, 
not  overlooked  the  case  of  Grid  ley  v. 
City  of  Bloomington,  88  111.  554,  but 
have  given  it  the  attention  to  which 
it  is  entitled  by  the  high  standing  of 
the  court  that  decided  it  The  argu- 
ment upon  which  the  opinion  in  that 
case  rests  is  that  the  fee  of  the  street 
was  in  the  corporation  and  the  side- 
walk was  a  part  of  the  street;  the 
lot-owner  had  no  more  interest  in  the 
sidewalk 'in  front  of  his  premises 
than  any  other  citizen  of  the  munici- 
pality, because  it  was  set  apart  for 
the  exclusive  use  of  persons  traveling 
on  foot,  and  was  as  much  under  the 
r  control  of  the  municipal  government 
"  as  the  street  itself.  We  are  uriahle 
to  yield  to  this  reasoning,  because  it 


overlooks  not  only  the  public  safely' 
and  general  conveniencfe  but  also  the 
peculiar  intei'est  that  every  owner  or 
occupant  has  in  a  clean  sidewalk  iu 
front  of  his  own  premises.  What- 
ever adds  to  the  usefulness  of  a  side- 
walk adds  both  to  the  rental  and 
permanent  value  of  the  adjacent  lot" 
Village  of  Carthage  v.  Frederick,  su- 
pra, is  supported  expressly  or  in  prin- 
ciple by  Reinbs?n  v.  Fuhring  (Ind.,! 
1893),  30  N.  E  Rep.  414;  People  v.. 
Mattiraore,  45  Hun,  448;  Moore  v. 
Williams,  15  N.  Y.  503 ;  Phelps  v.  Ra- 
cey,  60  N.  Y.  10;  Crpnin  v.  People,  83 
N.  Y.  318;  Moore  v.  Gadsden,  93  N. 
Yi  12,  17;  Dixon  v,  Brooklyn  City; 
&c.  R  Co.,  100  N.  Y.  176, 179;  People. 
V.  Arensbcrg,  105  N.  Y.  123 ;  Vander- 
bilt  V.  Adams,  7  Cowen,  349 ;  Coates  v.  ■ 
Mayor  &c.,  7  Cowen,  585,  606;  Stokes 
V.  New  York,  14  Wend. .  88 ;  Sharp- 
less  V.  Mayor  &c.,  31  Penn.  St  147 ; 
Beer  Cp.  V.  Massachusetts,  97  U.  S. 
25,  33 ;  Palmer  v.  Way,  6  Colo,  106 ; 
State  ?;.;  Mayor,  87  N.  J.  Law,  438; 
Kirby  v.  Boyleston,  14  Gray,  353;' 
Pedrick  V.  Bailey,  13 Gray,  163;  Hart- 
ford V.  Talcott,  48  Conn.  535.  ; 
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clear  implication  from  language  used.'  Under  a  statute' em- 
powering cities  to  levy  license  taxes  on-  attorneys  residing 
therein,  a  city  may  not  levy  such  a  tax  on  attorneys  not 
residing  therein  but  having  offices  and  doing  business  therein.'' 
A  city  charter  authorized  the  imposition  of  a  license  tax  on 
persons  engaged  in  certain  enumerated  callings,  and  "  upon 
any  other  person  or  employment  which  it  may  deem  proper, 
whether  such  person  or  employment  be  herein  specially 
enumerated  or  not."  It  was  held  not  to  authorize  the  im- 
position of  a  tax.  on  a  railroad  corporation.'  And  a  statute 
which  conferred  authority  to  license  certain  specified  occupa- 
tions and  pursuits  and  "  all  other  business,  trades,  avocations 
or  professions  "  did  not  include  an  authority  to  license  the 
business  of  an  abstractor  of  titles  to  real  property.* 

§1353.  The  same  subject  continued. —  An  ordinance  of 
the  city  of  St.  Louis  imposing  a  license  on  persons  selling 
sewing-machines  as  agents  was  held  to  be  valid,  under  the 
provisions  of  the  charter  authorizing  the  city  authorities  to 
"license,  tax  and  regulate  agents,  real-estate  agents  and  bro- 
kers, financial  agents  and  brokers,  mercantile  agents,  insurance 
agents  and  all  other  business,  trades,  avocatioBS  or  professions 

1  Ex  parte  Garza  (1890),  28  Tex.  Mo.  App.  605.    Minn.  Sp.  Laws  1881, 

App.  381 ;  s.  e.,  19  Ani;  St  Eep.  845 ;  ch.    93,    §    16,  authorizes    cities  to 

Goetler  w  State,  45  Ark.  454  (ten-pin'  enact  such  "ordinances  not  incon- 

alley);  Ordinary  v.  Retailers,  43  Ga,  sistent  with  the  laws  of  the  State 

335;  Fowle  v.  Alexandrians  Peters,  which- BhalV  be  deemed  expedient  for 

399;  Sanders  v.  Butler,  30  Ga.  679;  the  good    government  of  the  city, 

Eailway  Co.   v.  Hoboken,  41  N.  J.  .     .     .    the  benefit  of  trade,"  etc. 

Law,  71.    Power  to  enact  "  by-laws  This  was  held  not  to  authorize  an  or- 

relative'to  auditors,"  etc.,  does  not  dinance  requiring  peddlere  to  procure 

authorize  the  imposition  of  a  license,  a  license.    St  Paul  v.  Stoltz,  33  Minn. 

Dunham  v.  Rochester,  5  Cowen,  463 ;  283 ;  Gunn  v.  City  of  Macon,  84  Ga. 

Commonwealth  v.  Stodder,  2  Cush.  865 ;  Leonard  v.  Canton,  35  Miss.  189. 

563;  St  Paul  v.  Stoltz,  33  Minn.  233;  Power   to  "regulate"    wash-houses 

Charleston  v.  Oliver,  16  S.  C.47;  Gale  includes  the  power  to  license  them. 

«.  Kalamazoo,.38  Mich.  344;  Jackson  Be    Wan    Yin,    33    Fed.   Rep.    701. 

?;.  Bowman,  39  Miss.  671;  House  v.  Power  to  "regulatef"  hotels  includes 

State,'41  Miss.  737.  the  power  to  licensa    Eussellville  u 

-'Garden  City  v.  Abbott,  34  Kan.  White,  41  Ark.  485.    See,  also.  Fort 

283.  Smith  v.  Ayers,  43  Ark.  82 ;  Chicago 

'Lynchburg  V.  Norfolk  &c.  R.  Co.,  Packing  Co.  v.  Chicago,  88  111.  221 ; 

80  Va.  237.  State  v.  Hobcfken,  33  N.  J.  Law,  280. 

*City  of  St  Joseph  v.  Porter,  29 
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whatsoever;  to  license,  tax,  regulate  or  suppress  all  occupa- 
tions, professions  and  trades  not  heretofore  enumerated,  of 
whatever  name  and  character," '  And  where  a  city  charter 
gave  power  to  the  common  council  to  license  numerous  classes 
of  persons  and  occupations,  "  and  all  other  business,  trades, 
avocations  or  professions  whatever,"  it  was  held  that  licenses 
might  be  required  from  ice  dealers,  as  included  in  the  term 
**  merchants  "  in  the  classes  specifically  enumerated,  even  if  not 
within  the  general  words,  as  egusdem  generis  with  those  par- 
ticularly mentioned.*  Under  the  power  "  to  license,  regulate  ; 
and  restrain  bar-rooms  and  drinking-shops,"  the  business  of 
keeping  a  bar-room  may  be  licensed,  and  the  sale  of  spirituous 
liquors  without  a  license  may  be  forbidden.' 

§  1254.  The  license  ordinance. —  It  is  not  essential  that 
the  license  should  be  in  writing,*  but  it  is  material  to  its 
validity  that  a  fixed  and  definite  license  fee  should  be  named 
therein,  which  all  persons  engaged  in  like  business  shall  pay, 
and  that  it  should  state  the  time  of  the  duration  and  validity 
of  the  license  to  be  issued.*  The  power  to  issue  a  license  can- 
not be  delegated  by  the  council,"  but  the  council  may  pre- 
scribe the  mode  of  applying  for  a  license,  as,  for  instance,  by  a 
petition  accompanied  by  a  certificate  of  a  certain  number  of 
citizens  as  to  the  character  of  the  applicant.^  However,  it  is 
said  that  "  the  rule  may  be  considered  universal  that  no  judi- 
cial discretion  may  be  conferred  upon  the  officer  issuing  the 
license." ' 

•  1  City  of  St  Louis  v.  Bowler  (Mo.^  Otherwise  if  there  be  express  author^ 

7  S.  W.  Bep.  434.  ity  for  such  delegation.    Brooklyn  v. 

2  City  of  Kansas  «.  Vindquest,  36  Breslin,  57  N.  Y.  591. 

Mo.  App.  584    See,  also,  Butler's  Ap-  '!»  re  Bickerstafif,  70  CaL  35.    See, 

peal,  73  Pa.  Sfc  448.  also,  Powers  v.  Decatur,  54  Ala.  314 ; 

'  Ex  ■parte-  Schneider,  11  Oregon,  Commonwealth  v.  Stockley,  12  Phila. 

288.  316.    0/.  In  re  Quong  Woo,  13  Fed. 

*  Boston  V.  Schaffer,  9  Pick.  415.  Eep.  339. 

And  when   it  is  in  writing  a  Jao-  '  Horr  &  Bemis  on  Munic.  Police 

simile  signature  is  suflBoient  Swarth  Ordinances,  §  263 ;  Elwood  v    Bul- 

V.  People,  109  IlL  631.  lock,  6  Q.  B.  388.    In  State  Center  v. 

5  Bills  t).  City  of  Goshen,  117  Ind.  Barenstein,  66  Iowa,   349,  an  ordi- 

331 ;  Hbrr  &  Bemis  on  Munic.  Police  nance  requiring  that  peddlers  "  shall 

Ordinances,  §  13.  pay  not  less  than  one  nor  more  than 

« In  re  BickersfaflF,'  70  Cal.  35,  39 ;  twenty-five  dollars  for  a  fixed  time. 

Darling  v.  St.   Paul,   19  Minn.   389.  in  the  discretion  of  the  mayor,"  was 
78' 
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§  1255.  License  fees. —  Although  the  power  to  license  and 
regalate  occupations  is  conferred  solely  for  police  purposes, 
and  municipal  corporations  have  no  power  to  use  it  as  a 
means  of  increasing  their  revenues,  they  may  require  a  rea- 
sonable fee  to  be  paid  for  a  license.  The  amount  they  have  a 
right  to  demand  depends  chiefly  upon  the  extent  and  expense 
of  the  municipal  supervision  made  nece-ssaajy  by  the  business 
in  the  city  or  town  where  it  is  licensed.  A  fee  sufficient  to 
cover  the  expense  of  issuing  the  license  and  to  pay,  the  ex- 
penses which  may  be  incurred  in  the  enforcement  of  such 
police  inspections  or  superintendence  as  may  be  lawfully 
exercised  over  the  business  may  be  required.^  If  the  fee  re- 
quired is  not  plainly  unreasonable  the  courts  ought  not  to 
interfere  with  the  discretion  of  the  municipal  authorities  in 
fixing  it ;  and  unless  the  contrary  appears  on  the  fa<Je  of  the 
ordinance  requiring  it,  they  should  presume  it  to  be  reason- 
able.' 

§  1356.  Hawkers  and  peddlers.^  A  peddler  is  one  who 
sells  from  place  to  place  or  offers  for  sale  commodities  which 
he  carries  with  him.'  But  a  person  who  goes  about  deliver- 
ing goods  in  the  houses  of  his  customers  in  pursuance  of  orders 

held  invalid  because  the  Inayor  Ark. -301 ;  Burlington  v.  Putnam  Ins. 
might  Sx  so  short  a  time  as  to  be  Co.,  81  Iowa,  105,  106 ;  Denver  City 
equivalent  to  a  refusal  to  license  at  Ey.  Co.  v.  City  of  Denver  (Colo., 
all.  But  an  ordinance  authorizing  1893),  80  Paa  fesp.  1048 ;  Van  Hook 
the  mayor  to  iix  a  fee  within  a  speci-  v.  Selma,  70  Ala.  861 ;  Van  Baalen  v. 
iied  sum  was  sustained  in  Decorah  v.  People,  40  Mich.  258  f  Laundry  Li- 
Dustan,  88  Iowa,  96.  See,  also.  Brad-  cense  Cases,  33  Fed.  Eep.  701 ;  John- 
ley  u  City  of  Rochester,  7  N.  Y.  Supl.  son  w.  Philadelphia,  60  Pa.  St.  445; 
737;  A  city  ordinance  prohibiting  Ex  parte  Chin  Yan,  60  Cal.  78 ;  Ex 
the  sale  of  liquor  without  a  license,  parte  Gregory,  30  Tex.  App.  310 ; 
and  restricting  the  business  to  cer-  State  Center  v.  Barenstein,  66  Iowa, 
tain  districts  of  the  city  "to  be  des-  349 j  Fisher  v.  Harrisburg,  3  Grant 
ignated  by  the  mayor,"  was  held  (Pa.),  391;  St  Louis,  u.  Weber,  44  Mo. 
constitutional,  except  as  to  the  at-  547;  Corrigan  v.  Gage,  68  Mo.  £41; 
tempted  restriction,  which  section  State  v.  Ironton  Gas  Co.,  37  Ohio  St. 
Might  properly  be  stricken  Out  by  45;  ClaSon  w.  Jlilwaukee,  80  Wis. 
amendment  State  u  Kantler,  33  316 ;  Poyer  v.  Village  .of  Deaplaines, 
Minn.  69.  23  m.  App.  576. 

1  City  of  Fayetteville  v.  Carter,  53       3  Horr  &  ifeemis  on  Hunic.  Police  • 
Ark.  301 ;  s.  a,  6  L.  E.  An.  509,  and  Ordinances,  citing  Cook  v,  Pennsjrl- 
note.  vania,  97  U.  S.  550. 

2  City  of  Fayetteville  v.  Carter,  13 
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previously  taken  ther^fot,  and  fcakes  orders  for  futnre  deliv- 
ery, is  flot  ft  peddler.' 

§  1257.  The  same  subject  continned  —  Discrimination 
against  non-T€sid«nts.^  An  ordinance  practieally  prohibit- 
ing paddling  and  selling  goods  from  house  to  hoase  by  aanorple 
or  otherwise,  by  requiring  a  high  license  to  be  first  obtained 
which  excepts  from  its  operation  residents  of  the  city,  is  not 
a  valid  exercise  of  the  policje  power  but  a  discriminating  t*afle 
regulation  and  is  void.*  And  an  ordinance  imposing  a  greater 
fee  on  a  ncni-residenta,pplicantfoT  a  license  than  on  aresidelfk 
within  the  city  is  unreasonable  and  void  as  in  restraint  ol 
trade.' 


1  Village  tit  Stamfdrd  v.  Fischer,  17 
N.  Y.  SupiL  609;  Village  of  GerrO 
Gordo  V.  Rawlings  (IlL),  25  N.  E.  Eep. 
1006,  following  Emmons  v.  City  of 
Lewiston,  135  IlL  36 ;  &  a,  24  N.  E 
Eep.  1006.  See,  allso.  Ex  parte  Tay- 
lor, 58  Miss.  478.  A  drummer  who 
sells  his  principal's  goods  by  Sample, 
merely  taking  orders  for  them,  does 
not  require  a  license  such  as  must  be 
taken  out  by  "  hawkers,  peddlers  and 
merchants."  Kansas  v.  Collins,  34 
Kan.  434 ;  Chicago  fa  Baftee,  lOD  111. 
61,  the  latter  case  holding,  however, 
thdt  a  milkman  id  a  peddler.  As 
to  who  is  a  merekawt,  see  Burr  v. 
Atlanta,  64  Ga.  225.  A  charter  gave 
to  the  common  council  the  power  to 
regulate  the  vending  of  Vegetables, 
etc.,  a.nd  to  regulate  and  restrain 
hawking  and  peddling  in  the  streets. 
An  ordinance  prohibiting  the  ped- 
dling of  vegetables  without  a  license 
was  not  void  as  disurimina!ting  in 
favor  of  some  and  against  other 
forms  of  trafBc.  Bradley  v.  City  of 
Rochester,  7  N.  Y.  Supl.  837.  See, 
also,  Village  of  Ballston  Spa  V.  TMark- 
ham,  11  N.  Y.  SupL  826;  lilartin  v. 
Town  of  Rosedale  (Ind.),  29  N.  E. 
Eep.  410.  An  ordinance  prohibiting 
vehicles  from  stopping  in  the  Streets 
for  more  than  twenty  liiinntes  is  a 


valid  police  regulation  and  appliei^'as 
much  to  licensed  peddlets  as  to 
others.  Comfnonwealtfa  v.  Eedton, 
139  Mass.  195. 

2  Borough  of  Sayre  v.  Phillips  (Pa., 
1892),  24  Atl.  Eep.  76.  It  was  held 
in  Illinois  that  a  Village  ordinanDfce 
which  imposed  a  license  fee  ■apon 
non-resident  peddlers  only  was  un- 
reasonable, contrary  to  the  laws  and 
constitution  of  the  State,  being  an 
unwarrantable'  discrimination  be- 
tween residents  and  non-residefifs, 
contrary  to  public  policy  as  teiifling 
to  create  monopolies,  and  so  voM. 
Village  of  Braceville  v.  Doherty,  80 
111.  App.  645.  See,  also,  Brooks  v. 
Hangan  (Mich.),  49  N.  W.  Rep.  OSt 

'State  V.  City  of  Orange  (N.  J.),  iS 
Atl.  Eep.  240.  See,  also,  Cotnmwa- 
wealth  V.  Stoddard,  2  Cush.  .562; 
Graflfty  v.  Rushville,  107  Ind.  502: 
Daniel  v.  Richmond,  78  Ky.  -542.  A 
city  Order  requiring  all  peddlers  and 
drummers  to  pay  a  license  tax  is  not 
void  as  discriminating  against  the 
products  of  other  States,  although  as 
a  matter  of  fact  few  of  the  residerits 
of  the  city  or  &tate  care  to  sell  under 
it  so  that  in  practice  most  of  ^he 
revenue  under  it  is'  derived  from 
outsiders.  Ex  poHe  Hanson,  d'8  F6d. 
Rep.  127. 
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§  135S.  ReasonaMeness  of  license  fees  for  hawkers  and 
peddlers. —  The  following  are  some  of  tbe  instances  in  which 
the  amount  of  the  license  fees  exacted  from  hawkers  and  ped- 
dlers was  declared  not  to  be  unreasonable  and  oppressive : — 
■  A  license  fee  of  $2.60  per  day.'  A  license  fee  of  $100  for  one 
year,  $60  for  six  months,  $15  for  one  month,  and  $5  for  one 
day  for  peddling  within  the  city  of  Dulnth.^  An  ordinance 
which  fixed  the  license  of  a  peddler  of  meats  "  from  a  Vehi- 
cle "  at  $75'  per  quarter,  and  the  license  of  all  other  peddlers 
at  $10,  irrespective  of  the  commodity  peddled.'  But  under 
the  charter  of  Bay  City,  Michigan,  authorizing  the  city  to 
license  hawkers  and  peddlers,  an  ordinance  requiring  the  pay- 
ment of  $10  for  the  first  day,  and  $5  for  each  subsequent 
day,  by  foot-peddlers ;  $20  for  the  first  day,  and  $15  for  each 
subsequent  day,  where  the  peddler  traveled  with  one  horse; 
and  $25  for  the  first  day,  and  $15  for  each  subsequent  day, 
where  he  traveled  with  two  or  more  horses, —  was  adjudged  to 
be  so  unreasonable  and  prohibitory  as  to  render  it  invalid.* 
And  a  city  ordinance  requiring  peddlers  to  pay  as  a  license 
"  not  less  than  one  nor  more  than  twenty-five  dollars  for  a 
fixed  time,  in  the  discretion  of  the  mayor,"  was  also  held 
void  for  unreasonableness.* 

§  1259.  Hacknien^  draymen,  etc. —  The  provision  in  the 
charter  of  the  city  of  Minneapolis  authorizing  the  city  council 
*■'  to  license  and  regulate  hackmen,  draymen,  expressmen  and 
all  other  persons  engaged  in  carrying  passengers,  baggage  or 
freight  and  to  regulate  their  charges  thereon,"  was  held  to  ap- 
ply only  to  those  who  were  engaged  in  business  as  carriers  of 
persons  or  property  for  hire,  and  not  to  those  who,  not  being 
engaged  in  such  business,  merely  hired  out  teams  and  vehicles 
to  those  who  had  property  to  transport,  the  hirer  himself 
using  and  controlling  the  team  and  vehicle.'  A  power  granted 
to  a  city  in  its  charter  to  "  license,  tax  and  regulate  .  .  . 
street  railroad  cars  and  companies, hackney  carriages,  omnibuses 

1  Cherokee  v.  Fox,'  34  Kan.  16.  *  Brooks  v.  Mangan  (Mich.),  49  N. 

■  ?City  of  Duluth  v.  Ki-upp  (Minn.),    W.  Rep.  633. 
49  N.  W.  Eep.  335.  » State   Center  v.  Barenstein,    66 

»  Ex  parte  Heyleman,  93  Cal.  493 ;    Iowa,  349. 
&  c.,  28  Pac.  Rep.  675.  e  state  v.  Robinson,  43  Minn.  107; 

S.  C,  43  N.  W.  Rep;  83a 
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and  all  other  vehicles,  .  .  .  and  fix  the  rates  for  carriage 
of  persons  and  of  wagonage,  drayage  and  cartage  of  property," 
confers  no  authority  to  impose  a  license  tax  on  a  vehicle  used 
exclusively  for  the  private  purposes  of  its  owner.'  But  where 
a  city  charter  confers  the  power  to  regulate  the  keeping  and 
use  of  vehicles  and  to  impose  license  taxes  on  them,  an  ordi- 
nance requiring  every  owner  of  a  hack  to  take  out  a  license  at 
$8  per  annum,  and  pay  the  cost  of  numbering  the  hack,  not 
exceeding  twenty-five  cents,  is  valid.* 


>  City  of  Hannibal  v.  Price,  29  Mo. 
App.  280;  St  Louis  v.  Grove,  46  Ma 
674  Act  of  Pennsylvania  of  April 
8,  1851,  section  2,  authorizing  bor- 
oughs to  make  such  ordinances,  not 
inconsistent  with  the  laws  of  the 
commonwealth,  as  they  shall  deem 
necessary  for  their  good  order  and 
government,  which  is  followed  by 
twenty-five  other  sections,  specifying 
minutely  the  subjects  that  may  be 
so  regulated  by  ordinance,  none  of 
which  refer  to  the  licensing  of 
vehicles,  does  not  authorize  an  ordi- 
nance requiring  such  license.  Bor- 
ough of  Millerstown  v.  Bell,  123  Pa. 
St  151 ;  s.  C.,  23  W.  N.  C.  78;  Act 
of  New  Jersey  of  March  25, 1881,  con- 
ferring on  municipal  corporations 
the  power  to  license  and  regulate 
hack  owners  and  drivers,  and  to  pro- 
hibit unlicensed  persons  and  vehicles 
from  engaging  in  such  capacities, 
warrants  the  imposition  of  a  reason- 
able pecuniary  penalty  for  a  viola- 
tion of  an  ordinance  requiring  such 
a  license.  Haynes  v.  City  of  Cape 
May,  53  N.  J.  Law,  180.  Public 
Statutes  of  Massachusetts,  chapter 
28,  section  25,  empowers  the  mayor 
and  aldermen  of  a  city  to  regulate 
all  vehicles  used  therein.  Statutes  of 
1878,  chapter  244,  established  a  board 
of  police  commissioners  in  Boston, 
and  provided  that  the  council  could 
empower  the  board  to  exercise  all 
the  powers  conferred  by  the  statutes 


on  the  board  of  aldermen,  etc.,  in  re- 
lation to  regulating  vehicles.  Stat- 
utes of  1885,  chapter  323,  established 
a  board  of  police  in  Boston,  confer- 
ring on  it  the  powers  vested  in  the 
commissioners  by  the  statutes  of  the 
State  and  the  ordinances,  by-laws, 
etc.,  of  the  city.  Revised  Ordinances 
of  Boston,  1885,  chapter  28,  section  1, 
provides  that  the  board  of  police 
shall  exercise  all  powers  conferred 
by  the  statutes  of  the  State  and  the  ' 
city  ordinances  on  the  board  of 
aldermen  or  mayor  and  aldermen 
in  relation  to  regulating  vehicles. 
It  was  held  that  a  rule  of  the  board 
of  police  of  Boston,  providing  that  no 
person  shall  use  "  any  hackney  car- 
riage unless  he  is  licensed  thereto  by 
the  board,"  'and  that  every  vehicle 
"  used  for  tho  conveyance  of  persons 
for  hire  from  place  to  place  within 
the  city,  except  a  horse-car,  shall  be 
deemed  a  hackney  carriage,"  is  a 
reasonable  exercise  of  the  authority 
conferred  on  the  board.  Common- 
wealth V.  Page  (Mass.),  29  N.  E.  Rep. 
512. 

2  Ex  parte  Gregory,  20  Tex.  App. 
210 ;  S.  a,  54  Am.  Rep.  516.  But  under 
a  power  to  license  draymen,  a  tax 
cannot  be  imposed  on  the  occupation 
itself.  Cincinnati  v.  Bryson,  15  Ohio,' 
625;  1  Dillon  on  Munic.  Cofp. '(4th' 
ed.),  §  358.  Act  of  Kentucky  of  May' 
8,  1886,  entitled  "An  act  concerning 
license  taxes  in  the  city  of  Louisville," 
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§  1260,  Auctioneers. —  Under  a  statute  requiring  auction- 
e©ES  doing  business  in  a  city  to  give  bond  and, obtain  a  license, 
and  giving  power  to  the  mayor  of  tlie  city  to  grant  such 
licenses,  and  also  to  revoke  them  fqr  mascoij^uot.of  the  licen- 
sees, it  was  held  that  the  mayor  might  on  proper  gronnds 
refuse  a  license  to  an  applicant  although  a  suflleient  bond 
was  tendered.  "  Where,  prior  to  the  doing  of  a  thing,  an 
application  for  leave  to,  do  the.  |ame  is  a  condition  precedent, 
the  power  to  refuse  such  leajve  in  a  propep  case  is  necessarily 
implied,"  said  the  court.  A  contrary  theory  applied  to  the 
pawtieular  case  would  be  that  immediately  following  the  rev- 
ocation of  a  license,  upon  the  presentation  of  a  proper  bond 
the  mayor  would  be  required  to  re-issue  it.' 

§  1261.  The  same  sulqect  coiiti»Tieil. —  Under  an  authority 
given  by  statute  "  to  regulate  auctioneering  and  to  regulate, 
license  or  prohibit  the  sale  of  goods,  wares  and  merchandise 
imported  into  the  corporation  for  the  purpose  of  being  sold  at 
auction,"  it  was  held  in  a  recent  case  in  Ohio  that  a  city  ordi- 
nance which  made  it  unlawful  to  sell  at  auction  goods  brought 

and  amon^  other  things  providmg  a  N.  &.  Bep.  9.64^ ;  citing  Insurance  Co.  v. 
license  tax  "  for  each  vehicle  running  Poillon,-7  N.  Y.  Supl.  834.  "  Whether 
in  said  city  of  not  less  than  $3  nor  or  not  proper  cause  existed  for  the 
more  than  $30,"  confers  on  the  coun-  refusal  of  the  mayor  in  the  case  at 
c.il  the  right  by  ordinance  to  classify  bar,"  said  the  court,  "  cannot  be  re- 
and  grade  the  privilege  according  to  viewed  on  mandamus,  because  man- 
the  use  toade  of  the  vehicle.  Smith  damus  will  not  issue  unless  thfe  rela- 
V.  City  of  Louisville  (Ky.),  6  S.  W.  tor  shows  a  clear  legal  right  to  the 
Bep,  911,  A  statute  authorizing  the  writ;  and  questions  as  to  the  weight 
laigogition  of  a  license  tax  on  vehicles  of  evidence,  or  as  to  whether  the  re- 
used for  certain  business  purposes,  by  fusal  of  the  mayor  baa,  been  arbi- 
the  muuicipality  "  in  which  the  bjjai-  trary  or  not,  must  be  brought  to 
ness  is  carried  on  or  conducted,"  does  the  attention  of  the  qourt  in  a  differ- 
not  authorize  a  municipality  to  im-  ent  manner,  in  order  that  it  may 
pose  a  tax  on  a  vehicle  temporarily  obtain  jurisdiction  to  review  the 
and  accidentally  in  the  city  on  busi-  same,"  A  qity,,  under  the  power  to 
ness  of  the  nature  described,  siijpe  regulate  the  "ringing  qf  bells  apd 
the  situs  of  the  business  and  not  the  crying  of  goods  for  saleat  auc- 
temporary  presence  determines  the  tion  or  otherwise^  and  to  prevent  dis- 
appiication  of  the  tax.  Gary  v.  City  turbing  noises  in  the  streets,"  capnot 
of  North  Plainfleld  (N.  J.),  7  AtL  Rep.  prohibit  thei,auction  sale  of  jewelers 
42.  goods   after   sunset,      Rochester   u, 

iPepplq  V.  Grant  (1890),  13  N.  Y.  Close,  35  Hun,  30a 
Supl.  889  (afl'd,  126  N,  Y.'  473 ;  s.  c,  37 
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into  the  city  for  that  purpose,  extiept  upon  payment  of  a 
license  fee  of  $25  for  each  day  and  part  of  a  day,  was  an.  un- 
reasonable exercise  of  the  powers  granted  and  invalid.* 

§1363.  Unreasonable  license  fees  for  auctioneers. — A 

city  of  six  or  seven  thousand  inhabitants,  authorized  by  ita 
charter  to  license  and  regulate  auctions  and  auctioneers,  has 
not  the  right  to  impose  a  license  fee  of  $300.  As  a  police 
regulation  such  a  fee  is  unreasonable;  if  intended  for  revenue 
it  is  unauthorized.'  In  respect  to  exhibitions,  amusements, 
etc.,  a  larger  discretion  on  the  part  of  municipal  corporations 
is  recognized  than  in  the  case  of  trades  and  useful  occupations, 
and  the  rule  has  of  course  a  still  broader  application  where  the 
business  is  such  as  is  liable  to  degenerate  into  a  nuisance  or 
such  as  tends  to  promote  disorder  or  crime.  But  the  business 
of  an  auctioneer  is  a  lawful  and  useful  one,  and  there  would 
seem  to  be  no  reasonable  warrant  from  its  nature  or  the  ex- 
penses that  might  be  directly  or  indirectly  incurred  in  regulat- 
ing it  for  exacting  so  large  a  sum  as  a  license  fee,  the  result 
of  which  it  appears  is  not  to  regulate  but  to  suppress  such 
business." 


•Sipe  V.  Murphy  (Ohio,  1892),  31  of  equality,  without  4J8crimiDatiDg 
N.  E.  Kep.  S84.  "The  powers  thus  against  the  goods  imported,  license 
vested  in  cities,"  said  the  court,  "..  .  .  the  sale  at  auction  of  such  imported 
though  general  are  not  without  lim-  goods,  and  when  public  safety  or 
itatlon.  It  is  not  to  be  presumed  morals  were  endangered  prohibit  the 
from  the  language  of  the  statute  that  sale.  "  But  we  do  not  find  the  reason- 
it  was  the  design  of  the  legislature  to  able  intendment  of  the  statute,"  con- 
authorize  the  passage  of  ordinances  tinned  the  court,  "to  be  to  empower 
that  would  be  unjust  or  oppressive,  councils  to  arbitrarily  prohibit,  either 
or  unfair  and  partial,  or  in  restraint  by  words  of  prohibition  or  by  heavy 
of  trade,  or  in  contravention  of  pub-  license  fee,  the  sale  at  public  auction, 
lie  policy."  It  was  held  that  the  or-  ,  .  .  notwithstanding  such  goods 
dinance  in  question  was  obnoxious  to  may  be  of  a  harmless  nature  and 
each  of  the  objections  suggested.  It  even  useful  and  beneficial  to  the 
was  conceded  that  the  council;  in  community." 

view  of  promotiiig  the  order,  com-  *  Mankato  v.  Fowler,  3?  Minn.  364. 

fort  and  convenience  of  the  inhabit-  '  City  of  Mankato  v.  Fowler,  33 

ants,  might  pass  ordinances  regulat-  Minn.  304.    In  Illinois  a  more  liberal 

ing  sales  at  auction  upon  the  streets  rule  of  construction  in  reference  to 

and  subject  the  occupation  to  such  lictese   fees   obtains.     Terry  Co.  v. 

police  regulations  as  public  conven-  East  St.  Louis,  103  111.  560 ;  Howland 

ience  and  protection  required,  and  w  City  of  Chicago,  108111.  500;  Bravin 

the  council  might  upon  principles  v.  City  of  Chicago,  110  111.  186 ;  Di»- 
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§  1363.  License  of  /book  canTassers  —  Interstate  com- 
merce.—  An  ordinance  of  the  city  of  Titusville,  Pa.,  requir- 
ing the  payment  of  a  license  fee  from  all  persons  soliciting 
orders  for  goods,  books,  etc.,  was  held  to  be  void  as  a  regula- 
tion of  interstate  commerce  so  far  as  it  applied  to  an  agent 
soliciting  orders  for  books  to  be.  filled  on  the  approval  of  his 
principal  in  'New  York,  notwithstanding  the  books  were  sent 
from  a  storehouse  in  Pittsburgh^ Pa.,  which  was  kept  replen- 
ished from  the  main  office  in  New  York.  The  agent  arrested 
for  the  violation  of  the  ordinance  was  released  by  the  federal 
court  on  habeas  corpus} 

§  1264.  Intoxicating  lienors. —  Where  the  sale  of  intoxi^ 
eating  liquor  is  prohibited  by  the  constitution,  it  is  of  course 
incompetent  for  the  legislature  to  authorize  a  municipal  cor- 
poration to  permit  the  sale  of  it  under  any  conditions.  But 
in  the  absence  of  such  a  restraint  the  power  to  regulate  or 
license  the  traffic  may  be  conferred  upon  the  municipality;' 
and  it  is  within  the  legislative  discretion  to  confer  an  exclu- 
sive power  in  that  behalf.'    But  general  laws  relating  to  the 

tilling  Co.  V.  City  of  Chicago,  113  111.  Va.  182;  Jelly  v.  Dills,  37  West  Va. 

19;  Dennehy  v.  City  of  Chicago,  120  267;  Mason  v.  Trustees,  4  Bush,  406; 

111.  627.    It  is  there  held  that  a  power  State  v.  Harper,  42    La,  Ann.  313. 

to  license  in  a  city  charter  includes  a  The  constitution  of  California,  arti- 

power  to  tax,  and  to  fix  such  license  cle  11,  section  11,  providing  that  "any 

at  so  high  a  rate  as  to  become  a  county,     city,     town     or    township 

source  of  revenue  to  the  city.    Kins-  may  make  and    enforce  within   its 

ley  V.  City  of  Chicago,  124  111.  359.  limits  all    such    local,    police,    sani- 

1  In  re  Nichols  (1891),  48  Fed.  Rep.  tary  and  other  regulations  as  are  not, 

169.    The  same  principle  applied  in  in  conflict  with  general  laws,"  was 

the  case  of  the  delivering  the  books  held  to  authorize  imposing  a -liquor 

sold  by  the  agent.    In  re  Tyerman,  license  tax.    Ex  parte  Wolters,  65 

48  Fed.  Rep.  167.    See,  also,  Eobbins  Cal.  369 ;  Ex  parte  Smith,  38  Cal. 

V.  Taxing  Districts,  ISO  U.  S.  489;  708;  People  u  Martin,  60  Cal.   156; 

Leloup  V.  Port  of  Mobile,  137  TJ.  8.  Ex  parte  Campbell,  74  CaL  30 ;  S.  a, 

640;  Asher  v.  Texas,  128  IT.  S.  139;  15  Pac.  Rep.  318.    See,  also,  Trageser 

Stoutenburgh  v.  Hennick,  129'  U.  S.  v.  Gray,  73  Md.  350  j  S.  a,  30  AtL  Rep. 

141;  Pullman's    Palace-Car   Co.    v.  905. 

Penn.,  141  U.  S.  18;  In  re  White,  43       'Huflfsmith  ».  People,  8  Colo.  175; 

Fed.  Rep.  913,  identical  in  point ;  Ex  State  v.  Andrews,  11  Neb.  533 ;  Ben- 

parte  Stockton,  38  Fed.  Rep.  95 ;  In  net  v.  People,  80    111.   389 ;  State  v. . 

re  Kimmel,  41  Fed.  Rep.  775 ;  Case  of  Wheeler,  27  Minn.  76 ;  Coulterville  v. 

Spain,  47  Fed.  Rep.  208;  Spellraan  v.  GiUen,  72  111.  599;  Phillips  v.  Tecum- 

New  Orleans,  45  Fed.  Rep.  3.  seh,  5  Neb.   312;  Camp  ?j.  Statej  37 

^Moundville  v.  Fountain,  27  West  Ala.  53;  State  v.  Nolan,  57  Minn,  la 
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subject  are  not  impliedly  repealed  by  statutory  or  charter 
provisions  enabling  a  municipal  corporation  to  pass  ordinances 
regulating  the  business.' 

§  1265.  The  same  subject  continued. —  Under  the  statute 
of  Illinois  which  empowers  the  president  and  board  of  trust- 
ees of  villages  "  to  license,  regulate  and  prohibit  the  sale  of 
intoxicating  liquors,"  they  may  by  ordinance  provide  for  the 
issuing  of  licenses  in  one  part  of  a  village  and  prohibit  the 
sale  of  intoxicating  liquor  in  another  part  of  the  village.^  But 
an  ordinance  making  it  unlawful  for  any  person  to  carry  on 
the  business  of  a  liquor  dealer  without  a  license,  which  could 
only  be  obtained  upon  the  "  written  consent  of  a  majority  of 
the  board  of  police  commissioners,"  or  in  default  of  that  upon 
"the  written  recommendation  of  twelve  citizens,"  was  con- 
demned as  a  violation  of  the  fourteenth  amendment  of  the  con- 
stitution of  the  United  States.' 


1  Gardner  t».  People,  30  IlL  430: 
Lioeb  V.  Attica,  82  Ind.  175 ;  Schroe- 
der  V.  City  Council,  2  Treadw.  Const. 
726;  New  Hampton  v,  Conroy,  56 
Iowa,  498 ;  State  v.  Witter,  107  N.  C. 
793;  House  v.  State,  41  Miss.  787. 
"  But  on  the  other  liand,  if  supported 
by  a  sufScient  gi'ant  of  power,  mu- 
nicipal corporations  may  make  more 
detailed  or  more  stringent  regula- 
tions on  the  subject  of  the  sale  of  in- 
toxicants than  those  imposed  by  the 
general  laws  of  the  State.  Pekin  v. 
Smelzel,  21  IlL  464  And  an  ordi- 
nance, though  following  a  line  par- 
allel to  that  of  the  statute,  will  be 
sustained  as  valid,  provided  only 
that  there  is  no  necessary  inconsist- 
ency 'between  the  two.  Mayson  v. 
Atlanta,  77  Ga.  663."  Black  on  In- 
toxicating Liquors  (West  Publishing 
Co.,  1892),  g  328,  on  «  Conflict  of  ordi- 
nance with  general  law,"  and  other 
cases  there  cited. 

2  Where  such  ordinance  makes  no 
discrimination  between  persons,  the 
discrimination  that  it  makes  between 
places  cannot  be    said  to  create   a 


monopoly  in  the  saloon  businessi 
People  V.  Cregier  (111.),  38  N.  E.  Eep. 
813. 

'Jn  re  Christensen,  43  Fed.  Rep. 
243.  The  case  was  held  to  fall  pre- 
cisely within  the  principle  laid  down, 
as  follows,  in  Wo  Lee  v.  Hopkins, 
118  U.  S.  856:— "A  municipal  ordi- 
nance to  regulate  the  carrying  on  of 
public  laundries  within  the  limits  of 
the  municipality  violates  the  proviso 
ion  of  the  constitution  of  the  United 
States  if  it  confers  upon  the  munici- 
pal authorities  arbitrary  power  at 
their  own  will,  and  without  regard 
to  discretion  in  the  legal  sense  of  the 
term,  to  give  or  withhold  consent  as 
to  persons  or  places,  without  regard 
to  the  competency  of  the.  persons 
applying,  or  to  the  propriety  of  place 
selected  for  the  carrying  on  of  the 
business."  See,  also.  Laundry  License 
Case,  13  Fed.  Rep.  339;  In  re  Wo 
Lee,  26  Fed.  Eep.  471.  But  under 
the  law  of  a  State  prohibiting  th3 
sale  of  liquors  except  under  a  license 
upon  a  petition  signed  by  a  majority 
of  the  voters,  the  authorities  are  not 
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§  1266.  Hackmen  and  hotel-ruuQers.-^  An  ordiimBce  au- 
thorizing the  d;epot  marshal  or  any  police  officer  to  prescribe 
the  place  where  omnibuses,  hacks  ancl  other  vehjcles  sball 
stand  at  a  railroad  depot  while  waiting  for  passfingers^  afld 
req^uiripg  driver^  to  obey  the  directions  of  tlj,e,  police  officer 
with,  reference  thereto,  is  valid.l  Under  the  provision  of  a 
village  charter  giving  the  trustees  ppwer  "  to  restrain  and 
prohibit  all  runners,  solicitors  of  guides  lor  boats,  carri^a^eg, 
railroads,  public  hptjses,  places  of  resort  or  for  any  other  place- 
or  purpose  whatsoever ; "  and  under  an  ordinance  of  the  vil- 
lage prohibiting  suph  persons  from  soliciting,  etc.,  "  within 
the  corporate  limits  of  this  village,"  — ■  it  is  as  unlawful  to  do 
the  prohibited  acts  on  the  private  property  of  the  defendant 
as  in  the  public  streets.* 


bound  to  grant  the  license,  though  all 
the  provisions  of  the  law  be  complied 
with  by  a  petitioner,  but  in  their  dis- 
cretion can  refuse  it  in  any  instance 
Perkins  v.  Ledbetter,68  Miss.  327 ;  a  C, 
8  So.  Rep.  507.  See,  also,  Perry  v. 
Salt  Lake  Gity  (Utah),  S5  Pac.  Rep. 
739;  In  re  Biokerstaflf,  70  Cal.  35. 
And  certiorari  lies  to  review  pro- 
ceedings of  the  council  in  granting  a 
license  upon  an  application  by  an 
insufSeieut  number  of  petitioners. 
Dexter  v.  Cumberland  (R.  1),  31  Ati, 
Rep.  347.  An  ordinan^se  prohibiting 
dram-shops,  and  imposing  a  license 
of  $500. ay eair on  the  sale  of  intoxi- 
cating liquor  by  measure,  is  not  void 
as  an  Unreasonable  exercise  of  a 
power  to  suppress  dram-shops  and 
to  levy  a  Ucense  tax  on  liquor  sellers. 
City  of  Elk  Point  v.  Vaughn  (Dak), 
46  N.  W.  Rep.  577.  But  a  license  fee 
of  $500  in;iposed  on  a  druggpt  in  a 
small  town  was  declared  unreason- 
able. City  of  Lyons  v.  Cooper,  39 
Kan.  334  (  S.  0.,  18  Pac.  Rep.  296.  la 
a  jury  trial  for  violatir>u  pf  an  ordi- 
nance imposing  a  lif^ense  tax  on  liq- 
uor sellers,  evidence  of  the  popula- 
tion of  the  cit3'  and  county  and  the 
annual  sales  of  liquor  and  the  profits 


thereof  is  properly  rejected ;  the  rea- 
sonableness of  the  ordinapce  being 
for  the  court  City  of  Elk  Point  v. 
Vaughn,  supra.  Under  the  power 
of  a  city  "  to  tax,  license  and  regu- 
late" breweiu,  distillers,  etc.,  it  may 
require  a  license  fee  of  $500  for  each 
brewery  and  for  each  distillery.  Such 
is  not  a  "  tax  "  in  the  constitutional 
sense.  United  States  DistUling  Co.  u 
Chicago,  113  111.  19. 

■  Veneman  v,  Jones,  118  Ind.  41. 

i!  Village  of  Niagara  Falls  v>  Salt, 
45  Hub,  41.  A  city  ordinance  pro- 
hibited tlie  standing  in  certain  places 
of  "  hacks,  baggage-wagons  and  pub- 
lic conveyances."  It  was  held:  that 
aa  omnibus  employed  byahotelito 
convey  ite  guests  to  and  fro  fvee  of 
charge  was  not  a  ''public  convey- 
ance," within  the  ordinaecei  Oswego 
n  Collins,  38  Hun,  171.  Ap  ordi- 
nance providing  that  cabs  sbaU 
stand  oa  certain  parts  of  certain 
stveets,  ^nd  that  any  violatiog  thereof 
shall  be  a  misdemeaooTj  does  not  make 
a  person  standing  a  cah  elsewhere 
than  as  providetl  guilty  of  a  iniB^e- 
meanor.  City  of  Helena  v.  Gsay,  7 
Mont  486 ;  s.  o.,  17  Pac.  Rep*  564  Im 
an  action  for  the  violation  of  an  or- 
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1 1267.  Regnlation  of  markets.— A  mark&t  is  a  public 
place  appointed  by  public  autbority  where  all  sorts  of  things 
necessary  to  the  subsistence  or  for  the  convenience  of  life  are 
sold ;  or,  in  other  words,  it  is  a  designated  place  in  a  town  or 
city  to  which  all  persons  can  repair  who  wish  to  buy  or  sell 
articles  there  exposed  for  sale.^  In  this  country  the  authority 
to  establish  and  regulate  markets  falls  within  the  police  power 
of  the  State,  and  the  right  to  exercise  such  authority  may  be 
conferred  by  a  State  upon  municipal  corporations ;  and  it  is. 
competent  for  these  corporations,  where  the  delegation  of 
power  is  sulEcient,  to  prohibit  the  sale  of  marketable  articles 
outside  of  the  regularly  established  markets.* 

§1268.  The  same  subject  continued. —  There  was  some 
conflict  of  authority  among  the  earlier  cases  as  to  whether  a 
grant  of  the  power  to  "  establish  and  regulate  markets  "  im- 
plies, when  standing  alone,  authority  to  prohibit  sales  outside 
of  the  duly  established  markets;  but  the  weight  and  current 

ciDnati  V.  Buckicgham,  10  Ohio,  257; 
MoLin  V.  City  of  Newbern,  70  N.  C. 
18 ;  Gity  of  Burlington  v.  Dankwardt, 
73  Iowa,  170;  Prince  v.  Lewis,  5 
Barn.  &  C.  363 ;  Mosley  v.  Walker, 
7  Bam.  &  C.  55. 

2  City  of  Bowling  Green  v.  Carson, 
10  Bush,  64;  First  Municipality  r. 
Cutting,  4  La.  Ann.  335 ;  Mb  parte 
Byrd,  84  Ala.  17 ;  S.  c,  5  Am,  St  Rep, 
328.  Ordinance  prohibiting  keeping 
of  private  market  within  six  squares 
of  public  market  not  in  contraven- 
tion of  the  fourteenth  amendment  of. 
the  federal  constitution.  Natal  v. 
Louisiana,  139  U.  S.  621 ;  Morano  v. 
Mayor,  2  La.  317;  New  Orleans  i-. 
Stafford,  27  La.  Ann,  417;  Bush 
V.  Seabury,  8  Johns,  419 ;  Buffalo  v. 
Webster,  10  Wend,  99 ;  Nightingale's 
Case,  11  Pick.  168;  Commonwealth 
V.  Rice,  9  Met  253.  Power  to  make 
by-laws  for  managing  and  ordering 
its  prudential  affairs,  held  sufficient 
to  authorize  appropriation  of  money 
for  a  market-house.  Spaulding  v. 
Lpwell,  23  Pick.  71. 


dlnance  prohibiting  faackmen  and 
porters  from  soliciting  patronage  at 
the  depot  or  on  the  platform  of  any 
'  railroad  in  the  city,  it  is  no  defense 
that  the  superintendent  of  a  railroad 
had  given  defendant  permission  to 
stand  beyond  a  certain  line  on  the 
platform  and  solicit  patronage.  City 
of  Chillicothe  v.  Brown,  38  Mo.  App, 
609.  A  rule  of  the  board  of  police  of 
Boston,  providing  that  no  person 
shall  use  "  any  hackney  carl-iage  un- 
less he  is  licensed  thereto  by  the 
board,"  and  that  every  vehicle  "used 
for  the  conveyance  of  persons  for 
hire  from  place  to  place  within  the 
city,  except  a  horse-car,  shall  be 
deemed  a  hackney  carriage,"  applies 
to  all  vehicles  used  in  the,  city  for 
the  conveyance  of  persons  Cor  hire, 
whether  die  vehicles  stand  in  public 
places  or  in 'the  stables  of  their  own- 
ers. Commonwealth  v.  Page  (Mass.), 
.  29  N.  K  Rep.  512. 

1  Breese,  J.,  in  Caldwell  v.  Alton, 
33  111.  416 ;  City  of  Jacksonville  v. 
Ledwith,  36  Fla.  168.    See,  also,  Cin- 
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of  the  later  cases  show  conclusively  that  the  delegation  of  the 
first-mentioned  power  includes  the  other.' 

§  1369.  Ordinances  enforcing  observance  of  Sabbath.^ 

Under  the  general  welfare  clause,  or  other  genera? grant  of 
power  to  enact  police  regulations,  it  is  competent  to. prohibit 
the  keeping  open  of  places  of  business  on  Sunday.'    But  a 


iCity  of  Jacksonville  v.  Ledwith, 
2fi  Fla.  163 ;  s.  &,  23  Am.  St  Rep. 
558,  and  note  on  page  581,  citing  Ex 
parte  Byrd,  84  Ala.  17;  S.  C,  5  Am. 
St.  Eep.  338;  Cronin  v.  People,  83 
N.  Y.  818;  S.  C,  87  Am.  Eep.  564; 
Ex  parte  Canto,3lTex.  App.  61 ;  S.  C, 
57  Am.  Rep.  609 ;  People  v.  Keir,  78 
Mich.  98 ;  Gossigi  v.  New  Orleans,  41 
La.  Ann.  532 ;  State  v.  Gisch,  81  La. 
Ann.  544;  State  v.  Pendergrass,  106 
N.  C.  664 ;  St  Louis  v.  Weber,  44  Mo. 
547;  Newson  v.  Galveston,  76  Tex. 
559;  Morris  v.  Mayer,  2  La.  317; 
Winnsboro  v.  Smart,  11  Rich.  551; 
Ash  V.  People,  11  Mich.  347;  S.  C,  83 
Am.  Dec.  740.  Contra,  Bethune  v. 
Hughes,  28  Ga.  560  (see  Badkins  v. 
Robinson,  53  Ga.  613);  St  Paul  v. 
Laidler,  3  Minn.  190 ;  S.  C  72  Am. 
Dec.  89 :  St  Paul  v.  Traeger,  35  Minn. 
348;  Caldwell  v.  Alton,  33  111.  417; 
S.  C,  85  Am.  Dec.  383 ;  Bloomington 
V.  Wahl,  46  111.  489;  Burlington  o. 
Dankwardt  73  Iowa,  170.  Location 
of  market  may  be  changed  from 
time  to  time  if  deemed  expedient. 
Wartman  v.  Philadelphia,  33  Pa.  St 
202 ;  Gall  v.  Cincinnati,  18  Ohio  St 
563 ;  New  Orleans  v.  Stafford,  37  La. 
Ann.  417.  But  not  capriciously  so  as 
to  injure  public  rights.  Attorney- 
General  V.  Detroit,  71  Mich.  103.  Can- 
not be  located  so  as  to  obstruct  a 
street  or  person's  place  of  business. 
Wartman  v.  Philadelphia,  supra; 
Columbus  V.  Jacques,  30  Ga.  506. 
Power  to  establish  and  regulate  in- 
cludes power  to  license  bj-  reasonable 
license  fees.    City  of  Jacksonville  v. 


Ldhwith,  supra;  Davenport  v.  Kelley, 
7  Iowa,  103 ;  Gale  v.  Kalamazoo,  23 
Mich.  344;  Slaughter-house  Cases,  16 
Wall.  36 ;  Butchers'  Union  &c.  Co.  v. 
Crescent  City  &c.  Co.,  Ill  U.  S.  746; 
Villivaso  v.  Barthet,  89  La.  Ann.  347. 
But  not  to  tax.  State  v.  Bean,  91 N.  C. 
654.  Reasonableness  of  regulations. 
Bloomington  v.  Wahl,  46  111.  489; 
Snell  n  Belleville,  80  TJ.  C.  Q.  B.  81 ; 
Le  Claire  v.  Davenport,  13  Iowa,  210; 
Kelly  V.  Toronto,  33  U.  C.  Q.  B.  435; 
Strike  v.  Collins,  54  L.  T.  (N.  S.)  153 ; 
Hughes  V.  Recorder's  Court,  75  Mich. 
574 ;  Commonwealth  v.  Wilkins,  121 
Mass.  356.  In  Ash  v.  People,  11 
Mich.  347,  352,  an  ordinance  prohib- 
iting persons  from  keeping  a  meat- 
market  or  stand  outside  of  the  market 
except  on  payment  of  an  annual  li- 
cense fee  of  $5  was  sustained  as  a 
reasonable  market  regulation.  But' 
a  license  fee  of  $10  for  the  privilege 
of  selling  fresh  meat  on  the  streets 
of  a  tovfn  having  no  established 
market  was  held  unreasonable  and 
in  restraint  of  trade  in  Chaddock 
V.  Day,  75  Mich.  527.  See,  also,  State 
V.  Garibaldi  (La.),  11  So.  Rep.  86. 

SMcPhevson  v.  Chebanse,  114  111. 
46;  Megowan  v.  Commonwealth,  2 
Met  (Ky.)  3;  Specht  v.  Common- 
wealth, 8  Pa.  St  312 ;  St  Louis  v. 
Cafiferata,  24  Mo.  94;  Hudson  v. 
Geary,  4  R  L  485 ;  State  v.  Ames,  20 
Mo.  314 ;  Cincinnati  v.  Rice,  15  Ohio, 
235 ;  Karwisch  v.  Atlanta,  44  Ga.  204 ; 
State  r.  Welsh,  36  Conn.  215;  Gabel 
V.  Houston,  39  Tex.  336 ;  City  Coun- 
cil V.  Benjamin,  3.  Strob.  (S.  C.)  Law, 
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power  "  to  secure  the  health,  peace  and  improvement  of  the 
city  "  was  not  sufficient  to  sustain  an  ordinance  requiring  the 
closing  of  stores  on  Sunday.' 

§1270.  Begalating  weight  of  bread. —  The  police  power 
of  a  State  is  not  limited  to  regulations  looking  to  the  preserva- 
tion of  life,  health,  good  order  and  decency.  Laws  providing 
for  the  detection  and  prevention  of  imposition  and  fraud,  as  a 
general  proposition,  are  free  from  constitutional  objection." 
The  charter  of  the  city  of  Detroit  empowered  the  common 
council  "to  direct  and  regulate  the  weight  and  quantity  of 
bread,  the  size  of  the  loaf  and  the  inspection  thereof,"  and  an 
ordinance  prescribing  the  weight  and  prohibiting  the  sale  of 
bread  deficient  in  weight,  inasmuch  as  it  did  not  authorize  the 
seizure  of  short-weight  loaves,  was  not  a  taking  of  private 
property  without  compensation.' 

§  1271.  Bnilding  permits. —  Under  a  general  power  to  pass 
such  ordinances  as  may  be  deemed  necessary  and  beneficial  to 
the  inhabitants,  the  authorities  may  pass  an  ordinance  whjoh 
they  may  judge  necessary  and  beneficial,  and  it  will  be  valid 
provided  it  be  reasonable  and  consonant  with  the  general 

508.    In  Shreveport  v.  Levy,  26  La.  *  Tiedeman,  Limitations  of  Police 

Ana  671,  an  ordinance  closing  stores  Power,  §  89. 

on  Sunday  which  excepted  from  its  '  People  v.  Wagner  (Mich.,  1891),  49 

operation  Jews  who  closed  on. Satur-  N.   W.  Rep.  609.    It  was  also  held 

day  was  held  to  be  unconstitutional  as  that  the  ordinance  did  not  prohibit 

it  discriminated  against  Gentiles.  See,  the   sale   of    bread    exceeding   the 

also.  Canton  v.  Nist,  9  Ohio  St  439.  standard  weight,  nor  the  exaction  of 

i-Corvallisv.  Carlile,  10  Oregon,  139.  an  increased  price  by  reason  of  the 

See,  also,  Eorr  &  Bemis  on  Munic.  overweight.   As  to  the  constitutional 

Police   Ordinances,    §    388;    Tiede-  objection  see  Wheeler  v.  Russell,  17 

man's  Limitations  of  Police  Power,  Mass.    257;    Eaton   v.  Keegan,    114 

pp.  175-188.    Texas  Penal  Code,  ar-  Mass..  433.    An  ordinance  requiring- 

tide  186,  makes  it  an  offense  for  any  all  bakers  in  the  city  having  wells  on 

trader  to  sell  on  Sunday.    A  city  or-  their  premises  to  fill  them  up  level 

dinance  empowered  the  council  to  with  the  ground,  to  the  end  that  the 

prescribe  hours  for  closing  places  of  impure  water  drawn  thence  should 

business.   It  was  held  that  the  coun-  be  no  more  used  in  bread  sold  to  the 

oil  could  not  license  traders  to  sell  .  public,  is  not  class  legislation,  as  it 

before  nine  and  after  four  on  Sun-  operates    uniformly    on    the    whole 

day.    Flood  v.  State,   19  Tex.  App.  class,  without  discrimination  against 

584,  overruling    Craddock  v.  State,  any.    State    v.    Schlemmer,  42    La. 

18  Tex.  App.  567.  Ann.  1166;  s.  c,   8  So.  Rep.  307. 
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powers  and  purposes  of  the  corporation,  and  not  inconsistent 
with  the  kws  and  policy  of  the  State.'  Thus  it  was  held  that 
such  a  grant  of  power  would  sustain  an  ordinance  prohibiting 
any  person  from  erecting  any  building  within  the  limits  of 
the  town  without  a  permit  from  the  govermfig  board.* 

§  1272.  vv  ooden  bnildmgs  and  fire  limits. —  There  ife  some 
conflict  in  the  authorities  as  to  wjjiether  a  municipal  coi*pora- 
tion  passesses  the  inherent  power  to  prohibit  the  erection  of 
wooden  buildings  within  prescribed  limits  and  to  cause  their 
removal.'  In  speaking  of  such  ordinances  the  Supreme  Gourt 
of  Michigan  said :  —  "  Of  the  power  of  the  common  council  to 
pass  the  ordinances  in  question  we  have  no  doubt.  Theyicon- 
travene  no  provision  of  the  constitution  as  we  read  it,  and 
they  were  made  in  the  exercise  of  a  police  power  necessary  to 
the  safety  of  the  city."  *  The  same  view  was  adopt-ed  in  an 
elaborate  opinion  by  the  Supreme  Court  of  Indiana.®    But  it 


1  Comm'rs  of  Eastoa  v.  Cov^  (Md., 
1891),  23  AtL  Rep.  266,  citing  1  Dillon 
on  Mimic.  Corp.,  g§  316,  319 ;  Hani- 
son  V.  Mayor  &c.,  1  Gill,  364 ;  Ea- 
decke's  Oase,  49  Md.  238. 

2  Comna'rs  of  Easton  v.  Covey  (Md., 
1891),  33  Atl.  Eep.  366,  holding,  also, 
that  a  fee  of  $1  for  such  a  permit  was 
not  unreasonable,  and  that  the  board 
had  a  discretion  to  grant  or  refuse  a 
permit  in  each  case. 

'  Judge  Dillon  says  that  cities  may, 
"where  this  is  consistent  with  the 
general  and  special  legislation  ap- 
plicable to  the  mutticipality,  estab- 
lish fire  limits  and  prevent  erection 
tlierein  of  wooden  buildings."  1  Dillon 
on  Munic.  Corp.  (3d  ed.),  §  405. 

*  Brady  V.  Northwestern  Ins.  Co., 
11  Mich.  435. 

sBanmgartner  v.  Haaty,  100  Ind. 
575.  See,  aJso,  Clark  v.  South  Bend, 
,85  Ind.  376 ;  Monroe  v.  Hoffman,  29 
La.  Ann.  651 ;  Wadleigh  v.  Gilman, 
13  Me.  434 ;  King  v.  Davenport,  98 
111.  305.  That  it  is  competent  and 
proper  for  the  legislature  to  confer 
power  to  make  such  regulations,  see 


Canepa  v.  Birmingham,  92  Ala.  358 ; 
Welch  V.  Hotchkiss,  39  Conn."  140; 
First  Nat  Bank  v.  Sarlls,  129  Ind. 
SOI,  the  last  case  holding  that  where 
a  city  ordinance  prohibits  the  erec- 
tion of  wooden  building^  within  its 
fire  limits,  individuals  w^ho  show  a 
threatened  violation  of  the  ordinance, 
and  that  if  unrestrained  it  will  work 
irreparable  Injury  to  them  and  their 
property-,  are  entitled  to  an  injunc- 
tion, though  the  building  if  erected 
would  not  be  a  nuisance  per  se. 
Gomm'rs  &e.  v.  Covey,  74  Md.  362 ; 
Alexander  v:  Greenville,  54  Miss. 
659;  McCloskey  v.  KreUag,  76  Cal. 
511;  Ex  parte  Ffekei  73  Cal.  125; 
Ford  V.  Thralkill,  84  ©a.  169;  Hine  v. 
New  Haven,  40  Conn.  478;  Hubbard 
.15.  Town  of  Medfoi'd,  20  Oregon,  315 ; 
Klinger  v.  Bickel,  117  Pa.  St  -336; 
Knoxville  v.  Bird,  13  liea  (Tenn.), 
131;  Charleston  v.  Beed,  37  West 
Va.  681 ;  City  of  Troy  v.  Winters,  4 
T.  &  C.  (N.  Y.)  256;  City  of  Olympia 
V.  Mann,  1  Wash.  St  389;  Douglass  v. 
Commonwealth,  3  Kawle,. 263.  That 
such  powers  should  be  strictly  con- 
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was  distinctly  held  in  Texas  that  the  power  to  establish  fire 
limits  could  not  be  inferred  from  general  terms  used  in  a 
charter;'  and  in  Pennsylvania  that  express  authority  or 
special  circumstances  indicating  urgent  necessity  could  alone 
justify  such  a  regulation.* 

§  1273.  Prohibiting  carrying  concealed  weapons. —  The 

constitution  of  California  provides  that  any  county,  city,  etc., 
"  may  make  and  enforce  within  its  limits  all  such  police,  san- 
itary and  other  regulations  as  are  not  in  conflict  with  general 
laws."  An  ordinance  prohibiting  the  carrying  of  concealed 
w6apons  jvithout  a  permit,  and  prescribing  a  penalty  of  not 
less  than  $250  nor  more  than  $500,  or  imprisonment  not  less 
than  three  months  and  not  exceeding  six  months,  Or  both  fine 
and  imprisonment,  was  held  to  be  valid.' 

§  1274.  Policy  shops. —  The  charter  of  Detroit,  providing 
that  the  common  eouncil  may  prohibit  "all  lotteries  for  the 


strued,  Louisville  ».  Webster,  108  IlL 
414;  Regina  v.  Howard,  4  Ont  877; 
a  c:,  4  Am.  &  &ig.  Corp.  Cas.  377. 

•  Pye  V.  Peterson,  45  Tex.  313,  cit- 
ing especially  Mayor  of  Budson  v. 
Tliome,  7  Paige,  261. 

^Kneedler  v.  Norristown,  100  Pa, 
St  368.  See,  also,  State  v.  Schuchardt, 
43  La.  Ann.  49 ;  Keokuk  u  Scroggs, 
39  Iowa,  447 ;  Bespublit^  v.  Duqu'et, 
2  Teates  (Pa.),  493;  Ti.ea  Moines  v. 
Gilchrist,  67  Iowa,  310.  "One  would 
think  that  the  necessity  would  be 
urgent  in  6very  casa"  Horr  &  Bemis 
on  MuniC.  Police  Ordinances,  §  222. 

» iJB  parte  Obeney  (1891),  90  Cal. 
617.  The  Charter  fixed  the  mazinium 
limit  of  penalty  for  violation  <3f  or- 
dinances at  $1,000,  and  a  fine  of  $250 
was  imposed.  This  the  court  d^ 
dared  to  be  rea^onsfble.  "  Many  po- 
lice regulations  which  are  demanded 
by  the  exigencies  of  life  in  a  crowded 
city  have  reference  (ihiefly  to  Social 
order,  and  are  directed  to  the  pro- 
motion of  the  comfort  and  safety  of 
the  citizen  as  well  as  to  the  protec- 


tion of  individual  and  public  prop- 
erty. The  mode  of  using  the  streets, 
the  manner  of  conducting  business, 
the  times  and  places  at  which  certain 
ciccupatians  shall  be  plied,  are  in- 
stances of  that  class,  and  the  power 
granted  to  the  city  is  limited  to  their 
regulation.  It  is  with  reference  to 
Ordinances  of  this  character  that  it  is 
said  by  courts  they  must  be  respon- 
sible, and  not  violate  those  rights  of 
the  individtidl  that  are  superior  to 
the  demands  of  society.  There  are 
Other  police  regulations,  however, 
which  are  intended  for  the  preven- 
tion of  crime  and  the  preservation  of 
the  public  peace,  and  in  reference  to 
which  the  legislative  body  of  the  city 
is  vested  with  a  discretion  that  is  not 
reviewable  by  the  courts.  In  the  ex- 
ercise of  this  power  the  municipality, 
in  determining  the  penalty  to  be  im- 
posed for  violating  its  ordinances,  is 
limited  only  by  the  terms  of  its  char- 
ter, and  the  reasonableness  of  the 
punishment  is  not  to  be  questioned 
elsewliere.'' 
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drawing  or  disposing  of  money  or  any  other  property  what- 
soever," was  construed  to  authorize  the  prohibition  of  policy 
shops ; '  and  a  city  ordinance  providing  that  every  person  who 
shall  keep  or  manage  any  room  or  place  for  the  purpose  of 
conducting  or  carrying  on,  or  of  allowing  other  persons  to 
play,  conduct  or  carry  on,  the  game  commonly  known  as 
"policy,"  or  who  shall  write,  sell  or  buy  any  of  the  slips, 
tickets  or  chances  used  in  suc^  game,  or  who  shall  in  any 
other  way  knowingly  take  any  part  in  such  game,  shall  be 
lined  $100,  is  not  invalid  because  it  does  not  define  the  game 
of  policy.^ 

§  1275.  Disorderly  houses. — A  city  having  power  to  "de- 
fine and  prevent  disorderly  conduct,"  and  to  "  punish  disor- 
derly persons  as  defined  by  law,"  may  provide  for  the  pun- 
ishment of  keepers  of  and  residents  in  houses  of  ill-fame ; ' 
but  under  its  power  to  suppress  bawdy-houses,  etc.,  to  suppress 
indecent  and  disorderly  conduct,  to  punish  lewd  behavior  in 
public  places,  and  to  make  ordinances  to  promote  morals,  etc., 
it  cannot  make  one  "  whose  known  character  is  that  of  a 
prostitute  "  guilty,  without  more,  of  an  offense.*  Nor  does  a 
charter  giving  power  to  punish  prostitutes,  and  a  general  law 
providing  for  the  suppression  of  bawdy-houses  and  the  pun- 
ishment of  keepers  thereof,  authorize  an  ordinance  making  it 
an  offense  to  resort  to  a  house  of  ill-fame  for  lewdness.* 

1  People  V.  Hess  (Mich.),  48  N.  W.  a  proper  subject  of  police  regulation. 

Rep.  181.  Ex  parte  Tuttle,  91  CaL  589 ;  a  G,  37 

estate  V.  Carpenter,  60  Conn.  37;  Pao.  Eep.  933. 
8.  C,  23  AtL  Eep.  497.  Under  the  '"The  keeper  of  a  house  of  ill- 
constitution  of  California,  article  11,  fame  is  a  disorderly  person,  and  his 
sections  7,  11,  authorizing  the  city  conduct  tends  to  disturb  the  peace 
and  county  of  San  Prancisco  to  of  '.he  community  where  the  brothel 
make  and  enforce  within  its  limits  is  located,  and  it  did  not  need  legis- 
such  police  regulations  a?,  are  not  in  lation  to  declare  him  such."  People 
conflict  with  general  laws,  an  ordi-  v.  Miller,  38  Hun,  83. 
nance  prohibiting  the  sale  of  pools,  *  Buell  v.  State,  45  Ark.  336,  fol- 
etc,  on  horse-races,  "  except  within  lowed  in  Paralee  v.  State,  —  Ark. 
the  inclosure  of  a  race  track  where  — ;  s.  a,  4  S.  W.  Eep.  654,  whore  it 
such  trial  or  contest  is  to  take  place,"  '  was  held  that  the  mere  presence 
is  valid,  since,  though  its  incidental  within  the  town  limits  of  one  who 
efllect  may  be  to  confer  special  priv-  had  previously  lived  there  as.  a  pros- 
ileges  on  the  owners  of  race  tracks,  titute  could  not  be  made  a  crime, 
its  purpose  is  to  restrain  gambling  of  6  Ogden  City  «.  McLaughlin  (Utah^ 
the  character  mentioned,  which  is  16   Pac.  Eepj' 731.>^  Complaint   for 
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§  1276.  Distribution  of  hand-bills. —  An  ordinance  of  the 
city  of  Detroit  prohibiting  the  circulation,  distribution  or 
giving  away  of  circulars,  hand-bills  or  advertising  cards  of 
any  description  in  or  upon  any  of  the  public  streets  and  alleys 
of  the'  city  was  held  not  to  come  within  the  power  granted 
by  its  charter.' 

§  1377.  Ordaining  offenses  —  Criminal  intent. —  Although 
it  is  a  general  rule  that  no  crime  can  be  committed  without  a 
criminal  intent,  the  rule  is  not  universal.  Many  statutes  which 
are  in  the  nature  of  police  reguliations  impose  penalties  irre- 
spective of  any  intent  to  violate  them :  "  the  purpose  being  to 
require  a  degree  of  diligence  for  the  protection  of  the  public 
which  shall  render  violation  impossible."  ^    Thus  a  city  ordi- 


keeping  house  of  assigoation  need 
not  allege  all  the  circumstances  con- 
tained in  the  ordinance.  Same  pre- 
cision as  in  indictments  not  required. 
State  V.  Baker  (La.),  10  So.  Rep.  405. 
Punishment  for  visiting  disorderly 
house  pronounced  excessive  beyond 
reason.  In  re  Ah  You  (Cal.),  25  Pac. 
Eep.  974. 

1  There  was  an  express  power  to 
provide  for  cleaning  the  highways, 
etc.,  of  dirt,  mud,  filth  and  other  sub- 
stances ;  also  to  pi'event  the  incum- 
1  ering  or  obstructing  of  streets,  etc., 
and  to  contsol,  prescribe  and  regulate 
the  manner  in  which  the  highways, 
streets,  etc.,  should  be  used  and  en- 
joyed, as  well  as  to  prohibit  and  pre- 
vent the  flying  of  kites,  and  all  prac- 
tices, amusements  and  doings  therein 
having  a  tendency  to  frighten  teams 
and  horses,  or  dangerous  to  life  and 
property.  People  v.  Armstrong  (1889), 
73  Mich.  288.  The  court  said :— "  The 
reasonableness  or  unreasonableness 
of  an  ordinance  is  not  determined  by 
the  enormity  of  some  offense  it  seeks 
to  prevent  and  punish,  but  by  its 
actual  operation  in  all  eases  that  may 
be  brought  thereunder.  .  .  .  What 
direction  or  restraint  is  required  for 
the  public  good  in  the  mere  act  of 
79 


giving  away  an  advertising  card  o^' 
hand-bill?  This  part  of  the  ordinance 
is  not  aimed  at  the  littering  up  of  the 
streets,  or  to  the  frightening  of  horses, 
but  the  offense  is  made  complete  in 
itself  by  the  mere  act  of  distributing 
or  giving  away  these  enumerated 
articles."  See,  also,  In  re  Frazee,  63 
Mich.  396. 

2  People  1!.  Eoby,  52  Mich.  577,  a 
conviction  for  violation  of  a  statute 
requiring  saloons  to  be  closed  on 
Sundays  by  opening  it  for  the  pur- 
pose of  cleaning  it  See,  also,  for  il- 
lustrations of  crimes  not  dependent 
upon  intent,  Commonwealth  v.  Boyn- 
ton,  2  Allen,  160;  CJommonwealth  v. 
Farren,  9  Allen,  489 ;  Commonwealth 
V.  Holbrook,  10  Allen,  200;  Common- 
wealth V.  Waite,  11  Allen,  264 ;  Com- 
monwealth V.  Smith,  103  Mass.  444 : 
State  V.  Smith,  10  R.  I.  258 ;  Beck- 
ham V.  Nacke,  56  Mo.  546 ;  Common- 
wealth V.  Raymond,  97  Mass.  667 ; 
King  V.  Dixon,  3  M.  &  S.  11 ;  State  v. 
Steamboat  Co.,  13  Md.  181 ;  Queen  v. 
Bishop,  5  Q.  B.  Div.  259;  Common- 
wealth V.  Nichols,  10  Met.  259 ;  No- 
ecker  v.  People,  91  III.  494 ;  Barnes  v. 
State,  19  Conn.  398 :  Faulks  v.  People, 
39, Mich.  200;  State  v.  Hartfield,  24 
Wis.  60;   McCutcheon  v.  People,  69 
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nance  making  it  an  offense  to  indecently  expose  the  person  in 
the  streets,  lanes  or  alleys  of  the  city  is  a  valid  exercise  of  the 
police  power.* 


111.  601;  Farmer  «.  People,  77  111. 
323 ;  Ulrich  v.  Commonwealth,  6 
Bush,  400 ;  State  v.  Cain,  9  West  Va. 
559 ;  Commonwealth  v.  Emmons,  98 
Mass.  6 ;  Bedmond  v.  State,  36  Ark. 
58 ;  Commonwealth  v.  Finnegan,  124 
Mass.  334 ;  Commonwealth  v.  Went- 
worth,  118  Mass.  441 ;  Fox  «.  State,  3 
Tex.  App.  339 ;  Queen  v.  Prince,  L. 
R  2  Cr.  Cas.  154;  State  v.  Newton, 
44  Iowa,  45 ;  People  u  Waldvogel,  49 
Mich.  337. 

■The  language  of  the  ordinance 
was,  "no  person  shall  make  any  in- 
decent exposure^''  eta,  and  it  was 


held  that  the  complaint  was  sufScieot 
if  it  followed  the  ordinance.  "An 
exposure  purely  accidental,"  said  the 
court,  "  is  not  covered'  by  the  ordi- 
nance. The  ternis  employed  in  both 
the  ordinance  and  complaint  imply 
an  affirmative,  voluntary  act  on  the 
part  of  the  accused."  City  of  Grand 
Rapids  V.  Bateman  (Mich.,  1892),  53  N. 
W.  Eep.  6.  As  to  what  may  be  pro- 
nounced indecent  exposure  within 
constitutional  principles,,  see  Tiede- 
man's  Limitations  of  Police  Power, 
155, 


.  CHAPTER  XXXI. 


MUNICIPAL  OOURTS  AND  RECOEDa 


{a)McNiciPAi  Courts. 

127S.  Introductory. 
13T9.  The    same    subject   contin- 
ued—  Scope  of  subject. 

1380.  Creation  —  Abolition  —  In- 

crease of  power. 

1381.  The  same  subject  continued. 
1383.  Jurisdiction  —  Criminal,  civil 

and  special. 
1383.  The  same  subject  continued. 
1384  Summaiy  powers. 

1385.  The  same  subject  continued. 

1386.  The   same    subject    contin- 

ued—  Felonies  and  misde- 
meanors. 

1387.  Jurisdictional  limitation. 

1388.  The    same    subject   contin- 

ued —  Constitutional  limit- 
ations. 

1289.  Qualifications  of  officers  — 
Judges  and  jurors. 

1390.  Appeals. 


§  1391.  Method  of  procedure. 

1293.  The  same  subject  continued. 

(6)  Municipal  Records. 

1393.  Recording  of  ordinances. 

1394.  Evidential  character  —  Orig- 

inals. 

1295.  The  same  subject  contin- 
ued —  Copies. 

1396.  Proof  of  records  —  By  origi- 
nals. 

1297.  The  same  subject  contin- 
ued —  By  certified  copies. 

1398.  Parol  evidence. 

1399.  The  same  subject  continued. 

1300.  Amendments. 

1301.  The  same  subject  continued. 

1302.  Right  of  abstract  makers  to 

take  transcripts  of  public 
records. 

1303.  The  same  subject  continued. 

1304.  Remedial  rights. 


(a)  Municipal  Couets. 

§  1278.  Introductory. —  The  fundamental  principle  of  the 
common  law,  derived  doubtless  from  the  ancient  doctrine  of 
the  divine  right  of  kings,  was  that  every  power,  including  the 
judicial,  was  a  prerogative  of  the  throne.  Thus  upon  an  ex- 
amination of  English  history  we  find  that  it  was  the  king 
who  granted  corporation  charters  to  cities,  which  charters 
frequently  contained  grants  or  franchises  of  holding  munici- 
pal courts.'  Stephen  (for  instance)  says: — "These  charters 
from  the  earliest  times  contained  grants  of  courts  of  various 

1 1  Kyd  on  Corporations,  §§  70, 182,  272 ;  1  Bac.  Abr. ;  4  Inst.  78,  824;  Cro. 
327 ;  Wood,  Inst  205,  111 ;  2  Bl.  Com.  Jac.  313 ;  Haddock's  Case,  Raymond, 
i57;   3  BlCom.  30,  80;  4  BI.  Com.,    435. 
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degrees  of  importance.  The  mayor  and  aldermen  were,  in 
some  cases,  made  magistrates  ex  officio,  and  authorized  to  hold 
courts  of  quarter  sessions ;  and  these  grants  were  accompanied 
or  not,  as  the  case  might  be,  by  a  clause  called  the  '  non  intro- 
mittant  clause,'  which  ousted  the  jurisdiction  of  the  county 
masistrates.  In  some  cases  towns  were  made  counties  of 
themselves."  '  In  England  such  a  franchise  having  once  been 
granted  it  was  considered  a  p»blic  right,  and  consequently 
could  never  be  lost  by  non-user  no  matter  how  long  continued  •* 
In  America  we  shall  find  that  the  same  power  which  confers 
the  right  frequently  abolishes  it. 

§  1279.  The  same  subject  continned  —  Scope  oi  subject. 

Municipal  courts  in  pur  country  are  known  by  a  variety  of 
names,  such  as  mayor's,  recorder's,  corporation,  hustings, 
inferior  and  police  courts,  and  while  their  jurisdiction  is  to  a 
large  degree  similar  in  the  various  States,  there  seems  a  tend- 
ency in  some  States  to  increase  their  authority  to  such  an  ex- 
tent that  it  passes  beyond  what  might  be  ordinarily  considered 
their  technical  boundaries;  thus,  for  example,  it  was  held 
in  Alabama,  in  a  very  recent  decision,  that  the  acts  of  that 
State  gave  "  the  judge  of  the  city  court  of  Selma  all  the  powers 
and  jurisdiction  which  a^e  now,  or  may  hereafter  be,  law- 
fully exercised  by  the  judges  of  the  circuit  court  and  chan- 
cellors of  the  State." '  It  will  be  the  purpose  of  this  chapter, 
in  treating  the  subject  of  municipal  courts,  to  conform  that 
subject  as  far  as  possible  to  such  courts  in  their  narrower  and 
more  technical  signification,  although  from  what  has  just  been 
said  some  latitude  may  be  at  times  essential. 

§1280.  Creation  —  Abolition  —  Increase  of  power. — As 

in  England  towns  owed  their  corporate  existence  and  powers 
to  the  will  of  the  king,  so  in  our  country  the  legislature,  repre- 
senting the  sovereign  State,  or  the  constitution,  expressing  the 
sovereign  will  of  the  people,  are  the  only  sources  of  municipal 

'Stephen's    History  of    Criminal  ' Bledsoe  v.  Gary  (Ala.,  1893),  10 So. 

Law,  p.  116.  Rep.  503.    See,  also.  Iron  Works  v. 

2Rex  V.  Wells,  4  p.  P;  C.  563;  Rex  Elgin  Ry.   Co.  (111.,   1892),  30  N.  E. 

V.  Hastings,  1  Barn.  &  Aid.  148;  Rex  Rep.   1050;  Glove  &c  Mills  v.  Bd- 

V.  Havering-atte-Bowerr,  5  Barn.  &  brough  (1893),  19  N.  Y.  Supl.  176. 
Aid.  391. 
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corporate  rights ;  to  statute  law  and  decisions  thereupon  we 
must  therefore  refer  in  order  to  discover  the  principles  govern- 
ing the  creation  and  jurisdiction  of  municipal  courts;  and  the 
law  seems  to  be  well  settled  that,  while  such  courts  exist  al- 
most solely  for  the  benefit  of  cities  and  the  enforcement  of 
their  local  authority,  still  the  legislature,  acting  in  accordance 
with  the  State  constitution,  alone  can  call  them  into  existence 
and  define  their  powers.'  It  also  seems  to  be  very  clear  both 
upon  reason  and  authority  that  there  can  be  no  implication  of 
the  right  to  hold  a  municipal  court,  and  that  the  creative 
power  can  in  no  sense  be  delegated  by  the  legislature  to  the 
municipality.  Thus  it  was  held  in  a  very  recent  case  in  the 
Supreme  Court  of  California  that  the  legislature  and  governor, 
being  the  law-making  power,  alone  could  establish  a  municipal 
court  and  define  its  jurisdiction,  and  that  consequently  a  mu- 
nicipal charter  adopted  by  approval  could  not  establish  a 
municipal  court,  even  though  the  legislature  subsequently 
sanctioned  the  same  by  its  resolution  of  approval.''  As  the 
legislature  alone  can  establish  courts  for  municipal  purposes, 
so  also  by  its  act  only  can  their  existence  and  powers  be  termi- 
nated;' and  such  termination  divests  the  officers  of  such  court 
of  all  their  authority.*  And  there  may  be  an  implied  as  well 
as  an  express  abolition  of  a  municipal  court.* 

1  People  V.  Wilson,  15  111.  389 ;  State  said,  ref eiTing  to  the  charter  creat- 
V.  Young,  3  Kan.  445;  People  v.  ing  a  municipal  court^  "Such  chai'- 
Ourley  (1880),  5  Colo.  413;  Graham  V.  ters  are  laws;  the  legislature  must 
State,  1  Pike  (Ark.),  171 ;  In  re  Cahill,  approve  the  charter ;  therefore,  what 
110  Pa.  Sti  167 ;  Williamson  v.  Com-  the  charter  establishes  the  legislature 
monwealth,  4  B.  Mon.  (Ky.)  146;  establishes.  The  charter  is  a  law; 
Mankato  v,  Arnold  (1886),  36  Minn,  therefore  the  jurisdiction  conferred 
63;  Perkins  v.  Corbin  (1871),  45  Ala.  by  it  is  conferred  by  law."  Pp.  343, 
103 ;  Baton  Rouge  v.  Bearing,  15  La.  343. 

Ann.  308:  Missouri  v.  Lewis  (1879),  'Tesh  v.  Commonwealth,  4   Dana 

101  U.  S.  33.  (Ky.),  533 ;  Boyd  v.  Chambers,  78  Ky. 

2  People  V.  Toal  (Cal.,  1890),  23  Pac.  140 ;  Vason  v.  Augusta,  38  Ga.  542. 
Rep.  303.  See,  also.  Ex  parte  Reily  <  Perkins  v.  Corbin  (1871),  45  Ala. 
(1890),  85  Cal.  632 ;  In  re  Cloherty,  3  103 ;  Hagerstown  v.  Deckert,  33  Md. 
Wash.  St  137;  Barter  v.  Common-  369. 

wealth,   3  Pa.   353 ;  Weeks  v.  City  » State  v.  Henshaw  (1888),  76  Cal. 

Treasurer,  16  N.  J.  Law,  237 ;  Thomas  436 ;  Hagerstown  v.  Deckert,  33  Md. 

V.  Ashland,  13  Ohio  St.  124.    But  see  369.     In    Maryland    the    legislature 

dissenting  opinion  of  Beatty,  C.  J.,  cannot  confer  judicial  powers.  Vason 

ip  case  of  Pfjople  v.  Toal,  supra,  who  v.    Augusta,  38   Ga.   543.    But  see 
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§  1281.  The  same  subject  continued. —  The  legislature  may 
also  pass  acts  increasing  the  number  of  municipal  courts  and 
magistrates  and  may  enlarge  their  powers,  and  may  confer  a 
greater  jurisdiction  upon  some  courts  than  upon  others ;  but  it 
would  seem  that  unless  municipal  cburts  are  to  lose  their 
technical  characteristics  as  such,  their  jurisdiction  must  be 
confined  within  certain  defined  limits.^  But  on  the  other 
hand,  it  was  held  in  Virginia  that  the  legislature  may  enlarge 
the  powers  of  a  corporation,  giving  them  jurisdiction  greater 
even  than  a  circuit  court.^ 

§  1382.   Jurisdiction  —  Criminal,  civil  and  special. —  It 

has  already  been  stated  that  there  seems  a  tendency  to  en- 
large the  powers  of  municipal  courts,  and  cases  have  been 
cited  illustrative  of  this;  nevertheless  it  is  submitted  that 
upon  examination  of  these  cases  it  will  be  found  that  the 
courts  therein  mentioned  are  not  strictly  municipal  courts 
within  the  technical  meaning  of  that  term,  if  by  that  term  we 
understand  courts  exercising  jurisdiction  co-extensive  only 
with  corporate  limits.  And  that  upon  careful  inquiry  we  will 
find  that  a  municipal  court  jje?"  ae  is  one  exercising  a  jurisdic- 
tion within  certain  defined  and  more  or  less  narrow  confines; 
and  that  while  in  the  various  States  its  exact  boundaries  may 
shift  to  a  certain  extent,  the  underlying  principle  of  jurisdic- 
tion is  to  a  large  degree  uniform.  Such  courts  are  from  their 
very  nature  of  inferior  jurisdiction,  and  are  confined  in  their 
adjudication  to  such  matters  as  arise  within  the  particular  cor- 
porate territory  for  which  they  are  created.  Very  frequently 
they  are  not  courts  of  record.  Nor  do  their  judges  fall  within 
the  constitutional  meaning  of  such.'    Owing  to  the  fact  that 

Alexander  v.  Bennett,  60  N.  Y.  304,  See,    also,    Bledsoe    v.    Gray    (Ala., 

which  decides  that  where  State  con-  1893),  10  So.  Eep.  503.     But  it  wafl 

stitutions   continue  the  powers  and  held  in  Nickman  v.  O'Neil,  10  Oal. 

jurisdiction  of  certain  inferiorcourts,  294,  that  the  power  conferred  by  a 

no  subsequent  legislature  can  take  legislature  upon  a  municipal  court  to 

away  such  jurisdiction.  send  its  process  beyond  its  territorial 

1  State  V.  Helfrid,  3  Nott  &  Mo-  limits,  did  not  enlarge  its  jurisdiction, 
Cord  (S.  C),  233;  In  re.  Cahill,  110  but  only  the  method  of  enforcing  its 
Pa.  St  167 ;  State  V.  Crane  (Me.,  1893),  powera  See  §  1287,  i?i/ra,  "Juris- 
24  Atl.  Eep.  853 ;  Landers  v.  Staten  dictional  limitation." 

Island  R.  Co.,  53  N.  Y.  450.  a  Richmond    Mayoralty     Case,    19- 

2  Chahoon's   Case,  31   Gratt    833.    Gratt  673 ;  Egleston  v.  City  Council, 
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the  most  ordinary  exercise  of  their  power  is  in  the  enforce- 
ment of  municipal  ordinances  passed  for  the  preservation  of 
peace  and  order  in  cities,  criminal  or  quasi-criminal  jurisdiction 
is  peculiarly  their  province;  but  inasmuch  as  a  rule  their 
method  of  procedure  is  summary,  it  would  seem  that  criminal 
offenses,  as  applicable  to  them,  are  confined  to  such  as  are  not 
felonies  or  crimes  against  the  general  law,  but  simply  petty 
offenses,  amounting  in  some  cases  to  misdemeanors  punishable 
by  fine  or  by  fine  and  a  limited  imprisonment.' 

§  1283.  The  same  subject  continued. —  Under  certain  cir- 
cumstances and  in  certain  States  the  legislature  has  conferred 
also  a  limited  civil  jurisdiction  upon  these  courts.  Thu.s  in 
New  Jersey  the  recorder  of  the  town  of  New  Brunswick  is 
authorized  under  a  certain  act  to  try  civil  suits  within  the 
jurisdiction  of  a  justice  of  the  peace,  and  it  w^as  decided 
that  the  civil  jurisdiction  of  a  justice  of  the  peace  may  also 
be  conferred  upon  the  mayor  of  a  city.^  On  the  other  hand 
it  was  held  in  North  Carolina  that  the  legislature  could  not 
constitutionally  confer  the  judicial  powers  of  a  justice  of  the 
peace  in  civil  cases  upon  a  mayor.'  But  it  would  seem, 
as  stated,  that  a  limited  civil  jurisdiction  is  frequently  con- 
ferred upon  these  courts,  and  that  there  is  a  growing  tend- 
ency to  enlarge  the  same.*    It  was  held  in  Georgia  that  where 

1  Mills,  Const  (S.  O.)  45 ;  Grand  Kap-  Mich.  611 ;  State  v.  Crais  (Me.,  1893), 

idsi&c.  B.  Co.  V.  Gray,  38  Mich.  461;  24  Atl.  Rep.   853;    City  Council  mu 

In  re  Stratman,  39  Cal.  517 ;  Nugent  Pepper,  1  Eich.  (S.  C.)  Law,  364 ;  City 

V.  State,  18  Ala.  531.  Council  v.  King,  4  McCord  (S.  C), 

1  Ex  parte  Slattery,   3  Ark.  484 ;  487 ;  Lewis  v.  State,  21  Ark.  209. 

Meyers  v.  People,  36  111.  173 ;  Com-  *  Hutchiugs  v.  Scott,  9  N.  J;  Law, 

monwealth  v.  Pindar,  11  Met.  539;  318. 

Rector  v.  State,  6  Ark.  187;  Dun  v.  'Edenton  v.  Wool,  65  N.  C.  379. 

Howard,  6  Ark.   461 ;   St   Peter  v.  *  Iron  Works  v.  Elgin  &c.  Ry.  Co. 

Bauer,  19  Minn.  337 ;  State  v.  Pender,  (III,  1893),  30  N.  E.  Rep.  1050 ;  Globe 

66   N.    C.    313;    Commonwealth   v.  &c.  Mills  v.  Bilbrough  (1892),  19  N. 

Roark,  8    Cush.   210 ;    Goodrich    v.  Y.  SupL  176 ;  Bledsoe  v.  Gary  (Ala, 

Brown,    30    Iowa,    291;    People    v.  1892),   10  So.   Rep.   502;    Pressel  v. 

Wong  Wang  (1891),  93  CaL  377 ;  Peo-  Bice  (1891),  143  Pa.  St  363 ;  Callahan 

pie  V.  Ah  Ung  (Cal.,  1891),  38  Pac.  v.  Mayor,  66  N.  Y.  656;  Cincinnati  w. 

Rep.  272;  Brown's  Case  (1890),  153  Gwynne,  10  Ohio  St.  192;  Brown  v. 

Mass.  1 ;  People  v.  Hulett  (1891),   15  Jerome  (1883),  103  111.  871 ;  Stimson's 

N.  Y.  Supl.  630 ;  People  v.  Brown,  80  Statute  Law,  120,  133.    Questions  of 

Midi,  615;  People  v.  Gooseman,  80  title  to  real  estate   apparently  not 
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n  statute  declared  certain  offenses  crimes  against  the  State, 
a  city  cannot  malce  tiie  same  offenses  against  the  city  triable 
summarily  in  a  municipal  court;  that  this  would  be  unconstitu- 
tional.' But  in  If ew  Jersey  it  was  held  that  the  same  offense 
may  be  one  against  the  State  and  against  the  municipality ; 
hence  both  may  punish  constitutionally.''  In  the  various 
States  certain  special  powers  and  jurisdiction  have  been  con- 
ferred, but  it  will 'generally  be  •found  that  these  are  in  keep- 
ing with  the  local  character  of  the  municipal  court.' 

§  1284.  Summary  powers. —  By  far  the  largest  number  of 
decisions  in  the  matter  of  municipal  courts  principally  turn 
upon  the  question  of  their  power  to  act  summarily  in  the  en- 
forcement of  their  criminal  or  quasi-criminal  jurisdiction,  and 
yet  upon  the  proper  and  constitutional  exercise  of  this  right 
mainly  depends  the  efficiency  and  usefulness  of  these  courts. 
Whenever  such  a  method  of  procedure  is  put  in  action  it  must 
necessarily  be  in  a  certain  sense  and  to  a  certain  degree  in 
derogation  of  the  fundamental  principles  of  Magna  Oharta, 
the  essential  provisions  of  which  form  the  substance  of  our 
national  and  State  constitutions  and  are  justly  prized  as  the 
bulwark  of  American  liberty,  namely,  the  right  of  every  citi- 
zen accused  of  crime  to  presentment  duly  predicated  upon  a 
careful  weighing  of  evidence  by  unbiased  fellow-citizens,  and 
after  presentment  a  prosecution  before  an  impartial  jury  of 

cognizable  before  a  municipal  court  Co.,  4  Gray,  301 ;  State  v.  Ricker,  33 

WarwicJi  v.  Mayo,   15    Gratt.   538;  N.  H.  179.    In  this  case  it  was  held 

Bailey  v.  Winn  (1890),  101  Mo.  649.  that  a  police  court  of  a  town  had  by 

1  Jenkins  v.  Thomasville,   35   Ga.  statute  jurisdiction  of  cases  of  com- 

145.  •  See  language  of  Lumpkin,  C.  J.,  plaints  committed  anywhere  in  the 

who  says :  —  "  The  line  is  not  very  county  where  warrant  of  arrest  was 

accurately  drawn  where  municipal  issued  in  the  town  returnable  before 

power  ends  and  State  authority  be-  that  court.    Ex  parte  B.a.]stea.d  (1891), 

gins."    P.  147.    Savannah  v.  Hussay,  97  Cal.  471 ;  Carroll  v.  Langan  (1893), 

31  aa.80;  People  r.  Hyland,  41  Cal.  63  Hun,  380.  Upon  jurisdiction  gener- 

129.  ally,  see  Bobinson  v.  Benton  County 

3  Howe  V.  Plainfield,  37  N.  J.  Law,  (1886),  49  Ark.  49 ;   Davis  v.  Wool- 

145;  States.  Lee,  39  Minn.  445.  haugh,  9  Iowa,  104;  Nesbit  v.  Mat- 

a  Fayette  tt  Shafroth,  35  Mo.  445;  thews,    16    N.  Y.   Supl    303;    Iron 

Willis  V.  Boonville,  38  Mo.  543 ;  Myers  Works  v.  Elgin  &c.  Ey.  Co.  (HI.),  80 

V.    People,  36   111.    173;   Malone   v.  N.  E.  Kep.  1050;    Cross  v.  Hecker 

Murphy,  3  Kan.  350;  Rice  v.  State,  (1893),  34  AtL  Rep.  99. 
3'  Kan.  141 ;  Elder  v.  Dwight  Mfg. 
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his  peers.  And  yet  it  will  readily  be  seen  that  such  a  cum- 
bersome method  will  not  be  effectual  in  the  bringing  to  justice 
of  those  who  commit  petty  municipal  offenses,  and  that,  as  has 
been  said  more  than  once  by  the  courts,  such  a  requirement 
■would  defeat  the  very  object  for  which  municipal  courts  were 
created  and  gi^eatly  hinder  the  efficiency  of  their  procedure. 
It  was  said  in  a  very  late  case  that  the  provision  of  the 
constitution  guarantying  jury  trial  was  designed  to  embrace 
such  prosecutions  "  as  at  the  time  of  its  adoption,  by  the 
course  of  law,  were  triable  by  a  jury.  There  was  at  that  time 
and  always  had  existed  a  class  of  criminal  cases  which  were 
proceeded  against  summarily  and  without  the  intervention  of 
a  jury.  .  .  .  The  power  to  dispose  of  them  summarily  was 
undoubted." ' 

§  1285.  The  same  subject  continued. — While  the  decisions 
are  by  no  means  uniform  in  the  various  States,  and  in  some 
cases  it  has  been  sieemingly  denied  that  in  any  instance  could 
a  municipal  court  exercise  summary  powers,^  the  better  and 
more  uniform  rule  appears  to  be,  that  courts  created  for  cor- 
porate communities  must  needs  frequently  act  in  a  summary 
way.  Upon  an  examination  of  the  authorities  the  following 
principles  seem  clearly  to  underlie  and  fotm  the  rationale, 
so  to  speak,  of  this  method  of  procedure :  —  The  exercise  of 
the  power  is  confined  to  cases  which  properly  fall  within 

^United  States  v.  Green,  19  D.  C.  v.  Commonwealth,  42  Pa  St  89;  Mc- 

330,   pp.    238,    239.    See,    also,   Cal-  Gear  v.  Woodruff,  83  N.  J.  Law,  213 ; 

Ian  V.  Wilson,  137  TJ.  S.  540 ;  State  v.  Ex  parte  Schmidt  (1885),  24  S.  C.  363 ; 

Glenn  (1880),  54  Md.  605 ;   State  v.  State  v.  Powell,  97  N.  C.  417 ;  Tims 

Mayor,  12  Rich.  (S.  C.)  480 ;  New  Or-  v.  The  State,  26  Ala.  165 ;  Murphey  v. 

leans  v.  Costello,  14  La.  Ann.  37 ;  Hill  People,  2  Cowen,  815 ;  In  re  Powers, 

v^  Dalton,  73  Ga.  314.    In  this  case  25  Vt  261 ;  Lowe  v.  Commissioners, 

the  court  said :  —  "  It  is  well  settled  R.  M.  Charlti  (Ga.)  302 ;  In  re  Pennsyl- 

that  such  is  the  law,  the  constitu-  vania  Hall,  5  Pa.  St.  204 ;  McGarty  v. 

tional  law ;  for  if  no  man  could  be  Deeming  (1883),  51  Cal.  422. 
fined  or  imprisoned  for  violation  of  a       ^  Burns  v.  Le  Grange,   17  Texas, 

city  police  ordinance  except  by  a  415;  Scully  v.  O'Seary,  11  Chicago 

jury  trial  on  indictment,  away  would  Legal  News,  27 ;    State  v.   Moss,  2 

go  all  power  in  our  municipal  au-  Jones    (N.    C),    66;    Smith    v.    San 

thorities  to  preserve  peace  and  good  Antonio,  17  Texas,  643 ;  Dubuque  v. 

order  within  their  corporate  limits."  Rebman,  1  Iowa,  444 ;   Plimpton  v. 

State  V.  Gutierrez,  15  La.  Ann.  IQO ;  Summerset,  83  Vt.  283 ;  Beaufort  v. 

People  V.  Justices,  74  N.  Y.  406 ;  Byers  Ohlandt  (1885),  24  S.  C.  15& 
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police  surveillance;  it  has  to  do  with  the  prosecution  and 
punishment  of  infringements  of  local  ordinances  and  by-laws, 
which,  while  they  may  possess  a  quasi-criminal  character,  are 
in  reality  only  petty  offenses  against  the  peace  and  order  of 
the  special  locality  wherein  they  are  committed ;  are  punish- 
able by  fine,  or,  if  by  imprisonment  also,  the  latter  is  of  only 
a  temporary  character  and  generally  not  in  the  same  place  nor 
surrounded  by  the  same  penal  dlrcumstances  as  in  the  case  of 
grievous  public  crimes ;  in  a  word,  such  offenses  are  not  "  crim- 
inal" and  "  infamous  "  in  the  meaning  of  those  words  as  found 
in  the  various  constitutions.  But  it  is  also  well  settled  that 
in  no  sense  can  the  summary  jurisdiction  of  these  courts  be 
evoked  where  the  offense  committed  is  one  to  which  at  com- 
mon law,  or  at  the  adoption  of  the  State  constitution,  attached 
the  rights  of  presentment,  indictment  and  trial  by  jury;  in  all 
such  cases  these  rights  are  inviolate.  But  it  is  equally  clear 
that  the  legislature  may  declare  new  offenses  which  were  non- 
existent at  common  law  and  at  the  adoption  of  the  constitu- 
tion, and  prescribe  the  method  of  trial  of  such  offenses, 
authorizing  trial  of  them  in  a  summary  way ;  and  such  a  pro- 
ceeding is  not  a  suit  at  common  law,  but  a  criminal  statutory 
proceeding.^ 

§  1286.  The  same  subject  continued  —  Felonies  and  mis- 
demeanors.—  It  was  held  in  "Wisconsin  that  in  no  case  of 
felony  could  the  right  of  trial  by  jury  in  a  criminal  case 
be  waived,  and  that  in  cases  of  misdemeanor  the  current  of 
authority  was  the  same  way;^  and  in  Arkansas  that  all 
offenses  below  the  grade  of  felony  can  constitutionally  be 
vested  by  the  General  Assembly  in  a  corporation  court.^  These 
cases  are,  however,  in  line  with  the  current  of  decisions,  for 
they  clearly  refer  in  "felonies"  and  "misdemeanors"  to  crimes 
against  the  State ;  and  it  is  very  evident  that  whenever  the  in- 

iVan  Swarton  v.  Commonwealth,  Kansas,  758;  Howe  v.  Plainfield,  37 

24  Pa.   St.  131 ;  Markle  v.  Akron,  14  N.  J.  Law,  145 ;   State  v.  Colin,  27 

Ohio,  586;  Monroe  v.  Meuer  (1883),  Vt    318;    Trigally   v.    Memphis,    6 

35  La.  Ann.  1193;  Williams  v.  Au-  Coldw.  (Tenn.)382;  Work  u  State,  2 

gusta,  4  Ga.  509 ;  Slaughter  v.  People,  Ohio  St  290. 

2  Doug.  (Mich.)  334 ;  Floyd  v.  Com-  -  State  v.  Lockwood  (1878),  43  Wis. 

misBipners,   14  Ga.   354;   Shafer     v.  403. 

Mumma,  17  Md,  331 ;  In  re  Rolfs,  30  »  Ex  parte  Slattery,  3  Ark.  484. 
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fringement  of  town  ordinances  rises  to  the  gravity  of  such,  a 
jury  trial  is  the  inalienable  right  of  the  accused,  nor  can  any 
legislative  act  deprive  him  thereof.'  It  may  be  added  that  it 
has  been  held  that  restrictions  upon  the  right  of  these  courts, 
acting  in  a  summary  way,  are  not  governed  by  nor  are  they 
within  the  purview  of  the  constitution  of  the  United  States, 
but  only  of  the  State  constitutions.  The  former  has  to  do 
with  restrictions  upon  federal  power,  and  is  not  intended 
in  any  manner  to  prohibit  the  legislatures  of  the  different 
States  from  conferring  such  jurisdiction,  summary  or  other- 
wise, as  they  may  deem  proper,  upon  municipal  courts,  so  long 
as  they  keep  within  the  specific  provisions  of  the  constitutions 
of  their  respective  States.^ 

§  1287.  Jurisdictional  limitation. —  Like  the  corporate 
cities  for  whose  uses  and  purposes  they  are  created,  municipal 
courts  owe  their  authority  and  existence  to  statutory  enact- 
ment, although,  as  has  already  been  stated,  cities  sometimes 
enjoyed  at  common  law  what  was  known  as  the  franchise  of 
holding  a  court ;  therefore  they  are  from  their  very  nature  of 
only  a  limited  jurisdiction  territorially.'  And  in  every  instance 
it  seems  well  settled  that  the  statutes  defining  their  jurisdic- 
tion must  be  strictly  construed,  and  that  jurisdiction  is  sub- 
stantially confined  within  the  limits  of  those  powers  expressly 
given  by  statute ;  thus,  for  example,  it  was  held  that  where  a 
statute  gave  a  municipal  court  jurisdiction  over  an  individ- 
ual or  corporation,  where  there  is  a  demand  "  for  money  only," 

1  United  States  v.  Green,  19  D.  C.  nances  appertaining  to  local  aifaii's 

230 ;  Cooley  on  Const  Lira.  319,  410 ;  of  the  city. 

ProfEat's  Jury  Tria's,  sec.  113;  Neales  2  State  v.  Wells,  46  Iowa,  663;  Bo- 
V.  State,  10  Mo.  498 ;  State  v.  Mans-  ring  v.  Williams,  17  Ala.  510.  But 
field,  41  Mo.  470 ;  Commonwealth  see  Portland  v.  Bangor  (1876),  65  Me. 
V.  Shaw,  1  Pittsburgh  (Pa.),  492;  120,  where  a  contrary  doctrine  is  ex- 
Mounds  ville  V.  Fountain,  37  West  pressed,  overruling  Nott's  Case,  11 
Va.  183;  State  v.  Topeka  (1886).  36  Me.  208,  and  Portland  i;.  Bangor,  42 
Kan.  76.    In  this  case  it  was  held  that  Me.  403. 

the  provision  in  the  Bill  of  Rights,  -i  Herschoff  v.  Beverly  (1881),  43 
that  "  in  all  prosecutions  the  accused  N.  J.  Law,  139 ;  Bonner  v.  McPhail, 
shall  be  allowed  ...  to  have  31  Barb.  106;  Stanliart  v.  Sittey 
...  a  speedy  trial  by  an  impartial  (N.  J.),  19  Atl.  Rep.  464 ;  Grand  Rap- 
jury,"  applied  to  criminal  prosecu-  ids  &c.  R.  Co.  v.  Gray  (1878),  38  Mieh. 
tions  for  violations  of  laws  of  the  461 ;  In  re  City  of  Buffalo,  18  N.  Y. 
State,  and  not  to  that  of  city  ordi-  Supl.  771. 
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such  court  had  no  jurisdiction  to  give  not  only  a  judgment 
for  the  money  claimed,  but  also  to  determine  that  defendant 
was  not  entitled  thereto  as  a  trustiee.'  Yet  while  this  is  clearly 
the  law,  any  powers  which  can  naturally  or  necessarily  be 
inferred  from  those  expressly  given  have  been  frequently  held 
to  be  within  their  jurisdiction ;  for  example,  it  was  decided  in 
Maine  that  although  the  Declaration  of  Eights  of  that  State 
declares  that  no  person  shall  be**ried  for  a  capital  oifense  or 
infamous  crime  except  on  presentment  by  a  grand  jury, 
nevertheless  where  one  is  charged  with  assault  and  battery, 
confessedly  an  infamous  crime,  judgment  thereof  was  within 
the  jurisdiction  of  a  trial  justice  of  the  city  of  Portland,  owing 
to  the  possible  smallness  of  the  punishment  arising  from  the 
circumstances." 

§1288.  The  same  subject  continued -^Constitntional 
limitations. —  It  may  safely  be  asserted  that  the  influence  of 
Magna  Charta  will  never  pass  away,  and  inasmuch  as  its  pro- 
visions have  been  embodied  substantially  in  the  constitutions 
of  the  various  States  of  the  Union,  we  naturally  find  that 
there  is  also  this  further  limit  to  the  jurisdiction  of  municipal 
courts,  namely,  that  they  can  exercise  no  powers  in  any  wise 
at  variance  with  the  provisions  of  that  highest  of  all  State 
laws,  the  Bill  of  Rights.  Thus  the  Supreme  Court  of  Michi- 
gan said  in  reference  to  the  police  court  of  Grand  Eapids : — 
"  The  statute  which  attempts  to  give  this  court  jurisdiction 
over  misdemeanors  in  general  cannot  exercise  that  power  for 
want  of  indispensable  means  to  carry  it  out.     Those  powers 

1  Hunt  V.  Genet  (N.  Y.),  14  Daly,  posed.  Town  of  Henderson  v.  Davis, 
335.  See,  also,  Gray  v.  State  (Del.),  3  106  N.  C.  88 ;  People  v.  Gooseman 
Harring.  76;  Zylstra  v.  Charleston  (1890),  80  Mich.  611;  Peoples.  Brown, 
(S.  C),  1  Bay,' 383;  Eohland  v.  St.  80  Mich.  615 ;  Georgia  State  Building 
Louis  &c.  By.  Co.,  89  Mo.  180 ;  People  &  Loan  Ass'n  v.  Owens,  88  Ga.  234 ; 
V.  Stott  (Mich.),  51  N.  W.  Rep.  509;  s.  C,  14  S.  E.  Rep.  310;  McCrea  v. 
Whiter.  Levy,  93  Ala.  484;  &c.,  8So.  Jacobs,  19  Abb.  N.  C.  188;  City  o£ 
Rep.  563 ;  In  re  Ah  You,  82  Cal.  339.  Charleston  v.  Ashley  Phosphate  Co., 

2  State  V.  Crane  (1893),  84  Me.  371;  84  S.  C.  541 ;  s.  c,  11  S.  E.  Rep.  386; 
S.  C,  34  Atl.  Rep.  833.  The  common-  Wheeler  v.  Bowery  Sav.  B'k,  20  Abb. 
law  test  of  the  magnitude  of  the  of-  N.  C.  243;  In  re  Knoop's  Estate,  11 
fense  was  deemed  to  have  been  N.  Y.  Supl.  773 ;  Price  v.  Grant,  7 
changed  by  the  statute,  under  which  N.  Y.  Supl.  904 ;  Ex  parte  Burnett 
a  mere  nominal  fine  might  be  im-  (1857),  80  Ala.  461. 
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cannot  be  given  to  it  without  changing  its  entire  character. 
.  .  .  It  is  certain  no  court  can  be  so  constituted  as  to  de- 
prive either  the  public  or  criminals  of  their  substantial  rights. 
As  we  had  occasion  to  suggest  before,  the  judicial  system  of 
the  State  is  not  within  legislative  discretion  except  to  a  lim- 
ited extent.  .  .  .  This  police  act  has  got  beyond  any 
range  which  the  constitution  recognizes."  ^ 

§  1289.  Qualifications  of  oflBcers  —  Judges  and  jurors.— 

A  casual  examination  of  cases  upon  this  point  would  lead  one 
to  suppose  that  there  was  scarcely  any  uniformity,  and  that 
not  only  were  the  different  States  in  conflict  upon  the  eligi- 
bility of  residents  and  tax-payers  of  municipalities  to  sit  as 
judges,  jurors  or  witnesses  in  their  local  courts,  but  that  the 
appellate  court  of  the  same  State  leaned  now  to  one  and  now 
to  a  contrary  opinion ;  but  a  little  closer  scrutiny  dissolves 
the  difficulty  and  reconciles  the  apparent  want  of  harmony. 
The  rule  seems  to  be  that  when  the  city  itself  is  a  party,  and 
an  Interested  party  in  the  proceeding,  or  when  the  city  is 
being  sued  in  its  corporate  capacity,  or  is  liable  thereby  to 
pecuniary  loss  or  gain,  then  in  such  proceeding  a  resident  tax- 
payer is  not  competent  to  sit  as  a  juror;  and  presumably  the 
same  disqualification  extends  to  a  judge.^  But  when  the  suit 
is  only  for  the  enforcement  of  a  city  ordinance  by  prosecu- 
tion, the  penalty  being  a  fine  or  limited  imprisonment,  then 
a  resident  tax-]$ayer  and  citizen  is  competent  to  sit  either  as 

1  People  w  Marigold  (1887),  71  Mich.  Grey,  38  Mich.  461;  Fox  v.  Ellison, 

S35 ;  Montross  v.  State.  61  Miss.  439.  43  Minn.  41 ;  s.  C,  44  N.  W.  Eep.  671 ; 

But  see  Ex  parte  Samuel  J.  Peacock,  Cross  v.  Hecker  (Md),  34  Atl.  Eep. 

35  Fla.  478,  and  Kirchenor  v.  George  99 ;  Mayor  &c.  of  Bait  v.  State,  15 

C.  Flint  &  Co.,  11  N.  Y.  Supl.  741;  Md.  376;  1  Dillon  on  Munic.  Corp. 

Seitzinger  v.  Steinberger  (1849),  13  (4tli  ed.),  §  437,  and  cases  cited. 

Pa.  St  379.    In  Ex  parte  Ah  You,  83  2  Fulweiler  v.  St  Louis,  61  Mo.  479 ; 

Cal.  389,  Fox,  J.,  said  in  a  c'issenting  Dively  v.  Cedar  Falls,  31  Iowa,  565 ; 

opinion: — "  If  there  is  one  thing  more  Davenport  &c.  Co.  v.  Davenport,  13 

manifest  than  another  in  this  consti-  Iowa,  339 ;  Johnson  v.  Americus,  46 

tution,  it  is  an  intent  to  commit  to  the  Ga.  80;  Cartersville  v.  Lyon,  69  Ga. 

people  of  municipalities  the  manage-  577 ;    Boston  v.  Baldwin,  139  Mass. 

ment  of  their  own  local  affairs,  but  in  315 ;  Kindinger  v.  Saginaw  (1886),  59 

such  a  form  as  not  to  interfere  with  Mich.  355 ;  Diveny  v.  Elmira,  51  N.  Y. 

or  create  confusion  in  the  administr^-  506.    This  case  held  that  the  charter 

tion  of  the  general  laws  of  the  State,"  could  remove  disqualification. 
See,  also,  Grand  Rapids  &c.  R  Co.  v. 
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juror  or  a  judge.'  One  may  also  be  disqualified  from  acting- 
as  a  judge  in  a  municipal  court  by  reason  of  the  fact  that  he 
holds  another  oflBce  of  public  trust,  such  as  governor,  lieuten- 
ant-governor, councilor  or  representative.^  I^or  can  a  mayor 
who  is  elected  for  one  year  act  as  a  justice  of  the  peace  when 
the  latter  oflBcer's  tenure  is  by  virtue  of  the  State  constitu- 
tion of  four  years'  duration."  The  constitution  and  the  legis- 
lature may  also  directly  or  impliedly  disqualify  a  citizen  under 
certain  circumstances  from  occupying  a  position  as  judge  in 
a  municipal  court.*  But  on  the  contrary  the  constitution  may 
clearly  empower  a  mayor  to  act  judicially  as  well  as  to  fulfill 
his  executive  functions." 

§  1290.  Appeals. —  Sufficient  has  already  been  said  to  show 
that  municipal  courts  derive  their  authority  and  jurisdiction 
from  enactment  of  the  legislature  or  by  virtue  of  some  clause 
in  the  State  constitution  alone,  and  that  their  powers  are  only 
those  which  are  expressly  given  thereby;  but  it  would  seem 
from  one  class  of  cases  that  the  right  of  appeal  from  their 
adjudications  was  one  which  need  not  be  expressly  provided 
for,  but  which,  unless  clearly  and  unequivocally  taken  away, 
would  necessarily  exist.*  At  common  law  the  right  of  ap- 
peal existed,  and  so  in  the  absence  of  a  provision  therefor  the 
right  would  seem  to  exist.'  Of  course  where  the  right  is  ex- 
pressly conferred  by  statute  it  is  needless  to  say  that  it  exists." 

1  Commonwealth  v.  Kyan.  5  Mass.  *  Lafon  v.  Dufroy,  9  La.  Ann.  350 ; 

90;    State  v.  Wells,  46  Iowa,   663;  Wheeling  v.  Black  (1884),  35  West 

Lexington    v.    Long,    31    Mo.    369;  Va.  366. 

Montezuma  v.  Minor  (1884),  73  Ga.  *  Waldo  v.  Wallace,  13  Ind.  569; 

434 ;  City  Council  v.  Pepper,  1  Rich.  Gulick  v.  New,  14  Ind.  93.    See,  also, 

(S.  C.)  364;  City  Council  v.  King,  4  Commonwealth  v.  Emory,  11  Cush. 

McCord    (S.    C),    487;    Thomas    v.  406. 

Mount   Vernon,  9    Ohio,   290.    But  s/n  re  Heath,  3  Hill,  43,  53;  Du- 
see  in  direct  conflict  with  the  view  buque  v.  Rebinan,  1  Iowa,  444;  Con- 
expressed   in   the   text,    Omaha   v.  boy  v.  Iowa  City,  3  Iowa,  90. 
Olmstead,  5   Neb.   446 ;   Kemper  v.  '  Camden  v.  Blocks,  65  Ala.  336 ; 
Louisville,  14  Bush  (Ky.),  87.  Beaufort  v.  Ohlandt  (1885),  34  S.  C. 

sCommonwealtht).  Hawkes(1878),  158;  Williamson  «.  Commonwealth, 

133    Mass.   525 ;    Howard    v.    Shoe-  4  B.  Mon.  (Ky.)  146 ;  Starr  v.  Trustees, 

maker,  85  Ind.  111.    Cf.  Common-  6  Wend.  564. 

wealth  V.  Dallas,  3  Yeates  (Pa.),  300.  'Mouiidsville  v.  Fountain,  27  West 

'State  V.  Maynard,   14  IlL   419;  Va  183;  Muscatine  «.  Steck,  7  Iowa, 

Beesman  v.  Peoria,  16  IlL  484  605. 


§  1291.]  MUNICIPAL   OOUETS.  1263 

And  it  was  held  in  Alabama  that,  while  the  legislature  could 
confer  summary  jurisdiction  upon  justices  of  the  peace,  still 
that  the  act  must  provide  for  an  appeal  or  it  would  be  un- 
constitutional.i  Sometimes  the  statute  conferring  the  juris- 
diction either  limits  the  right  of  appeal  or  altogether  denies 
it,  but  generally  in  criminal  prosecutions  it  would  seem  that 
the  right  of  appeal  vel  non  is  determined  according  to  the 
amount  of  the  fine.^  It  was  held,  however,  in  Michigan  that 
an  appeal  would  not  lie  from  the'police  court  of  Detroit  to 
the  circuit  court  of  "Wayne  county  because  the  right  was  not 
expressly  given.'  Sometimes  the  acts  of  an  inferior  munici- 
pal court  may  be  purely  administrative  and  not  in  any  true 
sense  judicial;  from  such  acts  neither  appeal  nor  certiorari 
will  lie.* 

§  1291.  Method  of  procedure. —  In  courts  of  inferior  juris- 
diction, such  as  municipal  courts,  the  object  of  whose  exist- 
ence is  the  speedy  and  inexpensive  enforcement  of  local  laws, 
we  would  naturally  not  expect  to  find  the  same  formal 
requisites  of  pleading  and  procedure  as  are  more  or  less  at- 

1  Tims  V.  The  State,  26  Ala.  165.  statutory  or  constitutional  enact- 
'Tierneyr.  Dodge,  9  Minn.  166;  men  t,  it  is  a  consistent  doctrine  which 
Willis  V.  Boonville,  38  Mo.  543 ;  Mc-  makes  the  right  of  appeal  depend 
Garty  v.  Deeming  (1883),  51  Conn,  upon  whether  or  not  the  legislature 
433 ;  In  re  Canal  &a,  13  N.  Y.  406 ;  has  expressly  or  clearly  conferred 
New  York  &c.  R.  Co.  v.  Marvin,  11  the  same.  See,  also,  Henry  v.  Lans- 
N.  Y.  376.  Elliott  u  Palmer,  10  Pa.  downe  (1890),  42  Mo.  App.  481;  Steven 
Co.  Ct  Eep.  437,  held  that  the  right  v.  Insurance  Co.  (1890),  39  Neb.  187; 
of  appeal  from  a  justice  of  the  peace  Ballard  v.  Gray,  108  N.  C.  544 ;  Pur- 
was  determined  by  the  amount  of  cell  v.  Booth,  6  Dak.  17;  Mayor  v. 
judgment  and  not  that  of  the  claim.  Insurance  Co.,  15  Daly,  315;  Rich- 
while  in  Koetke  v.  Ringer  (1891),  46  ards  v.  Bria,  15  Daly,  144. 
Minn.  259,  an  exactly  contrary  doc-  *  Farley  v.  Commissioners  (1890), 
trine  was  held.  See,  also,  Norton  v.  136  Ind.  468 ;  People  v.  Mayor,  2  Hill 
Petrle  (1890),  59  Conn.  200;  State  o.  (N.  Y.),  9.  But  cerhoran  lies  to  the 
Folwell  (1890),  20  Atl.  Rep.  1079.  A  judges  of  the  court  of  common  pleas 
person  can  appeal  fi'om  a  justice's  on  an  appeal  to  them  from  the  com- 
court  from  a  judgment  in  a  matter  raissioners  of  highways.  Lawton  v. 
over  which  the  justice  had  no  juris-  Commissioners,  3  Caines  (N.  Y.),  179. 
diction,  or  he  may  have  certiorari.  See,  also,  Dixon  v.  Cincinnati,  14 
'  People  V.  Police  Justices,  7  Mich.  Ohio,  240 ;  Cunningham  v.  Squires, 
456.  See,  also,  State  v.  Jackson,  8  2  West  Va.  425;  State  v.  Fowler 
Mich.  110.  Inasmuch  as  municipal  (N.  J.,  1890),  20  Atl.  Rep.  1079. 
courts  owe  their  very  existence  to 
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tendant  upon  the  trials  of  more  serious  offenses.  Thus,  when 
the  legislature  gives  justices  of  the  peace  jurisdiction  for  the 
recovery  of  a  penalty,  no  formal  complaint  is  requisite.^  And  a 
complaint  before  a  municipal  tribunal  for  violation  of  a  city  or- 
dinance is  sufficient  if  it  clearly  refer  to  the  ordinance.  It  need 
not  be  strictly  framed  nor  set  out  the  ordinance  in  totidem  ver- 
his?  But  every  fact  necessary  to  confer  jurisdiction  must  clearly 
and  affirmatively  appear.'  In  a  recent  case  in  Wisconsin  it  was 
held  that  although  a  municipal  court  (which  in  this  case  was 
a  court  of  record),  required  by  law  to  be  held  in  a  certain  city, 
did  not  lose  its  jurisdiction  because  its  record  failed  to  state 
the  place  to  which  an  adjournment  thereof  was  made;  that  a 
justice  of  the  peace  of  the  same  place  was  required  to  state 
his  place  of  adjournment,  and  if  not,  that  his  jurisdiction 
would  be  lost.* 

§  1292.  The  same  subject  continncd. —  Suits  in  municipal 
courts  for  violations  of  city  ordinances  and  laws  are  various!}' 
brought  in  different  States.  In  some  States  suits  are  insti- 
tuted in  the  name  of  the  city,'  or  they  may  be  brought  in  the 
name  of  the  State,*  or  again  in  the  name  of  the  ''  people  of 
the  State." '  "Where  one  not  an  officer  in  the  local  tribunal 
acts  under  color  of  office  (thus  in  such  courts  one  may  decide 
as  a  de  fioto  judge),  his  decisions  will  be  sustained.'    And 

1  Ewbanks  v.  Ashley,  36  111.  177.  Charlt  (Ga.)  302 ;  Muscatine  v.  Steck, 

2Keeler  v.  Millldge,  34  N.  J.  Law,  7  Iowa,  505:  Truchelut  v.  City  Coun- 

143 ;  Fink  v.  Milwaukee,  17  Wis.  26 ;  cil,   1  Nott  &  McCord  (S.  G),  227 ; 

Ex  parte  Lane  (1888),  76  Cal.  587 ;  People  v.  "Wong  Wang  (1891),  92  Cal. 

State  V.  Baker  (La.,  1892),  10  So.  Rep.  277 ;  People  v.  Ah  Ung  (Cal.,  189r,  38 

405 ;  State  v.  Carpenter,  60  Conn.  97 ;  Pac.   Eep.    272 ;    Thornton  v.  Smitli 

Commonwealth     \\    Cutter    (Mass.,  (1792),  1  Wash.  (Va.)  Eep.  106. 

1892),  29  N.  E.  Rep.  1146 ;  City  v.  Kern  ■•  State  v.  Wright,  80  Wis.  648. 

(Mont.,  1892),  29  Pac.  Rep.  720.    Com-  5  Williamson  v.  Commonwealth,  4 

plaint  must  at  least  refer  to  ordi-  B.  Mon.  (Ky.)146;  Ex  parfe  Holwe- 

nance.    State  v.  Dunbar,  43  La.  Ann.  dell.  74  Mo.  395 ;  Davenport  v.  Bird, 

86 ;  Durango  v.  Remsberg,  16  Colo.  34  Iowa,  534. 

337 ; .  Commonwealth  v.   Odenweller  « State  v.  Powell,  97  N.  C.  417. 

(Mass.,   1893),   30    N.   E.   Rep.   1032 ;  '  Brownville  «.  Cook,  4  Neb.  110; 

Charleston  v.  Ashley  &c.  Co.,  34  S.  C,  Pillsbury  v.  Brown,  47  Cal.  478 ;  God- 

541 ;  Moundsville  v.  Velton,  35  West  dard.  Petitioner,  16  Pick.  501. 

Va.  679.  sLewiston  v.  Proctor,  33  HI.  533; 

'  Lowe   V.    Commissioners,  R.  M.  State  v,  Carroll,  38  Conn.  449. 
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it  was  held  in  Massachusetts  that  the  proper  way  to  oust  a 
de  facto  officer  was  by  information  on  behalf  of  the  common- 
wealth.* 

(J)  Municipal  Ekooeds. 

§  1293.  Recording  of  ordinances. —  Whether  municipal  or- 
dinances shall  or  shall  not  be  recorded  is  dependent  upon  stat- 
ute ;  when  a  statute  upon  the  subject  is  directory,  it  is  not 
necessary  to  their  validity  that  they  be  recorded.'  But  if  the 
statute  is  mandatory  in  its  terms  recording  is  of  course  neces-  ■ 
sary.'  And  wherever  the  statute  prescribes  legal  formalities 
to  be  observed,  these  must  be  strictly  followed.*  Thus  in  a 
recent  case  in  Illinois  it  was  held  that  where  a  statute  com- 
mands that  a  city  ordinance  shall  be  published  in  a  news- 
paper published  in  the  city,  then  upon  a  production  of  the  rec- 
ord, in  order  to  prove  the  ordinance,  all  'of  the  required  facts 
must  also  be  clearly  shown.*    But  every  intendment  of  law  is 


1  Commonwealth  v.  Hawkes,  123 
Mass.  535  (gieo  warranto).  See,  also, 
Fowler  v.  Bebee,  9  Mass.  231 ;  Com- 
monwealth V.  Fowler,  10  Mass.  290 ; 
Sheehan's  Case,  122  Mass.  445 ;  An- 
swer of  Justices,  122  Mass.  600 ;  Tyler 
V.  State  {1891),  63  Vt  300;  S.  a,  21 
AtL  Bep.  611;  Rose  v.  St  Charles, 
49  Mo.  509;  Smith  v,  San  Antonio, 
17  Tex.  643.  Where  a  party  excepts 
to  a  mayor's  jurisdiction  but  does 
not  demand  a  jury  trial,  this  does 
not  prevent  the  proceeding  of  such 
mayor  in  imposing  a  fine  without 
a  jury  trial  from  being  set  aside,  be- 
cause the  party  is  entitled  to  a  jury 
trial  Wheeling  u  Black,  25  West 
Va.  266.  Municipal  courts  take  judi- 
cial notice  of  municipal  ordinances. 

'Irrigation  District  v.  Be  Lappe, 
79  CaL  351 ;  Erie  Academy  v.  Erie, 
31  Pa.  St  515 ;  Amey  v.  AUeghaney, 
24  How.  364;  Tipton  v.  Norman,  72 
Mo.  380;  Barton  v.  Pittsburgh,  4 
Brewst  (Pa.)  373;  Whahn  v.  Ma- 
comb, 76  111.  49 ;  Uppington  v.  Ovi- 
att  24  Ohio  St.  333 ;  Wiggin  v.  Mayor, 
80 


9  Paige,  16 ;  Stevenson  v.  Bay  City, 
26  Mich.  44^  Strieker  v.  Kelly,  7  Hill, 
9 ;  Coleman's  Case,  25  Gratt  865.  It 
was  held  in  this  case  that  whenever 
a  written  record  of  transactions  of  a 
public  officer  in  his  office  is  a  conven- 
ient and  appropriate  mode  of  dis- 
charging the  duties  of  his  office,  it 
is  not  only  his  right  but  his  duty  to 
keep  the  same,  and  when  kept  that 
it  becomes  a  public  record  belong- 
ing to  the  office  and  not  to  the  offi- 
cer. 

»  Schwartz  v.  Oshkosh,  55  Wis.  490 ; 
State  v.  Union,  33  N.  J.  Law,  343; 
Marshall  v.  Commissioners,  59  Pa.  St 
455. 

<Elmendorf  v.  Mayor,  25  Wend. 
693 ;  Delphi  v.  Evans,  36  Ind.  90 ;  In 
re  Buffalo,  78  N.  Y.  363;  Steckert  u 
Saginaw,  33  Mich.  104 ;  Clin  v.  Mey- 
ers, 65  Iowa,  309;  Rich  v.  Chicago, 
59  III  386;  McCormick  v.  Bay,  23 
Mich.  457 ;  Spangler  v.  Jaooby,  14  ID. 
297. 

5  Hutchisson  v.  Mt  Vernon  (1891), 
40  111.  App.  19.   Cf.  People  v.  Wilson, 
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made  in  favor  of  the  regularity  of  corporate  and  municipal 
acts  and  proceedings.* 

§  J294.  ETidential  character.  —  Originals — Where  records 
are  kept  of  municipal  acts  and  proceedings,  the  law  is  clearly 
defined  that  the.  same  are  receivable  in  evidence  in  proof  of 
the  facts  therein  recited ;  and  it  would  seem  to  be  a  rule  that 
when  so  produced  they  establish  themselves,  because  they  are 
made  by  accredited  agents,  are  of  a  public  nature  and  noto- 
riety, and  are  usually  made  under  the  sanction  of  an  oath  of 
office.^  It  may  and  should  be  added  in  this  connection  that 
such  records  when  produced  in  evidence  should  be  properly 
identified.'  It  was  held  in  Massachusetts  that  the  book  of 
assessments  for  taxes,  made  and  kept  by  the  assessors  in  the 
performance  of  their  oflSoial  duty  in  accordance  with  the  re- 
quirements of  statute,  is  competent  evidence  of  the  facts 
therein  stated  in  all  cases  relating  to  the  assessment  or  col- 


es Hun,  618 ;  Walker  v.  Aurora  (1892), 
29  N.  E.  Rep.  741. 

1  Bank  of  United  States  v.  Dand- 
rldge,  12  Wheat.  64.  See  language  of 
Mr.  Justice  Story  at  p.  69.  Lexington 
V.  Headly,  5  Bush  (Ky.),  508;  Solo- 
mon V.  Hughes  (1880),  24  Kan.  211 ; 
Greeley  v.  Haniman  (Colo.,  1891),  28 
Pac.  Rep.  460.  See,  also,  and  com- 
pare Adams  v.  Mack,  3  N.  H.  493, 
where  the  court  said :  — "  It  is  veiy 
clear  that  the  doings  of  towns  must 
be  proved  by  their  records,"  but  that 
these  need  not  be  strictly  judged. 

*  1  Greenl.  on  Evidence  (15th  ed.), 
§§483, 484 ;,  2  Am.  &  Eng.  Encyc.  of 
Law,  467;  Boston  v.  Weymouth,  4 
Gush. 538;  Toledo  Ry.  Co.  U.Toledo 
Electric  Ry.  Co.,  6  Ohio  Giro.  Ct  Rep. 
362 ;  School  District  v.  Blake'slee,  13 
Conn.  227;  Denning  v.  Roonie,  6 
Wend.  651 ;  Wood  v.  Bank,  9  Cowen 
194;  State  v.  Tan  Winkle,  25  N.  J. 
Law,  73 ;  McFarlan  v.  Insurance  Co.,  4 
Denio,  892 ;  Turnpike  Co.  v.  McKean, 
11  Johns.  98 ;  Adams  v.  Mack,  8  N.  H. 
498 ,  Stebbins  v.  Merritt,  10  Gush.  27. 
Records  of  a  town  kept  by  an  un- 


sworn clerk  are  evidence  of  its  pro- 
ceedings, if  verified  by  oath,  when 
offered  in  evidence.  See,  also,  Hutch- 
inson V.  Pratt,  11  Vfe  402 ;  Cass  v. 
Bellows,  31  N.  H.  501 ;  St  Charles  v. 
O'Mailley,  18  III.  407 ;  Coteman's  Case, 
25  Gratt.  865;  Owings  v.  Speed,  5 
Wheat.  420 ;  Commonwealth  v.  Hef- 
f ron,  102  Mass.  148 ;  Ronkendorff  v. 
Taylor,  4  Peters,  349 ;  People  v.  Mur- 
ray (1885),  57  Mich.  396;  St  Louis  v. 
Foster,  52  Mo.  513;  Tipton  w  Norman 
(1880),  72  Mo.  380 ;  People  v.  Maxton, 
(111.,  1891),  28  N.  E.  Rep.  1074 ;  Knight 
V.  Kansas  City  &c  R.  Co.,  70  Mo.  231 ; 
Kennedy  v.  Newman,  1  Sandf.  (N.  Y.) 
187 ;  Bailey  v.  State,  30  Neb.  855 ;  S.  C., 
47  N.  W.  Rep.  208 ;  Larkin  v.  Burling- 
ton &c.  R.  Go.  (Iowa,  1892),  52  N.  W. 
Rep.  480 ;  Greeley  v.  Hamman.  (Colo., 
1891),  28  Pac  Rep.  460. 

'Beaumont  v.  Wilkesbarre  (1891), 
142  Pa.  St  198;  Greeley  v.  Hamman 
(Colo.,  1891),  28  Pac.  Rep.  460;  Ob- 
tumwa  V.  Schaub,  52  Iowa,  .515. 
Identified  by  a  policeman  of  town. 
Rutherford  v.  Swink  (1891),  90  Tenn. 
153;  Bank  v.  Hamlin,  14  Mas.s.  178. 
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lection  of  a  tax;  bat  how  far  the  same  would  be  admissible 
for  any  other  purpose,  and  in  controversies  between  persons 
not  claiming  rights  under  it,  is  a  question  upon  which  the 
authorities  are  somewhat  obscure.^  It  would  appear  that 
records  are  always  evidence  on  behalf  of  or  against  the  city 
touching  the  matters  which  they  contain  and  to  which  they 
relate.' 

§1295.  The  same  snlbject  continned — Copies. — In  like 
manner  copies  of  such  records,  when  duly  certified  and  au- 
thenticated by  the  proper  officer,  that  is,  the  one  by  whom  the 
originals  are  made,  have  equal  weight  with  the  originals  and 
are  receivable  in  evidence  without  further  proof,  forming  thus 
an  exception  to  the  general  rule  of  evidence  excluding  sec- 
ondary when  the  best  is  procurable.'  But  before  the  copy  of 
a  record  can  be  received  in  evidence  it  would  seem  to  be 
proper  to  show  that  its  contents  are  of  a  character  required 
to  be  recorded ;  *  and  where  the  law  does  not  require  a  record 
to  be  kept  it  has  been  held  that  a  copy  of  such  a  record  is  in- 
admissible in  evidence.'  In  Kansas  it  was  held  that  where  a 
city  furnished  no  book  for  recording  its  ordinances,  and  the 
registrar  kept  proceedings  of  the  city  council  on  slips  of  paper 
and  gave  third  parties  what  purported  to  be  an  ordinance  of 

1  Commonwealth  v.  Heflfron,  102  Oakes  v.  Hill,  14  Pick.  443;  United 
Mass.  148.  See,  also,  Safe  Deposit  Co.  States  v.  Percheman,  7  Pet  51 ;  Den- 
V.  Association  (1891),  136  N.  Y.  450.  ning  v.  Eoome,  6  Wend,  651 ;  People  v. 

2  Greeley  v.  Hamman  (Colo.,  1891),  Adams,  9  "Wend.  333 ;  People  v.  Mur- 
28Pac.Rep.460;  Ottumwau.  Sohaub,  ray,  57  Mich.  396;  O'Mally  v.  Me- 
al Iowa,  515 ;  Wapella  v.  Davis  (1890),  Guin,  53  Wis.  353 ;  Wood  v.  Bank,  9 
39  111.  App.  593 ;  Delphi  v.  Lowery  Cowen,  194 ;  Turnpike  Co.  v.  McKean, 
(1891),  74  Ind.  530.  Cf.  Tuscaloosa  u  11  Johns.  98 ;  Wapella  v.  Davis  (1890), 
Wright,  3  Port.  (Ala.)  330. .  Books  of  39  111.  App.  593.  Ordinance  in  the 
corporation  not  evidence  in  its  favor,  last  case  provided  that  any  number 

» 1  Greenleaf  on  Evidence  (15th  ed.),  of  copies  thereof  should  be  consid- 

§§  91,  484 ;  Commonwealth  v.  Chase,  ered    original.     Johnson   v.  Taylor 

6  Cush.  348.    The  court  said  in  this  (1890),  68  Miss.  830.    Where  the  mu- 

case :  —  "  The  clerk  of  a  city  or  town  nicipal  records  were  those  of  another 

is  the  proper  certifying  officer  of  all  State.    Walker  v.  Aurora  (111.,  1893), 

votes,  ordinances  or  by-laws  of  said  39  N.  E.  Eep.  741 ;  Troy  v.  Bailroad 

city  or  town,  and  copies  thereof  duly  Co.,  11  Kan.  519. 

attested  by  the  clerk  are  competent  <  Haile  v.  Palmer,  5  Mo.  403. 

evidence  to  go  to  the  jury,  without  'Brown  v.  Hicks,  I.Pike  (Ark), 

any  special  verification  of  the  gen-  233. 
uineness  Of  said  signature."  Page  349. 
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the  city,  under  his  hand  and  the  seal  of  the  city,  attested  by 
the  mayor,  upon  which  the  parties  had  acsted^  that  such  a  copy 
was  admissible  in  evidence  and  also  the  slips  of  paper.' 

§  1296.  Proof  of  records  —  By  originals. —  In  the  ab- 
sence of  any  provision  in  the  act  of  incorporation  providing 
for  the  proof  of  ordinances,  the  general  common-law  rules 
will  apply.*  And  inasmuch  as  only  municipal  courts  take 
judicial  notice  of  city  ordinance,  in  other  courts  they  must 
be  proven  just  as  any  other  facts.'  It  was  held  in  Tennessee, 
in  a  recent  decision,  that  when  charter  and  statute  are  both 
silent  as  to  the  method  of  proof  of  municipal  ordinances,  this 
must  be  by  production  of  the  originals  or  the  books  in  which 
they  are  contained.''  Where  the  law  or  the  charter  of  a  city 
requires  a  clerk  thereof  to  keep  a  journal  of  the  acts  and  pro- 
ceedings of  the  city  council,  this,  or  a  copy  of  the  same,  is  the 
proper  evidence  of  the  official  doings  of  that  body."  Where 
no  record  of  an  ordinance  is  kept,  the  original  ordinance  or  a 
duly  certified  copy  thereof  must  be  produced  for  the  purpose 
of  proving  the  same.°  But  the  fact  that  a  statute  allows  a 
municipal  record  to  be  proven  by  a  sworn  copy  does  not,  of 
course,  exclude  the  original.'' 

§  1297.  The  same  subject  continued  —  By  certified  copies. 

Municipal  records  are  duly  and  properly  proved  by  a  copy  of 
the  original  minutes  or  records,  certified  by  the  clerk  or  other 
officer  in  whose  custody  they  are  kept.'    And  it  was  held  in 

J  Troy  V.  Railroad  Co.,  11  Kan.  519.  433 ;  Louisville  v.  MoKegney,  7  Bush 

See,  also,  State  v.  Van  Winkle,  25  N.  (Ky.),  651 ;  Jordan  v.  School  District, 

J.  Law,  73,  and  Gearhart  v.  Dixon,  1  38  Me.  164 ;  Morrison  v.  Lawrence,  98 

Pa  St  224  Mass.  219. 

2  Chicago  &c.  R.  Co.  v.  Engle,  76  'Pugh  v.  Little  Rock,  35  Ark.  75; 

nL  317 ;  City  Council  v.  Durr,  1  Mc-  Louisville  &c.  R  Co.  v.  Shires,  108 

Cord  (8.  C),  333;  Fitch  v.  Pinckard,  III.  617;  Block  v.  Jacksonville,  36  111. 

5  IlL  78.  801. 

» MacPherson    v.    Nichols    (Kan.,  7  Green  v.  Indianapolis,  25  Ind.  490. 

1892),  29  Pao.  Rep.  679.    See,  also,  « People  u   Minck,  21  N.   Y.  539; 

Charleston  v.  Phosphate  Co.,  34  S.  C.  Denning  v.  Roome,  6   Wend.   651 ; 

541.  Hickok    v.  Shelburne,   41  Vt.  409; 

«  Rutherford   v.   Swink  (1891),  90  Commonwealth  u  Chase,  6  Gush.  248 ; 

Tenn.  152.  Dudley  v.  Grayson,  6  T.  B.  Mon.  (Ky.) 

» Lowell    V.  Wheelock,    11    Cush.  251 ;  Bryan  r.  Wear,  4  Mo.  106.    The 

891;   Harris  v.  Whitcomb,  4  Gray,  handwriting  of  the  attesting  oflScer 
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Illinois  that  even  an  ordinance  of  a  city  of  another  State  was 
provable  by  a  properly  sworn  copy  thereof  without  farther 
attestation.'  But  as  a  rule  an  attestation  by  the  proper  offi- 
cer is  a  sine  qua  non  to  the  receivability  of  such  a  copy  in 
evidence.  Thus  in  Massachusetts  it  was  held  that  an  attesta- 
tion made  by  the  secretary  of  a  banking  corporation  was  in- 
sufficient to  make  it  admissible  in  evidence  without  being 
sworn  to,  as  he  was  not  the  proper  certifying  officer.^  It  has 
already  been  stated  that  copies  of  municipal  records  so  ad- 
duced and  attested  are  equally  receivable  with  the  originals 
in  evidence,  but  with  this  qualification,  that  they  are  only 
prima  facie  evidence  of  the  existence,  contents  and  enact- 
ment of  ordinances ;  upon  being  produced  the  burden  of  proof 
shifts  to  the  opposing  side  to  disprove  them.'  And  when  the 
regularity  of  the  enactment  of  an  ordinance  is  called  in  ques- 
tion, the  original  journal  and  record  of  the  official  proceed- 
ings must  be  produced.* 

§  1298.  Parol  evidence. —  The  well  established  rule  of  evi- 
dence that  a  written  instrument  cannot  be  varied  or  contra- 
dicted by  parol  testimony  is  equally  applicable  to  municipal 
records."    It  has  been  held  that  when  the  record  of  a  city's 

proves  itself.     Best's  Principles  of  ordinance,  Charleston  v.  Phosphate 

Evidence  (Chamb.  ed.),  pp.  454  455,  Co.  (1891),  34  S.  C.  541. 

456,  and  cases  there  cited.  *  Barnes  v.  Common  Council  (1888), 

1  Louisville  &c.  By.  Co.  v.  Shires  89  Ala.  603. 

(1884),  108  m.  617.   See,  also,  Johnson  « Manning  v.  Parish,   6  Pick.  16 ; 

V.  Taylor  (1890),  68  Miss.  330.  Wild  v.  Deig,  43  Ind.  455 ;  Hoag  v. 

2  Bank  v.  Hamlin,  14  Mass.  178.  Burfy,  1  Aik.  (Vt)  286;  Ball  v.  Fagg, 
See,  also,  Ottumwa  v.  Schaub,  63  67  Mo.  481.  Parol  testimony  inad- 
lowa,  515.  missible  to  contradict  date  of  ordi- 

*  Lumber  Co.  wArkadelphia  (Ark.,  nance  and  approval  by  mayor   at- 

1893),    19   S.  W.  Rep.  1053 ;    Terre  tested  by  clerk.  Galbraith  v.  Littlech, 

Haute  &C.  R.  Co.  v.  Voelker,  31  111,  73  Bl.  309;  Pittsburg  v.  Cluley,  74 

App.  314;  Holly  l>.  Bennett,  46  Minn.  Pa.  St.  363;  Aurora  r.  Fox,  78  Ind. 

886;   Barr  v.  Auburn,  89  HI.   861;  1;  Stevens  tt  Society,  13  Vfc  688;  Lov- 

Lindsay   v.    Chicago,    115  111.   120;  ett  v.  Eastman,  77  Me.  117 ;  Logans- 

Prell  V.  McDonald,  7  Kan.  446 ;  In-  port  v.  Crockett  (1878),  64  Ind.  319^ 

dependence  v.  Trouvillo,  15  Kan.  70 ;  Cabot  v.  Britt,  36  Vt  "349 ;  Halleck  v. 

State  V.  King,  37  Iowa,  463;  Com-  Boylston,  117  Mass.  469.    Record  is 

monwealth  v.  Chase,  6  Gush.  248.  See  evidence.    Lexington  v.    Headly,    5 

language  of  Dewey,  J.,  p.  349.    Seie,  Bush  (Ky.),  508;   Covington  w  Lud- 

also,  as  to  method  of  "pleading"  an  low,  1  Mete.  (Ky.)  295.    When  a  city 
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proceedings  fails  to  show  certain  facts  which  it  ought  to  show, 
and  which  should  properly  be  of  record,  parol  testimony  can- 
not be  resorted  to  to  establish  the  same.'  The  court  said,  in  a 
case  decided  in  Indiana: —  "Acts  of  corporate  bodies  are  some- 
times omitted  to  be  of  record ;  generally,  in  such  cases,  if  there 
is  no  prohibition  in  the  charter,  they  may  be  proved  by 
parol."  *  And  that  law  seems  the  best  to  the  author,  apply- 
ing the  ordinary  rules  of  evideiree  with  reference  to  "latent 
ambiguities,"  under  which  head  omissions  might  be  considered 
as  falling,  which  makes  parol  evidence  admissible  in  all  cases  to 
show  such  omissions  (unless  expressly  prohibited  by  statute, 
charter  or  ordinance  itself),  as  contradistinguished  from  its 
inadmissibility  for  the  purpose  of  variation  or  contradiction.' 
Thus,  for  example,  it  was  very  recently  decided  in  Michigan 
that  it  was  competent  to  prove  by  parol  in  aid  of  the  record 
that  an  annual  meeting  was  adjourned  to  the  time  of  the  sub- 
sequent meeting,  when  minutes  in  the  record  book  of  a  school 
district,  purporting  to  be  of  its  annual  meeting,  were  not 
signed  by  any  one,  and  did  not  show  any  adjournment,  but 
the  minutes  of  a  subsequent  meeting,  written  upon  the  fly- 
leaf of  the  same  book,  and  signed  by  the  director,  showed 
that  the  latter  meeting  was  held  in  pursuance  of  an  adjourn- 
ment.* 

§  1299.  The  same  sabjeet  coutinned It  clearly  follows 

from  what  has  already  been  said  with  reference  to  the  evi- 
dential cbaracter  of  official  records,  and  from  the  fact  that 
when  properly  attested  even  a  copy  thereof  imports  absolute 
verity,  that  wherever  there  has  been  any  record  kept,  either 

council  acts  as  a  court  parol  testi-  Langsdale  v.  Bonton,  13  InA  467; 

mony  is  inadmissible  to  prove   its  Bigelow  v.  Perth   Ajnboy,  25  N.  J. 

proceedings ;  its  record  must  be  pro-  Law,  297 ;  Gearhart  v.  Dixon,  1  Pa. 

duced.     Pearsons  v.  University,  44  St  234;  Bridgford  v.  Tuscambia,  4 

G-a.  529.  Woods,  611.    See,  also,  Delphi  n  Ev- 

« Tyler  v.  Henry,  2  Pick  397 ;  Ba-  ans,  36  III.   90,  which  decides  that 

ker  V.  Scofield,  58  Ga.  183.    See,  also,  when  a  charter  requires  acts  to  be 

Dillon  on  Munic.  Corp.  (4th  ed.),§  399.  recorded,  then  such  acts  cannot  be 

'  Indianapolis  v,  Imberry,  17  Ind.  proved  by  parol  unless  they  have 

nt,  179.     See,   also,    Darlington  v.  been  lost  after  having  been  recorded. 

Commonwealth,  41  Pa.  St  68.  *  School  District  v.  Clark  (Michj, 

» Eosstt  Madison,  1  Ind.  381 ;  School  1892),  51  N.  W.  Rep.  529. 
iOistrict  V.  Atherton,   12  Met    105; 
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as  matter  of  fact  or  in  pursuance  of  some  requirement  of  the 
law,  parol  testimony  cannot  be  introduced  to  show  their 
existence.!  But  on  the  other  hand  it  was  held  in  Louisiana 
in  a  recent  decision,  that  while  oflBloial  journals  of  a  legislature 
required  to  be  kept  by  the  constitution  import  absolute  verity, 
and  parol  and  extrinsic  proof  is  inadmissible  to  contradict 
facts  recited  in  them,  still  such  proof  is  admissible  to  show 
that  they  are  not  the  genuine  records.^  So  records  that  have 
been  destroyed  by  fire,  or  that  are  of  an  ancient  character  and 
cannot  be  found,  or  that  have  been  lost,  are  provable  by  parol 
or  extrinsic  testimony.' 

§  1300.  Amendments. — ^A  very  interesting  and  instructive 
case,  decided  in  the  Supreme  Court  of  Errors  of  Connecticut, 
held  that  the  strict  and  technical  rules  applicable  to  the  cor- 
rection of  judicial  records  should  not  be  enforced  touching 
amendments  made  in  the  records  of  municipal  proceedings, 
and  that  where  no  serious  detriment  would  ensue  to  any  one 
interested,  a  clerk  has  power  to  amend  the  records  of  a  town 
six  months  after  the  occurrence  of  a  matter  therein  appear- 
ing, and  that  not  upon  his  own  knowledge  of  the  facts,  but 
upon  information  derived  from  third  persons.  But  in  his  dis- 
senting opinion,  filed  in  this  case,  which  opinion,  it  is  sub- 
mitted, is  the  correct  and  only  tenable  view  of  the  question, 
the  chief  justice  said : —  "  I  am  persuaded  that  a  material  al- 
teration cannot  be  made  in  any  record  by  the  mere  ex  pa/rie 
act  of  the  clerk,  unless  made  under  the  sanction  .  .  of 
his  official  oath,  an  oath  which,  if  I  mistake  not,  requires  him 
to  make  a  true  record,  not  of  whsit  he  has  heard  and  therefore 
believes,  but  of  what  he  knows  officially."  *    And,  generally 

1  Stewart  v.  Clinton,  79  Mo.  603;  JJb  parte  Calhoun  (1891),  87  Ga.  359. 

Lumbard  v.  Aldrich,  8   N.   H.   31 ;  In  this  case  extrinsic  testimony  was 

Haven  v.  Asylum,   13   N,   H.  B33  j  disallowed  to   prove   public  records 

Delphi  V.  Evans,  36  IIL  90.  lost  or  destroyed,  but  it  is  noticeable 

^Morrisv.  Mason  (1891),  43  La.  Ann.  that  the  pleadings  did  not  set  out 

590.    See,  also.  Dyer  v.  Boogan,  70  anything  at  all  as  the  specific  con- 

Cal.  186 ;  Commissioners  v.  Fairfield,  tents  of  such  records  to  be  proven. 

90  CaL  186.  TTpon  this  side  issue  the  case  probably 

3  Sargent  v.  Newman  (1891),  43  La.  turned. 

Ann.    873;    Dodge  v,  Gallatin,   180  *  Turnpike    Co.     v.    Pomfret,    20 

N.  T.  117 ;  S.  C,  29  N.  E.  Eep.  107 ;  Conn.  590,  602.    See,  also,  Samis  v. 
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speaking,  when  a  clerk  has  personal  knowledge  of  an  error, 
and  honestly  desires  to  make  a  record  conform  to  the  truth, 
he  may,  by  virtue  of  his  office,  amend  the  same  for  that  pur- 
pose.^ But  when  such  amended  records  are  introduced  in 
evidence  the  truth  of  the  facts  alleged  must  be  clearly 
proven.* 

§  1301.  The  same  subject  continued. —  In  Missouri  it  was 
held  that  while  amendments  in  the  records  of  the  proceedings 
of  a  town  must  be  made  by  those  who' were  in  office  when 
the  proceedings  were  had,  still  it  is  not  essential  to  the  validity 
of  such  that  they  be  in  office  at  the  time  of  making  the 
amendment.'  In  Massachusetts,,  on  the  other  hand,  one  who 
was  formerly  a  town  clerk  cannot,"  after  he  has  ceased  to  be 
BTlch,  amend  a  record  made  by  him  while  he  was  clerk.* 
Where  a  clerk  has  failed  properly  to  record  the  proceedings 
of  a  city  council,  the  same  council,  at  a  subsequent  meeting, 
may  cause  a  ntmo  pro  tunc  entry  of  their  proceedings  to.be 
made,  but  a  diflferent  council  cannot  do  this."  But  amended 
town  records  will  not  bind  the  inhabitants  of  a  town.'  And 
municipal  records  cannot  be  varied  so  as  to  interfere  with 
rights  thereby  acquired.' 

King,  40  Conn.  398 ;  Farren  «.  King,  ords  does  not  vitiate  by-laws.    St. 

41  Conn.  448 ;  Logansport  v.  Crock-  Charles  v.  O'Malley,  18  111.  408. 

ett,  64  Ind.  319.    An  examination  of  2  Pieroe  v.  Richardson,  37  N.  H. 

this  case  of  Turnpike  Co.  v.  Pomfret,  306 ;  Cass  v.  Bellows,  31  N.  K  501 ; 

supra,  will  show,  it  is  believed,  that  Lowe  v.  Pettengill,   13  N.  H.  337 ; 

the  vital  difference  between  the  de-  Turnpike  Co.  v.  Pomfret,  30  Conn, 

cisioii  and  dissenting  opinion  lies  in  589;  New  Haven  &o.  R.  Co.  v.  Chat- 

the  fact  that  the  amendment  was  ham,  43  Conn.  465. 

made,  not  upon    the    clerk's   own  ^  KUey  i-,  Cramer  (1873),  51  Mo.  541 ; 

knowledge,  but  upon  information  de-  Stadler  v.   Roth,  59  Mo.  400.    See, 

rived  outside.    All  the  judges  agreed  also,  Gibson  v.  Bailey,  9  N.  H.  168. 

that  amendments  made  by  a  clerk  <  Hartwell  w.  Littleton,  13  Pick,  229 ; 

were  proper.  School  District  v.  Atherton,  13  Meto. 

1  Welles  V.  Battelle,  11  Mass.  477;  105. 

Mott  V.  Reynolds,  27  Vfc  206 ;  Gibson  6  Logansport  v.  Crockett  64  Ind. 

V.  Bailey,  9  N.  H.  168;  Lowe  v.  Pet-  819;   Covington  v.  Ludlow,  1  Mete, 

tengill,  13  N.  H.  337;  Bishop  u.  Cone,  (Ky.)  395;  Bathurst  v.  Course,  3  La. 

3  N.  H.  516;  Cardigan  v.  Page,  6  N.  Ann.  260. 

H.  183 ;  Hoag  v.  Durf ey,  1  Aik.  (Vt.)  «  Chamberlain  v.  Dover,  18  Ma  466. 

286 ;   Samis  v.  King,  40  Conn.  298.  '  New  Haven  &c  R.  Co.  v.  Chat- 

An  honest  correction  of  town  rec-  ham,  43  Conn.  465. 
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§  1302.  Bight  of  abstract  makers  to  take  transcripts  of 
public  records. —  Upon  the  question  whether  a  person  en- 
gaged in  the  abstract-title  business  has  the  right  to  inspect 
the  records  and  make  abstracts  of  title  to  be  used  by  him  in 
his  own  business  and  for  his  own  profit  the  decisions  are  con- 
flicting. It  is  not  a  common-law  right,  and  if  it  exists  must 
be  founded  upon  statutory  law.'  Where  the  statute  provided 
that  the  officers  having  the  custody  of  records  should  furnish 
proper  and  reasonable  facilities  for  their  inspection,  for  the 
purpose  of  making  transcripts  therefrom,  to  all  persons  hav- 
ing occasion  to  make  an  examination  of  them  for  any  lawful 
purpose,  provided,  however,  that  such  person  should  not  use 
pen  and  ink  in  maldng  the  transcripts,  it  was  held  that  one 
engaged  in  the  abstract-title  business  was  a  person  within  the 
meaning  of  the  statute.^  And  a  like  construction  was  placed 
upon  a  statute  requiring  a  clerk  to  "  open  to  the  examination 
of  any  person  all  books,"  etc.,  "required  to  be  kept  in  his 
office,  and  permit  any  person  so  examining  to  take  notes  and 
copies  of  such  books,  records  or  papers." '  A  provision  that 
all  deeds,  etc.,  should  be  recorded  in  books  to  be  furnished  by 
the  clerk,  "  to  which  books  every  person  shall  have  access  at 
proper  seasons,  and  may  search  the  same,  paying  the  fees  al- 
lowed by  law,"  was  interpreted  to  permit  an  attorney  to  ex- 
amine the  records  free  of  charge.* 

§  1303.  The  same  subject  continued, —  On  the  other  hand, 
under  a  statute  which  provided  that  "  all  books  kept  by  any 
public  officer  shall  be  subject  to  the  inspection  of  all  the  citi- 
zens," and  prescribed  a  table  of  fees  for  inspection  and  ab- 
stracts, no  person  was  entitled  to  examine  or  inspect  the  rec- 
ords except  in  the  clerk's  presence  and  under  his  observation.* 
And  where  "  all  books  and  papers  required  to  be  kept  by  the 

iBeltw.  Abstract  Co.  (1890),  73  Md.  <Lum  v.  McCarty,  39  N.  J.  Law, 

289;  S.  a,  34  Am.  &  Eng.  Corp.  Cas.  287,  overruling  Flemming  v.  Clark, 

440.  30  N.  J.  Law,  280.    The  court  makes 

2  Burton   v,  Tuite,  78   Mich.    363,  a  distinction  between  searches  and 

overruling  Webber  v.  Townley,  43  transcripts,  holding  that  for  the  lat- 

Mich.  534  ter  the  clerk  is  entitled  to  compensa- 

« Hanson  v.  Eichstaedt,    69   Wis.  tion.                                                   i 

638;  s.  a,  20  Am.  &  Eng.  Corp.  Cas.  "  Buck  v.  Collins,  51  Ga.  391. 
137. 
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county  officers  shall  be  open  to  the  inspection  and  examination 
of  any  person,"  the  right  of  inspection  can  be  exercised  only 
by  persons  who  have  an  interest  in  the  record  or  by  some  one 
for  them,  and  not  by  those  who  desire  abstracts  for  private 
business  and  profit.'  So,  also,  the  Court  of  Appeals  of  Mary- 
land decided  in  a  recent  case  that  an  abstract  company  char- 
tered by  the  legislature  had  no  right  to  make  copies  of  the 
public  records,  and  that  they  m^ast  be  obtained  through  the 
clerk  and  upon  the  payment  of  the  fees  prescribed  by  law.' 

§  1304.  Remedial  rights. —  While  it  was  held  by  the  Su- 
preme Court  of  Maine  that  as  between  a  school  district  and  a 
stranger  who  had  illegally  usurped  the  office  of  clerk  and  had 
possession  of  the  records  replevin  could  be  brought  therefor, 
upon  the  theory  that  the  possession  of  records  by  a  clerk  was 
the  possession  of  the  district,'  it  was  decided  in  Michigan 
that  replevin  is  not  a  proper  remedy  to  obtain  possession  of 
State  papers  filed  in  a  public  office ;  that  the  custody  of  such 
papers  belongs  to  the  officer  in  charge ;  and  further  that  it 
would  violate  public  policy  to  allow  a  sheriff  or  constable  un- 
der color  of  legal  process  to  intermeddle  with  public  files. 
Manda/mM8  was  declared  to  be  the  only  safe  method  of  com- 
pelling a  delivery  of  such  records  by  the  custodian  thereof;* 
and  this  adjudication  appears  to  the  writer  more  in  conso- 
nance with  sound  legal  principles.  Mandamus  is  also  the 
appropriate  remedy  for  a  duly  elected  officer  to  compel  deliv- 
ery to  him  by  his  predecessor  of  books  belonging  to  the  of- 

1  Cormack  uWolcott,-37  Elan.  391 ;  record  to  the  person  applying  for  it 

s.  C,  17  Am.  &  Eng.  Corp.  Caa.  309.  upon  receipt  of  the  usual  tee. 

In  Brewer  v.  Watson,  71  Ala.  299,  » School  District  v.  Lord,  44  Me. 

and   Bean  v.  People,  7  Colo.  200,  the  374,    See,  also,  Sudbury  v.  Steams,  21 

same  construction  was  given  to  stat-  Pick.  (Mass.)  148.    The  court  said  in 

utes  of  like  import  this  case,  which  was  one  of  trover  for 

i  Belt  V.  Abstract  Co.  (1890),  73  Md.  the  possession  of  converted  parish 

289 ;  s.  c,  34  Am.  &  Eng.  Corp.  Cas.  records,    "  that    mandamus    would 

440,  where  it  was  provided  by  statute  doubtless  be  a  more  appropriate  and 

that  the  clerks  of  the  courts  should  effectual  remedy  to  compel  ddiveiy 

have  the  custody  of  the  books  and  of  records  to  the  legal  officer,"  citing 

papers,  etc.,  which  they  were  required  Commonwealth  v.   Ahearn,  3  Mass. 

to  keep,  preserve  and  deliver  to  their  285 ;  Carr  v.  McCarapbell,  61  tad.  97. 

successors  in  office  in  good  order,  and  <  People  v.  Treasu^e^^  24  Mich.  468. 
should  give  a  copy  of  any  paper  or 
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fice.^  And  where  a  statute  declares  that  certain  official  books 
shall  be  open  to  inspection  by  any  who  has  the  need  or  right- 
ful occasion  so  to  do,  mandomiua  is  the  proper  remedy  to  com- 
pel the  custodian  to  allow  such  inspection.*  But  mandamus 
will  not  lie  to  compel  an  inspection  of  documents  in  the  hands 
of  a  corporate  officer  on  behalf  of  a  private  citizen  merely  out 
of  curiosity  and  when  there  is  no  necessity  for  such  inspec- 
tion.* A  Tncmdarmis  may  also  issue  to  compel  a  clerk  to 
amend  records  of  proceedings  of  a  common  council  which; 
the  charter  requires  him  to  keep.* 

1  Church   V.  Stack,  7  Gush.  236 ;  » Recorder  v.  Brooks  (Colo.,  1893), 

EimbaU  v.  Lamprey,  19  N.  H.  315;  29  Paa  Bep.  746. 

Taylor  u.  Henry,  3 Pick.  397;  Parish  'People  v.  Walker,  9  Mich.  338; 

V.  Stearns,  31   Pick.  148 ;  Bates  v.  People  v.  Cornell,  35  How.  Pr.  31. 

Plymouth,  14  Gray,  163;  Perkins  v.  *Sami3  v.  King,  40  Conn.  398. 
Weston,  S  Cush.  649. 
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§  1305.  Organization  of  fire  department. —  The  organiza- 
tion of  fire  departments  for  municipalities  large  enough  to 
make  such  a  force  an  imperative  necessity  is  usually  provided 
for  by  general  or  special  lawS  or  by  the  municipal  charter. 
In  Boston,  for  instance,  it  is  organized  by  the  city  council 
under  a  special  act.  It  consists  of  three  commissioners  ap- 
pointed by  the  mayor  and  aldermen,  who  are  authorized  to 
appoint  and  fix  the  compensation  of  all  officers  and  members 
of  the  department  and  make  suitable  rules  and  regulations  for 
their  government  and  discipline.' 
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I  See  Johns  Hopkins  University 
Studies,  vol.  5  (1887),  p.  120.  In  New 
York  city  the  mayor  appoints  by  and 
with  the  consent  of  the  aldermen. 
Consolidation  Act,  §  106.  By  the 
present  charter  of  St.  Louis  the  fire 
department  is  under  the  control  and 
supervision  of  a  "  chief  of  the  fire  de- 
partment" appointed  by  the  mayor. 
Johns  Hopkins   University  Studies, 


vol.  5  (1887),  p.  166.  It  was  held  in 
an  elaborate  opinion  by  the  Supreme 
Court  of  Indiana  that  an  act  creating 
a  board  of  metropolitan  police  and 
fire  department  in  cities  having  a 
certain  population,  providing  for  the 
election  of  the  first  commissioners 
by  the  legislature,  and  giving  them 
exclusive  control  of  the  police  and 
fire  departments,  was  void  as  invad- 
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§  1306.  Liability  of  corporation  for  removal  of  fireman. — 

The  appointment  and  control  of  the  fire  department  of  Balti- 
more was  by  city  ordinance  vested  in  commissioners,  and  all 
firemen  when  appointed  were  by  express  provision  entitled  to 
retain  their  respective  positions  for  such  time  as  they  evinced 
willingness  and  capacity  to  discharge  their  duties,  and  were 
not  subject  to  removal  on  account  of  any  religious,  political  or 
other  sentiments  entertained  by  them  so  long  as  those  opin- 
ions did  not  interfere  with  the  faithful  discharge  of  their  duty. 
The  plaintiff  was  discharged  on  the  ground  of  unwillingness 
and  incapacity  and  sued  for  salary  accruing  subsequent  to  his 
discharge,  alleging  in  his  pleadings  that  the  decision  of  the 
commissioners  was  not  an  honest  exercise  of  judgment  and 
discretion,  but  a  contrivance  to  effect  his  removal  on  account 
of  his  political  opinions,  etc.  But  the  court  held  that  the 
commissioners  were  the  sole  judges  of  the  plaintiff's  efficiency 
and  their  determination  was  conclusive  upon  all  other  tribu- 
nals.* 

§1307.  Certiorari  to  review  dismissal  of  fireman. —  In 

reviewing  by  certiorari  the  dismissal  of  an  engineer  of  a  fire 
department  for  negligence,  the  Supreme  Court  will  not  weigh 
the  evidence;  but  if  a  legitimate  inference  that  the  officer 
was  negligent  can  be  deduced  from  the  testimony,  the  finding 
of  the  board  of  fire  commissioners  will  be  affirmed."  Kelator, 
a  fireman,  was  charged  with  absence  from  duty  without  leave, 

ing  the  province  of  local  self -govern-  People  v.  Detroit,  28  Mich.  238 ;  Peo- 

ment     "The  conclusion  we  unhesi-  pie  u  Hurlbut,  24 Mich.  44 ;  People u 

tatingly  reach  is  that  the  right  of  McKinney,  53  N.  Y.  374 ;  People  v. 

self-government  in  towns  and  cities  Bull,  46  N.  Y.  57 ;  People  v.  Shepherd, 

of  this  State  is  vested  in  the  people  36  N.  Y.  285.    Cf.  Mayor  v.  Board  of 

of  the  respective  municipalities,  and  Police,  15  Md.  376 ;  People  v.  Draper, 

that  the  General  Assembly  has  no  15  N.  Y.  533  (distinguished  in  People  u. 

right  to  appoint  the  oflacers  to  man-  Albertson,  55  N.  Y.  50) ;  Hudson  &c. 

age  and  administer  municipal  affairs;  Co.  v.  Seymour,  35  N.  J.  Law,  47;  1 

that  the  right  of  the  General  Assembly  Dillon  on  Munio.  Corp.  (4th  ed.),  §  60 ; 

ends  with  the  enactment  of   laws  Parrell  v.  Bridgeport,  45  Conn.  191 ; 

prescribing  the  manner  of  selection  Buroh  v.  Hardwicke,  30  Gratt.  34. 

and  the  dutiesof  the  officers."  State  v.  'Mayor  &o.  u  O'Neil,  63  Md.  336. 

Denny,  118  Ind.  449,  469.    See,  also.  See,  also,  Eiley  v.   Kansas  City,  31 

State  V.  Blend,  121  Ind.  514;  City  of  Mo.  App.  439. 

Eyansville  v.  Blend,  118  Ind.   436 ;  2  state  v.  City  of  Jersey  City  (N.  J. 

People  V.  Albertson,   55  N.  Y.   50 ;  Sup.),  33  Atl.  Eep.  666. 
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and  notice  to  appear  for  trial  before  the  commissioner  was 
served  on  him  personally.  The  charges  specified  minutely 
relator's  breach  of  duty,  and  were  supported  by  the  tes- 
tim®ny  of  relator's  superior.  It  was  held,  the  facts  being 
presumably  within  the  knowledge  of  the  superior,  and  being 
unexplained  by  cross-examination,  that  the  commissioner's 
judgment  of  removal  should  be  affirmed.' 

• 
§1308.  Policemen  unknown  to  the  common  law. —  The 
modern  policeman  is  a  creature  of  statute.*  The  ancient  con- 
servator of  the  peace  was  the  watch  and  constable,  much  after 
the  Dogberry  pattern,  and  all  citizens  were  bound  to  take 
their  turn  in  keeping  watch.  The  provisions  of  the  law  or 
charter  relating  to  the  police  departments,  especially  of  large 
cities,  are  generally  very  comprehensive.  Sometimes  the 
mayor  is  the  responsible  head,  and  in  other  instances  the  de- 
partment is  managed  by  a  board  of  police  appointed  by  the 


1  People  V.  Ennis  (Sup.),  19  N.  Y.  Supl. 
946.  Where  a  fireman,  who  has  been 
dismissed  on  a  charge  of  disrespect 
to  one  of  the  fire  commissioners, 
sues  the  commissioners,  alleging  that 
his  dismissal  was  in  wilful  violation 
of  their  duties,  under  an  ordinance 
allowing  the  dismissal  of  employees 
for  inefficiency,  or  failure  to  perform 
their  duties  to  the  satisfaction  of  the 
commissioners,  but  not  for  any  polit- 
ical or  other  sentiments  entertained 
by  them,  evidence  as  to  plain  tifif's 
conduct  on  previous  occasions,  or  as 
to  his  efficiency  and  general  reputa- 
tion, has  no  bearing  on  the  question 
of  his  guilt  or  innocence  on  the  occa- 
sion mentioned  in  the  charge,  nor 
upon  the  fairness  of  the  commis- 
sioners' judgment,  and  is  irrelevant. 
O'Neill  V.  Register  (Md.),  23  Atl.  Rep. 
960.  Where  the  charter  requires  the 
cause  of  removal  or  suspension  by  a 
mayor  to  be  stated  in  the  order,  a 
communication  by  the  mayor  to  the 
council  merely  appointing  a  person 
in  the  place  of  an  incumbent  does  not 


constitute  a  removal  Selby  v.  Port- 
land, 14  Oregon,  243 ;  S.  C,  13  Pac.  Rep. 
377.  One  who,  in  the  municipal  res- 
olution appointing  him,  is  called  a 
detailed  fireman,  is  none  the  less  a 
fireman  who  can  be  removed  only 
in  the  mode  prescribed  by  the  city 
charter.  People  v.  Brooklyn  Fire 
Dep't  Comm'rs,  103  N.  Y.  370. 

i!  Commonwealth  v.  Dugan,  12  Met. 
333:  Doering  v.  State,  49  Ind.  56; 
Buttrick  v.  Lowell,  1  Allen,  173; 
Commonwealth  v.  Hastings,  9  Met 
359;  Mitchell  v.  Rockland,  53  Me. 
118.  The  State  has  the  right  to  pre- 
scribe the  manner  of  selecting  the 
constabulary,  including  the  police 
force  of  a  city.  People  v.  Draper,  15 
N.  Y.  532 ;  People  v.  Shepard,  36  N.  Y. 
385;  People  v.  Mahaney,  13  Mich. 
481 ;  State  v.  Covington,  29  Ohio  St. 
102 ;  Police  Comm'rs  v.  City  of  Louis- 
ville, 3  Bush,  597 ;  State  v.  Hunter, 
38  Kan.  578 ;  Mayor  &c.  v.  State,  15 
Md.  876;  State  v.  Seavey,  33  Neb. 
454.  See,  also.  Commonwealth  v. 
Plaisted,  148  Mass.  375. 
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governor  of  the  State,  with  power  to  establish  and  organize 
the  police  and  prescribe  regulations.' 

§  1309.  Qnalification  of  oflRcers -;- Non-partisan  boards. — 

A  Massachusetts  statute  creating  a  board  of  police  for  the  city 
of  Boston,  to  be  appointed  by  the  governor  and  council  from 
"  the  two  principal  political  parties,"  was  held  to  violate  no 
constitutional  provision.  "  The  legislature  has  the  right,"  said 
the  court,  "to  fix  the  qualifications  of  the  members  of  the 
board,  and  we  see  no  objection  to  the  provision  that  they 
shall  be  appointed  from  the  two  principal  political  parties.  It 
is  designed  to  secure,  in  the  action  of  the  board,  impartiality 
and  freedbm  from  political  bias." "  But  in  Indiana  such  a  po- 
litical test  of  eligibility  to  an  elective  office,  thus  disqualifying 
a  large  number  of  citizens  who  belong  to  ho  particular  party, 
was  held  to  contravene  the  constitutional  provision  prohibit- 
ing the  granting  of  special  privileges  and  immunities.' 

§  1310.  Police  fund  —  Legislative  control  of. — A  Califor- 
nia statute  fixed  the  compensation  of  police  officers  of  the 
city  and  county  of  San  Francisco  at  a  certain  sum  per  month, 
and  directed  the  treasurer  of  the  city  and  county  to  "  retain 
from  the  pay  of  each  police  officer  the  sum  of  $2  per  month 
to  be  paid  into  a  fund  to  be  known  as  the  '  Police  Life  and 
Health  Insurance  Fund,' "  of  which  $1,000  was  to  be  paid  to 
the  personal  representative  of  any  member  of  the  police  force 
upon  his  death.    It  was  held  that  as  the  police  officer  never 

iSee  Johns  Hopkins  University  Mass.  375.  "It  can  probably  be  re- 
Studies,  vcl.  5  (1887),  Index,  tit  "  Po-  garded  only  as  directory  to  the  gov- 
lioe."  In  City  of  Evansville  v.  State,  ernor,"  continued  the  court,  "  and  not 
118  Ind.  426,  it  was  held  that  the  as  an  element  in  the  tenure  of  the 
legislature  could  not  constitutionally  oflBce ;  in  either  view,  it  violates  no 
appoint  a  board  of  police  commis-  provision  of  the  constitution,  and  it 
sioners  with  exclusive  power  over  the  is  for  the  legislature  to  determine 
police  department  of  a  city.  See,  whether  such  a  qualification  is  wise." 
also.  State  v.  Denny,  118  Ind.  449.  It  See,  also,  to  the  same  effect,  State  v. 
was  held  in  State  u  Sims,  10  S.  C.  Seavy  (Neb.),  35  N.  W.  Rep.  228; 
486,  that  under  charter  authority  to  State  v.  Bennett  (Neb.),  35  N.  W.  Rep. 
make  all  such  rules  and  regulations  235. 

as  may  be  necessary  to  good  order  '  City  of  Evansville  v.  Blend,  118 

and  public  peace  the  power  to  ap-  Ind.  436 ;   State  v.  Denny,  118  Ind. 

point  policemen  is  implied.  449 ;  State  v.  Blend,  121  Ind.  514 

2  Commonwealth  v.  Plaisted,   148 
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received  the  amount  so  retained^  nor  had  any  power  of  dis- 
position over  the  same,  he  had  no  property  rights  in  such 
fund,  which  was  in  effect  created  by  the  State,  until  the  hap- 
pening of  the  contingency  upon  which  the  statute  provided 
that  part  of  it  should  be  paid  to  him  or  his  representative, 
and  until  that  time  the  fund  was  entirely  at  the  disposal  of 
the  State.* 

§1311.  Suspension  pending  lirial  on  charges  of  miscon- 
duct,—  A  board  of  police  commissioners  was  authorized  by 
law  to  suspend  any  member  of  the  police  force  after  trial  and 
due  hearing  and  upon  proper  cause  and  charges  and  not  other- 
wise. Charges  of  disrespect  and  misconduct  towards  certain 
members  of  the  board  were  preferred  against  the  chief  of 
police.  The  boiird  sat  with  closed  doors  and  in  secret  session, 
and  passed  resolutions  providing  for  the  taking  of  an  appeal  to 
the  court  of  last  resort  from  the  decision  of  an  inferior  tri- 
bunal relating  to  the  nature  and  limitation  of  their  jurisdic- 
tion over  the  chief  of  police,  and  postponed  the  hearing  of 
the  charges  until  after  a  determination  should  be  had  in  the 
«,ppellate  court.  They  also  resolved  that  in  the  meanwhile 
the  defendant  be  wholly  suspended  from  office.     Upon  the 

1  Pennie  v.  Reis,  133  U.  S.  464  Laws  chapter  41'0),  providing  that  a  person 

-of  New  York  of  1885,  chapter  364,  who  has  served  twenty  years  on  the 

-section    3,  amending    Consolidation  police  force  of  the  city,  or  under  the 

Act,  §  307,  provides  that  any  member  former  metropolitan  police,  may  be 

■of  the  police  force  of  New  York  city  retired  on  half  salary,  it  is  not  neces- 

who  shall  have  served  twenty  years  sary  that  the  service   should  have 

or  more,  on  his  own  application  in  been  continuous,  but  if  it  aggregates . 

writing,  shall,  by  resolution  adopted  twenty  years   it  is  sufficient    The 

by  a  majority  vote  of  the  full  board,  board  of  police  may,  in  their  disore- 

be  relieved  and  placed  on  the  roll  of  tion,  retire  an  officer  under  the  stat- 

the  police  pension  fund,  etc.    It  was  ute   mentioned,  but   they   are   not 

held  that  the  mere  filing  of  such  ap-  bound  to  do  so.    People  v.  French,  46 

plication  by  a  member  of  the  force  Hun,  332.    Mandamtts  will  not  lie  to 

■did  not  dissolve  his  connection  with  compel  the  board  of  police  commis- 

it,  but  that  until  the  resolution  was  sioners  of  the  city  of  New  York  to 

adopted   the  applicant  remained  a  place  the  widow  of  a  deceased  police 

policeman,  subject  to  dismissal  by  officer  on  the  police   pension  roll; 

the   board   for    improper   conduct.  Laws  of  1887  providing  that  the  board 

People  V.  French,  108  N.  Y.  105 ;  s.  c,  "  shall  have  power  in  its  discretion  " 

15  N.  E.  Rep.  188.  Under  Laws  of  1885,  to  grant  such  pensions.     People  v. 

chapter  864,  section  307,  amending  Martin  (N.  Y.  App.),  30  N.  E.  Rep.  60. 
the  Consolidation    Act   (Acts  1883, 
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defendant's  application  for  a  writ  of  prohibition  the  action 
of  the  board  was  sustained.  The  court  said :  —  "  The  sus- 
pension of  an  officer  pending  his  trial  for  misconduct  so  as  to 
tie  his  hands  for  the  time  being  seems  to  be  universally  ac- 
cepted as 'a  fair,  salutary  and  often  necessary  incident  of  the 
situation.  The  retention  at  such  a  time,  with  all  the  advan- 
tages and  opportunities  afforded  by  official  position,  may  en- 
able and  encourage  him  not  only  to  proceed  in  the  rebellious 
practices  complained  of,  but  also  to  seriously  embarrass  his 
triers  in  their  approaches  to  the  ends  of  justice.  In  the  ab- 
sence of  express  limitation  to  the  contrary,  we  are  of  opin- 
ion that  in  cases  where  guiltiness  of  the  offense  charged  will 
involve  a  dismissal  from  office,  there  is,  on  general  principles, 
no  arbitrary  and  improper  exercise  of  a  supervisory  authority 
in  a  suspension  of  the  accused  pending  his  trial  in  due  and 
proper  form."^  ^y  '  ]. 

§  1312.  The  tribunal  to  hear  charges. —  It  is  frequently 
provided  by  municipal  charters  or  general  laws  of  the  State 
applicable  to  municipal  corporations  that  policemen  shall  not 
be  removed  except  for  cause  and  after  a  hearing  by  some  ap- 
propriate municipal  officer  or  board.^  Where,  as  in  New  Jer- 
sey, the  language  of  the  statute  is,  after  a  hearing  "  by  the  ap- 
propriate municipal  boatd,"  and  the  charter  of  a  city  vests 
the  power  of  removal  in  the  city  council,  the  council  cannot 
authorize  a  police  board  created  by  ordinance  to  hear  charges 

1  State  V.  Police  Comm'ra,  16  Mo.  *  Mass.  Acts,  1890,  eh.  319,  provid- 
App.  48,  50.  The  objection  that  the  ing  for  removal  by  the  mayor  for 
suspension  was  for  an  unreasonable  cause  deemed  by  him  sufficient, 
time,  inasmuch  as  the  decision  of  the  after  due  hearing  •  N.  Y.  Laws  of 
appellate  court  was  not  likely  to  be  1887,  ch.  192,  as  to  policemen  of  tlie 
rendered  during  the  term  of  the  de-  New  York  and  Brooklyn  bridge ;  N. 
fendant's  oflSce,  was  overcome  by  the  J.  Act  of  March  25,  1885,  §  5 ;  Me. 
presumption  of  oflflcial  fidelity  to  Acts  of  1877,  oh.  346,  as  amended  by 
duty,  etc. ;  but  the  court  intimated  Acts  of  1878,  ch.  16 ;  N.  Y.  Laws  of 
that  if  it  should  subsequently  appear  1870,  ch.  77,  as  amended  by  Laws  of 
that  the  delay  was  practically  unjust  1873,  ch.  495,  as  to  the  police'  of  Al- 
and oppressive,  there  would  be  oc-  bany,  that  no  one  shall  be  dismissed 
casion  to  apply  appropriate  compul-  without  written  charges  and  due  no- 
sory  methods  to  hasten  the  proceed-  tice  and  trial, 
ings  of  the  commissioners.  See,  also. 
Mayor  &c.  v.  Fahm,  60  Ga.  109. 
81 
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against  pblicemen  nor  to  suspend  them  for  cause.^  In  Maine 
under  a  statute  providing  that  the  city  marshal  should  be  sub- 
ject "  after  hearing  to  removal  at  any  time  by  the  mayor  by 
and  with  the  cotasent  of  the  aldermen  for  inefSoiency  or  other 
cause,"  it  was  held  that  the  hearing  must  be  by  the' mayor  and 
aldermen  and  not  by  the  aldermen  alone.''  Under  the  New 
York  statute  providing  that  policemen  of  the  New  York  and 
Brooklyn  bridge  are  removabl*  only  after  written  charges 
preferred,  and  a  public  examination  thereon,  in  such  manner 
as  the  rules  and  regulations  of  the  trustees  may  prescribe,  but 
no  removal  can  be  had  after  such  hearing  unless  by  a  majority 
vote  of  all  the  trustees,  a  rule  that  the  hearing  shall  be  had 
before  the  president  of  the  board,  who,  in  case  he  recommends 
the  dismissal  of  the  person  charged  with  the  ofiFense,  shall  re- 
port the  evidence  to  the  board,  is  valid.' 

§  1313.  The  hearing. —  While  under  the  statutes  noticed  in 
the  preceding  section  the  officer  is  entitled  to  a  fair  hearing 
and  investigation,  he  cannot  insist  on  all  the  formalities  nec- 
essary in  criminal  trials.*  Thus  it  has  been  held  that  an  in- 
vestigation by  the  police  commissioners  of  New  York  city 

I  Carey  v.  Board  of  Police  &c.  (N.  care   about  the  evidence,  and  tliat 

J.,  1891),  21  Atl.  Rep.  493.  he  knew  what  the   petitioner    had 

'^  Andrews  v.  King  (1885),  77  Me.  been  doing,  were  immaterial,  where 

224.    Under  Massachusetts  Acts  1890,  the  judge  found  that  there  had  been 

chapter   319,   which    provides    that  a  due  hearing. 

members  of  the  police  force  shall  3  People  v.  Board  of  Trustees,  7  N. 

"hold  office  during  good  behavior,  T.  Supl.  806. 

and  until  i-emoved  by  the  mayor  for  *  State  v.  Board  of  Police  Comm'rs, 

cause  deemed  by  him  sufficient,  after  46  N.  J.  Law,  170 ;  s.  c,  6  Atl.  Eep. 

due  hearing,"  the  mayor  has'  power  659.    The  mayor's  refusal  to  grant 

to  hear  all  cases  on  the  removal  of  specifications   on    final    hearing   in 

police  officers  in  the  first  instance,  proceedings  to  remove  a  policeman 

though  the  police  regulations  provide  was  not  error,  where  the  complaint 

Jhat  the  investigation  of  all  charges  was  tolerably  full,  and  there  was  evi- 

shall  be  before  the  committee  on  po-  dence  that  at  the  first  hearing  the 

lice,  and  the  evidence  shall,  with  the  policeman    said :  —  '•  I  admit  I  am 

report  of  the  committee,  be  submit-  guilty.   What's  the  penalty?"  and  at 

ted  to  the  mayor.    McAnlifife  v.  City  another    interview  said    if  he  was 

of  New  Bedford  (Mass.),   39  N.   E.  going  to  be  removed  he  would  like 

Eep.  517.     It  was  also  held  in  the  to  know  it,  so  that  he  could  resign., 

same    case  (mandanms  to  reinstate  McAuliffe  v.  City  of  New  Bedford 

a  discharged  policeman)  that  state-  (Mass.),  29  N.  E.  Eep.  517. 
ments  by  the  mayor  that  he  did  not 
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into  charges  of  neglect  of  duty  on  the  part  of  a  patrolman 
need  not  be  governed  by  the  rules  governing  trials  in  courts 
of  law.  The  evidence  maj'^  be  taken  before  one  commissioner 
and  then  submitted  Jto  the  others,  even  though  the  commis- 
sioner before  whom  it  was  taken  ceases  to  be  a  member  of 
the  board  at  the  time  it  was  acted  on.'  But  the  fact  that  the 
mayor  and  aldermen  might  have  removed  a  policeman  with- 
out trial  does  not  warrant  irregularities  in  a  hearing  granted 
or  in  the  order  of  removal.^ 

§  1S14.  Counsel  and  witnesses. —  The  right  to  be  heard 
carries  with  it  the  right  to  summon  and  examine  witnesses ' 
and  to  employ  counsel.*    It  is  not  an  improper  denial  of  the 

viction.  State  v.  City  of  Jersey  City 
(N.  J.),  23  Atl.  Rep.  123. 

'People  V.  French  (1889),  51  Hun, 
437;  S.  C,  3  N.  Y.  Supl.  841. 

*  People  V.  Board  of  Police  Comm'ra 
(1891),  11  N.  Y.  Supl.  841,  following 
People  V.  Hannan,  10  N.  Y.  Supl.  71 ; 
S.  C,  56  Hud,  469.  In  the  latter  case 
it  appeared  that  the  charter  of  the 
city  of  Troy  provides  that  no  mem- 
ber of  the  police  force  shall  be  re- 
moved "\?ithout  having  written 
charges  preferred  against  him  and 
the  same  having  been  publicly  heard 
and  examined,  after  due  notice 
thereof  and  upon  due  proof."  A  rule 
of  the  board  of  police  commissioners 
of  the  city  provides  that  no  officer 
shall  be  removed  except  upon  sub- 
stantiation of  the  written  charges 
preferred  against  him  after  a  fair 
trial,  in  which  full  opportunity  shall 
be  given  him  for  his  own  defense  as 
prescribed  by  law.  Another  rule 
provides  that  "no  counsel  are  needed 
for  the  investigation  of  any  charges 
but  may  be  allowed."  Constitution 
of  New  York,  article  1,  section  6,  pro- 
vides that  in  any  trial  in- any  court 
whatever,  the  accused  shall  be  al- 
lowed to  appear  and  defend  in  person 
and  with  counsel.  It  was  held  that 
the  police  commissioners  could  not 


1  People  V.  New  York  Police 
Comm'rs,  98  N.  Y.  333. 

2  Asbell  V.  Mayor  &c.  of  Brunswick, 
80  Ga.  503,  an  application  for  cer- 
tiorari, where  it  appeared  that  peti- 
tioner was  tried  before  six  aldermen 
for  certain  offenses  as  a  policeman, 
and  a  vote  on  his  dismissal  from  the 
force  was  evenly  divided,  the  chair- 
man voting,  and  afterwards  the  vote 
of  the  chairman  was  ignored  as  ille- 
gal, thus  condemning  the  petitioner, 
it  was  decided  that  the  writ  should 
be  granted,  though  the  city  charter 
expressly  authorized  the  mayor  and 
aldermen  to  remove  such  officer  for 
good  and  sufficient  cause,  without 
ti-ying  him,  there  being  nothing  in 
the  charter,  or,  as  far  as  appeared,  in 
the  ordinances,  depriving  the  pre- 
siding offilcer  of  the  right  to  vote.  In 
the  summary  proceedings  of  the 
board  of  police  commissioners  dis- 
missing from  service  a  patrolman  it 
must  appear  that  they  found  him 
guilty,  but  no  formal  record  of  con- 
viction need  be  kept  In  such  a  case 
a  blank  used  by  the  board,  on  which 
the  name  of  the  accused,  his  plea,  the 
finding  of  the  board  andtbe  sentence 
were  entered,  and  the  paper  then 
handed  to  the  clerk  for  iiling,  is  a 
sufficient  record  to  support  the  con- 
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defendant's  right  to  examine  witnesses  where  he  merely  in- 
quires if  he  shall  call  certain  witnesses,  and  is  told  by  the 
commissioners,  on  stating  what  he  expects  to  prove  by  them, 
that  they  will  do  him  no  good,  the  witnesses  not  being  pres- 
ent.' And  the  proceedings  of  the  police  commissioners  in 
dismissing  a  policeman  were  not  reversed  because  the  accused 
was  not  allowed  to  show  that  the  other  person  was  drunk  and 
that  he  was  trying  to  arrest  him^  when  the  evidence  of  others 
proved  that  it  was  a  mere  quarrel.^  But  an  order  of  dismissal 
was  reversed  where  a  witness  called  in  defendant's  behalf  was 
rejected  before  he  had  given  any  testimony,  merely  on  a 
showing  that  he  had  been  discharged  from  the  postoffice  de- 
partment because  of  absence  from  duty  without  leave,  which 
was  due  to  intoxication.' 

§  1315.  Examining  the  accnsed  as  a  witness. —  In  a  trial 
before  police  commissioners  of  a  policeman  for  neglect  of  duty, 
the  commissioners  may  question  the  accused  about  the  cir- 
cumstances of  the  case  before  the  testimony  of  the  prosecu- 
tion is  received,*  and  if  the  defendant  made  no  objection  to 
being  sworn  and  examined  he  cannot  subsequently  have  the 
decision  reversed  on  the  ground  of  being  compelled  to  testify 
against  himself.^  An  objection  by  the  accused  that  the  com- 
missioners ought  to  make  out  a  case  against  him  before  he 
should  be  compelled  to  testify  is  directed  to  the  order  of  the 
examination,  and  does  not  raise  the  question  that  the  accused 
is  compelled  to  criminate  himself,  in  violation  of  the  consti- 
tution.* 

deprive  a  policeman  of  the  right  to  timony  of  the  relator  as  follows:— 

appear  and  defend  with  counsel  on  "  John  J.  Quinn  [relator],  being  duly 

his  trial  for  official  misconduct  sworn,  testified  as  follows : —  Ques- 

i  People  V.  French,  6  N.  Y.  SapL  tion.  Are  you  guilty  or  not  guilty? 

213.  Answer.  I  am  guilty  of  going  in  the 

*  People  V.  Martin,  8  N.  T.  Supl.  516.  box  for  the  simple  purpose  of  drink- 
^  People  V.  French,  51  Hun,  427;  ing  my  coffee.    .    .    .    Q.  But  you 

B.  C,  3  N.  Y.  Supl.  841.  were  there,  sitting  down?     A.  No, 

^People  V.  McClave,  123N.  Y.  518;  sir;  I  deny  sitting  down."    It  was 

s.  G,  25  N.  E.   Rep.  1047  r  affirming  held  that  it  not  appear  that  relator 

S.  C,  10  N.  Y.  Supl.  764.  was    wrongfully   compelled    to   be 

*  People  V.  French,  8  N.  Y.  Supl.  sworn  as  a  witness  against  himself. 
456.    In  People  v.  Eobb  (1890),  9  N.  ^People  v.  McCIave,  123  N.  Y.  518; 
Y.  SupL  831,  the  record  stated  the  tes-  S.  C,  25  N.  E.  Rep.  1047. 
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§  1316.  Neglect  and  absence  from  duty. —  Neglect  or  ab- 
sence from  doty,  is  a  frequent  ground  for  the  dismissal  of  po- 
licemen. The  numerous  cases  upon  the  point  turn,  however, 
mainly  upon  the  fact  and  are  not  generally  instructive.  Where 
the  evidence  against  a  policeman  charged  with  neglect  of  duty 
was  that  he  was  in  a  store  apparently  drunk  and  asleep  during 
his  tour  of  patrol;  that  being  asked,  on  coming  out,  what  he 
was  doing  in  there,  he  replied,  "Nothing,"  but  afterwards 
said  some  one  was  sick  in  there,  which  the  storekeeper  con- 
tradicted ;  and  his  own  testimony  was  that  he  felt  a  dizziness, 
but  did  not  know  what  ailed  him,  and  went  in  the  store,  but 
that  he  had  not  been  drinking  the  decision  of  the  commission- 
ers dismissing  him  was  not  disturbed.*  A  policeman  went  into 
a  private  residence  at  night  and  remained  nearly  three-quarters 
of  an  hour,  and  on  coming  out  was  preceded  by  a  young  man, 
who,  after  looking  up  and  down  the  street,  said,  "  All  right ; 
come."  The  oflRcer  testified  that  he  went  in  on  account  of 
sickness,  and  that  he  made  an  entry  of  the  absence  in  his  book 
while  there.  After  it  was  shown  that  there  was  no  light  in 
the  place  where  he  stated  that  he  wrote  the  entry,  he  denied 
that  he  had  testified  that  it  was  made  in  that  place.  It  was 
held  that  a  finding  that  he  was  guilty  of  leaving  his  post 
was  warranted.^  In  New  York  it  is  provided  by  statute  that 
any  member  of  the  police  force  of  New  York  city  who  shall 
be  absent  from  duty  without  leave  for  five  days  shall,  at 
the  expiration  thereof,  cease  to  be  a  member  of  the  force.' 
This  act  was  held,  however,  not  to  apply  in  a  case  where  a 
patrolman  was  arrested  and  confined  under  criminal  process, 
but  who  reported  for  duty  upon  his  release ;  and  his  absence 
being  enforced,  he  was  considered  entitled  to  his  wages  during 
the  time  of  his  arrest.*  Again,  under  a  rule  of  the  depart- 
ment making  "  absence  without  leave"  a  cause  of  dismissal,  a 
patrolman  should  not  be  removed  who  was  absent  from  roll- 
call  on  account  of  serious  illness.^  But  "when  the  rule  of  the 
department  called  for  a  certificate  of  sickness  from  the  police 
surgeon,  a  policeman  who  made  no  effort  to  procure  one  was 

'People  V.  French,  8  N.  Y.  Supl.  <  Peoples.  Board  of  PolioeComm'rs, 

459.  114  N.  Y.  245 ;  s.  c,  21  N.  E.  Eep.  421. 

2  People  V.  Bell,  3  N.  Y.  Supl.  314  5  People  v.  Board  of  Police,  55  Hun, 

»  N.  Y.  Laws  of  1878,  ch.  755,  §  5.  445 ;  s.  C,  8  N.  Y.  Supl.  640. 
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considered  properly  dismissed.*  The  court  declined  to  inter- 
fere with  the  decision  of  commissioners  dismissing  a  police 
officer  where  the  preponderance  of  testimony  showed  that 
while  on  duty  he  was  found  off  his  post,  lying  on  the  grass 
with  two  other  officers,  in  violation  of  the  rules  of  the  depart- 
ment.* Uncontradicted  evidence  that  a  policeman  failed  to 
arrest  one  who  committed  an  assault  in  his  presence  warrants 
a  finding  of  neglect  of  duty;  and  the  failure  to  make  the  ar- 
rest is  not  excused  by  the  fact  that  he  was  not  on  duty  at  the 
time.' 

§  1317.  Tiolating  regulations. —  It  is  no  excuse  that  a 
policeman  charged  with  violating  one  of  the  rules  of  the  de- 
partment merely  committed  a  mistake  of  judgment.*  Thus 
one  of  the  police  regulations  of  the  city  of  Brooklyn  provided 
that,  "  in  case  of  fire,  burglary,  riot  or  other  emergency,  the 
sergeant,  roundsman  or  patrolman  who  discovers  the  same 
shall  immediately  seiid  information  to  the  officer  in  command 
at  the  station,  and  in  the  meantime  take  such  action  as  the 
case  may  require."  A  policeman,  hearing  some  one  scream- 
ing, went  to  the  place,  and  found  a  woman  who  stated  that 
an  acquaintance  of  his,  naming  the  person,  had  broken  into 
her  room,  and  that  to  escape  an  assault  she  had  jumped  from 
the  second-story  window.  The  policeman  called  two  other 
officers,  made  an  investigation,  and  concluded  that  no  crime 
had  been  committed.  He  advised  the  woman  to  sret  out  a 
warrant  for  her  assailant's  arrest,  but  did  not  report  the  af'- 
fair  to  the  officer  in  charge  at  the  station,  and  it  was  held  to 
be  a  violation  of  the  regulations.*  Again,  proof  that  a  po- 
liceman ordered. cigars  from  a  manufacturer,  to  be  delivered 
to  a  number  of  persons  in  small  quantities ;  that  the  cigars 

1  People  V.  McClave  (1891),  13  N.  Y.  of  the  park  department  for  immoral 

Supl.  340.  or  unbecoming  conduct,  the,  board 

=i  People  V.  Crimmins,  1  N.  Y.  Supl.  may  remove  an  officer  who,  while  on 

656,  657.  duty  in  a  park,  indecently  and  wil- 

» People  V.  Bell,  8  N.  Y.  Supl.  748.  fully  exposes  his  person  in  the  pres- 

Under  the  Laws  of  New  York  of  ence  of  female  visitora    People  v. 

1887,   chapter    363,   which    provides  Eobb,  16  N.  Y.  Supl.  134. 

that  the  board  of  commissioners  of  *  People  v.  McClave  (1890),  10  N.  Y. 

public  parks  shall  have  power  to  re-  Supl.  561. 

move  officers  from  the  police  force  5  People  v.  Bell,  3  N.  Y.  Supl.  812. 
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were  charged  to  him ;  and  that  he  was  in  the  business  of  can- 
vassing for  the  sale  of  cigars, —  sho'fis  prima  facie  a  violation 
of  a  rule  of  the  poiroektlepartment  which  provides  that  "each 
member  of  the  police  force  shall  devote  his  entire  time  and 
attention  to  the  business  of  the  department,  and  he  is  ex- 
pressly prohibited  from  following  any  other  calling  or  being 
engaged  in  any  other  business.  •  Although  certain  hours  are 
allotted  to  members  of  the  force  for  the  performance  of  duty 
on  ordinary  occasions,  they  must  at  all  times  be  prepared  to 
act  immediately  on  notice  that  their  services  are  required."' 
But  on  a  charge  against  a  policeman  for  violating  a  rule  of 
the  department,  in  that  he  "  drew  his  pistol  on  a  citizen,  and 
fired  a  shot,  not  in  self-defense,"  where  he  explained  that  he 
did  not  draw  his  pistol  on  or  fire  at  or  see  the  injured  man 
until  after  firing  the  shot ;  that  he  fired  the  pistol  in  the  air 
to  attract  other  officers  to  assist  him  in  watching  suspicious 
characters,  it  was  held  that  a  case  was  not  made  out  suflicient 
to  justify  his  dismissal.'^  And  a  statute  empowering  the  park 
commissioners  of  New  York  city  to  punish  or  dismiss  mem- 
bers of  the  park  police  force  on  conviction  of  certain  offenses, 
and  to  withhold  the  pay  of  any  member  of  such  force  "for  or 
on  account  of  absence  for  any  cause,  without  leave,  lost  or 
sick  time,  sickness  or  other  disability,  physical  or  mental," 
does  not  authorize  the  removal  of  a  member  of  such  force  on 
the  ground  that  he  is  subject  to  insane  delusions.' 

§  1318.  Evidence  of  intoxication. —  It  seems  to  be  espe- 
cially difficult  for  policemen  to  rebut  evidence  of  intoxication. 
In  a  recent  case  where  the  defendant  was  discharged  on  that 
ground,  the  sergeant  in  charge  testified  that  he  could  not  an- 
swer intelligently,  and  "  staggered  some,"  and  was  unfit  for 
duty.  Another  sergeant  testified  that  from  the  appearance 
of  the  defendant,  his  thick  speech,  manner  of  walking  and  the 
smell  from  his  breath,  he  concluded  that  he  was  drunk.  The 
police  surgeon  testified  that  he  was  under  the  influence  of 

1  People  V.  Bell,  4  N.  Y.  Supl.  S69.  Anliffe    v.    City    of    New    Bedford 

A  rule  prohibiting  members  of  a  po-  (Mass.),  29  N.  E.  Rep.  517. 

lice  force  from  soliciting  money  for  ^  People  v.  McLean,  8  N.  Y.  Supl. 

political    purposes,    and     becoming  511. 

members  of  a  political  committee,  is  '  People  v.  Robb,  55  Hun,  425 ;  s.  C, 

open  to  no  constitutional  or  statutory  8  N.  Y.  Supl.  502.     Cf.  People  v.  Mao- 

objeotion,  and    is   reasonable.    Mo-  Lean,  13  N.  Y.  Supl.  685. 
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liquor  to  the  extent  of  requiring  some  few  hours'  sleep  to 
work  it  off.  The  defendant  declared  that  he  had  only  drank  a 
preparation  for  malaria.  The  physician  who  supplied  the 
preparation  testified  that,  properly  taken,  it  would  not  pro- 
duce a  dazed  condition,  but  too  much  would  make  relator  a 
little  stupid.  Five  witnesses,  two  of  whom  had  not  particu- 
larly noticed  the  defendant,  testified  that  they  did  not  con- 
sider him  drunk.  But  the  court  lield  that  his  dismissal  must 
be  sustained.'  In  another  late  case  a  park  policeman  was 
charged  with  being  off  his  post,  and  sitting  down  and  having 
a  can  of  beer  in  the  gate  box  at  one  of  the  entrances  to  the 
park.  His  explanation  that  he  went  into  the  box  to  drink  his 
coffee  was  met  by  the  testimony  of  the  sergeant  that  there 
was  no  coffee  in  the  box,  and  no  arrangement  by  which  to 
heat  coffee;  and  there  was  also  testimony  that  upon  the  ap- 
proach of  the  sergeant  the  defendant  attempted  to  hide  him- 
self by  getting  on  the  floor.  The  court  considered  the  testi- 
mony sufficient  to  sustain  a  finding  that  the  charge  was  true." 
Testimony  of  witnesses  that  in  their  judgment  the  defendant 
was  intoxicated  is  unobjectionable  where  the  opinion  is  limited 
to  what  the  witnesses  saw.' 

>  People  V.  French,  13  N.  Y.  Supl.  « People  v.  Robb  (1890),  9  N.  Y. 

337.    It  appeared  that  the  defendant,  Supl.  831.    In  People  v.  McClave,  10 

■while  not  on  duty,  entered  a  house  N.  Y.  Supl.  441,  a  dismissal  for  in- 

about  1  P.  M.,  attempted  to  go  up  toxication    was    not   sustained.    A 

stairs,  and  drew  a  revolver,  which  physician  who  attended  defendant  at 

was  taken  from  him,  and  he  was  the  time  in  question  testified  that  he 

ejected.    The  proprietor  of  the  house  saw  he  had  been  drinking  a  little  too 

testified    that   the    defendant    was  much,  and  his  breath  smelt  strongly 

'  grossly  intoxicated,  and  relator  ad-  of  alcohol.    But  the  defendant  tesM- 

niitted  that  he  did  not  know  what  fled   that  .he  told  the  physician  that 

house  he  was  in,  on  account  of  the  he  had  taken  brandy  and  oil,  and  the 

drinks  he  had  taken  because  he  was  testimony  of  several  other  witnesses 

very  chilly,  having  been  on  duty  the  was  to  the  effect  that  he  had  taken 

night  before,  when  the  weather  was  brandy  and  oil   for  cramps.     And 

inclement    About  four  hours  after  there  was  no  evidence  that  he  was 

entering  the  house  he  could  not  re-  in  the  habit  of  drinking  liquor.    In 

member  what  had  become  of  his  re-  People  v.  MacLean,  17  N.  Y.  Supl. 

volver,  though  the  inspector  testified  475,  an  order  of  dismissal  was  also 

that  he  was  then  apparently  sober,  reversed. 

A  dismissal  from  the  force  was  sus-  3  People  v.  MacLean  (1891),  13  N. 

tained.    People  v.  French  (18S9).  4  N.  Y.  Supl.  677. 
Y.  Supl.  232.     See,  also.  People  v. 
French  (1889),  5  N.  Y.  Supl.  55. 
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§  1319.  Conduct  unbecoming  an  officer. —  In  addition  to 
the  specific  acts  for  wliich  policemen  may  be  discharged  the  reg- 
ulations of  the  department  often  provide  for  their  removal  upon 
conviction  of  conduct  unbecoming  an  officer.  This  is  a  broad 
rule  and  covers  nearly  all  cases  not  otherwise  provided  for. 
Thus  where  it  appears  that  a  policeman  used  language  to  a 
brother  officer  calculated  to  provoke  an  assault,  and  afterwards 
assaulted  him  with  a  club  and  revolver,  he  is  guilty  of  "  con- 
duct unbecoming  an  officer  "  within  the  rule  of  the  police  de- 
partment of  Brooklyn,  and  a  judgment  dismissing  him  will 
not  be  disturbed.'  In  a  late  case  in  New  York  on  the  trial  of 
a  policeman  charged  with  conduct  .unbecoming  an  officer  in 
arresting  a  saloon-keeper  for  a  violation  of  the  excise  laws, 
and  agreeing  with  him  to  make  the  charge  that  of  exposure 
for  sale  instead  of  for  an  actual  sale,  for  the  consideration  of 
$25,  the  saloon-keeper  testified  that  defendant  first  arrested 
his  bar-tender  and  then  arrested  the  witness  at  his  own  sug- 
gestion, and  discharged  the  bar-tender ;  that  witness  was  taken 
to  the  station  and  discharged;  that  he  gave  defendant  $10  be- 
cause it  was  a  big  favqr  he  had  done,  taking  witness  instead 
of  the  bar-tender ;  and  that  no  contract  was  made  for  the  pay- 
ment of  the  money.  The  arrest  was  made  at  half-past  one 
in  the  morning,  when  it  was  apparent  the  law  was  being 
violated  by  having  the  saloon  open.  The  officer  denied  re- 
ceiving the  money.  But  it  was  held  that  the  action  of  the 
commissioners  in  discharging  defendant  would  be  affirmed." 
But  while  this  rule  is  broad  in  covering  cases  not  otherwise 
provided  for,  it  is  not  to  be  vaguely  applied.  There  must  be 
cpnviction  of  some  specific  acts  manifestly  unbecoming  an  of- 
ficer, and  not  a  general  finding.  Thus  where  one  is  charged 
with  "  conduct  immoral  and  unbecoming  an  officer,"  with  a 
specific  accusation  of  acts  constituting  a  felony,  the  board 
cannot,  after  finding  him  not  guilty  of  the  acts  specified,  find 
him  guilty  of  "  conduct  unbecoming  an  officer,"  and  remove 
him  therefor.' 

'  People  V.  Bell  (1889),  3  N.  Y.  Supl.  Police  of  the  City  of  Detroit  (1891), 

314.  84Mich.558;s.c.,47N.W.Rep.  1099. 

2  People  V.  McClave  (1890),  9  N.  Y.  An  oflScer  was  appointed  policeman 

Supl.  263.  contrary  to  law  when  he  was  more 

>  Welhnan  v.  Board  of  Metropolitan  than  thirty  years  of  age,  and  he  had 
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§  1320.  The  same  subject  continued. —  The  commission  of 
the  crime  of  burglary  is  "  conduct  unbecoming  an  officer"  which 
justifies  a  removal.  It  is  no  objection  in  such  cases  that  the 
conduct  specified  constitutes  an  indictable  offense,  and  the  po- 
lice commissioners  in  ISTevv  York  were  held  to  possess  ample 
jurisdiction  to  try  the  charge  without  waiting  for  a  prosecu- 
tion and  conviction  in  a  criminal  court.' 

* 

§  1321.  Severity  of  punishment. —  The  decision  of  the  police 
commissioners,  inflicting  a  punishment  which  they  are  author- 
ized by  law  to  inflict  on  finding  an  oflicer  guilty  of  the  charges 
against  him,  is  not  reviewable  because  of  its  severity,  as  that 
is  in  the  discretion  of  the  commissioners.^  Accordingly,  the 
dismissal  of  a  policeman  for  neglect  of  duty,  by  the  police 
commissioners,  will  not  be  interfered  with  on  certiorari,  though 
the  punishment  is  apparently  greater  than  the  offense  war- 
rants, where  the  officer  admits  the  charge  against  him.'  Where 
a  policeman  leaves  his  post  and  falls  asleep,  his  dereliction 
gives  the  police  commissioners  jurisdiction  for  purposes  of 
discipline,  and  the  Supreme  Court  cannot  review  their  action 
in  regard  to  the  punishment  inflicted.*  The  commissioners 
are  the  judges  as  to  whether  dismissal  from  the  force  is  the 
proper  penalty  for  a  violation  of  the  rules  of  the  department.* 
Long,  faithful  service  and  extenuating  circumstances  are  ad- 
dressed only  to  the  discretion  of  the  commissioners  in  mitiga- 

been  appointed  after  having  resigned  Pr.  377,  it  was  held  that  a  policeman 

from  the  force  without  a  vote  by  the  was  properly  tried  and  dismissed  for 

yeasandnays.contrarytothe require-  accepting  bribes.    People    v.  Police 

ments  of  law.   It  was  held  that  these  Comm'rs,  11  Hun,  403,  dismissal  for 

speciBcations  had  only  reference  to  enticing  a  girl  into  house  of  assigna- 

relator's  title  to  oiHce  and  not  to  his  tion.    People  v.  Police  Comm'rs,  9 

conduct  while  an  officer,  and  did  not  Hun,  223,  for  assault  and  battery, 

authorize  the  removal.  People  ex  ret  See,  also,  People  v.  Police  Comm'rs,  8 

Clapp  V.  Board  of  Police  (1878),  72  W'kly  Dig. '466;   People   v.    Police 

N.  Y.  415.  A  policeman  is  entitled  to  Comm'rs,  77  N.  Y.  153 ;  People  v.  Po- 

counsel  before  a  board  of  police  com-  lice  Comm'rs,  15  W'kly  Dig.  ^78.        ^ 

missioners  on  a  hearing  of  charges  2  people  t).  Bell,  8  N.  Y.  Supl.748. 

preferred    against   him.    People    v.  '  People  v.  French,  5  N.  Y.  Supl.  57. 

Greenbush  Police  Comm'rs,  58  Hun,  *  people  v.  French  (1889),  7  N.  Y. 

224;  126  N.  Y.  223,  mem.  Supl.  442. 

1  People  V.  French,   32  Hun,  112,  »  People  u  McClave  (1890),  10  N.  Y. 

overruling  People  v.  Board,  20  Hun,  SupL  561. 
833.    In  People  v.  Frnnch,  60  How. 
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tion  of  punishment,  and  cannot  be  considered  by  the  court  as 
ground  for  reversal.'  And  even  punishment  by  dismissal  from 
the  police  force  for  lying  down  while  on  patrol  duty  is  not  ex- 
cessive, where  the  record  of  the  accused  officer  shows  numer- 
ous previous  derelictions  of  duty.^ 

§  1322.  Review  of  proceedings  by  certiorari. —  Where  the 
police  commissioners  accept  the  voluntary  resignation  of  a 
police  officer,  no  proceedings  having  been  instituted  by  them 
for  his  removal,  their  action  cannot  be  inquired  into  on  certio- 
rari.^ It  was  held  that  where  a  policeman  had  been  a  mem- 
ber of  the  force  for  four  years  it  could  not  be  objected,  on 
certiorari  to  review  the  action  of  the  police  commissioners  in 
dismissing  him  for  misconduct  in  office,  that,  on  account  of  non- 
compliance with  the  civil  service  law,  he  was  an  officer  only 
de  facto  and  could  not  be  restored,  though  the  proceedings 
against  him  were  irregular.*  In  New  York,  where  the  evi- 
dence concerning  the  misconduct  of  a  policeman  is  conflict- 
ing, and  there  is  sufficient  evidence,  if  credited,  to  establish  his 
alleged  offense,  the  order  of  the  commissioners  discharging 
him  will  not  be  reversed ;  as  under  the  New  York  code  the 
same  rule  governs  the  review  of  such  a  question  on  certiorari 
as  would  determine  a  motion  to  set  aside  the  verdict  of  a  jury 
as  against  evidence.^ 

'  People  V.  French  (1889),  6  N.  Y.  that,  as  the  punishment  was  too 
Supl.  213,  sustaining  the  action  of  harsh  and  unequal,  the  decision 
the  police  commissioners  of  New  should  be  i-eversed  and  the  cause  re- 
York  city  in  dismissing  a  policeman  manded  for  further  action, 
for  intoxication,  though  it  appeared  ^  People  v.  MacLean  (1891),  14  N.  Y. 
that  he  had    served    faithfully  for  Supl.  77. 

eighteen  years  and  that  the  liquor  'People  v.  Martin  (1890),  10  N.  Y. 

was  taken  as  a  medicine.     Contra,  Supl.  511. 

People  V.  French,  1  N.  Y.  Supl.  878,  i  People  v.  Hannan  (1890),  10  N.'Y. 

where  an  oflBcer  was  dismissed  for  Supl.  71 ;  s.  c,  56  Hun,  469. 

an  altercation  with  a  brother  officer  6  People  v.  French  (1889),  6  N.  Y. 

in  the  public  streets,  the  preponder-  Supp.  394.    See,  also.  People  v.  Hay- 

ance  of  proof  showing  that  he  was  den,   16    N.  Y.  Supl.   98 ;  People  v. 

less  to  blame  in  the  matter  than  the  French,  7  N.  Y.  Supl.   460 ;    People 

other,    who  was  only   fined   thirty  v.  Robb,  5  N.  Y.  Supl.  869 ;  People  v. 

days'  pay.     He  had  once  been  com-  French,  9  N.  Y.  Supl.  262 ;  People  v. 

mended  for  good  conduct  in  making  Robb,  8  N.  Y.  Supl.  418,  456 ;  People 

an  important  arrest  under  dangerous  v.  McClave,  8  N.  Y.  Supl.  515.     On 

circumstances ; .  and  it  was  decided  certiorari  to  review  the  action  of  the 
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§  1323.  Recovery  of  salary  after  restoration  upon  certio- 
rari.—  It  was  held  in  New  York  that  when  a  policeman  bad 
been  duly  appointed  and  entered  upon  the  performance  of  bis 
duties  and  he  was  removed  by  the  police  commissioners,  and 
upon  certiorari  the  order  of  removal  was  reversed  and  he 
was  restored  to  his  office,  he  could  recover  his  salary  which 
accrued  between  the  time  of  the  order  of  removal  and  the 
restoration,  and  without  any  abatement  on  account  of  earn- 
ings realized  from  his  former  trade  resumed  during  the  in- 
terim.^ But  where  another  officer  is  regularly  inducted  and 
occupies  as  an  o^cevde  facto  the  place  of  the  officer  removed, 
the  latter  cannot  sustain  an  action  for  his  salary  until  the 
right  to  the  office  is  judicially  determined  by  a  competent 
tribunal  in  a  direct  proceeding  for  that  purpose.^ 

§  1324.  City  marshals. —  The  powers  and  duties  of  a  city 
marshal  are  in  relation  to  municipal  affairs  similar  to  those  of 
the  sheriff  of  the  county.    He  is  the  chief  executive  officer 


mayor  and  council  of  a  city  in  dis- 
missing a  member  of  the  police  force, 
the  validity  of  the  appointment  of 
his  successor  cannot  be  considered. 
But  it  was  held  in  New  Jersey  that 
the  legality  of  the  relator's  own  ap 
pointraent  may  be  inquired  into,  for 
the  act  of  New  Jersey  of  March  25, 
1885,  section  1  (Supp.  Rev.,  p.  514), 
forbidding  the  dismissal  of  members 
of  the  police  force  except  for  cause 
and  after  trial,  applies  only  to  per- 
sons lawfully  in  possession  of  the 
office.  State  v.  City  of  Millville  (N.  J., 
1891),  21  Atl.  Rep.  568,  570.  An  offi- 
cer serving  under  the  appointment 
and  authority  of  the  board  of  police 
commissioners  cannot,  on  certiorari 
to  proceedings  for  his  removal,  ques- 
tion the  constitutionality  of  the  act 
constituting  the  board.  State  v.  Board 
of  Police  Comm'rs  (Ayers  v.  New- 
ark), 49  N.  J.  Law,  170.  The  term 
"  officer,"  as  used  in  a  charter  relating 
to  removals,  was  held  to  include  po- 
lice officers.  City  of  Jacksonville  v. 
AUen,  25  UL  App.  54 


iFitzsimmons  v.  City  of  Brooklyn, 
102  N.  y.  536;  s.  a,  7  N.  E.  Rep.  787. 
on  the  ground  that  the  salary  is  an 
incident  to  the  office  and  does  not 
depend  upon  contract 

2Selby  i;.  City  of  Portland,  14  Ore- 
gon, 243;  s.  G,  12  Pac.  Rep.  377.  See, 
also,  Dorsey  v.  Smyth,  28  Cal.  21; 
Douglass  V.  State,  31  Ind.  439;  City 
of  Philadelphia  v.  Rink  (Pa.),  3  Atl. 
Rep.  515;  People  v.  Potter,  63  Cal. 
127 ;  Meagher  v.  County  of  Storey,  5 
Nev.  244;  City  of  Philadelphia  v. 
Given,  60  Pa,  St.  136 ;  Mayor  &c  v. 
Woodward,  12  Heisk.  (Tenn.)  499; 
Mayor  &c.  v.  Hays,  25  Ga.  590; 
Dolan  V.  Mayor,  68  N.  Y.  274 ;  Bryan 
V.  Cattell,  15  Iowa,  438.  Where  a 
city  ordinance  provides  that  a  police- 
man for  absence  without  leave  shall 
forfeit  his  pay  except  in  cases  of 
sickness  properly  certified  by  a  phy- 
sician, he  must  have  produced  such 
certificate  to  recover  his  pay. 
Wilkes-Barre  v.  Myers,  113  Pa.  St 
895. 
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clothed  with  authority  to  apprehend  offenders  against  the 
municipal  laws.^ 


1  Attorney-General  v.  Connors  (Fla., 
1891),  9  So.  Rep.  7.  Where  the  mayor 
directed  the  marshal  to  post  notices 
requiring  the  owners  of  dogs  to  keep 
them  muzzled,  and  directed  that  all 
dogs  found  cunning  at  large  without 
muzzles  should  be  killed,  such  direc- 


tion was  held,  in  the  absence  of  an  or- 
dinance authorizing  such  regulation, 
to  give  the  marshal  no  authority  to 
kill  dogs  found  running  at  large  in 
violation  of  the  notice.  Stebbins  v. 
Mayer,  38  Kan.  573;  S.  C,  16  Pac. 
Eep.  745. 


CHAPTEE  XXXIII. 


WATER  AND  LIGHTS. 


§  1325.  Power  of  municipality  as  to 
water  supply. 
1336.  Contracts  for  water  supply. 

1327.  Limitations  upon  power   to 

contract 

1328.  Contracts  further  illustrated. 

1329.  The    same   subject    contin- 

ued —  Monopolies. 

1330.  Construction  of  contracts. 

1331.  The  same  subject  continued. 

1332.  No  exclusive  right. 

1333.  Rent  of  hydrants. 

1334.  Water-works  companies  un- 

der New  Jersey  statutes. 

1335.  Infringement     of     riparian 

rights. 

1336.  The   right  to   waters   of    a 

stream. 

1337.  Connecting  pipes. 


§  1338.  Liability     of     water-worAs 
companies. 

1339.  The  same  subject  continued. 

1340.  Water-rates. 

1341.  The  same  subject  continued. 

1343.  Collection  of  water-rents. 
1348.  Power   of     municipality   to 

contract  for  lights. 

1344.  The  same  subject  continued. 

1345.  Authorized    contracts    illus- 

trated. 
Unauthorized  contracts. 
Contract    for   gas    lighting 

construed. 
The  same  subject  continued. 
Construction  of  statutory  and 

charter  provisions. 
The  same  subject  continued. 


1346. 
1347. 

1,348. 
1349. 

1350. 


§  1325.  Power  of  municipality  as  to  water  snpply, — 

Under  authority  to  contract  for  a  water  supply  for  ten  years, 
a  town  cannot,  as  a  condition  to  its  grant  of  authority  to  a 
company  to  lay  pipes,  require  the  company  to  furnish  water 
for  twenty  years,  and  bind  itself  to  take  the  water  at  a  speci- 
fied rate  for  that  time.^  A  water  company  which  has  laid  its 
pipes  in  the  village  where  organized,  and  has  made  a  contract 
to  supply  another  town  with  water,  has  the  power  to  lay  its 


I  State  V.  Harrison  (1885),  46  N.  J. 
Law,  79.  It  was  intimated  in  the 
argument  that  since  the  town  had 
power  to  make  such  a  contract  for 
ten  years  the  resolution  [for  the 
twenty  years'  contract]  might  be  up- 
held for  that  term  and  set  aside  as  to 
the  excess.  But  the  court  said  the 
case  came  within  the  rule  that  al- 
though when  objectionable  parts  of 


ordinances  are  severable  from  the 
rest  they  will  be  disregarded,  when 
the  void  parts  are  essential  and  con- 
nected with  the  remainder  of  the  or- 
dinance the  '  whole  is  void.  Citing 
State  V.  Hoboken,  38  N.  J.  Law,  110; 
Staats  V.  Washington,  45  N.  J.  Law, 
318 ;  Siedler  v.  Chosen  Freeholders,  39 
N.  J.  Law,  633. 
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water-main  through  the  streets  of  an  intermediate  village  for 
the  purpose  of  carrying  on  its  contract,  under  the  statute  of 
New  York,  which  authorizes  any  such  corporation  to  lay  its 
pipes  in  any  street  of  an  adjoining  town  or  village  to  the  town 
or  village  where  it  was  organized,  and  another  statute  which 
confers  that  right  npon  such  corporations  contracting  to 
supply  other  towns  and  villages  with  water.*  A  city  permit- 
ted a  corporation  chartered  for  the  purpose  of  supplying  the 
city  with  water  to  construct  works  at  great  expense,  under 
an  agreement  with  the  city  that  the  privilege  should  be  ex- 
clusive. It  was  held  that  the  city  could  not  permit  competi- 
tion, on  the  ground  that  its  agreement  was  ultra  vires,  as 
tending  to  create  a  monopoly;  that  if  it  were  ultra  vires  the 
city  had  exhausted  its  power  in  the  premises.'^  While  a  cor- 
poration having  a  franchise  to  furnish  a  city  with  water  may 
condemn  private  property,  there  must  exist  a  real  necessity 
for  the  condemnation.  It  is  not  enough  that  the  acquisition 
of  certain  land  would  be  a  convenience,  and  would  enhance 
the  value  of  the  property  of  the  corporation  and  secure  a  bet- 
ter supply  of  water.' 

§  1326.  Contracts  for  water  supply. — A  statute  entitled 
"  An  act  to  enable  cities  to  supply  the  inhabitants  thereof 
with  pure  and  wholesome  water  "  has  been  held  to  authorize 

1  Village  of  Tarry  town  v.  Pocontico  private  right  and  in  hostility  to  the 

Water-works  Co.,  1  N.  Y.  Supl.  394.  ordinary  control  of  the  citizen  over 

^  Atlantic  City  Water-works  Co.  v.  his  estate,  and  statutes  authorizing 

Atlantic  City  (lS8o),  39  N.  J.  Eq.  367.  its  condemnation  are  not  to  be  ex- 

'  Spring  Valley  Water-works  v.  tended  by  inference  or  implication." 
San  Mateo  Water-works  (1885),  64  See,  also,  Le  Coul  v.  Police  Jury,  30 
Cal.  123,  quoting  from  the  language  La.  Ann.  308 ;  Jefferson  v.  Hazeur,  7 
of  the  court  in  Prather  v.  Jefferson-  La.  Ann.  182 ;  Fenwick  v.  East  Lon- 
ville  R  Co.,  52  Ind.  86,  as  follows :  —  don  Co.,  L.  R.  20  Eq.  544,  a  railway 
"  For  public  uses  the  government  has  condemnation  case  where  the  master 
the  right  to  exercise  its  power  of  of  the  rolls  said :  — "  I  think  the  case 
eminent  domain  and  take  private  is  concluded  by  the  authorities.  I 
property,  giving  just  compensation ;  should  have  thought  it  would  have 
but  for  public  convenience  it  has  been  by  good  sense  without  author- 
not  A  public  convenience  is  not  ity,  that  you  cannot  damage  your 
such  a  necessity  as  authorizes  the  neighbor's  property  merely  for  the 
exercise  of  the  right  of  eminent  do-  purpose  of  saving  yourself  a  little 
main.  The  taking  of  private  prop-  money  where  it  is  unnecessary  for 
erty  for  public  use  is  in  derogation  of  the  construction  of  the  railway." 
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a  city  to  contract  for  a  supply  of  water  for  public  and  private 
use.'  And  a  statute  providing  water  commissioners  for  the 
city  and  authorizing  them  to  contract  for  water  with  the 
commissioners  of  another  city  did  not  deprive  the  first  of  its 
power  to  contract  with  other  bodies  for  the  use  of  water 
under  the  general  powers  of  the  city.''  A  city  passed  two 
ordinances  under  which  it  contracted. with  a  company  organ- 
ized under  a  general  statute  for*he  constructi»n  and  opera- 
tion of  water-works,  to  pay  a  specified  sum  for  water  for 
public  purposes  for  an  indefinite  period.  An  information  was 
filed  in  the  name  of  the  attorney-general  to  set  aside  the  pro- 
ceedings for  fraud.  Before  determination  of  that  suit  the 
ordinances  were  repealed.  The  company  completed  their 
works,  but  took  no  steps  to  enforce  the  contract  for  some 
time.  When  the  company  brought  an  action  against  the  city 
upon  the  contract,  prosecutor,  a  tax-payer  iu  the  city,  appli'ed 
for  a  certiorari,  which  was  allowed.  It  was  held  that  neither 
the  city  nor  the  tax-payer  was  estopped  from  contesting  the 
authority  of  the  city  to  take  the  proceedings  in  question,  and 
that  the  writ  was  properly  allowed  if  applied  for  within  a 
reasonable  time  after  it  had  become  apparent  that  by  the  pro- 
ceedings a  burden  might  be  imposed  on  tax-payers.' 

§  1327.  Limitations  upon  power  to  contract. —  A  city 
council  has  no  power  to  contract  for  water  supply,  the  ex- 
pense exceeding  the  limit  of  expenditure  provided  by  law, 
and  not  provided  for  in  the  appropriation  ordinance  for  the 
current  year,  where  a  statute  has  made  it  criminal  for  city 
councils  to  incur  obligations  in  excess  of  the  appropriation  and 
limit  of  expenditure  provided  by  law.  And  a  statute  confer- 
ring on  cities  the  power  to  consent  to  the  association  of  per- 
sons for  supplying  water  and  laying  pipes  in  the  streets  would 
not  change  the  matter.*    And  a  contract  for  water  supply  in- 

iHackensack  Water  Co.  v.  City  of  ^Hackensack  Water  Co.  v.  City  of 

Hoboken  (1889),  51  N.  J.  Law,  220;  Hoboken  (1889),  61  N.  J.  Law,  220; 

S.  c,  17  Atl.  Rep.  307.    The  city  was  s.  C,  17  Atl.  Rep.  307. 

already  in    possession    of    its    own  3  State  «.  Atlantic  City  (N.  J.,  1887), 

water  plant  and  only  needed  a  sup-  9  Atl.  Rep.  759. 

ply  of  water,  not  to  build,  buy  or  ac-  *  Atlantic  City  Water-works  Co.  v. 

quire  works  or  franchises  for  the  Read,  50  N.  J.  Law,  665 ;  S.  a,  15  Atl. 

construction.  Rep.  10. 
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valid  under  that  statute  was  not  cured  by  other  statutes 
which  authorize  cities  not  already  supplied  with  water  to  con- 
tract for  such  supply  for  a  terra  not  exceeding  ten  years.' 
And  where  a  contract  for  a  water  supply  is  invalid  as  ultra 
vires,  the  public  are  not  estopped  from  setting  up  such  inva- 
lidity because  the  contracting  company  has  acted  under  the 
contract  in  constructing  its  works,  etc.,  knowing  the  illegality 
of  the  contract,  or  using  no  diligence  to  ascertain  whether  the 
council  exceeded  its  powers.* 

§  1328.  Contracts  further  illustrated. —  As  a  city  of  the 
second  class  in  Kansas  has  the  power  to  contract  for  water  to 
be  furnished  to  itself  and  its  inhabitants,  a  contract  for  that 
purpose  remains  binding  on  it  after  it  has  become  a  city  of 
the. first  class  as  expressly  provided  by  the  statute;  and  hence 
it  has  power  to  levy  a  tax  to  pay  such  contract  obligation.' 
In  the  absence  of  express  statutory  authority,  a  municipal 
corporation  cannot  make  a  permanent  and  exclusive  contract 
■with  a  water  company  to  build  water-works  and  supply  it 
with'  water.  Such  authority  cannot  be  implied  from  the  general 
power  conferred  by  its  charter  to  contract  for  the  needs  of  the 
municipality.*  An  ordinance  for  a  supply  of  water  to  a  mu- 
nicipality for  a  term  of  years  by  a  water  company  of  which  a 
majority  of  the  councilmen  were  directors  was  held  to  be  void 
where  a  statute  of  the  State  prohibited  any  memberj  officer 
or  agent  of  any  corporation  from  being  interested  in  any  con- 
tract for  the  sale  or  furnishing  of  any  supplies  or  materials  to 
it.  And  it  was  not  ratified  by  payments  for  water  made  by 
councils  none  of  whose  members  was  a  member  of  the  water 
company." 

1  Atlantic  City  Water-works  Co.  v.  S.  a,  17  AtL  Eep.  185 ;  23  W.  N.  C.  413. 
Read,  50  N.  J.  Law,  665 ;  S.  a,  15  AtL  "  It  is  almost  needless  to  say,"  said 
Rep.  10.  the  court,  "  that  a  contract  so  prohib- 

2  Atlantic  City  Water- works  Co.  v.  ited  by  law  is  utterly  void,  and  there 
Read,  xw^a.  is  no  power  that  can    breathe  life 

'  Manley  v.  Emlen,  46  Kan.  665 ;  into  such  a  dead  thing.   .   .   .    There 

S.  C,  27  Pac.  Rep.  844  was  no  ratification  of  the  contract 

*  Greenville  Water-works  Co.  v.  because  there  was  no  contract  to  rat- 
City  of  Greenville  (Miss.,  1890),  7  So.  ify.  The  water  company  never  con- 
Rep.  409.  tracted    with    the    borough.     They 

6  Borough    of  Milford  v.  Milford  contracted  with  themselves  to  supply 

Water  Co.  (1889),  134  Pa.  St.  610;  the  latter  with  water;  to  that  agree- 
82 
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§  1339.  The  same  subject  continued  —  Monopolies.— A 

contract  between  a  city  and  a  water- works  company  provided 
that  if  the  company  should  fail  at  any  time  to  furnish  an  ade- 
quate supply  of  water  for  all  fire,  sanitary  and  other  public 
purposes,  no  rent  should  be  paid  by  the  city  during  the  time 
of  such  failure.  A  subsequent  paragraph  provided  that  the 
company  "guarantied  at  all  times  to  furnish,  if  required, 
.  .  .  a  sufficient  force  or  pi*ssiire  to  throw "  a  certain 
amount  of  water  a  specified  distance.  It  was  held  that  the 
company's  failure  to  comply  with  the  latter  requirement  did 
not  entitle  the  city  to  suspend  payment  of  rent,  but  its  rem- 
edy was  by  action  for  breach  of  guaranty.*  •  A  contract  by 
which  a  city  gives  a  water  company  the  exclusive .  right  to 
furnish  the  city  with  water  for  public  purposes  for  twenty-five 
years,  at  a  certain  amount  per  year,  is  illegal,  as  creating  a 
monopoly.^  A  v?ater-works  company  had  a  contract  for  a 
supply  of  water  to  a  Michigan  village.  Subsequently  this  vil- 
lage by  a  change  of  charter  became  a  city,  and  subsequently 
under  authority  froik  the  legislature  established  water-works 
of  its  own.  It  then  endeavored  to  get  rid  of  the  old  company, 
which  was  still  supplying  its  customers,  on  various  grounds. 
It  was  urged  for  one  thing  that  when  the  village  became  a 
city  that  ended  the  contract.     To  this  the  court  held  that  as 

ment  the  borough  was  not  a  party  in  there  was  no  actual  fraud  or  in- 
a  legal  sense.  It  is  true  the  borough  tended  in  the  present  case,  but  we 
might,  after  its  council  had  become  will  not  allow  it  to  be  an  entering 
purged  of  the  members  of  the  water  wedge  to  destroy  the  act  of  1860.  Of 
company,  have  passed  an  ordinance  what  possible  ■  use  would  that  act  be 
similar  [to  the  one  in  question]  and  if  its  violations  are  condoned  and 
thus  have  entered  into  a  new  con-  its  prohibited  criminally  condemned 
tract  But  no  such  ordinance  was  contracts  allowed  to  be  enforced 
passed,  and  neither  councils  nor  the  under  the  guise  of  an  implied  ratifl- 
ofldcera  of  the  municipality  can  con-  cation?  It  is  too  plain  for  argument 
tract  in  any  other  way.  It  is  one  of  that  the  payment  by  councils  for 
the  safeguards  of  municipal  corpo-  ■  some  years  for  water  actually  fur- 
rations  that  they  can  only  be  bound  nished  created  no  contract  to  accept 
by  a  contract  authorized  by  an  ordi-'  and  pay  for  it  in  the  future." 
nance  duly  passed.  The  act  of  1800  i  Wilson  v.  City  of  Charlotte, 
[prohibiting  members  to  be  interested  108  N.  C.  131;  s.  C,  13  S.  R  Rep.  846. 
in  contracts]  is  another  and  valuable  2  Altgelt  v.  City  of  Antonio  (Tex.), 
safeguard  thrown  around  municipal-  17  S.  W.  Rep.  75,  following  City  of 
ities.  It  was  passed  to  protect  the  Brenham  v.  Water  Co.,  67  Tex.  545 ; 
people  from  the  frauds  of  their  own  s.  C,  4  S.  W.  Rep.  143. 
servants    and    agents.     It    mav    be 


§  1330.]  WATEE   AND   LIGHTS.  1299 

the  charter  as  a  city  made  the  city  the  successor  both  to  rights 
and  to  obligations  of  the  village,  this  in  law  continued  the 
body  politic  as  the  same  legal  body.  There  was  no  legisla- 
tion necessary  to  adjust  the  new  relations  of  the  water  com- 
■  pany  and  the  city.*  It  was  further  held  that  a  water  company 
authorized  by  \ts  charter  to  lay  pipes  and  distribute  water  in 
a  city  had  a  right  of  access  to  the  streets  or  alleys  for  that 
purpose,  which  right  must  be  exercised  in  harmony  with  the 
public  convenience ;  and  it  was  the  duty  of  the  city  to  regu- 
late its  exercise  by  ordinance  in  such  a  way  as  to  prevent 
injury  to  other  interests  while  not  interfering  with  the  rea- 
sonable exercise  of  such  right.* 

§  1330.  Constrtiction  of  contracts. —  A  Missouri  statute 
provides  that  "  any  city,  town  or  village,  the  plat  of  which 
has  been  filed  in  the.  recorder's  office  of  the  county  in  which 
the  same  is  situate,  may,  together  with  the  territory  which  is 
or  may  be  attached  thereto,  be  organized  in  a  single  school 
district,  and  when  so  organized  shall  be  a  body  politic."  It 
has  been  held  that  when  schools  formerly  under  control  of  a 
city  are  organized  under  this  law,  the  property  in  the  school 
buildings  does  not  cease  to  be  in  the  city,  and  hence  a  water 
company  which  contracts  to  furnish  water  free  of  charge  for 
"all  public  buildings  and  ofiBces  of  the  city  "  is  bound  to  "sup- 
ply the  school  buildings ;  especially  so  when  the  contract  was 
made  before  the  schools  were  so  organized,'  The  rule  that  a 
court  in  construing  a  doubtful  provision  of  a  contract  will 
follow  the  interpretation,  placed  upon  it  by  the  parties  does 
not  apply  to  contracts  made  by  a  municipal  corporation  in 
matters  affecting  the  public  interest.* 

1  City  of  Grand  Rapids  v.  Grand  preceding  note.  Tlie  court  said  :— 
Rapids  Hydratdio  Co.  (1887),  66  Mich.  "  It  may  be  said  that  the  construction 
606 ;  S.  a,  33  N.  W.  Rep.  749.  See,  given  to  a  doubtful  provision  by  the 
also,  St  Louis  Gas  Light  Co.  v.  City  parties  to  a  contract,  and  affecting 
of  St  Louis,  46  Mo.  131.  their  interest  only,  often  influences 

2  City  of  Grand  Rapids  v.  Grand  courts  in  their  judgment,  upon  the 
Rapids  Hydraulic  Co.,  supra.  reasonable  presumption  that  the  par- 

3  National  Water-works  Co.  v.  ties  to  a  judgment  [contract?]  are'  in 
School  District  No.  7,48  Fed.  Rep.  a  condition  to  best  know,  what  was 
523.  meant  or  intended  by  it,  and  more- 

*  National  Water-works  Co.  v.  over  likely  to  guard  their  interest 
School  District  No.  7,  cited  in  the    The  force  of  such  reasoning  is  broken 
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§1331.  The  same  subject  coutlnned. —  A  contract  for  a 
supply  of  water  was  made  in  these  terms : —  The  payment  of 
an  agreed  annual  rental  by  the  city  to  the  water  company 
contracted  with  was  made  dependent  upon  the  latter  supply- 
ing water  for  .thirty  years,  unless  the  city  sooner  purchased 
the  works,  the  water  to  be  taken  from  wells  and  springs,  suf- 
ficient to  supply  all  the  inhabitants  of  the  city  with  whole- 
some water  for  domestic  and«fire  purposes.  Payment  of 
the  rental  was  not  to  begin  "until  the  completion  of  the  works 
in, practical  compliance  with  the  contract,  nor  until  accepted 
hj  the  common  council  of-  the  city.  In  an  action  for  breach 
of  contract  in  failure  to  accept  the  works  when  the  con- 
tractor had  completed  them,  it  was  argued  on  demurrer  that 
there  was  not  stated  a  cause  of  action,  in  that  the  decla- 
ration had  not  alleged  that  the  company  had  provided  the 
supply  of  water  contracted  for,  the  contention  of  the  city 
being  that  the  provision  in  the  contract  as  to  a  sufficiency  of 
water  was  a  condition  precedent  to  their  being  obliged  to  ac- 
cept the  works.  The  Supreme  Court  of  Michigan  held  that 
it  was  a  condition  subsequent  to  acceptance,  and  the  covenant 
a  continuing  one,  protecting  the  city  from  payment  of  rent  in 
case  the  water  was  not  supplied  according  to  its  terms,  over- 
ruled the  demurrer  and  ordered  the  case  to  proceed.' 

when  we  come  to  apply  it  to  munici-  -porators,  especially  in  a  case  involv- 
pal  corporations.  They  must  of  ne-  ing  public  intersts." 
cessity  have  their  affairs  conducted  i  Adrian  (Mich.)  Water-works  V. 
by  persons  selected  according  to  law,  City  of  Adrian  (1887),  64  Mich.  684; 
who  often  have  but  a  general  public  a  C,  31  N.  W.  Eep.  529.  The  court 
interest  in  the  matter  intrusted  to  said : — "  Defendant  insists  that  it  is 
them,  are  frequently  changed  and  not  made  a  condition  precedent  to  pay- 
always  the  best  calculated  to  construe  ment  for  this  water  or  to  acceptance 
contracts  made  by  their  predecessors,  of  the  works  that  the  water  shall  be 
This  is  illustrated  to  some  extent  in  taken  from  the  wells  and  springs  and 
the  case  before  the  court,  in  which  that  it  shall  be  sufiBcient.in  quantity, 
school  directors  of  one  board  con-  before  defendant  is  obliged  to  accept 
tracted  to  pay  and  the  same  or  an-  the  works,  to  supply  all  the  inhabit- 
Other  set  of  directors  refused  pay-  ants  of  the  city  for  thirty  years  with 
Blent.  A  court  asked  to  construe  wholesome  water  for  domestic  and 
the  provisions  of  a  contract  under  fire  purposes,  and  that  the  perform- 
Buch  or  similar  circumstances  may  ance  of  this  condition  must  be  al- 
well  hold  itself  free  to  do  so  without  leged  in  the  declaration.  .  .  .  The 
being  influenced  by  the  views  enter-  several  clauses  of  the  contract  must 
tained  or  even  acted  on  by  the  cor-  be  construed  together  and  the  intent 
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§  1332.  No  exclusive  right.—  It  has  been  held  in  Penn- 
sylvania that  a  water  company  had  no  exclusive  right  to  l&,y 
its  pipes  in  the  streets,  or  to  supply  water  to  the  inhabitants, 
by  reason  of  the  statute  which  provides  that  "  the  right',  to 
have  and  enjoy  the  franchises  and  privileges  of  such  incorpo- 
ration within  the  district  or  locality  covered  by  its  charter 
shall  be  an  exclusive  one;  and  no  other  company  shall  be  in- 
corporated for  that  purpose  until  the  said  corporation  shall 
have  from  its  earnings  realized,  and  divided  among  its  stock- 
holders, during  five  years,  a  dividend  equal  to  eight  per  cent, 
per  annum  upon  its  capital  stock,"  as  against  an  individual' who 
had  introduced  water  into  a  borough  with  its  consent  before 
the  water  company  acquired  its  charter.' 
• 

§  1333.  Eent  of  hydrants. —  The  fact  that  an  ordinance 
granting  a  person  the  right  to  supply  water  to  a  city  and  its 
inhabitants,  and  agreeing  that  the  city  should  pay  a  certain 
annual  rent  for  hydrants,  was  passed  irregularly,  and*  pro- 
cured by  such  person's  bribing  members  of  the  council;  will 
not  affect  the  right  of  a  water  company  that  purchased  such 
person's  franchise  without  notice  of  the  irregularity  and  fraud, 
and  expended  money  in  the  construction  of  water-wxjrksj  to 
recover  the  agreed  rent  for  hydrants  actually  furnished  to  and 
used  by  the  city.^    And  where  a  water  company,  undfer  an 

of  the  parties  arrived  at  from  the  habitants  of  small  towns  with  watfr, 
whole  iAtrument.  It  provides  in  and  to  that  end  prohibited  the.  for- 
positive  and  unmistakable  terms  mation  pf  rival  companies  until  they 
when  the  conttact  shall  be  com-  should  have  become  profitable ;  but 
pleted  in  section  7.  It  would  be  an  it  was  never  intended  that  said  corn- 
unreasonable  and  strained  construe-  panies  should  interfere  with  rights 
tion  of  the  contract  to  hold  that  the  vested  prior  to  their  formation,  nor 
company  must  in  advance  of  its  re-  to  place  municipal  corporations  at 
quirement  for  use  for  twenty  or  their  mercy  for  a  supply  of  water, 
thirty  years  have  a  supply  of  water  In  this  view,  the  law  is  wholesome 
sufficient  to  supply  all  the  inhab-  and  can  do  no  harm.  In  the  view 
itants  the  city  will  contain  twenty  or  contended  for,  it  might  become  an 
thirty  years  hence."  engine  of  oppression."  See,  also, 
'  Appeal  of  Freeport  Water-works  Lehigh  Water  Company's  Appeal 
Co.  (1889),  129  Pa.  St  605;  S.  C,  18  102  Pa.  St  515. 

Atl.  Rep.  560.    Paxson,  C.  J.,  said : —       ^  Burlington  Water-works  Co.  ix. 

"The  evident  object  of  the  [statute]  City  of  Burlington,  43  Kan.  725;  s, 

was  to  encourage  the  formation  of  c,  23  Pac.  Rep.  1068.    The  following 

water  companies  to  supply  the  in-  is  from  the  opinion  of  the  court:  — 
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agreement  with  a  city,  furnishes  to  a  city  and.  its  inhabit- 
ants water,  and  to  the  city  the  use  of  certain  hydrants,  and 
the  water  appears  and  is  believed  to  be  good,  and  is  received 
by  the  city  and  its  inhabitants  without  objection  for  about  a 
year,"  the  city  when  it  is  sued  for  the  rent  of  the  hydrants  can- 
not then  set  up,  as  a  fall,  complete  and  absolute  defense  to  the 
action,  that  the  water  furnished  by  the  company  was  not 
good.' 

§  1334-.  Water-works  companies  under  New  Jersey  stat- 
utes.—  The  New  Jersey  statute  entitled  "An  act  for  the 
construction,  maintenance  and  operation  of  water-works  for 
the  purpose  of  supplying  cities,  towns  and  villages  of  this  State 
with  water  "  authorizes  the  formation  o^  more  than  one  com- 
pany in  a  city,  town  or  village  for  the  purposes  designated.* 


"  After  a  city  through  its  officers  and 
another  have  united  in  carrying  on 
and  consummating  a  fraud  and  con- 
jSpiracy  whereby  they  have  induced 
an  innocent  third  person  to  expend 
large  sums  of  money  for  the  benefit 
of  the  city  and  its  inhabitants,  and 
upon  an  agreement  that  such  city 
would  pay  for  a  certain  named  por- 
tion of  such  benefit  to  be  received  by 
it,  may  the  city  then,  after  it  has  re- 
ceived the  contemplated  benefit  and 
as  against  such  innocent  third  per- 
son, repudiate  the  agreement  and  re- 
fuse to  pay  for  any  portion  of  such 
benefit  because  of  the  original  fraud 
and  conspiracy  entered  into  and  con- 
summated by  itself  or  its  officers 
and  the  other  original  party?  We 
would  think  not." 

•  Burlington  Water-works  Co.  v. 
City  of  Burlington,  43  Kan.  735. 

*  State  V.  Consumers'  Water  Co.,  51 
_N.  J.  Law,  430 ;  s.  C,  17  Atl.  Eep.  834. 
The  prosecutor  rested  its  claim  of  an 
exclusive  franchise  on  three  grounds, 
twQ  of  which  were  as  follows:  — 
First,  the  words  of  the  act  in  provid- 
ing "  that  any  number  of  persons  not 
less  than  seven    .    .    .    may  form  a 


company  for  the  purpose  of  con- 
structing, maintaining  and  operating 
water-works  in  any  city,  town  or 
village,  .  .  .  for  the  purpose  of 
supplying  such  city,  town  or  village 
and  the  inhabitants  thereof  with 
water;"  secondly,  the  fact  that  tha 
consent  of  the  municipal  authorities 
was  by  the  statute  made  necessary 
for  the  creation  of  the  company. 
The  court  said :  — "  The  fii'st  reason, 
because  the  act  speaks  of  the  forma- 
tion of  a  company  and  not  of  com- 
panies in  any  city,  town  or  village, 
has  no  substance.  Similar  language 
is  used  in  our  general  corporation 
act^  general  railroad  law  and  general 
canal  law,  but  it  has  never  been  sug- 
gested or  supposed  that  they  con- 
ferred exclusive  franchises.  Under 
the  railroad  and  canal  laws,  also,  the 
locality  in  which  each  company  is 
to  operate  must  be  as  precisely  de- 
fined as  under  the  statute  which  we 
are  now  considering.  Kor  has  the 
second  ground  any  firmer  support 
It  is  as  reasonable  to  assume  that  the 
local  authorities  were  invested  with 
the  right  of  giving  or  withholding 
consent  in  order  that  they  might  act 
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The  statute  of  'Sew  Jersey  which  authorizes  the  formation  of 
water  companies  to  supply  municipalities  with  water  has  been 
held  not  to  be  void^  as  special  legislation,  though  it  applies 
solely  to  municipalities  having  populations  ranging  between 
five  hundred  and  fifteen  thousand,  since  the  legislature  might 
reasonably  conclude  that  a  difference  in  the  size  of  the  various 
municipalities  within  the  State  would  necessitate  a  difference 
in  the  method  of  supplying  them  with  water.^  A  water  com- 
pany lawfully  formed  under  the  New  Jersey  statute  authorizing 
the  formation  of  corporations  to-supply  water  to  cities,  towns 
and  villages  acquires,  at  its  incorporation,  by  force  of  the  stat- 
ute, a  right  to  lay  its  pipes  in  the  public  highways,  and  the  only 
control  which  the  local  authorities  may  exercise  over  it  in 
laying  its  pipes  is  such  as  may  be  necessary  to  prevent  it  do- 
ing anything  which  will  unnecessarily  obstruct  or  otherwise 
interfere  with  public  travel.^ 

§  1335.  Infringement  of  riparian  rights. —  It  has  been 
held  in  New  York  thkt  a  water  company  organized  under  the 
statute  of  that  State  for  the  purpose  of  supplying  Water  to 
villages  which  authorizes  the  acquisition  of  riparian  rights  for 
that  purpose,  and  water  commissioners  of  a  village  acting 
with  it,  after  acquiring  land  above  and  below  the  land  of  an- 
other on  the  river  intended  as  the  source  of  supply,  and  ex- 
pending large  amounts  in  the  construction  of  reservoirs  and 
dams  fpr  its  purposes,  and  beginning  condenination  proceed- 
ings against  this  other  party  to  acquire  his  water  rights  and 
proposing  to  erect  a  dam  and  reservoir  on  his  land,  should  be 
enjoined  from  so  doing,  it  appearing  that  these  rights  were 
necessary  to  the  other  party,  and  to  allow  them  to  divert 
the  water  at  that  point  would  greatly  injure  him.'  It  has 
also  been  held  in  the  same  State  that  water  companies  organ- 
ized-under  that  statute  cannot,  in  exercising  the  authority 
given  them  to  have,  hold  and  occupy  any  of  the  waters  of  the 

upon  an  attempt  to  form  a  second  i  State  v.  Moore  (N".  J.),  32  Atl.  Eep. 

or  third  company  as  to  suppose  that  993. 

such  right  had  reference  to  the  first  ^  Atlantic  City  Water-works  Ca  w, 

company  itself.    The  public  interests  Consumers'  Water  Co.  (1888),  44  N. 

of   the    municipality  might  be   in-  J.  Eq.  437. 

volyed  in  the  later  applications  as  spooontico    Water -works    Ca  v. 

greatly  as  in  the  earliest  one."  Bird  (1880),  4  N.  Y.  Supl.  317. 
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State,  with  the  provision  that  they  cannot  in  so  doing  infringe 
on  any  private  right,  are  entitled  to  divert  from  the  streams 
upon  which  they  have  acquired  land  for»a  reservoir  the  sur- 
plus water  above  what  is  required  by  lower  riparian  owners 
for  the  uses  to  which  they  have  been  accustomed  to  devote  it, 
but  they  cannot  divert  the  water  required  by  them  for  such 
uses.'  A  borough  in  Pennsylvania  has  a  right  to  take  as 
much  water  from  a  flowing  streaA  as  is  necessary  for  the  uses 
of  its  inhabitants,  proper  compensation  being  made  for  injury 
resulting  therefrom  to  ripari"an  proprietors  above  or  below, 
under  the  authority  given  in  the  borough  act  "to  provide  a 
supply  of  water  for  the  use  of  its  inhabitants,  to  make  all 
needful  regulations  for  the  protection  of  the  pipes.'"* 

§  1336..  The  right  to  waters  of  a  stream. —  It  has  been 
held  in  Pennsylvania  that  a  private  corporation,  vested  with 
the  right  of  eminent  domain  for  the  purpose  of  supplying  a 
city  with  water,  does  not,  by  the  mere,  purchase  of  land  on 
which  is  a  spring,  acquire  the  right  to  divert  the  water  of  the 
spring  from  its  natural  channel,  in  order  to  supply  the  city 
with  water,  without  making  compensation  or  tendering  secu- 
rity, since  its  purchase  of  the  land  gives  it  merely  the  rights 
of  a  riparian  owner.'    It  has  also  been  held  in  Vermont  that  a 

1  Crownen  v.  Wellsville  Water  Co.,  19  Atl.  Rep.  1007 ;  s.  c,  26  W.  N.  C. 
3  N.  Y.  Supl.  177.  110.-    "  It  was  conceded  upon  the  ai- 

2  Appeal  of  Haupt  (1889),  1S5  Pa.  gument  that  the  company  had  the 
St  211 ;  s.  a,  23  W.  N.  C.  545 ;  17  Atl.  power  to  divert  it  under  its  power  of 
Rep.  436,  in  which  case  it  was  held  eminent  domain.  But  it  has  never 
that  a  borough  which  had  con-  exercised  such  right  To  do  so  in- 
structed a  reservoir  on  a  tract  of  volves  compensation  to  those  who 
land  purchased  by  it  through  which  are  or  may  be  injured  by  such  diver- 
a  creek  flowed,  and  conveyed  the  sion.  Compensation  was  not  made 
water  several  miles  to  the  borough  nor  security  tendered.  While  a  city 
for  the  use  of  its  inhabitants,  had  or  borough  or  company  having'  the 
rights  more  than  those  of  a  riparian  right  of  eminent  domain  may  take  a 
owner,  having  the  power  to  condemn,  spring  or  stream  of  water  to  supply 
as  stated  in  the  text,  and  was  en-  a  muuicipality,  it  can  only  do  so  by 
titled  to  an  injunction  to  restrain  an-  making  compensation  to  those  wha 
other  borough  from  taking  water  are  deprived  of  the  use  of  the  water 
from  the  same  stream  for  the  use  of  as  provided  by  the  constitution.  A 
the  lattei",  the  supply  of  water  being  taking  without  compensation  is  a 
limited.  trespass,  as  much  so  as  the  taking  of 

»  Lord  V.  Meadville  Water  Co.  (Pa.),     land  by  a  railroad  company  to  con- 
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water  company  authorized  by  its  charter  to  take  water  from 
a  stream,  by  purchase  or  otherwise,  to  supply  a  town  with, 
water  "for  the  extinguishment  of  fires,  and  for  domestic, 
sanitary  and  other  purposes,"  had  no  right  as  against  the  mill- 
owners  on  the  stream  below  its  dam  to  take  more  water  than 
is  ordinarily  needed  for  the  purposes  enumerated,  in  order  to 
use  the  surplus  for  its  own  benefit  in  supplying  power  to 
manufactories,  though  this  larger  supply  might  be  necessary 
to  protect  the  town  in  case  of  a  general  conflagration."  It 
has  been  held  that  a  water  company  was  not  restricted,  under 
a  Maine  statute  which  authorized  it  to  "  take,  detain  and  use 
the  water  of  Oyster  River  pond  and  all  streams  tributary 
thereto,"  to  such  a  taking  as  would  not  interfere  with  the 
natural  flow  of  the  streain  below  the  pond,  nor  to  a  detention 
of  the  waters  in  reservoirs  outside  of  the  pond,  but  was  au- 
thorized to  detain  such  waters  in  the  pond  itself.^  And  a 
notice  by  such  water  company,  pursuant  to  the  terms  of  its 
charter,  that  it  would  take  from  a  pond  as  much  water  as 


struct  its  road  without  making  com- 
pensation or  filing  a  bond  with  se- 
curity as  provided  by  law.  Where 
the  power  to  take  exists  it  must  be 
exercised  according  to  law.  If  it  is 
not,  the  corporation  so  taking  be- 
comes a  trespasser  and  may  be  pro- 
ceeded against  asi  such.  It  is  a  mis- 
take to  assume  that  the  purchase  of 
this  acre  of  land  gave  the  company  an 
absolute  right  to  the  spring  of  water. 
The  water  did  not  pass  by  the  deed 
beyond  its  reasonable  use  by  the 
vendee  as  a  riparian  owner." 

1  In  re  Barry  Water  Co.  fVt),  30 
Atl.  Rep.  109. 

2  Ingraham  v.  Camden  &  E.  Water 
Co.,  83  Me.  335 ;  S.  a,  19  Atl.  Rep. 
861.  "  It  is  contended  for  the  com- 
plainants," said  the  court,  "  that  in- 
asmuch as  the  act  allows  an  appro- 
priation of  the  waters  of  the  pond 
and  its  tributaries  above  the  pond 
and  makes  no  mention  of  the  brook 
below  the  pond,  the  implication  is 
that  the  natural  &ow  of  the  brook  is 


not  to  be  prevented,  and  that  the 
corporation  are  to  take  only  such 
surplus  water  as  can  be  diverted 
without  injury  to  a  beneficial  use  of 
the  flow  of  the  brook  as  heretofore 
customarily  enjoyed.  And  it  is  con- 
tended that  the  intention  of  the  act 
was  not  that  the  corporation  would 
retain  the  waters  wholly  within  the 
limits  of  the  pond,  but  that  they 
would  carry  its  surplus  in  a  state  of 
high  water  oflE  into  reservoirs  to  be 
established  in  other  places.  We 
think  it  a  strained  construction  .  of 
the  act  to  say  that  the  defendants 
must  divert  the  waters  of  the  pond 
in  such  a  manner  and  to  such  an  ex- 
tent and  at  such  times  that  there 
will  be  no  interference  with  any 
rights  of  proprietors  on  the  brook 
below.  The  act  authorizes  the  cor- 
poration to  detain  the  waters  of  the 
pond  —  not  merely  a  portion  —  but 
all  of  them.  No  words  qualify  the 
amount  to  be  taken.  The  grant  is- 
absolute." 
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might  be  required  by  it,  not  exceeding  seven  tiundred  and 
fifty  thousand  gallons  in  twenty-four  hours,  was  held  suffi- 
ciently definite  as  to  the  quantity  taken  to  estimate  the  dam- 
age to  lower  proprietors,  as  it  would  be  presumed  that  the 
company  consumed  the  entire  amount  specified.' 

§1337.  Connecting  pipes. —  A  water  company  having  a 
contract  with  a  city  by  which  it  Jias  the  right  to  maintain 
water-works,  and  to  lay  d6wn  pipes  and  mains  in  and  along 
all  the  streets  and  alleys  of  the  city,  for  the  purpose  of  supply- 
ing water  for  domestic  and  other  purposes,  where  those  tak- 
ing water  for  private  use  were  required  to  construct  and  keep 
in  repair  at  their  own  expense  the  pipes  and  fixtures  on  their 
premises  connecting  with  the  pipes,  in  the  streets,  has  no 
power  to  prevent  a  plumber  from  laying  connecting  pipes  on 
private  premises  at  the  instance  of  the  owners  thereof,  nor  to 
require  a  bond  for  the  payment  of  any  damages  caused  by  the 
negligence  of  the  plumber  in  his  work.''  Neither  can  a  city 
"in  such  a  case  delegate  to  the  water  company  the  power  to 
require  a  license  from  plumbers  employed  by  citizens  to  lay 
such  connecting  pipes.' 

1  Ingrabam  v.  Camden  &  R.  Water  other,  to  enter  on  his  premises  and 
Co.,  83  Me.  335  j  S.  C,  19  Atl.  Rep.  861.  perform  labor  for   his  private  use 

2  Franke  v.  Paducah  Water  Supply  that  the  company  is  under  no  obliga- 
Co.  (Ky.),  11  S.  W.  Rep.  433;  718.  The  tion.  whatever  to  perform.  That  the 
court  remarking  that  the  contract  •  connection  should  be  properly  made 
ordinance  conferred  no  power  on  the  oaunot  be  questioned,  and  by  one 
company  to  prescribe  the  qualifioa-  competent  to  make  it,  but  the  right 
tions  of  a  plumber,  etc.,  proceeded  as  of  determining  who  is  qualified  is  not 
follows :  — "  If  such  a  power  had  with  the  company.  That  the  council 
been  conferred  it  would  be  in  plain  of  the  city  may  require  a  license  of 
violation  of  the  fundamental  law  of  all  plumbers  for  the  protection  of  the 
the  city.  A  delegation  of  power  to  people  from  fraud  and  imposition 
one'  corporation  or  to  one  man  in  a  may  be  conceded ;  but  when  such 
city  to  determine  who  shall  exercise  power  is  conferred  upon  a  corpora- 
a  particular  trade,  and  to  provide  tion  it  is  such  a  delegation  of  legisla- 
penalties  for  misconduct  or  neglect  tive  control  as  cannot  be  sanctioned! 
In  the  discharge  of  his  duties,  is  also  In  this  case  the  exercise  of  appel- 
in  plain  violation  of  the  organic  law.  lant's  avocation  in  the  city  where  he 
The  effect  of  this  legislation  on  the  lives  is  destroyed,  and  the  right  of 
part  of  the  appellee  (the  company)  is  its  citizens  placed  in  the  hands  of  the 
to  destroy  the  trade  and  profession  corporation  to  be  disposed  of  as  the 
of  the  appellant  and  to  compel  the  corporation  may  see  projJer." 
citizen  either  to  employ  the  company  'Franke  v.  Paducah  Water  Supply 
or  some  one  named  by  if,  and  none  Co.,  supra. 
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§  1338.  liability  of  water-works  companies. —  The  Iowa 
Supreme  Court  has  held  that  the  statute  of  that  State  which 
authorizes  cities  to  contract  for  the  building  and  operation  of 
water-works  by  individuals  or  companies  confers  no  power  tc 
contract  with  such  individual  or  company  to  indemnify  a  citi- 
zen or  tax-payer  for  damages  which  he  may  sustain  by  reason 
of  a  failure  to  furnish  water  as  provided  in  the  contract,  so 
as  to  enable  the  citizen  to  maintain  an  action  in  his  own 
name.*  And  he  cannot  maintain  such  a  suit  even  though  a ; 
specified  fund  has  been  raised  by  the  city  by  taxation  to  pay 
for  a  sufficient  supply  of  water  for  use  in  case  of  fires,  and  the 
plaintiff  has  contributed  to  such  fund.^  It  was  also  held  in 
this  case  that  the  ordinance  providing '  that  the  water  com- 
pany should  be  liable  for  all  injuries  to  personal  property 
caused  by  its  negligence  in  the  construction  or  operation  of 
said  works,  and,  should  the  city  be  sued  therefor,  upon  notifi- 
cation it  should  be  the  duty  of  the  company  to  defend  or  set- 
tle such  suit,  referred  onlyto  injuries  for  which  the  city  would 
be  liable  if  "aused  by  its  negligence,  and  hence  no  action 
would  lie  against  the  water  company  for  the  burning  of  prop- 
erty by  reason  of  the  insufficient  supply  of  water,  as  none 
would  lie  against  the  city  in  such  case.' 

§1339.  The  same  subject  continued. —  In  an  action  for 
the  value  6t  property  destroyed  by  fire  as  alleged  by  reason  of 
a  water  company's  not  furnishing  a  sufficiency  of  water  under 

1  Becker  v.  Keokuk  Water-works  supra.  See,  also,  Vanhora  v.  City  of 
(1890),  79  Iowa,  419 ;  S.  C,  44  N.  W.  Des  Moines,  63  Iowa,  448,  deciding 
Eep.  694.    Ttie  court  said :  —  "  Mu-    that  tlie  city  was  not  liable  for  the 

.nicipal  corporations  have  andcanex-  failure  of  the  water-works  company 

ercise  onl,  such  powers  as  are  ex-  to  furnish  the  water  required  by  its 

pressly  granted  to  them  by  law,  and  contract  to    extinguish  fires,  even 

such  incidental  ones  as  are  neces-  though  the  city  had  taken  a  contract 

sary  to  make  those  powers  available,  from  the  company  t'o  protect  it  from 

and  are   essental  to  effectuate  the-  liability  which  might  arise  from  mal- 

purposes   of   the  corporation ;    and  feasance  or  neglect  ou  the  part  of  the 

those  powers  are  strictly  construed.''  company ;  further,  that  the  city  could 

Clark  V.  City  of  Des  Moines,  19  Iowa,  not  assume  a  liability  for  negligence 

913.;  McPherson  v.  Foster,  43  Iowa,  where  none   was  imposed  by  law, 

57.  and  that  the  contract  of  indemnity 

2  Becker  v.  Keokuk  Water-works,  must  be  regarded  as  having  refer- 
gupra,  cited  in  the  preceding  note.  ence  to  existing  grounds  of  liability 

'  Becker  v.  Keokuk  Water-works,    and  not  as  creating  new  ones. 
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its  contract  with  a  city,  it  was  held  by  the  Court  of  Appeals 
of  Kentucky  that  where  a  water  company  makes  a  contract 
with  a  city,  the  declared  object  of  which  was  the  protection 
of  private  property  against  fire,  an  action  against  the  company 
for  the  destruction  of  property  by  fire,  caused  by  the  failure 
of  the  company  to  supply  a  suflicient  amount  of  water  to  ex- 
tinguish it,  could  not  be  defeated  on  the  ground  that  the 
plaintiff's  damages  were  not  the  pnpximate  result  of  the  com- 
pany's negligence  ;■  also  that  the  contract  of  this  water  company 
with  a  city  having  declared  that  it  was  made  for  the  protection 
of  private  property  against  destruction  by  fire,  and  provided 
that  the  city  might  rescind  it  for  failure  of  the  company  to 
furnish  an  adequate  supply  of  water  for  five  months,  and  that 
the  rents  should  cease  in  case  the  water  supply  was  cut 
off  more  than  five  days,  it  was  held  the  only  exemption 
from  liability  contained  in  the  contract  being  for  damages  oc- 
casioned by  a  temporary  suspension  of  the  works,  upon  notice, 
for  repairs  or  extension,  the  necessary  inference  must  be  that, 
in  the  absence  of  such  excuse,  and  while  the  contract  was  in 
force,  the  company  would  be  liable  for  its  failure  to  furnish 
water  sufficient  to  extinguish  fires.^  And  on  a  petition  for  re- 
hearing the  court  held  that  the  contract  did  not  create  be- 
tween the  city  and  the  company  the  relation  of  principal  and 
agent,  and  the  doctrine  of  respondeat  superior  could,  not  be  in- 
voked to  relieve  the  company  of  liability  to  a  citizen  for  loss 
by  reason  of  its  failure  to  keep  up  such  supply.' 

§  1340.  Water-rates. —  It  has  been  held  that  the  constitu- 
tion of  California,  in  its  provisions  as  to  water  rates,  etc.,  did 
not  make  the  board  of  supervisors  part  of  the  legislative  de-. 
partment  of  the  State,  but  that  the  power  granted  to  it  was  to 
fix  reasonable  rates  and  just  compensation.^  Where  such 
board  of  supervisors  have  arbitrarily,  without  investigation, 
and  without  any  exercise  of  judgment  or  discretion,  fixed 
these  rates  without  reference  either  to  the  expense  necessary 

1  Paducah  Lumber  Co.  v.  Paduoah  '  Paducah  Lumber  Co.  v.  Paducah 
Water  Supply  Co.  (Ky.),  \%  S.  W.  Water  Supply  Co.  (Ky.),  13  S.  W. 
Rep.  554.  Eep.  349. 

2  Paducah  Lumber  Co.  v.  Paducah  <  Spring  Val.  Water-works  v.  City 
Water  Supply  Co.  (Ky.),  13  S.  W.  and  County  of  San  Francisco  (1890, 
Rep.  554.  83  Ciil.  286 ;  s.  c,  32  Pac.  Rep.  910. 
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to  furnish  the  water  or  what  is  a  fair  and  reasonable  compen- 
sation therefor,  so  as  to  render  it  impossible  to  furnish  the 
water  without  loss,  and  so  low  as  to  amount  to  a  practical 
confiscation  of  the  property  invested  in  the  business,  a  court 
of  equity  has  jurisdiction  to  set  aside  such  ordinance  and  di- 
rect the  board  to  fix  such  rates  as  the  constitution  provided 
for.^  In-  an  action  to  set  aside  an  ordinance  regulating  water- 
rates,  it  is  not  necessary  that  the  mayor  of  the  city  should  be 
made  a  party  defendant.^ 

§  1341.  The  same  subject  continued. —  It  is  not  necessary 
that  the  board  should  give  notice  to  parties  furnishing  water 
of  dsa  intention  to  fix  the  rates,  the  notice  not  being  provided 
for  by  the  constitution ;  but  it  is  the  duty  of  the  board  to  ob- 
tain all  information  necessary  to  act  intelligibly  and  fairly.'  It 
is  hot  an  unreasonable  regulation  that  the  meter  should  be 
supplied  by  the  party  furnishing  water.*  An  ordinance  is  not 
objectionable  for  uncertainty  in  that  it  gives  every  house- 
holder the  option  to  require  a  meter,  and  to  pay  for  the  water 
used  at  water-rates  which  are  different  from  house-rates,  as 
the  rates  are  fixed.'  Under  the  constitution  and  statutes  of 
California  authorizing  the  board  of  supervisors  to  fix  the  rates 
at  which  water  shall  be  sold,  rented  or  distributed  by  a  cor- 
poration furnishing  water  to  the  general  public  for  profit,  the 
board  of  supervisors  of  a  county  have  no  power  to  fix  the  rate 
for  a  corporation  organized  to  furnish  water  to  the  stockhold- 
ers only.'  A  city  authorized  by  statute  to  furnish  water  to 
its  inhabitants  to  be  paid  for  by  them,  which  has  received 
from  a  householder  payment  in  advance  for  water  to  be  fur- 
nished, is  liable  in  damages  in  an  action  at  law  for  cutting  off 
his  supply,  because  his  predecessor  in  title  had  not  paid  the 
water-rent  for  the  preceding  year.' 

1  Spi'ing  Val.  Water- works  v.  City  *  Spring  Val.  Water-works  v.  City 
And  County  of  San  Francisco,  82  CaL  and  County  of  San  Francisco,  supra. 
286;  s.  C  33  Pao.  Eep.  910.  "Spring  Val.  Water-works  v.  City 

2  Spring  Val.  Water-works  v.  City  and  County  of  San  Francisco,  supra. 
•and  County  of  San  Francisco,  82  Cal.  ^  McFadden  v.  County  of  Los  An- 
386.  geles,  74  Cal.  571 ;  8.  C,  16  Pac.  Rep.  397. 

'Spring  Val.  Water-works  v.  City  'Merrimack  Eiver  Sav.  Bank  v. 
and  County  of  San  Francisco,  88  Cal.  City  of  Lowell,  152  Mass.  556 ;  s.  C,  20 
286;  S.  C,  23  Pac.  Eep.  910.  N.  E.  Rep.  97.  It  was  argued  that  the 
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§  1342.  Collection  of  water-rents. —  A  water  company  may 
provide  by  by-law  that  if  water-rent  is  not  paid  the  supply 
shall  be  out  off  until  all  arrears  and  expenses  of  shutting  off 
are  paid.'  Where  the  charter  6f  a  water  company  provides 
that  the  real  estate  to  whicb  water  is  supplied  shall  be  bound 
for  the  water-rent,  there  would  be  a  lien  upon  land  in  the 
hands  of  a  purchaser,  where  such  water-rent  was  due  and  un- 
paid by  the  grantor  when  he  sold  ths  same.'  It  has  been  held 
in  Missouri  that  in  an  action  by  a  city  for  the  value  of  water 
used  through  a  secret  pipe,  not  connected  with  a  meter,  what 
defendant  said  with  reference  to  such  pipe  could  be  shown  by 
any  one  who  heard  it;  but  evidence  of  a  third  person  of  what 
the  defendants'  employees  told  such  third  person  that  defend- 
ants had  said  to  them  was  mere  hearsay  and  should  be  ex- 
cluded. It  was  competent  for  the  inspector,  in  describing  how 
he  and  his  assistant  discovered  the  secret  pipe,  to  relate  what 
directions  he  gave  his  assistant  in  the  matter.  And  evidence 
in  such  an  action  of  the  cost  of  the  water-works  as  a  basis  of 
water-rates  was  irrelevant  and  inadmissible.'  The  Omaha 
water-works  ordinance  provides  that  the  company  shall  fur- 
nish water  to  citizens  residing  along  the  line  of  its  mains  at 

city  was  merely  performing  a  public  ments  of  the  price  of  a  commodity  . 
service  and  that  the  rates  paid  for  sold  under  a  general  authority  to 
water  by  individuals  were  special  •  provide  for  the  public,  and  to  sell 
taxes,  and  that  there  was  no  contract  upon  request  in  a  reasonable  way  to 
orobligationon  thepart  of  thecityto  the  persons  who  constitute  the  pub- 
furnish  water  after  a  payment  be-  lie.  Tindley  v.  Salem,  137  Mass.  171, 
yond  the  public  duty  which  it  owed  In  Stock  v.  City  of  Boston,  149  Mass. 
to  all  the  inhabitants,  and  that  the  410,  it  was  assumed  both  by  counsel 
plaintifl's  remedy  if  any  was  by  a  and  the  court  under  a  similar  statute 
writ  of  TOandanms.  The  court  said: —  that  the  city  of  Boston  having  com- 
'■  Special  payments  are  made  by  in-  plied  with  the  request  of  an  appii- 
dividuals  only  when  they  are  sup-  cant  to  deliver  water  by  pipes  at  his 
plied  with  water  at  their  request  apd  greenhouse,  and  presumably  having 
then  only  for  what  is  furnished  and  been  paid  for  it,  was  under  a  contract 
for  the  time  that  it  is  furnished,  to  continue  to  deliver." 
While  these  may  be  called  special  i  Appeal  of  Brumm  (Pa.),  12  Atl. 
assessments  for  the  use  by  the  indi-  Eep.  853. 

vidualsof  particular  privileges  which  ^^pp^al  of  Brumm  (Pa.),  13  Atl. 

are  part  of  a  general  provision  for  Eep.  855. 

all  tlie  people,  it  seems  to  be  more  s  City  of  St  Louis  v.  Arnot  (1887), 

consistent  with  the   nature  of  the  94  Mo.  275 ;  S.  a,  7  S.  W.  Rep.  15. 
transaction  to  consider  them  as  pay- 
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certain  rates,  and  gives  a  tariff  for  dwelling-houses  according 
to  the  number  of  rooms  and  other  buildings  of  different  kinds. 
Eents  for  other  purposes  are  fixed  by  meter-rates,  lowering 
inversely  to  the  amount  of  water  taken.  It  has  been  held 
that  the  company  had  the  right  to  treat  each  building  sepa- 
rately; and  the  United  States,  as  owner  of  the  Fort  Omaha 
rieservation  —  a  tract  of  many  acres,  on  which  are  dwellings 
for  officers,  hospitals,  warehouses  and  barracks  —  was  not  en- 
titled to  be  supplied  as  a  single  consumer.' 

§  1343.  Power  of  municipality  to  contract  for  lights. — 

An  injunction  should  not  be  granted  in  an  action  brought  by 
a  private  citizen  to  restrain  the  mayor  and  council  of  •  a  city 
from  entering  into  a  contract  to  have  the  streets  lighted  by 
electricity,  upon  allegations  that  a  prior  contract  had  been 
made  with  a  gas-light  company,  which  was  j'et  in  force,  and 
that,  by  making  the  second  contract,  the  city  would  increase 
its  indebtedness,  w'lere  it  is  not  shown  that  the  gas-light  com- 
pany had  the  ability  or  desire  to  perform  its  contract,  nor  that 
the  city  or  the  plaintiff  would  sustain  any  substantial  injury 
by  the  contemplated  act.*  A  cash  contract  for  current  sup- 
pliies,  such  as  lamps  and  gasoline  for  lighting  the  streets,  can 
be  made  by  a  municipal  corporation  through  its  appropriate 
oflBcers  r  committees,  as  effectually  as  by  formal  order  or 
resolution  entered  on  its  minutes.'  And  such  a  contract,  if 
not  authorized  or  confirmed  in  the  mode  commonly  practiced, 
may  become  obligatory  by  implied  ratification,  as  by  taking 
the  fruits  of  the  contract  and  enjoying  them  for  a  consider- 
able time,  without  notice  of  objection.* 

1  United  States  r.  American  Water-  claim  by  virtue   of  the   limitation 

works  Co,  (1889),  37  Fed  Rep,  747,  which  it  puts  upon  municipal  oor- 

^Searl  V.  Abraham,  73  Iowa,  507;  porations    touching    the    power    to 

&  C,  35  N.  W.  Rep.  612:  create  debts.    The  facts  of  this  case 

'  Gity  of  Oonyers  v.  Kirk,  78  Ga.  taken  most  strongly  in  favor  of  the 

480 ;  S.  CL,  3  S.  E.  Rep.  442.  prevailing  party,  as  they  must  be 

*  City,  of    Conyera    v.   Kirk,  78  after  verdict,' do  not  show  any  pur- 

6a.  480.    "  Against  this  view  of  rati-  pose  or  intention  to  create  a  debt 

flcation,"  said  the  court,   "  and  all  The  debt  resulted  from  a  breach  of 

theory  of  implied  contract,  the  coun-  the  contract  and  not  from  the  mak- 

sel    urged    upon   us     .     .     ,     the  ing  of  it.    Against  paying  a  debt  so 

suggestion     that     the    constitution  originating  there  is  no  constjutional 

would  protect  the  city  against  this  impediment     When  a  cash  purchase 
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§  1344.  The  same  subject  continued.— It  has  been  held 
that  there  was  no  power  conferred  upon  a  city  in  West  Vir- 
ginia by  its  charter  or  the  general  statute  in  relation  to 
municipal  corporations  in  force  in  West  Virginia  in  1864  to 
delegate  to  a  private  corporation  the  exclusive  privilege  of 
using  the  streets  and  alleys .  of  the  city  for  laying  gas-pipes 
and  furnishing  the  city  and  its  inhabitants  with  gas  for  thirty 
years.*  It'  is  within  the  legal  di^retion  of  a  city  council  to 
select  any  system  that  will  furnish  lights  of  the  required  bril- 
liancy at  the  lowest  rates.*  Contracts  for  lighting  cities  are 
limited  by  a  provision  in  the  New  Jersey  statute  giving  them 
power  to  order  any  public  street  to  be  lighted,  and  to  make 
and  enter  into  contracts  therefor  with  any  other  parties,  "and 
to  cause  the  annual  expense  thereof"  to  be  certified,  etc,'  A 
grant  by  a  city  to  a  gas  company  of  the  exclusive  privilege  of 
lighting  the  city  with  gas  does,  not  deprive  the  city  of  the 
power  to  contract  with  an  electric  light  company  for  lighting 
the  city  with  electric  lights.^ 


is  made  there  is  no  expectation  that 
any  debt  will  exist ;  and  there  was 
no  such  contemplation  in  this  case. 
If  we  take  the  evidence  as  we  do, 
most  favorably  for  the  plaintifls, 
there  was  no  intention  that  any  debt 
should  arise.  It  was  contemplated 
that  payment  should  be  made  as  soon 
as  (he  articles  were  delivered;  and 
the  reason  indicated  in  the  record 
why  payment  was  not  then  in  fact 
made  was  the  extended  absence  of 
the  city  treasurer  from  his  office.  So 
that  this  debt  (and  it  is  a  debt  now) 
became  such  not  by  virtue  of  mak- 
ing the  contract  but  by  virtue  of 
breaking  the  contract;  and  surely 
there  never  can  be  and  never  will  be 
any  law  against  paying  a  debt  which 
arises  from  default  in  making  a  cash 
payment  at  the  time  the  debtor  ought 
to  have  it  —  the  cash  sufficient  for 
the  purpose  being  then  in  the  debtor's 
treasury."  See,  also.  Mayor  &c.  v, 
Mc Williams,  67  Ga.  106. 

•  Parkersburg  Gas  Co.  v.  City  of 
Parkersburg,  30  West  Va.  435.  The 
court    in    its  opinion   in  Wright  v. 


Nagle,  101  TJ.  S.  796,  says:—  "Exclu- 
sive rights  to  public  franchises  are  not 
favored.  If  granted  they  will  be  pro- 
tected, but  they  will  never  be  pre- 
sumed. Every  statute  which  takes 
from  a  legislature  its  power  will  al- 
ways be  construed  most  strongly  in 
favor  of  the  State.  These  are  ele- 
mentary principles."  In  Charles 
River  Bridge  v.  Warren  Bridge,  11 
Peters,  544,  it  was  directly  deter- 
mined by  the  Supreme  Court  of  the 
United  States  that  no  franchise  was 
exclusive  unless  so  asserted  to  be 
by  the  unmistakable  terms  of  the 
grant  See,  also,  Richmond  &c.  v. 
Bridge  Co.,  11  Leigh,  521;  a  O.,  13 
How.  71;  Fertilizing  Co.  v.  Hyde 
Park,  97  U.  S.  659;  State  v.  Gas  Co., 
18  Ohio  St.  262;  Gas  Light  Go.  v. 
Middletown,  59  N.  Y.  228. 

2  City  of  Detroit  v.  Hosmer,  79 
Mich.  384;  s.  a,  44  N.  W.  Rep.  633. 

'Taylor  v.  City  of  Lambertville 
(N.  J.,  1887),  10  Atl.  Rep.  809. 

^  Parkersburg  Gas  Co.  v.  City  of 
Parkersburg,  30  West  Va.  435 ;  S.  0., 
4  S.  E.  Rep.  650. 
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§  1345.  Authorized  contracts  illustrated. — It  has  been 
held  in  Louisiana  that  the  council  of  a  city  might  make  a  con- 
tract for  lighting  for  more  than  one  year  where  there  was 
a  charter  provision  that  it  should  have  power  to  pass  such 
ordinances  as  might  be  necessary  to  light  the  streets,  etc.,  and 
their  power  in  this  regard  was  not  limited  by  other  provis- 
ions for  annual  levies  to  meet  current  expenses.'  Nor  was  a 
stipulation  in  a  contract  made  by  the  city  with  an  electric 
light  company  to  furnish  it  lights  for  ten  years,  at  a  given 
price  per  light,  that  the  city  shall  annually  appropriate  out  of 
its  current  revenues  a  sum  sufficient  to  pay  what  is  then  duo 
under  the  contract,  within  the  prohibition  in  the  general 
statutes  of  a  city's  contracting  any  debt  without  providing 
means  in  the  same  ordinance  to  pay  both  principal  and  inter- 
est.^ Nor  was  such  a  contract  a  restriction  upon  the  legisla- 
tive power  of  the  council.'    A  city  which  has  absorbed  by 


•  New  Orleans  Gas-light  Co.  v.  City 
of  New  Orleans,  43  La.  Ann.  188; 
s.  C,  7  So.  Rep.  559. 

2  New  Orleans  Gas-light  Co.  v.  City 
of  New  Orleans,  supra.  See,  also, 
Weston  V.  Syracuse,  17  N.  Y.  110; 
City  of  Valparaiso  v.  Gardner,  97 
Ind.  1. 

'  New  Orleans  Gas-light  Co.  v.  City 
of  New  Orleans,  supra.  "The 
power  to  legislate  conferred  upon  the 
city  by  its  charter  has  reference  to 
its  power  to  legislate  for  govern- 
mental functions,  such  as  passing 
and  enforcing  ordinances  to  govern 
itself,  and  authorized  under  what  is 
known  as  the  "  police  power ;  "  and  it 
is  distinct  from  the  power  to  contract, 
which  is  similar  in  its  effects  to  the 
right  of  contracting  as  exercised  by 
natural  persons.  Hence  the  rules  of 
law  and  the  principles  settled  in  juris- 
prudence which  prohibit  municipal 
corporations  from  legislating  future 
restrictions  to  its  own  legislative 
power  are  not  applicable  to  a  time 
contract  entered  into  by  such  a  cor- 
poration. These  views  find  sanction 
and  ample  support  from  numerous 
83 


decisions  rendered  by  courts  of  last 
resort  in  our  sister  States  on  precisely 
similar  questions.  Indianapolis  v. 
Gas-light  Co.,  66  Ind.  396 ;  Weston  v. 
Syracuse,  17  N.  Y.  110;  City  of  Val- 
paraiso V.  Gardner,  97  Ind.  1 ;  Water- 
works Co.  V.  Atlantic  City  (N.  J.^  6 
Atl.  Eep.  24.  The  rule  established  by 
jurisprudence  seems  to  be  that  in  the 
absence  of  special  legislative  prohibi- 
tion or  restriction,  a  municipal  cor- 
poration vested  with  the  general 
power  to  make  a  contract  for  the 
supply  of  gas  or  any  other  commod- 
ity has  the  right  to  make  it  accord- 
ing to  its  own  discretion  as  to  its 
prudence  or  good  policy  within 
the  limits  of  its  franchise,  includ- 
ing the  power  to  make  it  for  more 
than  one  year,  if  by  thus  contracting 
it  believes  that  better  terms  or  lower 
rates  can  be  obtained.  After  a  thor- 
ough examination  of  our  legislation 
on  the  subject,  and  an  exhaustive 
study  of  our  own  reports,  we  find 
no  law,  reason  or  authority  which 
would  justify  us  in  removing  the  pres- 
ent case  from  the  effect  of  this  gen- 
eral rula"- 
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consolidation  another  city  is  burdened  with  the  contracts 
which  a  gas-light  company  had  with  the  latter  at  the  time  of 
consolidation  for  lighting  its  streetSi' 

§  1346.  Unauthorized  contracts. —  Authority  to  a  city  to 
cause  its  streets  to  be  lighted,  and  to  make  reasonable  regula- 
tions with  reference  thereto,  does  not  authorize  the  grant  of 
an  exclusive  right  to  one  company  to  furnish  gas  for  thirty 
years.'  The  Supreme  Court  of  South  Carolina  has  held  that 
where  the  charter  of  a  city  gave  the  city  council  power  to 
make  all  needful  police  regulations  for  the  welfare,  conven- 
ience and  safety  of  its  citizens,  the  power  to  light  the  streets 
might  be  lawfully  exercised,  and  the  council  might  purchase 
and  operate  an  electric  light  plant  for  that  purpose.'  But  a 
purchase  by  the  city  council  of  an  electric  light  plant,  for  the 
purpose  of  lighting  the  streets  of  the  city,  and  also  supplying 
electric  light  to  private  houses  and  business  buildings,  was 
vltra  vires,  as  being  outside  of  the  police  power  of  the  city.* 

§  1347.  Contract  for  gas-lighting  construed. — A  city  may 
treat  a  contract  with  a  gaslight  company  for  the  exclusive 
privilege  of  laying  gas  mains  and  pipes  under  its  streets  for  a 
term  of  years,  on  condition  that  the  city  shall  have  the  right 
to  purchase  the  company's  gas  plant  at  a  certain  time,  on  re- 
fusal by  the  company  to'  sell  at  that  time,  as  annulled,  so  far 
as  the  grant  of  the  exclusive  privilege  is  concerned.*  The 
court,  however,  held  that  if  the  grant  was  on  condition  that 
the  city  shall  have  the  privilege  of  purchasing  the  plant  at 
the  expiration  of  twenty-five  years,  "at  such. price  as  may  be 
determined  by  five  disinterested  men,"  two  of  whom  are  to 
be  chosen  by  the  city,  two  by  the  company,  and  the  fifth  by 
those  four,  the  city  must  make  its  election  as  to  the  purchase 
at  a  price  to  be  thereafter  determined  by  appraisers  to  be 
thereafter  appointed,  and,  until  it  exercises  this  option,  the 

1  Jefferson    City   Gas-light  Co.  v.  <  Mauldin  v.  City  Council  of  Green- 
City  of  New  Orleans  (1889),  41  La.  ville,  cited  in  the  preceding  note: 
Ann.  91 ;  S.  C,  5  So.  Rep.  363.  «  Montgomery  Gaslight  Ca  v.  City 

2  Saginaw  Gaslight  Co.  v.  Saginaw  Council  (1889),  87  Ala.  245;  8.  a,  6 
(1886),  28  Fed.  Rep.  539.  So.  Rep.  lia 

'  Mauldin  v.  City  Council  of  Green- 
Tflle,  33  a  C.  1 ;  s.  c.,  11  S.  E.  Rep.  484. 
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company  was  not  bound  to  proceed  with  the  appraisement ; 
and  its  refusal  to  appoint  two  appraisers,  after  the  city  had 
appointed  two,  the  city  not  having  elected  to  purchase,  was 
not  a  breach  of  the  contract.^  And  on  a  bill  by  the  company 
to  enjoin  the  city  from  granting  the  privilege  of  laying  gas- 
pipes  in  the  streets  to  others,  filed  more  than  twelve  years 
after  the  expi1"ation  of  the  time  "  at "  which  the  city  was  to 
have  the  privilege  of  purchasing  the  plant,  it  was  not  required 
to  embody  an  ofifer  to  sell  in  its  bill.^ 

§  1348.  The  same  subject  continned. —  The  Kentucky 
Court  of  Appeals  has  held  the  authority  in  the  charter  of  a 
city  to  "  construct,  maintain  and  operate  gas- works,  and  to 
pass  all  ordinances  necessary  to  regulate  the  same,"  to  be  a 
general  one  to  have  the  city  lighted  with  gas,  including  the 
power  to  enter  on  the  streets  for  the  purpose  of  laying  pipes, 
and  the  power  to  contract  for  furnishing  the  city  with  light. 
And  a  contract  thus  made  with  a  gas  company,  by  which  ex- 
clusive right  is  given  to  furnish  gas  to  the  city  for  public  and 
private  use  for  twenty-five  years,  and  the  exclusive  right  to 
enter  the  streets  to  lay  its  pipes,  was  held  to  be  one  which 
might  be  enforced;  and  where  the  city  subsequently  con- 
tracted with  another  company  to  furnish  light,  and  authorized 
it  also  to  enter  on  the  streets  to  lay  its  pipes,  injunction  would 
lie  to  preserve  the  franchise  granted  the  first  company.'  A 
contract  between  a  company  and  a  city  as  to  lighting  it  by 
gas,  electricity  or  any  other  mode  is  authorized  where  the 
charter  of  an  electric  light  company  authorizes  it  to  "  furnish 
any  city  .  .  .  with  gas  or  other  light  for  such  time,  and 
upon  such  terms,  as  may  be  agreed  upon  by  the  parties,"  and 
the  charter  of  a  city  gives  it  power  to  contract  and  provides 
■  that  its  board  of  councilmen  should  have  power  "  to  construct, 
maintain  and  operate  gas  and  water-works,  and  to  pass  all 
ordinances  necessary  to  regulate  the  same."  *  There  was  a 
contract  with  a  gas  company  for  lighting  the  streets  of  a  city 
with  a  provision  that  the  company  might  adopt  "any  other 

1  Montgomery  Gaslight  Co.  v.  City  '  City  of  Newport  v.  Newport  Light 
Council,  87  Ala.  245.  Co.  (1889),  84  Ky.  166. 

*  Montgomery  Gaslight  Co.  v.  City  *  City  of  Newport  v,  Newport  Light 
Council,  mpra.  Co.,  89  Ky.  454;  S,  C.,  12  S.  W.  Rep. 

1040. 


1316  WATBE  AND   LIGHTS.  [§§  134:9,  1350. 

mode  equal  to  gas  for  supplying  light  to  the  city  and  its  in- 
habitants," etc.  There  being  named  in  the  ordinance  no  use 
of  the  streets  except  for  gas  apparatus  and  fixtures,  it  was 
held  that  a  consent  on  the  part  of  the  city  would  be  necessary 
in  case  of  a  light  other  than  gas  requiring  a  different  use  of 
the  streets,  such  as  the  erection  of  poles  upon  which  to  stretch 
wires  for  electric  illuminating  purposes.' 

§  1349.  Construction  of  statutory  and  charter  provisions. 

A  municipal  ordinance  granting  a  franchise  to  occupy  the  city 
streets  with  poles  and  wires  for  the  purpose  of  distributing 
electric  light  and  power  is  within  the  provisions  of  the  Iowa 
statute  which  provides  that  municipal  corporations  shall  have 
power  to  authorize  the  erection  of  gas-works  or  electric  light 
plants  upon  approval  by  a  majority  of  the  voters  of  the  city 
at  a  general  or  special  election.^  Where  a  city  ordinance 
grants  the  right  to  transmit  electric  light  and  power,  the 
further  grant  therein  of  a  privilege  to  conduct  to  the  electric 
light  plant  water  from  an  artesian  well  flowing  at  the  inter- 
section of  two  streets  in  the  city  is  incident  to  the  object  of 
sapplying  electricity,  and  does  not  contravene  the  statute 
which  prohibits  the  passage  by  a  municipal  corporation  of  any 
ordinance  containing  more  than  one  subject.'  A  gas  company 
may  be  chartered  by  the  legislature  for  the  purpose  of  supply- 
ing a  city  with  gas,  without  regard  to  the  wishes  of  the  city 
in  the  premises ;  and  the  city  may  not  prevent  the  corpora- 
tion from  laying  pipes  under  the  streets.* 

§  1350.  The  same  suhject  continued. —  It  has  been  held  in 
Nebraska  that  a  city  will  be  compelled  to  pay  the  fair  value 
of  light  actually  furnished  and  used  by  it  under  a  contract 
with  a  corporation  of  which  a  member  of  the  city  council  was 
a  stockholder,  notwithstanding  the  declaration  of  the  statute 
that  the  interest  of  any  officer  of  a  city  in  a  contract  to  which 
the  city  is  a  party  shall  avoid  the  obligation  thereof.*   Where 

1  City  of  Newport  v.  Newport  Light       '  Hanson  v.  "Wm.  A.  Hunter  Eleo- 
Co.,  88  Ky.  454 ;  s.  C,  13  S.  W.  Rep.    trie  Light  Co.,  supra. 

1040.  *  Atlanta  v.  Gate  City  Gas-light  Co. 

2  Hanson  v.  Wm.  A.  Hunter  Elec-    (1885),  71  Ga.  106. 

trio  Light  Co.  (Iowa),  48  N.  W.  Rep,  5  Grand  Island  Gas  Ca  v.  West, 
1005.  38  Neb.  853 ;  s.  a,  45  N,  W.  Rep.  242. 
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a  city  furnishes  gas  to  its  inhabitants  under  an  ordinance 
which  provides  that  the  use  of  gas  may  be  refused  until  all 
arrearages  for  gas  used  on  the  premises  have  been  paid,  it 
cannot  be  compelled  by  mandamus  to  furnish  gas  to  the  occu- 
pant of  a  building  whose  previous  tenants  are  in  arrears  for 
gas,  such  ordinance  being  a  proper  and  reasonable  one.^  The 
validity  of  an  ordinance  giving  a  gas  company  the  perpetual 
and  exclusive  right  to  furnish  gas  to  the  city  does  not  arise 
in  an  action  by  the  company  for  gas  furnished  the  city  under 
that  ordinance.^  And  a  gas  company  which  supplies  a  city 
with  gas  under  an  ordinance  providing  that  it  shall  be  "  at 
rates  as  favorable"  as  those  of  another  company  in  a  neigh- 
boring city  cannot  charge  rates  in  excess  of  those  charged  at 
the  same  time  by  the  other  company.' 

1  Commonwealth  1'.  City  of  Phila-  'Decatur  Gap-light  &  Coke  Co.  v. 
delphia  (1.890),  133  Pa.  St  288;  S.  0.,  City  of  Decatur  (1890),  3A  III.  App. 
19  Atl.  Eep.  136.  544;  affirmed  in  120  IlL  67;  S.  C,  11 

2  Decatur  Gas-light  &  Coke  Co.  v.  N.  K  Rep.  406, 
City  of  Decatur  (1890),  34  111.  App. 

544, 
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§  1351.  introductory.—  Public  educational  institutions  are 
a  development  of  modern  times.  Some  of  the  earlier  lights, 
as  Erasmus  in  the  Eenaissance  and  Luther  in  the  period  of 
the  Reformation,  seemed  to  have  recognized  the  necessity  for 
a  national  system  of  education ;  and  Pestalozzi  presented  to 
l^apoleon,  in  the  height  of  his  power,  an  earnest' appeal  that 
the  education  of  the  masses  might  be  considered  in  the  scheme 
of  his  great  enterprises,  but  he  met  with  the  reply  that  the 
first  duty  of  every  citizen  was  to  become  a  soldier  and  after 
that  he  could  study  the  alphabet.  Germany  was  perhaps  the 
first  to  establish  an  organized  system  of  public  schools.  There 
the  question  was  handled  from  a  national  standpoint,  and  the 
■world  has  learned  her  best  lessons  of  public  instruction  from 
that  source.    Great  Britain  relied  upon  parish  organization 
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and  assessment  upon  local  land-holders,  and  this  system  was 
maintained  until  a  very  late  date,  when  the  matter  was  taken 
up  by  the  parliament  and  fully  revised  and  modified.*  The 
same  parochial  system  prevailed  in  the  United  States  and 
proved  inadequate,  to  the  end  that  there  was  very  little  pro- 
vision for  the  education  of  the  young  in  the  early  part  of  the 
century,  except  that  which  was  derived  from  the  parish  priest 
or  some  theological  student  who  might  be  enlisted  to  take 
charge  of  the  local  school." 


'O' 


§  1353.  Constitutional  provisions  and  State  statutes. — 

With  the  formation  of  the  several  States  of  the  Union,  pro- 
vision was  made  without  exception  for  the  education  of  the 
people.  The  language  by  which  it  is  expressed  in  the  sev- 
eral constitutions  is  substantially  the  same,  sometimes  reciting 
"  that  a  diffusion  of  knowledge  and  intelligence  being  essen- 
tial to  the  preservation  of  the  rights  and  liberties  of  the  peo- 
ple, it  shall  be  the  duty  of  the  legislature  to  encourage  the 
promotion  of  intellectual  and  scientific  improvement,"  and 
again  providing  directly  for  free  schools,  and  setting  apart 
certain  funds  for  that  purpose.  The  spirit  of  all  of  them  is 
however  to  the  effect  that  it  is  the  duty  of  the  State  to  pro- 
vide educational  facilities  for  the  people.  The  constitution  of 
the  United  £:ates  has  no  direct  provision  authorizing  the  fed- 
eral government  to  establish  a  national  system  of  education, 
unless  that  clause  providing  for  the  general  good  of  the  peo- 
ple could  be  construed  sufficiently  broad  for  that  purpose.  But 
it  is  not  likely  that  such  a  construction  would  be  maintained 
in  view  of  the  fact  that  the  States  have  made  ample  provision, 
for  this  matter.  The  national  government  has,  however,  pro- 
vided a  bureau  of  education  at  Washington  for  the  purpose  of 
collecting  statistics  of  facts  showing  the  progress,  state  and 
condition  of  education  in  the  United  States,  and  distributing 
information  with  regard  to  the  same.'  Pursuant  to  these- 
constitutional  provisions  the  States  have  enacted  laws  estab- 
lishing complete  systems  of  education.     These  statutes  vary 

1  Elementary    Education,  Act   of    of  the  United  States,  pp.  24r-37 ;  Story 
1870 ;  Am.  Ed.  Encyc.  Brit,  tit  Edu-    on  Const,  p.  51. 

cation.  *Rev.  Stat  IT.  S.  (2d   ed.,  1878), 

2  McMaster's  History  of  the  People    §g  516-519 ;  Am.  &  Eng.  Enoy.  Law, 

tit  Education. 
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in  many  particulars,  but  in  their  material  elements  they  are 
the  same.  The  general  plan  or  scheme  upon  which  they  are 
based  is  substantially  as  follows :  —  A  board  of  directors  hav- 
ing jurisdiction  of  the  State  is  vested  with  the  guardianship 
of  educational  interests  within  the  State,  and  usually  consists 
of  the  governor  and  treasurer  of  the  State,  and  a  superintend- 
ent of  public  instruction,  who  is  the  secretary  of  the  board 
and  in  general  charge  of  the  State  ^'stem.  A  superintendent 
of  education  for  each  county  is  the  representative  of  the  State 
superintendent  in  that  county.'  The  counties  are  divided  into 
districts,  and  a  board  of  school  trustees  have  control  of  all 
matters  pertaining  to  the  schools  within  their  district.  The 
State  board  of  education  prescribe  rules  and  regulations  for 
the  management  of  the  schools  throughout  the  State;  the 
text-books  that  shall  be  used,  the  salary  of  teachers,  the  stand- 
ard of  examination,  and  such  other  regulations  as  may  be 
incidental  and  necessary  to  the  general  management  of  the 
system. 

§  1353;  Legal  status  of  school  system. —  The  school  system 
consisting  of  the  State  board  of  education  and  the  school  dis- 
tricts throughout  the  State  are  regarded  as  a  body  corporate 
with  power  to  contract ;  to  sue  and  to  be  sued ;  to  hold  and 
convey  property  of  all  descriptions ;  and  to  do  all  acts  inci- 
dental and  necessary  to  such  holding.  The  statutes  of  some 
of  the  States,  as  that  of  Dakota,  specifically  prescribe  that  the 
officers  of  the  school  system  shall  be  considered  a  body  cor- 
porate ;  but  as  a  rule  this  has  been  left  to  the  courts,  as  where 
the  court  said :  — "  A  school  district  is  a  body  corporate,  and 
may  ask  the  aid  of  equity  to  prevent  a  consummation  of  illegal 
and  void  apportionments,  and  creation  of  a  debt  against  it."  * 
But  in  Kansas  a  school  district  is  only  a  ^Masi-corporation.* 
Again,  in  Illinois  it  was  held  that  townships  having  control  of 
the  schools  within  their  boundaries  are  not  municipal  corpo- 
rations, but  partake  of  many  of  the  attributes  of  a  corporation ; 
that  is  to  say,  they  can  only  exercise  powers  expressly  con- 
ferred by  statute,' 

» School  Dist  V.  School  Diet,  63  Mich.        2  Beach  v.  Leahy,  11  Kan.  2a 
51 ;  S.  c,  29  N.  W.  Rep.  489 ;  School       »  People  v.  School  Trustees,  78  III. 
Dist.  V.  Bodenhauer(1885),  43  Ark.  140.    136 ;  Wharton  v.  School  Trustees,  42 
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§  1354.  State  board  and  superintendent  of  education. — 

It  is  the  duty  of  the  State  board  of  education  to  prescribe 
rules  and  regulations  for  the  government  of  the  schools 
throughout  the  State;  to  select  a  uniform  system  of  text- 
books ;  to  prescribe  the  salaries  of  teachers  and  to  apportion 
the  school  fund  among  the  several  districts  in  amounts,  as 
prescribed  by  statute.  And  the  State  superintendent  is  re- 
quired to  make  an  annual  report  to  the  governor  of  the  con- 
dition, of  the  schools,  and  to  be  generally  responsible  for  their 
management.  The  State  treasurer,  who  is  a  member  of  this 
board,  is  the  treasurer  of  and  in  charge  of  the  school  fund. 
The  State  superintendent  exercises  a  general  supervision  over 
the  schools  through  his  subordinates,  the  county  superintend- 
ents, who  are  required  to  make  periodical  reports  to  him. 
The  county  superintendent  has  a  quasi-]jxd\cial  position  as 
regards  certain  questions;  as  in  "Wisconsin,  questions  arising 
in  the  district  board  are  appealed  directly  to  him ; '  and  he  may 
prescribe  such  rules  and  regulations  as  he  may  deem  fit  jn  the 
proceedings ;  and  his  decisions  are  regarded  with  weight.'*  He 
has  power  to  veto  certificates  issued  to  teachers,  or  acts  shown 
to  be  invalid.'  He  may  also  remove  district  trustees  where 
they  have  disregarded  the  authority  of  the  State  superintend- 
ent, and  disobeyed  his  directions.* 

§  1355.  County  superintendents. —  The  county  superin- 
tendent acts  as  the  deputy  of  the  State  superintendent  in  the 
county  of  his  appointment.    He  is  clothed  with  many  of  the 

Pa.  St  358 ;  Eapelye  v.  School  Trust-  from  the  State  superintendent  of  in- 

ees,  1   Edm.  (N.  Y.)  Sell.  Caa  175;  struction,  requiring  him  to  discon- 

School  Dist.  V.  Thompson,  5  Minn,  tinue  certain  proceedings  that  had 

280 ;    Littlewort  v.  Davis,  50   Miss,  been  begun  against  a  local  board  of 

403 ;  School  Dist  No.  3  v.  Macloon,  4  managers   of  a   normal   school,    to 

Wis.  79.  compel  them   to    pay  over  c.ertain 

1  State  V.  Winherford,  54  Wis.  150;  public  school  moneys  they  had  re- 
State  V.  Custer,  11  Ind.  310.  ceived,  to  teachers  employed  by  the 

2  State  V.  Burton,  45  Wis.  150.  trustees.    The  court  said  "  that  a  re- 
'  People  V.  Collins,  84  How.  (N.  Y.)    f  usal  of  the  trustee  to  abandon  such 

236 ;  People  v.  Board,  126  N.  Y.  528 ;  proceeding  when  directed  so  to  do  by 

S.  C,  27  N.  E.  Rep.  968.  the  superintendent  constitutes  a  wil- 

*People«,  Draper,  18  N.Y.Supl.  282,  ful   disobedience  justifying  his  re- 

where  it  appeared  that  the  trustee  movaL" 
had  refused  to  comply  with  an  order 
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powers  of  the  State  superintendent  to  regulate  the  manage- 
ment of  schools  within  his  county.  His  duties  are  those  of 
visiting  the  schools,  examining  into  their  condition,  the  char- 
acter of  the  school  building,  the  method  of  instruction,  quali- 
fications of  teachers,  and  to  procure  an  enumeration  of  the 
scholars,  and  from  time  to  time  to  make  reports  to  the  State 
superintendent.  He  also  has  control  of  the  regulation  of  the 
boundaries  of  school  districts,  and  fti  this  regavd  and  in  the 
performance  of  his  duties  he  is  allowed  a  very  large  discretion. 
His  position  is  of  a  2"MfflOTrjudicial  nature.'  His  compensation 
is  usually  regulated  by  iper  diem,  or  ratably  according  to  the 
population,^  and  he  is  required  to  have  an  office  within  the 
county ;  but  it  was  decided  that  the  fact  that  he  did  not  hold 
his  office  at  the  place  where  the  county-seat  was  originally 
located  did  not  render  his  acts  void.'  He  is  usually  required 
to  file  a  bond  for  the  faithful  performance  of  duty  on  entering 
upon  the  duties  of  his  office,^  but  it  is  not  necessary  that  he 
should  qualify  as  a  teacher.* 

§  1356.  Change  of  boundaries  of  school  districts. —  The 

matter  of  the  change  of  the  boundaries  of  school  districts  lies 
primarily  in  the  discretion  of  the  county  superintendent.  Of 
his  own  motion  he  may  proceed  to  submit  the  question  of  the 
creation  or  change  of  sciiool  districts  to  the  electors  of  the 
district,  and  in  some  States  the  question  of  such  a  change  can- 

'  Ecight  V.  Woods  (Ind.  Sup.),  38  tendents  shall   file   a   bond  within 

N.  B.  Rep.  306 ;  Ind.  S.  D.  v.  Duser,  45  thirty  days  from  the  date  of  their  ap- 

lowa,  391 ;  Cowles  v.  School  Dist  No.  pointment,  and  that  their  oflSce  shall 

6,  23  Neb.  655 ;  s.  C,  37  N.  W.  Eep.  be  vacant  in  the  failure  to  perform 

493;  State  v.  Clary  (Neb.j,  41  N.  W.  this  requirement;  but  it  was  held 

Rep.  256 ;  35  Neb.  403 ;  Trustee  &c"  that  where  the  statute  was  ambigu- 

V.  Jamison  (Ky.),  15  S.  W.  Rep.  1.  ous,  and  the  county  superintendent 

2  Smith  V.  County  of  Jefferson,  10  had  failed  to  file  his  bond  within  the 
Colo.  17 ;  s.  C,  18  Pac.  Rep.  917 ;  required  time,  a  strict  interpretation 
Pickett  V.  Harrod,  86  Ky.  485 ;  s.  a,  of  the  statute  would  not  be  mada 
5  S.  W.  Rep.  473 ;  Jimison  v.  Adams  Enox  County  v.  Johnson  (Ind.),  86 
Co.,  130  111.  558 ;  Pickett  u  Adams  N.  E.  Rep.  148. 

(Ky.),  15S.  W.  Rep.  805.  b  Davis  v.   School  Dist  No.  1,  81 

3  School  Dist.  No.  50  u.  Roach  (1889),  Mich.  814;  s.  a,  45  N.  W,  Rep.  989; 
41  Kan.  531 ;  S.  C,  31  Pac.  Rep.  597.       Winn  v.  State  (Miss.),  7  So.  Rep.  353; 

*  By  the  Indiana  statutes  it  is  pro-  State  v.  Clary,  25  Neb.  403 ;  S.  C,  41 
vided  that  the  several  county  super-    N.  W.  Rep,  256. 
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not  be  presented  to  the  electors  without  his  consent.'  But 
the  usual  course  of  procedure  is  that  of  presenting  to  the 
county  superintendent,  or  in  some  cases  to  the  county  court,  a 
petition  signed  by  a  designated  proportion  of  the  electors  of 
the  district.  Upon  this  petition  the  court  or  superintendent, 
as  the  case  may  be,  is  required  to  authorize  the  calling  of  an 
election  and  the  submission  to  the  electors  of  the  question  of 
the  desirability  of  changing  the  boundaries.''  A  change  of 
boundaries  will  sometimes  occur  by  acquiescence,  where  for  a 
long  period  of  time  the  change  has  been  recognized.'  In  the 
annexation  of  one  district  to  another  the  consent  of  the  elect- 
ors is  required  to  be  had ;  *  and  where  there  is  no  express  pro- 
vision to  the  contrary,  each  district  will  remain  liable  for  its 
debts  and  retain  its  property,  and  there  will  be  no  merger  of 
districts  until  such  debts  are  paid  and  the  affairs  of  each  set- 
tled." 


1  State  V.  Independent  School  Dist, 
43  Minn.  357;  S.  c,  44  N.  W.  Rep. 
130. 

3  Requisites  of  petition :  Carrico  i'. 
People,  123  111.  198;  S.  C,  14  N.  K 
Rep.  66 ;  Allen  v.  Dist.  Tp.,  70  Iowa, 
484;  s.  c,  30  N.  E.  Rep.  684;  Huds- 
peth- V.  Wallis,  55  Ark.  323 ;  s.  a,  15 
S.  W.  Rep.  184 ;  School  Dist.  v.  School 
Dist.  (111.),  28  N.  E.  Rep.  49 ;  State  v. 
Leverton,  53  Iowa,  483 ;  School  Dist 
V.  School  Dist ,  20  Kan.  76.  Requisites 
of  not-ce  in  calling  elections :  People 
V,  Sesson,  98  111.  335 ;  Haines  v.  School 
Dist  No.  6, 41  Me.  246 ;  WilUamstown 
G.  F.  Sch.  V.  Webb  (Ky.),  13  S.  W. 
Rep.  298 ;  People  v.  Lansing,  55  Cal. 
393 ;  Reynolds  L.  &  C.  Co.  v.  MoCabe, 
73  Tex.  57 ;  People  v.  Searle,  53  Cal. 
620;  Bump  v.  Smith.  11  N.  H.  48; 
Wakefield  v.  Patterson,  25  Kan.  709; 
Donough  V.  Dewey,  83  Mich.  309; 
Dooley  v.  Muse  (Neb.),  48  Mo.  143 ; 
State  V.  Compton  (Neb.),  44  N.  W. 
Rep.  660 ;  School  Dist  No.  3  v.  School 
Dist  No.  1,  63  Mich.  51. 

» City  of  Winona  v.  School  Dist 
No.  82,  40  Minn.  13 ;  Scoville  v.  Mat- 
toon,  55  Conn.  144 ;  s.  c,  10  Atl.  Rep. 


511 ;  School  Dist  No.  1  v.  School 
Dist  No.  1,  81  Mich.  389 ;  Lauthrop 
V.  Town  of  Sunderland  (Vt),  33  Atl. 
Rep.  619. 

*  Hewett  V.  Miller,  31  Vt  403 ;  Con- 
nor V.  Tomkins,  33  Mo.  443. 

*Needhani  i\  School  Dist  No.  6 
(Vt).  3  Atl.  Rep.  198;  School  Dist 
V.  Town  of  Greenfield,  64  N.  H.  84; 
State  V.  Grimshaw  (Mo.),  1 S.  W.  Rep. 
363 ;  School  Dist  v.  School  Dist,  63 
Mich.  51 ;  City  of  Winona  v.  School 
Dist,  40  Minn.  13 ;  Thompson  v.  Ab- 
bott, 61  Mo.  176 ;  Aleppo  School  Dis.- 
trict's  Appeal,  96  Pa.  St  76;  Man- 
chester V.  Reserve  Tp.,  4  Pa-.  St  35 ; 
McGurn  v.  Board  of  Education,  133 
111.  133;  S.  0.,  24  N.  E.  Rep.  529; 
Parker  v.  Titcomb,  83  Me.  180 ;  Gravel 
Hill  School  Dist  v.  Old  Farms  School 
Dist,  55  Conn.  344 ;  a  0.,  10  Atl.  Rep. 
689;  Scoville  v.  Mattoon,  55  Conn. 
144 ;  Hancock  v.  Dist  Township  of 
Perry,  78  Iowa,  550;  s.  C,  43  N. 
W.  Rep.  537;  State  v.  Eidson,  76 
Tex.  303;  People  v.  Gartland,  75 
Mich.  143.  As  regards  the  liability  of 
school  districts:  School  Dist  No.  3 
V.  Town  of  Greenfield,  64  N.  H.  84; 
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§  1357.  Presnmption  of  legal  organization  of  district. — 

A  school  district  originally  legally  organized  in  one  town 
claimed  that  a  portion  of  the  adjoining  town  had  been  an- 
nexed to  and  become  a  legal  part  of  it.  There  was  no  recoi-d 
evidence  of  the  fact.  But  it  was  declared  that  the  legal  annexa- 
tion of  the  part  in  question  might  be  shown  by  such  conduct 
of  the  district  and  of  others  with  regard  to  it  for  a  period  of 
forty  years  as  to  raise  a  presuraptiflin  af  such  annexation.'  In 
a  case  raising  a  similar  question,  the  Supreme  Court  of  Ver- 
mont used  the  following  language : — "  No  records  of  the  town 
were  produced  to  show  either  the  existence  or  organiza- 
tion of  the  district,  and  if  no  other  proof  is  admissible  for 
that  purpose  the  defendant  has  failed  in  making  out  his  title. 
The  court,  however,  considered  that  the  existence  of  a  school 
or  highway  district  may  be  proved  by  reputation.  If  the  rec- 
ords of  the  town  have  been  examined  and  the  organization 
of  such  districts  does  not  appear  of  record,  their  existence  in 
point  of  fact  may  be  proved.  All  that  is  necessary  in  such  a 
case  is  to  show  that  there  is  a  district  long  known  and  recog- 
nized as  such.  If  there  are  persons  claiming  to  act  as  inhabit- 
ants of  a  school  district  within  certain  boundaries,  and  who 
have  for  a  long  time  acted  as  a  school  district,  whether  those 
boundaries  are  designated  by  any  particular  lines  or  by  the 
farms  of  the  individuals  belonging  thereto,  they  may  be  re- 
garded as  belonging  to  a  district  regularly  organized.  With- 
out this  kind  of  proof  there  would  be  a  failure  of  evidence  as 
to  the  existence  or  organization  of  most  of  the  highway  and 
school  districts  in  this  State."  * 

Board  of  Education  v.  Board  of  Ed.,  *  Barnes  «.. Barnes,  6  Vt  388.    In 

30  West  Va.  424 ;  s,  c,  4  S.  E.  Rep.  Sherwin  v.  Bngbee,  16  Vt.  439,  it  was 

640 ;  Ford  v.  School  JDist  (Pa.),  15  Atl.  said :— "  It  is  now  well  settled  in  this 

Eep.  812 ;  McKenna  v.  Kimball,  145  State,  notwithstanding  the  decisions 

Mass.  555 ;  s.  C,  14  N.  E.  Rep.  789.  reported  to  the  contrary,  that  the 

1  State    V.  Bradley,  54  Conn.   74,  mere  fact  of  a  school  district  main- 

where  it  was  held  that  the  district  taining  its  existence  and  operation 

claiming   the  territory  in  question  for  a  great  number  of  yeare,  say  flf- 

was  bound  to  show  a  definite  line  teen,  is  sufficient  evidence  of  its  reg- 

bounding  it.    Sundry  facts  were  also  ular  organization."    And  in  Bassett 

considered  and  adjudged  to  be  suffi-  v.  Porter,  4    Gush.   487,   the    court 

cient  to  i-aise  a  presumption  of  the  said: — "It  was  by  no  means  neces- 

annexation,  and  to  determine  the  ex-  sary  to  produce  a  record  of  the  lay- 

istence  and  location  of  such  a  bound-  out  of  the  district  or  any  direct  and 

ary  line.  positive   evidence  of  such  lay-out; 
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§  1358.  District  school  boards.— Trustees  composing  a 
district  school  board  are  chosen  from  the  residents  of  the  dis- 
trict, and  are  elected  by  a  majority  of  the  electors  of  the  dis- 
trict.' They  are  required  before  entering  upon  the  duties  of 
their  office  to  subscribe  to  and  make  an  oath  pledging  them- 
selves to  the  faithful  performance  of  their  duty.  A  verbal 
oath  was  held  not  to  be  sufficient.*  They  have  the  manage- 
ment and  control  of  the  schools  within  their  district,  subject, 
of  course,  to  the  rules  and  regulations  prescribed  by  the  State 
board  of  education ;  and  in  the  discharge  of  their  duty  they 
are  allowed  a  large  discretion,  so  long  as  they  act  within  the 
provisions  of  statute.     A  majority  of  the  board  is  the  govern- 


the  fact  that  such  a  district  had  ex- 
isted, had  been  known  and  recog- 
nized and  had  acted  as  such  in  all 
respects,  would  be  ample  evidence 
from  which  a  jury  might  well  infer 
or  presume  that  it  had  a  legal  origin, 
though  no  direct  or  positive  evidence 
of  its  origin  could  be  produced.  In 
truth  the  simple  fact  of  the  existence 
in  such  a  town  as  Taunton  of  a 
school  district  known  and  acting  as 
such  for  many  years  would  lead  the 
mind  almost  unavoidably  and  irre- 
sistibly to  the  conclusion  that  it  must 
have  had  a  legal  origin.  The  longer 
its  existence  could  be  shown  the 
stronger  would  be  the  presumption 
that  it  was  originally  duly  established 
and  that  the  direct  evidence  of  its 
existence  had  been  lost  by  time  or 
accident  That  it  would  be  perfectly 
competent  and  proper  for  the  jury 
to  make  such  presumption  there  can 
be  no  doubt  Such  presumption 
would  be  warranted  by  one  of  the 
most  familiar  and  well-settled  prin- 
ciples of  the  law  of  evidence.  It  is  a 
matter  of  every  day's  practice  that  a 
long-continued  possession  furnishes 
ground  of  presumption  that  such 
possession  was  rightfully  commenced 
and  thus  a  legal  title  is  established  to 
land,  or  to  an  easement  upon  land, 
though  no  grant  or  deed  is  shown, 


and  no  positive  evidence  of  such 
grant  or  deed  is  introduced."  See, 
also.  Bow  V.  AUenstown,  34  N.  H. 
351;  Dillingham  v.  Snow,  5  Mass. 
647.  The  question  whether  a  de  facto 
school  district  is  legally  organized 
and  existing  cannot  be  tried  on  quo 
warranto  proceedings  against  per- 
sons claiming  to  be  its  officers.  State 
V.  North,  43  Conn.  89. 

'  In  Kansas  women  are  considered 
electors,  and  have  a  right  to  vote 
(Wheeler  v.  Brady,  15  Kan.  26),  but 
have  no  right  to  vote  for  State  or 
county  superintendents.  Winans  v. 
Williams,  5  Kan.  227.  And  in  New 
Jersey  aliens  are  prohibited  from 
voting  by  the  laws  of  1851.  State  v. 
Deshler,  25  N.  J.  Law,  177 ;  Crawford 
V.  Wilson,  4  Barb.  504 ;  Woodcock 
V.  Bolster,  35  Vt  632;  School  Dist 
V.  Town  (Vt),  23  Atl.  Rep.  570 ;  State 
V.  Hutchins  (Neb.),  50  N.  W.  Eep.  165 ; 
State  V.  Wright  8  Blackf.  (Ind.)  65. 

2  The  provisions  of  Mansfield's  Di- 
gest of  Arkansas,  section  6206,  as 
amended  by  the  act  of  Arkansas, 
April  4, 1877,  requiring  school  direct- 
ors, in  order  to  qualify,  to  subscribe 
an  oath  of  office  and  file  it  with -the 
clerk,  is  mandatory,  and  a  verbal 
oath  is  not  sufficient  School  Dist 
V.  Bennett  (1890),  52  Ark.  511;  s,  c, 
13  S.  W.  Eep.  133. 
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ing  powef.^  Tt  is  their  duty  to  provide  school-liouses ;  see 
that  they  are  properly  equipped  with  teachers  and  text-books^ 
and  located  in  suitable  positions,  and  to  prescribe  such  rules 
and  regulations  as  may  be  incidental  and  necessary  to  the 
local  management  of  the  same.  They  will  not  be  enjoined 
in  the  exercise  of  their  discretion  in  selecting  a  site  for  a 
school  building  even  if  their  action  appears  to  be  unwise  and 
ill-advised.^  But  under  certain  stiatutes  where  it  has  been 
held  that  they  could  not  purchase  property  they  have  been 
allowed  to  lease  a  site  temporarily;'  but  the  method  by  which 
they  may  acquire  real  estate  is  usually  prescribed  by  statute.* 
They  maj'  also  prescribe  the  hours  of  tuition,  regulate  the 
conduct  of  the  pupils  and  similar  details.* 


•  In  Hanover  School  &c.  v.  Gant, 
125  Ind.  557 ;  &  C,  25  N.  E.  Rep.  872,  it 
was  held  that  where  two  boards  of 
trustees  acted  in  conjunction  a  major- 
ity of  the  same  had  the  ruling  voice. 

2Witherop  v.  Titusville  School 
Board,  7  Pa.  Co.  Ct.  Rep.  45.  In- 
diana Revised  Statutes,  section  4460, 
in  its  fifth  clause  confers  the  broad- 
est powers  on  boards  of  school  com- 
missioners in  cities  of  more  than 
thirty  thousand  inhabitants,  limited 
only  by  the  wants  of  the  schools,  in 
the  exercise  of  a  reasonable  discre- 
tion ;  and  the  eighth  clause,  instead 
of  imposing  limitations,  enlarges  the 
powers.  Such  a  board  therefore  may 
contract  for  the  erection  of  a  school- 
house,  and  may  agree  to  pay  partly 
in  cash  and  partly  on  time,  and  may 
give  its  promissory  notes  for  the  de- 
ferred payments.  Fatout  v.  Indian- 
apolis School  Comm'rs,  102  Ind.  223. 
A  school  trustee  may  for  good  cause 
discontinue  a  school  in  his  township; 
and  where  it  appears  that  there  are 
other  schools  being  taught  therein 
which  the  pupils  can  conveniently 
attend,  and  that  the  average  daily  at- 
tendance at  the  school  in  question 
during  the  last  term  was  but  four 
pupils,  the  number  not  being  reduced 
by  sickness   or   other   providential 


cause,  no  abuse  of  the  trustee's  dis- 
cretion is  shown.  Tufts  v.  State,  119 
Ind.  232;  S.  C,  21  N.  E.  Rep.  892. 

'Millard  v.  Education  Board,  19  111. 
App.  48. 

*  Under  Revised  Statutes  of  In- 
diana, section  4517,  providing  that, 
whenever  a  township  trustee  shall 
consider  it  necessary  to  purchase  real 
estate  on  which  to  build  a  school- 
house,  such  trustee  may  file  a  peti- 
tion in  the  circuit  court  asking  for 
the  appointment  of  appraisers,  etc., 
the  location  of  school-houses,  and 
the  time  when  such  real  estate  shall 
be  acquired,  are  in  the  discretion  of 
such  trustees.  Braden  v.  McNutt, 
114  Ind.  214;  s.  a,  16  N.  E.  Rep.  170. 

6  Starr  &  Curtis'  Statutes  of  Illi- 
nois, chaptpr  122,  paragraph  83,  page 
2250,  empowers  the  board  of  educa- 
tion to  establish  schools  of  different 
grades  and  make  regulations  for  the 
admission  of  pupils  into  the  same,  to 
lay  off  and  divide  the  district  into 
subdistricts,  and  to  apportion  pupils 
to  the  several  schools.  They  may  re- 
fuse to  admit  the  children  of  parents 
living  in  a  subdistrict  provided  with 
a  proper  school  to  another  school 
within  whose  territory  they  have 
been  sent  to  board,  but  whose  rooms 
are  already  crowded  beyond  their  ca- 
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§  1359.  Meetings  of  district  school  boards. —  The  district 
board  is  called  together  for  special  or  general  meetings.  The 
general  meetings  are  at  stated  intervals,  and  it  is  understood 
that  all  matters  pertaining  to  the  management  and  govern- 
ment of  the  schools  are  subject  to  be  considered  at  such  meet- 
ings. In  some  cases  no  regular  time  is  fixed  for  the  holding 
of  such  meeting,  and  when  it  is  found  necessary  to  assemble 
the  board  for  a  special  meeting,  the  notice  calling  such  meeting 
must  state  the  purpose  and  object  thereof.  This  question  has 
been  considered  in  many  cases  turning  upon  the  sufficiency  of 
the  notice  required  and  the  manner  of  communicating  the 
same,  but  it  is  sufficient  to  say  that  the  notice  must  clearly 
state  the  purpose  and  object  of  the  meeting.' 

§  1360.  Prescribing  text-books  —  Rescission  of  resoln- 
tion. —  The  school  law  oi  Ohio  provided  for  a  board  of  edu- 
cation for  each  district  or  city,  and  these  boards  were  required 
to  hold  regular  meetings  every  two  weeks,  and  were  em- 
powered to  hold  such  special  meetings  as  they  might  deem 


pacity.  People  v.  Board  of  Educa- 
tion, 26  111.  App.  476.  The  language 
of  the  Illinois  Supreme  Court  in 
Cha.se  v.  Stevenson,  71  111.  385,  that 
'■  if  the  school-house  was  too  small  it 
would  have  been  proper  for  the  di- 
rectors to  have  enlarged  the  build- 
ing," and  Revised  Statutes  (ch.  123, 
sec.  119  et  seq.),  making  attendance 
at  school  for  twelve  weeks  in  the 
year  compulsory,  do  not  deprive  the 
directors  of  the  power  to  exclude 
children  temporarily  from  a  school 
on  the  ground  of  want  of  room. 
People  V.  McFall.  26  III.  App.  319. 

•  Under  a  call  for  a  school  district 
meeting  "for  the  purpose  of  obtain- 
ing information "  on  a  certain  sub- 
ject, a  committee  cannot  be  appointed 
at  the  meeting  with  power  to  employ 
counsel  to  institute  legal  proceedings 
at  the  expense  of  the  district.  This 
is  not  embraced  in  the  call.  Wright 
V.  Noi'th  School  District,  58  Conn. 
576.  Notices  of  school  district  meet- 
ing posted,  one  on  the  school-house, 
another  on  a  building  formerly  used 


as  a  grain  building,  and  a  third  on  a 
board  fastened  in  or  against  a  wall 
facing  the  road,  were  held  to  be 
posted  in  "public  places."  Seabury 
V.  Howland,  15  R.  1.  446 ;  s.  c,  8  Atl. 
Eep.  341.  The  official  certificate  of 
the  director  of  a  school  district  that 
notice  of  a  certain  special  school  meet- 
ing was  given  by  posting  up  notices, 
which  certificate  was  i-eceived  in  evi- 
dence under  a  stipulation  in  which  it 
was  recited  that  such  stipulation  was 
for  the  purpose  of  using  the  same  as 
testimony  to  save  taking  depositions, 
was  held  to  be  evidence  of  the  due 
publication  of  the  notice  of  such 
meeting.  State  v.  School  District 
No.  7, 31  Neb.  733 ;  S.  C,  33  N.  W.  Rep. 
266.  Act  of  Illinois  of  1889,  page  296, 
article  5,  section  19,  does  not  invali- 
date official  actions  taken  by  board  of 
directors  at  a  meeting  at  which  all  of 
the  directors  are  present,  though  such 
a  meeting  is  not  a  regular  one  nor  one 
specially  called  in  the  statutory  man- 
ner. Lawrence  v.  Trainer,  136  IlL 
474 ;  S.  C,  27  N.  E.  Rep.  197. 
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necessary.  The  statute  also  provided  that  "each  board  of 
education  shall  determine  the  studies  to  be  pursued  and  the 
text-books  to  be  used  in  the  schools  under  their  control,  and 
no  text-book  shall  be  changed  within  three  years  after  its 
adoption  without  the  consent  of  three-fourths  of  the  members 
of  the  board  of  education  given  at  a  regular  meeting.  The 
board  at  a  regular  meeting  accepted  a  proposition  to  famish 
different  text-books  from  those  ^en  in  use,  and  adjourned 
without  any  motion  to  reconsider.  At  a  meeting  held  two 
weeks  later  it  was  voted  by  a  bare  majority  to  reconsider  the 
vote  taken  at  the  previous  meeting.  But  the  court  held  that 
this  action  was  a  nullity.  "  When  the  action  of  the  board 
was  consummated  [at  the  first  meeting],"  said  the  court,  "  its 
power  over  the  subject  was  exhausted  for  the  period  of  three 
years  from  that  date,  unless  the  text-book  so  adopted  should 
be  changed  within  that  time  by  the  consent  of  three-fourths 
of  the  members  of  the  board,. given  at  a  regular  meeting 
thereof.  The  three  years'  limitation  begins  to  run  from  the 
date  of  the  official  adoption  of  a  text-book,  and  not  from  the 
time  such  book  is  introduced  and  brought  into  actual  use  in 
the  schools." '  But  an  opposite  conclusion  was  reached  in 
Nevada  under  a  statute  containing  slightly  different  provis- 
ions. In  this  case  the  board  had  power  "  to  prescribe  and 
cause  to  be  adopted  a  uniform  series  of  text-books,"  with  a 
qualification  that  they  should  not  be  changed  oftener  than 
once  in  four  years.  The  board  had  express  authority  to  do 
at  a  special  session  any  act  that  it  might  do  at  a  regular  ses- 
sion. The  Supreme  Court  of  Nebraska  decided  tiiiat  the  board 
might,  aftet  it  had  passed  a  resolution  prescribing  a  certain 
series  of  text-books,  reconsider  its  action  and  rescind  such 
resolution  at  any  time  before  the  adoption  of  such  books  by 
the  different  school  districts.'^  And,  independent  of  statutory 
provisions,  it  would  not  be  competent  to  rescind  at  one  meet- 
ing a  resolution  taken  at  a  previous  meeting  where  vested 

1  State  V.  Board  of  Education,  35  court  said  the  board  could  not  re- 
Ohio  St.  368.  consider  its  former  vote  or  adoption 

^State  V.  Board  of  Education,  18  was  because  the  statute  prohibited 

Nev.  173.    Referring  to  the  Ohio  case  further  action  for  three  years  after 

cited  in  the  preceding  note  the  court  .    .    .    the  time  of  adoption.    There 

said: — "There  is  an  important  differ-  is  no  semblance  of  such  prohibition 

ence  between  the  Ohio  statute  and  in  ours.    Here  text-books  cannot  be 

ours.    The  reason   why   the   Ohio  changed  oftener  than  once  in  four 
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rights  have  been  acquired  under  the  first  vote ;  as,  for  instance, 
where  the  publishers  of  the  book  adopted  and  the  patrons  of 
the  school  had  acted  in  reliance  upon  the  rescinded  resolution 
in  the  sale  and  purchase  of  books.^ 

§  1361.  Power  of  board  of  school  trustees  to  contract.— 

A  boaird  of  school  trustees  have  power  to  contract  for  things 
within  the  scope  and  contemplation  of  their  authority  and 
power.  Such  contracts  must  be  incidental  and  necessary  to 
the  ordinary  management  of  the  schools,  and  as  a  rule  must . 
be  the  result  of  a  resolution  of  the  board  authorizing  the 
making  of  such  contract ;  but  the  board  may  delegate  to  one  of 
its  members  the  power  to  make  a  contract,  in  which  case  the 
limitations  of  his  powers  must  be  clearly  defined  and  he  must 
follow  them.  In  many  instances  this  power  is  regulated  by 
statute ; "  but  where  the  trustees  receive  goods  for  the  benefit 


years.  Thete  they  could  not  be 
changed  within  three  years  after 
their  adoption,  and  the  action  of  the 
board  alone  constituted  an  adoption. 
Under  our  law  it  is  the  board's  duty 
to  prescribe  and  cause  to  be  adopted 
a  text-book,  etc.  .  .  .  Before  the 
reconsideration  the  board  did  noth- 
ing furthering  their  adoption,  which 
must  be  done  by  the  districts,  and 
not  by  the  board.  ...  The  dif- 
ferent districts  must  adopt  the  books 
prescribed  by  the  board.  But  if  be- 
fore they  are  adopted  the  board  con- 
cludes that  it  has  made  an  unwise 
prescription,  we  know  of  nothing  in 
the  law  forbidding  a  reconsidera- 
tion. ...  By  prescribing  a  text- 
book simply  the  board's  duties  are 
only  half  done.  It  must  also  see 
that  the  prescribed  book  is  adopted, 
and  thereafter  for  four  years  it  can- 
not be  changed." 

1  Jones  V.  Board  of  Education,  88 
Mich.  371.  In  that  case  a  change  of 
text-books  was  prohibited  except 
under  certain  rules,  which  were  not 
complied  with,  and  the  court  de- 
clined to  express  an  opinion  as  to 
84 


whether  the  reconsideration  could 
have  been  upheld  if  the  publishers 
and  patrons  had  acquired  no  rights 
in  the  interim. 

2  Under  Revised  Statutes  of  In- 
diana,  1881,  sections  6006,  6007, 
and  Acts  of  1883,  page  114,  regulat- 
ing the  powers  of  school  trustees 
to  contract  debts,  a  school  trustee 
cannot,  without  an  order  from  the 
county  commissioners,  bind  the 
school  township  by  a  contract  for 
the  erection  of  a  school-house  when 
•  the  township  is  indebted  to  an  amount 
exceeding  the  money  in  the  hands 
of  the  trustee  and  that  to  be  raised 
by  the  tax  levy  for  the  year.  Middle- 
ton  V.  Greeson,  106  Ind.  18 ;  Eoseboom 
V.  Jefferson  School  Tp.,  133  Ind.  377; 
S.  C,  38  N.  E  Rep.  796.  A  contract 
made  by  two  of  three  directors'  of  a 
school  district  at  a  meeting  held  at  a 
time  different  from  the  time  fixed 
for  regular  meetings,  and  of  which 
the  third  director  had  no  notice,  is 
not  binding  on  the  district.  School 
Dist  No.  43  V.  Bennett,  53  Ark.  511 ; 
S,  C,  13  S.  W.  Rep.  133. 
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of  the  district  and  use  the  same,  an  implied  contract  will 
arise  to  pay  a  reasonable  price  for  them.  In  one  instance  the 
court  said : —  "  If  supplies  are  received  and  used  for  the  benefit 
of  the  district  under  such  circumstances  and  for  such  length 
of  time  as  to  raise  the  presumption  that  it  was  with  the  com- 
mon consent  of  the  district,  it  will  be  bound  to  pay  for  them." ' 
But  one  who  contracts  with  and  renders  services  for  a  de 
facto  school  board,  which  is  not  ^jv/re,  while  the  dejwre  offi- 
cers are  acting  as  such  and  performing  the  duties  of  their 
office,  cannot  recover  from  the  school  district  the  value  of 
such  services.*  Where  a  prudential  committee  de  facto,  not 
legally  elected  but  acting  in  good  faith  as  such,  furnished 
labor  and  material  and  board  for  a  teacher,  and  the  district 
stood  by  in  silence  and  availed  itself  of  the  benefit,  the  court 
ruled  that  there  was  an  implied  promise  on  the  part  of  the 
district  to  pay.'  Contracts  may  be  ratified  by  the  board  of 
trustees  either  by  special  resolution  or  by  acquiescence.* 


1  Andrews  v.  School  Dist  No.  4, 
37  Minn.  96 ;  S.  a,  33  N.  W.  Eep.  317. 

2  White  V.  School  Dist  (Pa.),  8  AtL 
Eep.  443. 

SRowell  V.  School  Dist  (Vt),  10 
Atl.  Eep.  754.  See,  also,  on  the  gen- 
eral subject  of  contracts,  O'Neil  v. 
Battle,  15  N.  T.  Supl.  818 ;  Dolan  v. 
Joint  School  Dist  &c.  (Wis.),  49  N. 
W.  Eep.  960;  Kittinger  v.  Monroe 
School  Tp.  (Ind.  App.),  29  N.  E.  Eep. 
931 ;  Hull  V.  Independent  School 
Dist  (Iowa),  48  N.  W.  Eep.  83 ;  Sulli- 
van V.  School  Dist  No.  39,  39  Kan. 
347';  S.  C,  18  Pac.  Eep.  387 ;  Litten  v. 
Wright  School  Tp.,  137  Ind.  81 ;  S.  C, 
27  N.  E.  Eep.  339 ;  Weitz  v.  Independ- 
ent District  79  Iowa,  433 ;  s.  a,  44  N. 
W.  Eep.  696 ;  Black  v.  Cornell,  30  Mo. 
App.  641 ;  Creager  v.  Wright  School 
Dist,  63  Mich.  101 ;  S.  a,  28  N.  W. 
Rep.  794;  State  v.  Clark  (N.  J.,  1890), 
19  AtL  Eep.  463 ;  Andrews  v.  School 
Dist,  37  Minn.  96 ;  S.  C,  33  N.  W.  Eep. 
217;  Dubuque  &c.  College  v.  Du- 
buque, 13  Iowa,  555 ;  Huse  v.  Lowell, 
10  Allen,  149;  Flint  Eiver  Dist  v. 
Kelley,    55  Iowa,  568;    Kimball   v. 


School  Dist,  28  Vt  8 ;  Shankland  v. 
Phillips,  3  Tenn.  Ch.  556 ;  Kingman 
V.  Thirteenth  School  Dist,  2  Cush. 
426 ;  School  Directors  v.  McBride,  23 
Pa.  St  315 ;  Garland  v.  Jackson,  7  La. 
Ann.  68;  Weldman  v.  Board,  7  N.  Y. 
Supl.  309 ;  Barrett  v.  School  Dist,  37 
N.  H.  445 ;  Hill  v.  School  Dist,  17  Me. 
316 ;  Middleton  v.  Greeson,  106  Ind. 
18;  State  v.  Tiedman>  69  Mo.  515; 
Board  v.  Chitwood,  8  Ind.  504 ;  Ohio 
V.  Ti-easurer,  23  Ohio  St  144;  Mc- 
Cortle  V.  Bates,  29  Ohio  St  419; 
Hazen  v.  Leiche,  47  Mich.  636 ;  Mc- 
Lain  v.  Snyder  Tp.  Sch.  Dist,  12  Pa. 
St  304;  Genesee  Ind.  Soh.  Dist  v. 
McDonald,  98  Pa.  St  444;  White  v. 
School  Dist  (Pa.),  8  Atl.  Eep.  443; 
School  Dist  V.  Bennett,  53  Ark.  511 ; 
Pennsylvania  L.  Eod  Co.  v.  Cass 
Board  &c.,  20  West  Va.  360 ;  Sanborn 
V.  School  Dist,  12  Minn.  17 ;  Worm- 
ley  V.  District  Tp.,  45  Iowa,  666 
School  Dist  V.  Bailey.  13  Me.  854 
Wilson  V.  School  Dist,  33  N.  H.  118 
Harris  v.  School  Dist,  38  N.  H  (8 
Fost)  58. 
<Norrls   v.  School   Dist,   13   Me. 
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§  1362.  Power  to  reijiuire  parents  to  sign  and  return 
teacher's  report. —  The  trustees  of  a  school  district  were  ex- 
pressly authorized  by  statute  (among  other  things)  "  to  class- 
ify and  grade  the  scholars  "  in  the  district,  and  "  to  make  such 
rules  and  regulations  as  they  may  think  needful  for  the  gov- 
ernment of  the  schools."  A  rule  was  adopted  to  the  effect 
that  the  teacher  keep  a  record  showing  the  attendance,  de- 
portment and  standing  in  scholarship  of  each  pupil,  and  that 
at  the  end  of  each  month  the  teacher  should  make  from  such 
report  a  report  card  and  send  the  same  by  each  pupil  to  his 
parent  or  guardian;  the  rule  further  requiring  each  pupil 
within  three  days  to  return  to  the  teacher  this  report  card, 
signed  by  his  parent  or  guardian,  and  on  failure  to  do  so  he 
was  to  be  sent  home  to  get  it  signed.  The  parents  of  a  pupil 
refused  to  sign  the  card,  and  the  enforcement  of  the  rule  had 
the  effect  of  excluding  him  from  the  school.  Upon  mandcumus 
to  compel  the  trustees  to  reinstate  him  it  was  contended  that 
the  rule  was  unreasonable  and  did  not  concern  the  education 
of  the  pupil  or  the  discipline  of  the  school.  But  the  court 
took  a  different  view,  and  upheld  the  rule  upon  the  ground 
that  in  order  to  classify  and  grade  the  scholars  it  was  impor- 
tant to  know  the  progress  made  by  each  pupil,  and  that  there 
was  probably  no  better  manner  of  determining  the  proficiency 
of  the  students  than  by  a  correct  system  of  marking  by  the 
teachers  on  their  daily  recitations.' 

(3  Fairf.)  293 ;  Everts  v.  District  Tp.,  cation,  63  Wis.  234,  where  a  pupil 
77  Iowa,  37 ;  Dubuque  &o.  College  v.  was  suspended  for  refusing  to  com- 
Dubuque,  13  Iowa,  555 ;  Eowell  v.  ply  with  a  regulation  of  the  school 
Tunbridge  School  Dist,  59  Vt  658 ;  to  the  effect  that  each  scholar  when 
Trustees '  v.  Trustees,  81  111.  470 ;  returning  to  school  after  recess 
Eowell  V.  School  Dist,  59  Vfe  658 ;  should  bring  a  stick  of  wood  for  the 
S.  C,  10  Atl.  Eep.  754.  fire.  It  was  decided  that  the  regula- 
1  Bourne  v.  State  (Neb.,  1893),  58  N.  tion  was  invalid.  Holman  v.  School 
W.  Hep.  710.  Touching  that  pro-  Trustees,  77  Mich.  605;  a  C,  43  N. 
vision  of  the  rule  requiring  the  re-  W.  Rep.  997,  where  it  was  held  that 
port  to  be  signed  and  returned  by  a  rule  adopted  by  the  school  board, 
the  parent  the  court  remarked  that  -which  authorized  the  suspension  of 
"by  this  method  the  parent  is  not  a  pupil  from  school  for  failure  to 
only  informed  of  the  standing  of  his  pay  for  or  replace  a  window  pane 
child,  but  the  regularity  of  his  at-  broken  by  him,  was  without  author- 
tendance."  Several  cases  were  dis-  ity  and  void.  To  the  same  effect  is 
tinguished : —  State  v.  Board  of  Edu-  Perkins  v.  School  Dist,  56  Iowa,  476 ; 
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§  1363.  Fiduciary  capacity. —  The  office  of  trustee  does  not 
differ  in  its  obligation  from  that  of  other  trustees  in  the  ap- 
plication of  the  doctrine  that  a  trustee  shall  not  benefit  by  his 
trust,  and  shall  have  an  eye  single  to  the  interests  intrusted  to 
his  care.  The  court  will  watch  with  the  closest  scrutiny  any 
attempt  on  his  part  to  make  a  profit  out  of  his  trust,  and  will 
enjoin  any  such  action ;  for  instance,  where  a  single  director 
held  a  legal  title  to  a  portion  of  ^piece  of  property,  and  two 
others. held  equitable  interests  in  it,  they  were  enjoined  from 
voting  at  a  meeting  to  purchase  the  property.  It  was  imma- 
terial, the  court  said,  that  the  acts  were  done  in  good  faith.' 
So  also  an  agreement  by  a  board  of  directors  of  an  inde- 
pendent school  district  to  employ  one  of  the  directors  as'local 
superintendent  of  construction  of  a  school  building,  and  to  pay 
him  for  such  services,  is  void,  and  its  performance  may  be  re- 
strained by  a  tax-payer  without  showing  actual  fraud.^ 

§  1364.  Limitations  of  power. —  School  trustees  can  only 
act  within  the  powers  prescribed  by  statute,  and  the  liberty 
of  action  of  executive  officers  of  private  corporations  is  not 
accorded  to  such  trustees.  They  are  required  to  act  as  a  board 
in  all  matters  of  importance.  Their  action  must  be  duly  re- 
corded and  strictly  complied  with.  They  may,  however,  dele- 
gate members  of  their  board  to  act  for  them.'   Where  district 

s.  c,  9N.  W.  Eep. -356.    In  State  v.  member  stood  in  the  relation  of  public 

School  Dist,  31  Neb.  553,  it  was  held  oflacers  to  the  district,  and  could  not 

that  while  the  school  trustees  of  a  claim  compensation  for  the  discharge 

high  school  have  the  power  to  pre-  of  an   official  duty.     McCaffrey  v. 

scribe  what  branches  shall  be  taught  School  Dist,  74  Wis.  100 ;  S.  a,  42  N. 

•and  what  text-books  shall  be  used,-  W.  Eep.  103. 

the  parent  has  the  right  to  decide  'The  duties    devolved   tfpon   the 

what  particular  branch  of  studies  of  members  of  the  school  district  board 

those  prescribed  to  be  taught  shall  be  or  upon  the  moderator  or  director 

pursued  by  his  child,  and  if  the  se-  by  Compiled  Statutes  of  Nebraska, 

lection  is  reasonable  it  must  be  re-  chapter  79,  section  8,  can  only  be  per- 

spected  by  the  board.  formed  by  those  two  offlcera  acting 

1  Appeal  of  Witner  (Pa,),  15  Atl.  in  conjunction.  Any  attempt  on  the 
Eep.  438.  part  of  either  of  thpm  to  perform  such 

2  Weitz  V.  Ind.  Dist,  78  Iowa,  37 ;  duties  alone,  and  without  the  joint 
s.  C,  43  N.  W.  Eep.  577.  But  the  right  action  of  the  other,  is  ineflfectual  and 
of  the  plaintiffl  to  compensation  could  void.  State  v.  School  Dist,  33  Neb. 
not  be  resisted  on  the  ground  that  48;  S.  C,  33  N.  W. -Eep.  480.  So,  a'so, 
the  committee  of  which  he  was  a  Eevised  Statutes  of  Indiana  of  1881, 
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trustees,  however,  act  beyond  their  authority,  such  acts  may  be 
ratified  by  the  tax-payers,  either  by  actual  vote  of  electors 
authorized  to  settle  a  disputed  olaira.,^  or  by  acquiescence ;  and 
it  was  held  that  a  finding  will  not  be  disturbed  after  a  long 
period  of  liiuie,  and  the  action  of  the  board  so  long  acquiesced 
in  would  be  sustained.^ 

§  1365.  Personal  liability  of  directors.—  The  officers  and 
trustees  are  required  to  act  in  strict  conformity  to  the  provis- 
ions of  statute,  and  when  delegated  by  the  board  of  trustees 
to  perform  any  particular  duty  are  given  little  discretion,  and 
are  required  to  act  in  accordance  with  their  instructions ;  as 
where  one  was  required  to  collect  moneys  belonging  to  the 
trustees  and  pay  them  to  a  certain  officer,  or  to  invest  them  in 
a  certain  manner,  he  will  be  required  to  do  so ;  but  his  liability 
will  not  extend  to  a  case  where  he  relied  upon  the  instruc- 
tions of  the  board  as  he  had  a  right  to  do,  and  loss  accrued.' 
But  where  the  treasurer  released  a  mortgage  due  to  a  school 
fund  without  the  order  of  the  board  of  trustees,  he  was  held 
liable.*  So,  also,  where  money  was  paid  out  of  the  special 
school  fund,  and  should  have  been  paid  out  of  the  general 
school  fund.     As  a  general  rule  his  bond  will  not  be  liable  un- 

section  4444,   which    provides    that  lEveretts    v.    Dist    Tp.    of   Rose 

trustees   of   school  townships  shall  Grove,  77  Iowa,  37 ;  S.  a,  41  N.  W. 

take  charge  of  the  educational  affairs  Rep.  478. 

thereof,  and  shall  employ  teachers,  2  School  Dist.  No.  3  v.  Township  of 

provide  "houses,  furniture,  apparatus  Riverside,  67  Mich.  404;  s.  0.,  34  N. 

and  other  articles  and  educational  W.  Rep.  886. 

appliances  necessary  for  the  thorough  '  State  v.  May  33  Ark.  445 ;  Moore 

organization  and  efficient  manage-  v.  Fassenbeck,  88  111.  433 ;  Board  &c. 

ment  of  said  schools,''  does  not  au-  v.  Baker,  34  IlL  App.  630 ;  Longan  v. 

thorlze  a  trustee  to  purchase  text-  Taylor,  31  111.  App.  263,  affirmed  in 

books   for   the    use    of    the    pupils  130  HI.  413 ;  s.  C,  33  N.  E.  Rep.  745; 

individually.    Honey   Creek   School  People  v.  Yeazel,  84  lU.  539 ;  Adams 

Tp.  V.  Barnes,  119  Ind.  313;  S.  C,  21  v.  State,  83  111.  133. 

N.  E.  Rep.  747;  Andrews  v.  School  ^McHenry  v.  School  Trustees,  68 

Dist,  37  Minn.  96 ;  S.  C,  33  N.  W.  Rep.  HI.  140 ;  Tappan  v.  People,  67  III.  339 ; 

317;   Boyd  v.  Mill  Creek  School  Tp.,  Lovington  v.  School  Trustees,  99  111. 

114  Ind.  310 ;  s.  C,  16  N.  E.  Rep.  511 ;  564 ;  Boone  v.  People,  4  111.  App.  331 ; 

Shakespear  v.  Smith,   77  Cal.   638;  Humiston  v.  School  Trustees,  7  111. 

S.  c,  20  Pac.  Rep.  394 ;  School  Dist.  v.  App.  133 ;  Board  &c.  v.  Mesenheimer, 

Roach,  43  Minn.  495 ;  S.  C,  45  N.  W.  78  111.  33 ;  Trustees  v.  Shepherd  (III.), 

Rep.  1097 ;  Cross  v.  School  Directors,  38  N.  E.  Rep.  1073. 
34  III.  App.  191. 
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less  a  gross  abuse  of  authority  can  be  shown ;  ^  but  where  the 
statute  imposes  a  duty  which  the  trustee  fails  to  perform,  his 
bond  will  be  liable.'  Where,  also,  it  is-  their  duty  to  require 
a  bond  as  security  for  the  payment  by  the  contractors  for 
labor  and  materials  furnished,  and  the  school  directors  enter 
into  a  contract  for  building  a  school-house  without  taking 
such  bond  from  the  contractor,  the  officers  of  the  board  become 
personally  liable  to  material-men  and  laborers,  but  they  are 
entitled  to  an  action  for  the  contract  price  against  the  con- 
tractor when  they  have  anything  that  may  be  due  to  the  con- 
tractor on  the  buUding.'  But  the  trustees  are  not  liable  for 
the  negligent  act  of  servants  employed  by  them,  where  they 
have  exercised  due  diligence  in  procuring  such  servants. 

§1366.  Meetings  of  district  electors  —  Elections.— The 

district  school  board,  as  heretofore  recited,  have  power  to  act 
in  all  matters  relating  to  the  management  and  government  of 
the  schools ;  but  it  is  usually  the  provision  of  statute  that 


1  Board  &c.  v.  Baker,  24  III  App. 
331;  Finney  v.  State,  136  Ind.  577; 
MuUikin  v.  State,  7  Blackf.  (Ind.)  77 ; 
Lathrop  v.  State,  6  Blackf.  (Ind.) 
503 ;  Tuley  v.  State,  1  Ind.  500 ;  State 
V.  Julian,  93  Ind.  393;  Hadley  v. 
State,  66  Ind., 371;  BIuflE  Creek  v. 
Hardenbrdok,  40  Iowa,  130;  Parish 
School  V.  Packwood,  43  La.  Ann.  468 ; 
S.  C,  7  So.  Eep.  537 ;  School  Dist.  v. 
Randall,  7  Gush.  478 ;  Alien  v.  Met- 
calf,  17  Pick.  208. 

2  School  Dist  V.  Deshon,  51  Ma 
454 ;  School  Dist  v.  Tebbetts,  67  Me. 
339 ;  People  v.  Wright,  34  Mich.  371 ; 
School  Dist  V.  Thelander,  31  Minn. 
833;  Soule  v.  Thelander,  31  Minn. 
237.  Under  the  Code  of  Civil  Pro- 
cedure of  New  York,  sections  1937, 
1939,  1931,  providing  that  trustees 
of  school  districts  shall  be  individ- 
ually liable  for  judgments  recovered 
against  them  on  contracts  made  by 
them  in  their  official  capacity,  a  judg- 
ment so  recovered  may  be  collected 
from  their  individual  property,  and 
a  writ   of  mandamus   will   not  be 


granted  to  enforce  the  payment  of 
such  a  judgment  out  of  funds  belong- 
ing to  a  school  district  in  the  hands 
of  its  trustees.  People  v.  Abbott,  107 
N.  Y.  235 ;  s.  C,  13  N.  E.  Eep.  779. 

swells  V.  Board  of  Education,  78 
Mich.  360;  S.  &,  44  N.  W.  Eep.  367. 
Session  Laws  of  Michigan,  1883,  act 
94,  provides,  among  other  things,  that 
school  trustees,  before  entering  upon 
a  contract  for  the  erection  of  any 
building  for  school  purposes,  shall  first 
exact,  in  addition  to  the  bond  for  the 
performance  of  the  work,  a  bond 
conditioned  for  the  payment  by  the 
contractor,  as  the  same  shall  become 
due,  of  all  indebtedness  which  may 
accrue  to  any  person  on  account  of 
labor  or  material  furnished  in  the 
erection  of  such  buildings.  It  was 
held  that,  although  the  statute  re- 
quires that  before  accepting  the 
bond  the  trustee  shall  first  fix  the 
amount  in  which  it  shall  be  given, 
and  pass  upon  the  sufficiency  of  the 
sureties,  their  functions  in  the  matter 
are  ministerial;  but   for  failure  to 
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where  any  matter  of  importance  is  to  be  acted  upon  it  shall 
be  submitted  to  a  vote  of  the  electors  of  the  district ;  as,  for 
instance,  change  of  boundaries,  annexation  or  separation  of  a 
district,  levying  of  a  tax  for  school  purposes,  the  building  of 
a  school-house  or  the  change  of  location  thereof,  or  any  ex- 
traordinary or  unusual  expense  which  either  materially  af- 
fects the  residents  of  the  districts  or  calls  for  an  assessment 
upon  them.  Such  election  is  called  upon  a  petition '  by  a  cer- 
tain number  of  the  freeholders  of  a  district ;  in  some  instances 
addressed  to  the  county  court ;  in  others  to  the  county  super- 
intendent or  other  officer  designated,  requesting  that  a  town 
meeting  be  called ;  the  same  being  approved,  notice  is  duly 
given  by  advertisement  or  otherwise  as  prescribed  by  statute.^ 


take  such  bond  the  trustees  were 
liable  in  damages  at  the  suit  of  a 
material-man  injured  thereby.  Owen 
V.  Hill,  67  Mich.  43;  s.  C,  34  N.  W. 
Eep.  649. 

1  Under  the  General  Laws  of  New 
Hampshire,  chapter  88,  section  6, 
providing  that  if  ten  voters  of  a 
school  district  are  aggrieved  by  the 
location  of  a  school-house  by  the  dis- 
trict or  school  committee  they  may 
apply  by  petition  to  the  county  com- 
missioners, who  shall  hear  and  de- 
termine the  location  thereof,  the 
jurisdiction  of  the  commissioners  ex- 
tends to  towns  in  which  the  district 
system  has  been  abolished,  as  the 
towns,  under  Laws  1870,  chapter  8, 
had  power  to  abolish  the  same  at 
the  time  such  statute  was  enacted. 
Adams  v.  State  (N.  H.),  18  Atl.  Eep. 
331 ;  State  v.  Compton,  28  Neb.  485 ; 
s.  C,  44  N.  W.  Eep.  660.  Under  Ee- 
vised  Statutes  of  Missouri,  1879,  sec- 
tion 7033,  providing  for  changes  in  the 
lines  of  old  and  the  formation  of  new 
school  districts,  the  petition  and  no- 
tice for  the  reorganization  of  the  dis- 
tricts of  a  town  must  each  specify 
the  exact  changes  proposed  in  the 
boundary  lines.  School  Dist.  v. 
School  Dist,  94  Mo.  618 ;  S.  C,  7  S. 


W.  Rep.  385 ;  Carrico  v.  People,  123 
DL  198;  S.  C,  14  N.  E.  Eep  66;  City 
of  Lynn  v.  County  Commissioners, 
148  Mass.  148 ;  Dartmouth  Sav.  Bank 
V.  School  Dist,  6  Dak.  333 ;  S.  C,  43 
N.  W.  Eep.  823. 

2  Holland  v.  Davies,  86  Ark.  446; 
Wilson  V.  Watersville  School  Dist, 
44  Conn.  157 ;  Wright  v.  North  School 
Dist,  53  Conn.  576 ;  Bartlett  v.  Kings- 
ley,  15  Conn.  327;  School  Dist  v. 
Blakslee,  13  Conn.  337;  Merritt  u 
Farris,  32  111.  App.  243;  Aikman 
V.  School  Dist,  27  Kan.  129 ;  Hazen  v. 
Lerche,  47  Mich.  626;  School  Dist  v. 
Jennings,  10  111.  App.  643;  Ballard 
V.  Davis,  31  Miss.  533 ;  Downing  v. 
Euger,  21  Wend.  178;  School  Dist  v. 
Bennett,  52  Ark.  511;  Perkins  v. 
Crocker,  109  Mass.  128 ;  Little  v.  Mer- 
rill, 10  Pick.  543 ;  Perry  v.  Dover,  13 
Pick.  306 ;  George  v.  Mendon,  6  Met 
497 ;  Alden  v.  Eounsville,  7  Met  318 
Kingsbury  v.  School  Dist,  13  Met  99 
Stone  V.  School  Dist,  8  Cush.  593 
School  Dist  V.  Atherton,  13  Met 
105 ;  Hayward  w  Thirteenth  School 
Dist,  2  Cush.  419 ;  Holbrook  v.  Faulk- 
ner, 55  N.  H.  311 ;  Rideout  v.  School 
Dist,  1  Allen,  233;  School  Dist  v. 
Lord,  44  Me.  374;  Soper  v.  School 
Dist,  28  Me.  193 ;  Fletcher  v.  Lincoln- 
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Such  notice  must  fully  state  the  purpose  of  the  meeting,  as.  for 
instance,  that  the  same  is  for  the  purpose  of  appropriating 
money  to  build  a  school-house  or  to  pay  a  debt  on  behalf  of 
the  school ; '  and  the  failure  to  comply  with  the  requirements, 
of  the  notice  cannot  be  cured  by  the  consent  of  the  majority 
of  the  citizens.*  At  siich  meeting  a  majority  vote  governs,  but 
this  does  not  mean  a  majority  of  the  whole  of  the  voters  in 
the  district,  but  a' majority  of  thos%  voting.'  This  vote  is  cer- 
tified to  by  the  district  clerk  and  becomes  operative  there- 
after.* 


ville,  30  Me.  439 ;  Moor  v.  Newfleld, 
4  Me.  44 ;  Leavitt  v.  Eastman,  77  Me. 
117 ;  Passage  v.  School  Insp.,  19  Mich. 
330 ;  Andress  v.  School  Insp.,  19  Mich. 
383 ;  Sturm  v.  School  Disfc,  45  Minn. 
88 ;  State  v.  St  Anthony,  10  Minn. 
433;  People  v.  Peters,  4  Neb.  254; 
State  V.  School  Dist,  21  Neb.  735; 
s.  c,  33  N-  W.  Rep.  366 ;  Andover  v. 
Carr,  55  N.  H.  453 ;  Dennison  v.  School 
Dist,  17  N.  H.  493 ;  Chapin  v.  School 
Dist,  30  N.  H.  35 ;  Harris  v.  School 
Dist,38N.EL68;Giles  v.  School  Dist, 
81  N.  H.  304 ;  Weare  v.  Sawyer,  44 
N.  H.  198;  Pickering  v.  De  Eoche- 
munt  (N.  H.),  23  Atl.  Eep.  88 ;  State 
V.  Hurff,  88  N.  J.  Law,  310 ;  State  v. 
School  Tr.,  43  N.  J.  Law,  358;  State 
V.  Browning,  28  N.  J.  Law,  556 ;  Bing 
V.  Grout,  7  Wend.  341 ;  Marchant  v. 
Langworthy,  6  Hill,  646 ;  People  v. 
Board  &c.,  1  N.  Y.  Supl.  593 ;  Clear- 
field Ind.  School  Dist,  79  Pa.  St  419 ; 
Howland  v.  School  Dist,  15  R  I.  184 ; 
s.  C,  8  Atl.  Eep.  837;  Seabury  v. 
Howland,  15  R.  L  446 ;  S.  C,  8  AtL  Rep. 
341 ;  Holt's  Appeal,  5  E.  I.  608 ;  Sher- 
v/in  V.  Bugbee,  17  Vt  337 ;  Bealey  v. 
Dickenson,  48  Vt  599 ;  Mason  v.  School 
Dist,  30  Vt  487;  Hunt  v.  School 
Dist,  14  Vt  300 ;  Ovitt  v.  Chase,  37  Vt 
196;  Weeks  v.  Batchelder,  41  Vt 
317. 

1  People  V.  Board  of  Education,  1 
N.  Y.  Supl.  593;  Witherop  v.  Titus- 


ville  School  Board,  7  Pa.  Co.  Ct  Eepl 
451. 

z  Elder  v.  Territory,  3  Wash.  T. 
488;  Am.  Dig.  1888,  p.  1227,  sec.  7. 

8  Gentle  v.  Board  &c.,  73  Mich.  40 ; 
S.  C,  40  N.  W.  Eep.  928;  Smith  v. 
Proctor,  6  N.  Y.  Supl.  212;  s.  c,  53 
Hun,  148 ;  State  v.  Echols,  41  Kan.  1 ; 
Briggs  V,  Borden,  71  Mich.  87 ;  s.  C., 
88  N,  W.  Eep.  713;  Point  Pleasant 
Land  Co.  v.  School  District,  47  N.  J. 
Law,  385. 

*  Appeal  of  Luburg  (Pa),  17  Atl. 
Eep.  345;  s.  a,  33  W.  N.  C.  454; 
Board  of  Education  v.  Roehr,  33  111. 
App.  639;  Capital  Bank  v.  School 
Dist  No.  85,  6  Dai.  348;  S.  a,  43  N. 
W.  Eep.  774 ;  Fitzpatrick  v.  Board  of 
Trustees,  87  Ky.  132;  S.  C,  7  S.  W. 
Eep.  896 ;  State  v.  Hanson,  30  Nev. 
401 ;  Baldwin  v.  Nickerson  (Wyo.), 
19  Pac.  Eep.  439 ;  State  v.  Vreeland, 
79  Iowa,  466;  s.  C,  44  N.  W.  Eep. 
709;  Perryman  v.  Bethune,  89  Mo. 
158;  People?;.  English  (111.  Sup.),  39 
N.  E.  Eep.  678;  Irvin  v.  Gregory 
(Ga.),  13  S.  E.  Eep.  130;  State  v. 
School  Dist  (N.  J.),  10  Atl.  Eep.  191 ; 
Graves  v.  Jasper  School  Tp.  (So. 
Dak.),  50  N.  W.  Eep.  904;  Willard  v. 
Pike,  69  Vt  302;  a  a,  9  AtL  Eep. 
907;  People  v.  Stone,  78  Mich.  635; 
S.  C,  44  N.  W.  Eep.  833 ;  Fractional 
School  Dist  V.  Boards  of  Inspectors, 
63  Mich.  611 ;  State  v.  Clark  (N.  J.), 
19  Atl.  Rep.  462. 
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§  1367.  Term  of  school   officer  —  Holding   over.—  The 

term,  of  every  oflBoe  is  provided  for  by  statutory  enactment, 
but  such  enactment  must  not  be  in  conflict  with  constitutional 
provision ;  as,  for  instance,  where  the  term  of  office  is  limited 
by  constitution  to  four  years,  a  statute  creating  an  office  for 
five  years  was  held  to  be  void.'  The  appointee  to  a  vacancy 
caused  by  death  or  otherwise  holds  only  for  the  unexpired 
term;^  but  such  a  vacancy  does  not  occur  where  an  ineligible 
candidate  is  elected.  The  election  in  such  a  case  is  void,  and 
the  former  incumbent  holds  over.'  Where  an  office  is  filled 
and  acts  bond  fide  performed  by  a  person,  though  his  appoint- 
ment or  election  is  in  some  respects  irregular,  the  general 
rule  is  to  consider  such  incumbent  a  de  facto  officer  until  the 
office  is  regularly  filled.* 

§  1368.  School  fund.—  The  school  fund  is  an  endowment 
set  apart  for  educational  purposes.  In  many  of  the  States  it 
has  been  derived  from  federal  grants  of  land;  and  increased 
by  the  operation  of  State  statutes,  whereby  certain  annual 
revenues  go  to  this  end.  The  laws  regulating  the  care  and 
custody  of  the  fund  are  jealous  of  its  preservation  intact, 
and  provide  as  a  primary  exaction  that  the  principal  shall 
never  be  decreased  or  diminished,  and  that  only  the  revenue 
shall  be  used.  In  many  of  the  States  the  donations  of  land 
made  for  the  benefit  of  this  fund  are  of  vast  extent  and 
value,  and  form  the  basis  of  a  permanent  endov/ment  for  edu- 
cational purposes.*  The  distribution  of  the  fund  among  the 
schools  has  occasioned  some  conflict,  but  the  general  rule  is 
that  it  is  regulated  by  the  number  of  children  in  each  dis- 

1  State  V.  Hams,  19  Nev.  222 ;  Pen-        «  Howard  v.  Carnett  (Ky.),  1  S.  W. 
dleton  V.  Miller,  83  Va.  390.    Act  of    Eep.  1. 

Mississippi  of  March  7,  1888,  which  ^School  Dlst.  !>.  Town  Treasui-ers 
provides  for  the  election  of  county  &c.,  61  Mich.  373 ;  s.  C,  38  N.  W.  Rep. 
superintendents  of  education  in  part  183;  People  v.  Board  of  Education,  1 
only  of  the  counties  of  the  State,  N.  Y.  Supl.  743 ;  Cleveland  v.  Amy 
does  not  thereby  conflict  with  the  (Mich.),  50  N.  W.  Eep.  293;  Petti- 
constitution  of  Mississippi,  article  8,  grew  v.  Bell,  34  8.  C.  104 ;  s.  C,  12  S. 
section  1,  requiring  "  a  uniform  sys-  E.  Rep.  1033 ;  Bartlett  v.  Sayer,  12 
tem  of  public  schools."  Wynn  v.  N.  Y.  Supl.  170 ;  State  v.  Horton,  19 
State  (Miss.),  7  So.  Rep.  353.  .  Nev.  199 ;  State  v.  Lane  (R  I.),  18  Atl. 

2  People  V.  Stone,   78    Mich.  635;  Eep.  1085. 

S.  0.,  44  N.  W.  Rep.  333  (1890).  5  Board    of    Trustees    v.    Thomas 

(Ky.).  15  S.  W.  Rep.  670. 
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triot.*  The  treasurer  of  the  State  is  the  custodian  of  the  fund, 
and  has  the  duty  of  investing  the  same.  The  statute  usually 
limits  such  investments  to  a  certain  class  of  securities.  The 
holding  and  handling  of  the  fund  is  regarded  as  a  trust,  a,nd 
regulated  by  rules  of  the  court  of  equity  relating  thereto.* 

§  1369.  The  same  subject  continued  —  Mandamus  to 
State  comptroller. —  In  Connecticut  it  is  made  the  duty  of 
the  State  comptroller  by  general  statute  to  distribute  annu- 
ally among  the  several  towns  a  certain  sum  for  every  person 
of  school  age,  together  with  a  proportionate  share  of  the  in- 
come of  the  school  fund.  Upon  application  for  a  writ  of 
mandamMS  to  compel  him  to  perform  this  duty,  it  was  urged 
in  opposition  that  the  official  action  which  the  writ  required 
him  to  perform  was  included  in  and  was  the  exercise  of  the 
powers  and  duties  vested  and  imposed  upon  him  as  an  inde- 
pendent officer  of  the  executive  department  by  the  constitu- 
tion, which  could  not  lawfully  be  enforced  by  writ  of  manda- 
mus. The  court  said  that  if  it  was  intended  to  assert  that  he 
could  not  be  controlled  by  mandarnius  in  the  exercise  of  merely 
discretionary  duties  the  objection  was  sound ;  but  the  fact  that 
he  derived  his  powers  from  the  constitution  rather  than  from 
the  statutes  was  not  a  tenable  defense.  "  It  is  the  nature  of 
the  thing  to  be  done,"  said  Andrews,  C.  J.,  "by  which  the 
propriety  or  the  impropriety  of  issuing  a  mandamus  is  to  be 
determined,  and  not  the  office  of  the  person  to  whom  the  writ 
is  directed,  nor  the  source  from  which  he  derives  his  power. 

1  School  Dist.  V.  Twitchell,  63  N."H.  151.  Property  in  school  fund :  Case 
11 ;  School  Dist  No.  1  v.  Town  of  v.  Blood,  71  Iowa,  633 ;  s.  C,  33  N. 
Bridport  (Vt),  33  Atl.  Eep.  570 ;  W.  Rep.  144.  How  money  is  drawn 
Towle  V.  Brown,  110  Ind.  599 ;  a  a,  from  the  fund :  State  v.  Bloom,  19 
10  N.  E.  Eep.  628 ;  School  Dist  No.  1  Neb.  562 ;  Goose  River  Bank  v.  Wil- 
V.  Prentiss  (N,  H.),  19  Atl.  Rep.  1090;  lard  Lake  School  Tp.  (N.  D.),  44  N. 
Yaggy  V.  Dist  Tp.  of  M.  &o.,  80  W.  Rep.  1003;  imreMcGraw's Estate, 
Iowa,  131 ;  S.  G,  45  N,  W.  Rep.  553 ;  111  N.  Y.  66 ;  State  v.  Board  of  County- 
Cook  V.  School  Dist,  13  Colo.  453;  Coram'rs,  17  Nev.  96;  Montgomery 
County  of  Montgomery  v.  Auchley,  County  v.  Auchley  (Mo.),  15  S.  W. 
92  Mo.  126 ;  S.  C,  4  S.  W.  Rep.  425 ;  Rep.  6 ;  Board  of  Schools  v.  School 
Moiles  V.  Watson,  60  Mich.  415.  District  No.  1  (Wis.),  51  N.  W.  Rep. 

instate  V.  Levi,  90  Ind.  77;  Stark-  874;  Merritt  v.  Merritt  (Ark),  16  a 

well  V.  State,  101  Ind.  1 ;  Edwards  v.  W.  Rep.  287 ;  Porter  v.  State  (Tex.), 

Trustees  &o.,  80  111.  App.  528;  Snod-  14  S.  W.  Rep.  794. 
grass  V.  Morris  (Ind.),  24  N.  E.  Rep. 
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Subject,  possibly,  to  some  exceptions,  we  think  the  law  to  be 
this :  —  That  whenever  any  public  officer,  however  humble,  is 
intrusted  with  power,  in  the  exercise  of  which  he  may  use 
discretion  in  respect  to  such  exercise,  he  cannot  be  controlled 
by  mandwmus;  and  that  whenever  any  public  officer,  however 
high,  is  commanded  by  the  constitution,  or  by  any  statute,  to 
perform  a  ministerial  act,  the  performance  of  such  act  may 
be  compelled  by  mandamus."^  The  court  held  that  the  con- 
stitutional duty  of  the  comptroller  "to  adjust  and  settle  all 
public  accounts  and  demands  except  grants  and  orders  of  the 
General  Assembly  "  imposed  a  ministerial  duty  in  the  case  in 
hand,  to  enforce  performance  of  which  mandamus  was  the  ap- 
propriate proceeding.' 

§  1370.  School  taxes. —  As  a  general  rule  the  schools  are 
supported  by  a  local  school  tax  on  the  property  holders  of 
each  school  district.  A  State  tax  is  also  levied  in  some  of  the 
States  for  educational  purposes.     This  is  usually  made  in  the 


1  State  V.  Staub  (Conn.  1892),  23  Atl. 
Rep.  924,  citing  High  on  Extraordi- 
nary Remedies,  §§  24-34 

estate  V.  Staub,  cited  in  the  preced- 
ing note.  " '  A  ministerial  duty,  the 
performance  of  which  in  proper  cases 
may  be  required  of  the  head  of  a  de- 
partment by  judicial  process,  is  one  in 
respect  to  which  nothing  is  left  to 
discretion.  It  is  a  simple,  definite 
duty,  arising  under  conditions  ad- 
mitted or  proved  to  exist,  and  im- 
posed by  law.'  Chief  Justice  Chase, 
in  Mississippi  v.  Johnson,  4  WalL  498. 
*A  ministerial  act  is  one  which  a 
person  performs  in  a  prescribed  man- 
ner, in  obedience  to  the  mandate  of 
legal  authority,  without  regard  to  or 
the  exercise  of  his  judgment  upon 
the  propriety  of  the  act  being  done.' 
Insurance  Co.  v.  Fyler,  60  Conn.  448. 
.  ,  .  The  meaning  of  the  terms 
'adjust  and  settle'  can  be  better  un- 
derstood if  one  bear  in  mind  that 
some  accounts  and  demands  are 
liquidated  and  that  others  are  un- 
liquidated.   A  liquidated  account  is 


one  the  amount  of  which  is  agreed 
upon  by  the  parties,  or  is  fixed  by 
operation  of  law.  Hargroves  v. 
Cooke,  15  Ga.  321 ;  Bull  v.  Bull,  43 
Conn.  469 ;  Warren  v.  Skinner,  20 
Conn.  562.  The  word 'settle' when 
applied  to  a  liquidated  account  or 
demand  means  to  pay  it.  Pinkerton 
V.  Bailey,  8  Wend.  600;  Stilwell  v. 
Coope,  4  Denio,  225.  The  word  '  ad- 
just' when  used  in  reference  to  a 
liquidated  claim  has  the  same  mean- 
ing though  perhaps  not  quite  so 
clearly.  The  word  'settle'  when  ap- 
plied to  an  unliquidated  claim  or 
demand  means  its  mutual  adjust- 
ment between  the  parties  and  an 
agreement  upon  the  balance.  Bax- 
ter V.  State,  9  Wis.  38,  44.  .  .  . 
We  have  no  occasion  to  discuss  un- 
liquidated claims.  It  may  well  be 
that  as  to  such  claims  the  comptroller 
exercises  a  discretion.  But  when  a 
claim  is  liquidated  in  the  sense  that 
its  amount  is  fixed  by  operation  of 
law,  it  is  difficult  to  see  how  the 
comptroller  can  use  any  discretion  in 
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general  tax  levy,  but  sometimes  per  capita  on  every  male 
resident.' 

§  1371.  School  lands. —  The  title  to  school  lands  is  held  by 
the  State.  It  may  also  be  taken  by  a  district  for  the  use  of 
the  State  or  school  f  und.^  And  the  district  trustees  are  proper 
parties  to  bring  suit  with  reference  thereto  in  the  name  of  the 
State.'  As  to  sales  of  such  lands  the  requirements  are  strict, 
and  are  made  with  a  view  to  throwing  around  such  sales  every 
safeguard  to  prevent  fraud.  The  usual  requirement  is  that 
such  sales  must  be  made  at  auction  to  the  highest  bidder. 
Sales  on  contract,  payments  to  be  made  from  time  to  time,  are 
not  uncommon.*  The  presumption  is  that  a  sale  of  school 
lands  is  regular.'  And  title  in  the  schools  will  not  be  affected 
by  a  judgment  against  trustees  individually  relating  to  school 
lands.*  Where  it  is  deemed  desirable  or  necessary  by  the 
board  of  trustees  to  locate  a  school  on  certain  lands,  condem- 
nation proceedings  may  be  had  to  acquire  the  same,  and  the 
question  of  location  is  in  the  discretion  of  the  school  trustees.^ 


respect  to  it  When  the  law  fixes 
definitely  the  amount  of  any  claim, 
and  also  fixes  the  manner  and  time 
of  its  -payment  and  the  person  to 
whom  it  is  due,  and  the  claim  is  pre- 
sented to  the  comptroller  by  that 
person,  and  at  that  time,  he  has  in 
respect  to  it '  no  discretion  to  exer- 
cise, no  judgment  to  use,  and  no 
duty  to  perform,'  but  to  draw  his 
order  in  payment  of  it" 

I  As  to  levy  of  tax:  Bordeaux  v. 
Meridian  Land  &c.  Co.,  67  Miss.  304 ; 
s.  C,  7  So.  Rep.  286 ;  Cowart  v.  Fox- 
worth,  67  Miss.  333;  s.  C,  7  So.  Eep. 
350 ;  State  v.  Clark  (N.  J.),  19  Atl.  Rep. 
463 ;  People  v.  City  of  Bloomingdale, 
130  111.  406 ;  Lawrence  v.  Trainer,  136 
111.  474;  S.  C,  27  N.  E.  Rep.  197. 
Constitutionality  of  tax:  Macklin 
V.  Trustees  &c.  (Ky.),  11  S.  W.  Rep. 
657.  As  to  purposes  for  which  tax 
may  be  levied :  Torrey  v.  Willard,  8 
N.  Y.  Supl.  393;  S.  c,  55  Hun,  78; 
Fortman  v.  State  (lud.)  10  N.  E.  Rep. 


94 ;  School  District  No.  1  v.  Wiok- 
ersham,  34  Mo,  App.  337;  Griggs  v. 
St  Croix  Co.,  27  Fed.  Rep.  888; 
Wilcox  V.  Township  of  Eagle,  81 
Mich.  271 ;  S.  a,  45  N.  W.  Rep.  987. 

2  People  V.  Roche,  124  IlL  9;  S.  C, 
14  N.  E.  Rep.  701. 

8  Widner  v.  State,  49  Ark.  173 ;  s.  a, 
4  S.  W.  Rep.  657 ;  School  Dist  No.  10 
V.  Driver  (Ark.),  7  S.  W.  Eep.  887; 
States  Benton  (Neb.),  45  N.  W.  Repw 
794. 

^McPheeters  v.  Wright  HO  Ind. 
519;  s.  C,  10  N.  E.  Rep.  634;  Barker 
V.  Torrey,  69  Tex.  7;  S.  a,  4  S.  W. 
Rep.  646. 

*McPheeters  v.  Wright,  110  Ind. 
519 ;  s.  C,  10.  N.  E.  Rep.  684. 

SLuokett  V.  Buckman  (Ky.,  1890),  1 
S.  W.Rep.  391. 

'Braden  v.  McNutt,  114  Ind.  214; 
S.  C,  16  N.  E.  Rep.  170 ;  Howland  v. 
School  Dist  No.  3,  15  R.  L  184 ;  S.  C, 
8  Atl.  Rep.  337. 
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Foreclosure  proceedings  are  had  in  the  usual  way,  where  de- 
fault is  made  in  payment  of  interest  or  instalment  of  princi- 
pal, on  mortgages  or  contracts  of  sale,  due  the  school  fund," 

§  1373.  School  bonds. —  School  bonds  are  obligations  of  in- 
debtedness bearing  interest,  which  are  issued  for  the  purpose 
of  raising  mbney  to  make  permanent  improvements  or  pro- 
vide funds  for  school  purposes.  The  usefulness  of  such  a  plan 
is  manifest,  for  the  reason  that  oftentimes  in  starting  a  school 
■district,  and  undertaking  the  erection  of  the  necessary  school 
buildings,  the  burden  would  be  too  great  on  the  tax-payerS 
should  the  whole  amount  be  required  to  be  paid  in  one  year. 
To  avoid  this  a  sefries  of  bonds  are  issued  bearing  interest  and 
redeemable  either  at  the  end  of  a  given  period  or  certain 
amounts  of  the  principal  and  interest  each  year,  and  to  meet 
this  charge  an  annual  tax  is  levied  which  is  not  large  enough 
to  be  a  burden  upon  the  people.^ 


1  Board  of  Comm'rs  v.  State,  123 
Ind.  333,  where  it  was  held  that  when 
a  connty  has  loaned  out  part  of  its 
school  fund  on  a  mortgage,  and,  on 
'default  of  the  mortgagor,  paid  the 
interest,  and  at  the  foreclosure  sale  of 
the  mortgaged  premises  the  property 
"waft  bid  in  for  account  of  the  school 
fund,  and  at  a  subsequent  sale  more 
iihan  enough  was  realized  to  pay  the 
principal  and  interest,  the  county  is 
entitled  to  be  reimbursed  for  the  in- 
i»rest  paid.  Glark  v.  State,  109  Ind. 
388;  S.  C,  10  N.  E.  Eep.  135;  State  v. 
■Graham,  21  Neb.  329;  s.  C,  33  N.  W. 
Bep.  143,  where  it  was  held  that  the 
mortgagor  was  required  to  pay  in- 
terest annually  on  mortgages  to  the 
school  fund  or  purchase  of  school 
lauds,  and  that  a  long  discontinuance 
of  such  payment  would  raise  a  pre- 
sumption of  forfeiture.  As  regards 
notice  and  title  and  lease :  Martin  v. 
Brown,  62  Tex.  485;  Anderson  v. 
Prairie  School  Tp.  (Ind.),  27  N.  E. 
Bep.  439;  Eobinson  v.  Hague,  63 
Iowa,  373 ;  Peck  v.  Louisville  &c.  Ey. 


Co.,  101  Ind.  366;  Delhi  School  Dist 
V.  Everett,  53  Mich.  314;  Bres  v. 
Louviere,  37  La,  Ann.  736.  Fraudu- 
lent conveyances:  PuUiam  v.  Run- 
nels County  (Tex.),  15  S.  W.  Rep.  377, 
Administration  of  bequest:  Myers  v. 
School  Trustees,  21  111.  App.  233, 

2  St  Joseph  School  Board  v.  Gay- 
lord,  86  Mo.  401 ;  Rogers  v.  Trustees 
Graded  School  (Ky.),  13  S.  W.  Eep. 
587.  In  order  that  such  an  issue  may 
Oe  valid  a  vote  of  the  electors  of  the 
district  to  be  charged  must  be  had 
(State  V.  Benton,  39  Neb.  460 ;  s.  c, 
45  N.  W.  Rep.  794);  but  where  the 
law  does  not  authorize  the  people  of 
a  school  district  to  vote  that  bonds  be 
issued  for  a  specific  purpose,  such  a 
vote  does  not  make  the  bonds  valid, 
even  in  tjie  hands  of  innocent  pur- 
chasers. Ashuelot  Nat  Bank  v. 
School  Dist,  41  Fed.  Eep.  514.  So 
also,  where  the  issue  was  for  a  pur- 
pose not  authorized  by  statute,  they 
are  void.  State  v.  County  Comm'rs 
(Neb.),  48  N.  W.  Eep.  146;  Burke  v. 
Galveston  County,  76  Tex.  367. 
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§  1373.  Schoolteacher  —  Appointment  —  Contract  —  Ee- 
moTal. —  The  power  to  appoint  school  teachers  is  in  the 
hands  of  the  district  school  boards,  subject  to  such  rules  and 
regulations  as  may  be  prescribed  by  the  board  of  education, 
as  to  the  qualification  of  teachers,  term  of  oiBce,  compensa- 
tion and  contract  of  eraplo^'ment,'  contract  in  writing  and 
salary.^  A  teacher  may  be  removed  for  cause  independent 
of  the  terms  of  the  contract  of  employment.' 

1  Galesburg  Ed.  Board  v.  Arnold,  trustees,  which  alone  has  authority 
113  111.  11.  A  majority  vote  of  the 
district  board  is  required  for  the  ap- 
pointment of  a  teacher  and  an  entry 
on  the  minutes  of  the  board  to  this 
eflfeot.  Cleveland  v.  Amy,  88  Mich. 
374;  s.  C,  50  N.  W.  Rep.  293;  School 
District  v.  Mercer  (Pa.),  9  Atl.  Rep. 
64 ;  State  v.  Grosvenor,  19  Neb.  494. 
The  contract  with  the  teacher  is  regu- 
lated by  the  rules  of  law  concerning 
contracts  of  employment,  excepting 
the  clause  that  the  same  may  be  ter- 
mmated  by  the  board  at  any  time. 
When  this  is  the  case  no  notice  is 
necessary.  Dunavan  v.  Board  of 
Education,  47  Hun,  13 ;  Weidman  v. 
Board  of  Education,  7  N.  Y.  Supl. 
309.  When  employment  without  au- 
thoi'ity,  see  Skinner  v.  Bateman,  96 
N.  C.  5 ;  S.  a,  1  S.  E.  Rep.  538. 

2Foulk  V.  McCartney,  43  Kan. 
695;  Armstrong  v.  School  Dist.,  28 
Mo.  A  pp.  169;  Holloway  v.  Ogden 
School  Dist  No.  9,  63  Mich.  153; 
People  V.  Coflfey,  16  N.  Y.  Supl. 
501;  School  Town  ,&c.  v.  Powner, 
136  Ind.  538;  s.  0.,  26  N.  E.  Rep.  484; 
Patterson  v.  City  of  Butler,  83  Ga. 
606 ;  Cobb  v.  School  Dist.,  68  Vt.  647 ; 
s.  c,  21  Atl.  Rep.  957;  Milford  v. 
Ziegler  (Ind.),  37  N.  E.  Rep.  303; 
Caviel  v.  Coleman,  72  Tex.  550 ;  Mc- 
Ginness  v.  School  Dist.,  39  Minn.  499 ; 
De  Wolf  V.  Watterson,  39  Hun,  111; 
Lee  V.  School  Dist,  71  Mich.  371 ;  s.  a, 
38  N.  W.  Rep.  867.  In  an  action  for 
compensation  by  one  employed  by  a 
director  as  superintendent,  it  is  error 
to  exclude  evidence  that  the  board  of 


to  make  a  contract  for  such  employ- 
ment, knew  of  the  services  in  that 
behalf  and  accepted  them.  Davis  v. 
School  Dist,  81  Mich.  314;  S.C.,45N. 
W.  Rep.  989.  Collection  of  salary: 
County  of  Caldwell  v.  Harbert,  68 
Tex.  321;  s.  C,  4  S.  W.  Rep.  607; 
McCauley  v.  School  Dist  (Pa.),  19 
Atl.  Rep.  410;  s.  C,  25  W.  N.  C.  519. 
Where  school  is  discontinued  district 
relieved  from  payment  of  salary: 
Goodyear  v.  School  Dist,  17  Oregon, 
517;  Gilroy  v.  School  Dist,  17  Ore- 
gon, 522.  Where  school-house  de- 
stroyed by  fire :  School  Dist  v.  Crews, 
33  111.  App.  367.  Want  of  sufficient 
funds  to  pay  does  not  avoid  contract 
or  the  closing  of  a  school :  Reedy  v. 
School  Dist,  30  Mo.  App.  113.  And 
legal  holidays  do  not  count  against  a 
teacher :  Holloway  v.  Ogden  School 
Dist,  63  Mich.  153.  Qualifications  of 
teachers :  Hotz  v.  School  Dist,  1  Colo. 
App.  40 ;  s.  C,  37  Pac.  Rep.  15 ;  Goose 
River  Bank  v.  Willow  Lake  School 
Tp.  (N.  Dak.),  44  N.  W.  Rep.  1003; 
Smith  V.  School  Dist,  69  Mich.  589 ; 
s.  c,  37  N.  W.  Rep.  567 ;  Devoe  v. 
School  Dist,  77  Mich.  610 ;  s.  c.,  43  N. 
W.  Rep.  1062.  Under  Minnesota  con- 
stitution, article  7,  section  8,  provid- 
ing that  a  woman  shall  be  eligible  to 
hold  "  any  office  pertaining  solely  to 
the  management  of  schools,"  it  was 
held  that  a  woman  could  hold  the 
office  of  county  superintendent  of 
schools.  State  v.  Grorton,  33  Minn.  845. 
'  Supervisors  may  be  removed  fbr 
"  omission  of  duty,"  and  a  superin- 
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§  1374.  Pupils. —  The  children  of  resident  parents  of  a 
school  district  are  entitled  to  all  the  privileges  and  benefits  of 
the  public  schools.  And  where  a  child's  father  has  deserted 
it,  and  the  mother  is  living  in  another  district  where  she  is 
unable  to  keep  the  child,  but  has  found  a  home  for  the  child 
in  this  district,  the  court  decided  that  the  child  was  entitled 
to  the  school  privileges  as  if  its  parents  were  residents.'  But 
the  children  of  one  district  may  attend  the  schools  of  another 
upon  the  payment  of  a  tuition  fee.  This  fee  is  usually  fixed 
at  the  average  cost  to  the  district  of  each  child  attending  the 
school.*  The  "  legal  school  age  "  is  under  twentyrone  years ; ' 
but  where  a  child  has  graduated  from  one  department  it  is  in- 


tendent  who  has  neglected  his  duty 
through  intoxication,  and  without 
giving  him  a  hearing.  People  v. 
May,  17  111.  App.  361.  So  also  in 
Quigley  v.  Vaughn,  17  111.  App.  347, 
for  immoral  conduct.  But  in  Arm- 
strong V.  School  Dist.,  19  Mo.  App. 
463,  it  was  held  that  the  board  of 
school  directors  could  not  remove  a 
teacher  for  immoral  conduct,  the 
power  being  in  the  county  commis- 
sioners. But  no  personal  liability 
attaches  to  the  trustees'  acts  in  dis- 
charging a  teacher  unless  malice  can 
be  clearly  proven.  Adams  v.  Thomas 
(Ky.),  13  S.  W.  Rep.  940.  Misconduct : 
School  Dist.  V.  Maury  (Ark.),  14  S.  W. 
Eep.  669 ;  Kennedy  v.  Board  of  Edu- 
cation, 83  CaL  483 ;  School  Directors 
V.  Ewington,  36  111.  App.  379.  But  a 
teacher  is  not  discharged  by  abolish- 
ing the  department  in  which  he  is 
engaged,  or  removing  him  to  an- 
other and  lower  grade.  School 
Town  of  Milford  v.  Zeigler  (Ind.),  37 
N.  E.  Eep.  303 ;  Kennedy  v.  Board  of 
Education,  83  Cal.  483.  But  in  many 
States  the  board  of  trustees  have 
power  to  discharge  teachers  with- 
out a  hearing  or  alleging  a  causa 
Smartwood  v.  Walbridge,  10  N.  Y. 
Supl.  863;  McLellan  v.  St  Louis 
School  Board,  15  Mo.  App.  363 ;  Peo- 


ple V.  N.  T.  City  Board  of  Ed.,  52  N. 
Y.  Super.  Ct  530;  Hull  v.  Indep. 
Dist.  &o.  (Iowa),  46  N.  W.  Eep.  83; 
46  N.  W.  Eep.  1053. 

1  State  V.  Thayer,  74  Wis.  48 ;  S.  c, 
41  N.  W.  Rep.  1014;  Yale  v.  West 
Middle  Sch.  Dist,  59  Conn.  489. 

SBinde  v.  Klinge,  30  Mo.  App.  385, 
where  it  was  decided  "  that  a  minor 
who  is  neither  an  orphan  nor  an  ap- 
prentice, and  whose  parents  reside 
without  the  school  district,  is  not 
entitled  to  attend  school  without 
payment  of  tuition  fees,  although 
having  a  home  more  or  less  perma- 
nent within  the  district."  Irvin  v. 
Gregory  (Ga.),  13  S.  E.  Eep.  130. 
Eeferring  to  non-resident  pupils  it 
was  said  in  the  case  last  cited  that 
such  pupils  cannot  be  received  at  a 
less  rate  per  scholar  than  the  inhab- 
itants of  the  town  pay  by  taxation 
for  their  children,  nor  can  they  be 
received  at  all  to  the  exclusion  of 
resident  children.  For  meaning  of 
"pro  rata  cost  of  tuition,"  see  State 
V.  Hamilton  (Miss.),  10  So.  Eep.  57 
Admission  on  payment  of  tuition: 
Eogers  v.  Trustees  Graded  Schools 
(Ky.),  13  S.  W.  Eep.  587. 

'  Needham  v.  Wellesley,  139  Mass. 
373. 
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eligible  to  that  department  again.^  Teachers  have  the  power 
to  prescribe  rules  and  regulations  for  the  government  of  the 
pupils  within  the  school,  and  to  preserve  order  and  discipline ; ' 
but  such  regulations  must  be  reasonable,  and  not  reaching 
beyond  the  limits  of  the  school.'  And  a  teacher  may  punish 
a  pupil  in  a  reasonable  manner.^ 

§  1375.  Eace  question  in  schoq|s. —  The  question  as  to  a 
discrimination  between  children  as  to  color  has  been  a  subject 
to  which  legislators  and  the  courts  have  given  much  consid- 
eration. The  theory  that  the  schools  are  based  upon  the 
principle  that  they  are  free  institutions  and  intended  for  the 
equal  benefit  of  all  of  the  people  without  regard  to  race  or 
color  has  been  the  guiding  motive  of  all  of  these  discussions. 
In  the  earlier  cases  the  tendency  was  to  apply  the  rule  strictly, 
leaning  towards  an  effort  to  break  down  all  barriers  between 
the  races,  and  not  to  permit  any  separation  or  grading  of  the 
schools ;  while  the  modern  doctrine  accepts  the  previous  theory, 
but  evades  the  question  by  holding  that  it  is  not  a  violation 
of  the  freedom  of  the  school  or  the  equality  of  the  privileges 
thereof  to  classify  the  scholars  according  to  a  standard  which 
shall  be  found  expedient  and  necessary  by  those  controlling 
the  government  of  the  schools.  The  Supreme  Court  of  the 
United  States,"  in  reviewing  the  question  in  a  case  arising  in 
Ohio,  declared  "  that  it  worked  no  substantial  inequality  of 
school  privileges  between  the  children  of  the  two  classes  in 
the  locality  of  the  parties ;  that  equality  of  rights  does  not 
involve  the  necessity  of  having  white  and  colored  persons  in 
the  same  school,  any  more  than  it  does  that  of  taking  children 

1  People  V.  Board  of  Education,  4  is  a  question  of  fact  for  the  juiy,  and 
N.  Y.  Supl.  102.  past  offenses  may  be  considered  in 

2  Deskins  v.  Gose,  85  Mo.  485 ;  S.  C,  inflicting  the  punishment,  where 
55  Am.  Rep.  387.  they  aggravate  the  present  one,  pnd 

3  A  regulation  that  a  scholar  could  show  habitual  disobedience.  Sheehan 
not  go  to  a  social  party  was  held  v.  Sturgis,  53  Conn.  481.  A  teacher 
void.  State  v.  Osborne,  33  Mo.  App.  has  a  right  to  use  force  in  taking 
536.  Defacing  school  property :  Hoi-  away  a  pistol  from  a  pupil.  Metcalf 
man  v.  School  T.  &c.,  77  Mich.  605 ;  v.  State,  21  Tex.  174.  But  where  the 
S.  C,  43  N.  W.  Rep.  996.  Insubor-  teacher  oversteps  the  limit  of  reason- 
diuation :  State  v.  School  Dist.  (Neb.),  able  punishment,  malice  will  be  in- 
48  N.  W.  Rep.  393.  ferred.    Boyd  v.  State,  88  Ala.  169. 

*  What  is  reasonable  punishment       ^  Hall  v.  De  Cuir,  95  U.  S.  504  - 
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of  both  sexes  in  the  same  school,  or  that  different  grades  of 
scholars  must  be  kept  in  the  same  school ;  and  that  any  classi- 
fication which  preserves  substantially  equal  school  privileges 
is  not  prohibited  by  either  the  State  or  federal  constitution, 
nor  would  it  contravene  the  provisions  of  either."  ^ 

§  1376.  Bible  in  scliools. —  Some  of  the  State  statutes  ex- 
pressly provide  that  the  school  funds  shall  not  be  used  for 
sectarian  or  religious  purposes.  And  the  constitutional  pro- 
visions are  uniform  that  taxation  shall  not  be  had  for  relig- 
ious purposes.  The  courts  in  interpreting  these  provisions 
have  uniformly  maintained  a  strict  rule.  For  instance,  as  re- 
gards the  reading  of  the  Bible  in  schools,  a  wide  discussion 
has  been  had,  and  in  some  States  it  has  been  held  unconstitu- 
tional to  use  the  Bible  at  all  in  the  school,  whilst  in  others  the 
reading  of  the  text  without  comment  has  been  permitted.'' 


1  State  V.  McCann,  21  Ohio  St  198; 
Irvin  V.  Gregory  (Ga.),  .13  S.  E.  Rep. 
130;  State  v.  Union  District  School 
Trustees,  46  N.  J.  Law,  76 ;  Board  of 
Education  v.  State  of  Ohjo,  45  Ohio, 
555;  &  G,  16  N.  E.  Eep.  373;  Tape 
V.  Hurley.  «6  Cal.  473;  Halls  Free 
School  Trustees  v.  Home,  80  Va.  470 ; 
Re.  Malone,  31  S.  C.  435;  Jackson- 
Tille  V.  Akers,  11  111.  App.  393;  Clay- 
brook  V.  Owensbors,  23  Fed.  Eep.  634 ; 
Knox  V.  Board  &c.,  45 "Kan.  156; 
Board  &c.  v.  Linnon,  26  Kan.  1 ;  Peo- 
ple V.  Board,  101  111.  208 ;  Maddox  v. 
Neal,  45  Ark.  121 ;  Ward  v.  Flood,  48 
Cal.  86 ;  Wysinger  v.  Crooksh^nk,  82 
Cal.  588;  Reid  n  Town  of  Eatonton, 
80  Ga.  755;  S.  a,  6  S.  E.  Rep.  602; 
People  V.  Qulncy  Board  Sec.,  101  111. 
808;  Chase  «  St«plienson,  71  111.  383 ; 
Smith  V.  School  Dist,  40  Iowa,  210 ; 
Dove  V.  Ind.  School  Dist,  41  Iowa, 
689;  Clark  v.  Board  Sec,  24  Iowa, 
266 ;  People  v.  Board  &c.,  18  Mich. 
400 ;  State  v.  Stoutmeyer,  7  Nev.  342 ; 
Stewart  v.  Southard,  17  Ohio,  402; 
Lane  v.  Baker,  12  Ohio,  237 ;  Williams 
V.  Directors  &c.,  Wright  (Ohio),  579 ; 
Commonwealth  v.  Williamson,  10 
85 


Phila.  (Pa.)  490 ;  Cory  v.  Carter,  48 
Ind.  827 ;  Bertonroeau  v.  Directors,  3 
Woods,  177 ;  County  Court  v.  Robin- 
son, 27  Ark.  116;  People  v.  Easton, 
13  Abb.  Pr.  (N.  S.)  164,  165;  Pijitt  v. 
Comm'rs,  94  N.  C.  709 ;  Van  Camp  v. 
Board  &c.,  9  Ohio  St  406 ;  Draper 
V.  Cambridge,  20  Ind.  368 ;  Dallas  v. 
Fosdick,  40  How.  (N.  T.)  Pr.  249 ;  State 
V.  City  of  Cincinnati,  19  Ohio,  178 ; 
Lehew  v.  Brummel,  103  Mo.  546 ;  Ells- 
derry  v.  Seay,  83  Ala.  614 ;  McMillan 
V.  School  Comm'rs,  107  N.  C.  609; 
People  V.  McFall,  36  111;  App.  319; 
State  V.  Gray,  93  Ind.  803 ;  State  v, 
Grubb,  85  Ind.  318;  Kame  v.  Com- 
monwealth, 101  Pa.  St  490 ;  Roberts 
V.  Boston,  5  Cush.  198. 

2  State  V.  Dist  Board,  76  Wis.  177, 
was  a  petition  by  a  resident  and  tax- 
payer of  a  city  for  a  writ  of  Tnan- 
damus  to  compel  the  discontinuance 
of  the  practice  of  reading  the  Bible 
in  the  public  schools  therein,  averring 
that  the  residents  of  the  city  who 
are  taxed  for  the  support  of  the 
schools  are  equally  entitled  to  the 
beneiits  thereof,  by  having  their 
children  instructed  therein  according 
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§  1371.  Actions  anfl  defenses.— The  scHool  districts  in  their 
corporate  capacity  have  the  p5\ver  to  sue  and  defend  suits 
brought  against  them,  subject  to  a  liihitatioii  in  some  States 
that  (one  district  cannot  sue'another,  attd  limitations' as  to  the 
times  of  bringing"  suit.'  Claims  against  a  school  district  are 
assignable,''  but  when  suit  is  brought  the  parties  to  the  record 


to  law;  aad'thafr  the  feaaiflg  com- 
plained'of  was  dtetrary'  to  the  eights 
of  conscience  and  in  ; violation  of 
law.  The  whole  Bible,  without  ex- 
ception, having  teen  designaf  ed  as  a 
tekt-book  for  tise  in  Schools,  and  it' 
being  claitneil-biif  the  school  board 
that  the  •  whole  contents  thereof 
might  lawfully  be  read  insuch  schooli 
if  the  teacher  so  elected,  the  Bible, 
was  to  be  i-egardeS  as  a  whole  in  de- 
termining whether  such  reading  was 
^sectarian  instruction ;  and  it  was  im- 
inaieviat  that  the  oaly.portion  thereof 
thus  far  read  in  stich  schools  was  not 
'sectarian.  The  us€i-  of  any  version  of 
the  Bible  as  a  text^book  in  the  pub- 
lic schools  and  the  stated  reading 
thereof  in  such  schools  by  the  teacher 
without  restriction,  though  unac- 
companied by  any  comtfient'  Was 
'held  to  have  atendeney  to  indUcate 
sectarian  ideas  within  the  meaning 
of  section  3,  chapter  251,  Wisconsin 
■Laws  of  1883j  and  was  "sectaiiari  in- 
struction "  withrin  th?  meaning  of 
section  8,"  article  10,  constitution  of 
Wifeconfeini  'The  rfeadihgof  th'e'Bible 
as  a  text-book  in  public  schools  rhay 
be  "  worship,"  and  the  school-house 
thereby  become  for  the  time'b^ing 
"a"' place  of  woVship,"  within  the 
meaning  of  section  18,' article' 1,  of 
the  constitution,  and  to  such  use  of 
tliesehOol-hoOse  the  tax-payera,  who 
are  compelled  to  aid  in  the  erection 
and  in  the  maintenance  of  the 
school,  have  a  legal  right  to  object 
Such  reading  being  religious  instruc- 
tion, the  money  drawn  from  the  State 
treasury  for  the  Suppoi't  of  a  school 
in  which  the  Bible  is  read  is  for  the 


■^eiiefit  of  a  "religious  e»™inary," 
wifhini'the  meaning  of  said  section. 
Spiller  'V  Woburn,  13  Allen,  137 ; 
Board  &c.  v.  Minor,  23  Ohio  St  3U; 
State  V.  Disfc'  Board,  76  Wis.  177 ;  S.  c, 
44  N.  W.  Rep;  mrDonahbe'tt' Rich- 
ards, 38  Me.^376 ;  McCormick  v.  Burt, 
'  95  111.  .26&  In'  the  case  of  County  of , 
€opk  u  Industrial;  School,  135  111. 
540,  it  was  decided  that : — A  school  is 
'sectarian  and  comes  within  consti- 
tutional provisions  that  public  funds 
shall  not  be  paid 'out  in  aid  of  any 
Siectarian  purpose,  or  in  aid  of  any 
school,  etOi,  controlled  by  any  church, 
where  such  school  is  a  corporation 
organized  as  an  iudusti-ial  school  for 
"gii'ls,  but  does  not  lease  or  own  any 
tending,  although  its  charter  com- 
templates  that  it  shall'  have  a  sititsi  or 
Other'wise  comply  with  the  provisions 
of  its  charter,  but  places'  all  girls 
nominally  committed  to  it  under  the 
Sole  charge,eare  and  control  of  two 
iiistitutiOris  controlled  by  a  church, 
where  they  are  taughti  maintained 
and  clothed  by  them  alone,  and  in 
which  institntioti'  the  inmates,  al- 
though not  obliged  to  receive  in- 
struction in  the  Roman  faith,  are 
yet  taught  nO  other  faith  or  creed ; 
and  in  such  a  case  a  suit  to  recover 
for  tuition  and  clothing  furnished 
girls  so  placed  cadbot  be  maintained 
against  the  county.  See,  also,  State 
V.  Hallock,  16  Nev.  373. 

1  School  Dist  V.  School  Dist,  18  Mo. 
App.  366 ;  Parker  v.  Buckner,  67  Tex. 
30;  S..C.,  3S.  W.  Rep.  746. 

2  County  of  Caldwell  v,  Harbert, 
68  Tex.  331 ;  S.  C.;  4  S.  W.  Rep.  607.  . 
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should  also  be  changed.^  The  general  rules  of  pleading  ap- 
ply,^ and  the  parties  to  the  action  should  be  all  the  parties  in 
interest.'  Appeals  may  be  taken  under  some  statutes  from 
the  action  of  the  district  board  to  the  county  and  State  su- 
perintendents, but  the  questions  involved  can  usually  be  better 
considered  by  the  courts  of  Hw  on  a  writ  of  mandamus  and 
certiorari;  *  and  the  court  of  equity  may  also  interfere  by  in- 
junction.' 


1  Levering  v.  School  Dist.,  64  N.  H. 
102. 

2 Moll  n  School  Dist,  33  HI.  App. 
508;  County  of  Caldwell  v.  Harbert, 
68  Tex.  321 ;  s.  C,  4  S.  W.  Eep.  607 ; 
Bro*n  V.  Town  Board  &c.,  77  Wis. 
27 ;  S.  C,  45  N.  W.  Eep.  678 ;  Jeffer- 
son School  Tp.  V.  Letton,  116  Ind. 
467;  School  Dist.  v.  Oxford,  63  N.  H. 
277;  Trustees  of  Schools  *w  People, 
121  111.  552;  s.  c,  13  N.  E.  Rep.  526; 
Western  Pub.  House  v.'  Blackman 
(S.  Dak.),  51  N.  W.  Eep.  214. 

"Burke  v.  Galveston  County,  76 
Tex.  267 ;  Ind.  School  Dist  v.  Gookin, 
73  Iowa,  387;  s.  c,  84  N.  W.  Eep. 
174;  Ellsberry  v.  Seay,  83  Ala.  614; 
&  c,  3  So.  Eep.  804. 

*Inre  Merrill,  8  N.  Y.  Supl.  737; 
Moode  V.  Board  of  County  ComrnVs,- 
43  Minn.  313;  People  v.  Board  of 
Education,  4  N.  Y.  Supl.  103;  Ind. 
School  Dist  V.  Gookin,  73  Iowa,  387; 
s.  a,  34  N.  W.  Eep.  174;  Newby  v. 


Free,  73  Iowa,  379;  s.  a,  34  N.  W. 
Eep.  168;  Parks' '«.  Pleasant  Grove 
School  Dist,  65  Iowa,  209 ;  Merritt  v. 
Merritt  (Ark.),  16  S.  W.  Rep.  387. 
Mandamus:  Culver  v.  Armstrong,  77 
Mich.  194;  s.  C,  43  N.  W.  Eep.  776. 
To  compel  apportionment  of  school 
funds :  State  v.  Grimshaw  (Mo.),  1  S. 
W.  Eep.  363 ;  Maddox  v.  Neal,  45  Ark. 
121 ;  s.  C,  55  Am.  Eep.  540.  Forma- 
tion of  new  districts:  Trustees,  of 
Schools  V.  People,  121  HI.  553 ;  s.  c, 
13  N.  E.  Rep.  526.  Assessors  to  make 
payments:  Phillips  v.  School  Dist., 
79  Mich.' 170 ;  s.  c,  44  N.  W.  Eep.  429. 
But  mandamus  will  not  lie :  People 
V.  Roche,  124  111.  9 ;  s.  C,  14  N.  E. 
Eep.  701;  Elder  w  Ter.  of  Wash.,  3 
Wash.  Ter.  438;  S.  C,  19  Pac.  Eep. 
29;  Watts  v.  McLean  (1890),  38  HI. 
App.  537;  Hale  v.  Eisley,  69  Mich. 
596;  S.  C,  37  N.  W.  Eep.  570. 

5  Briggs  V.  Borden,  7l  Mich.  87 ; 
S.  a,  38  N.  W.  Eep.  713. 
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§  1378.  Distinction  between  '<  tax  "  and  "  assessment." 

The  subject  of  "  local  assessments  "  has  been  discussed  else- 
where,!  but  it  is  proper  to  observe  that  such  assessments, 
though  laid  under  the  taxing'power,  are  not  taxes  in  the  tech- 
nical sense  of  that  term,  and  that  they  may  be  laid  by  some 
other  standard  than  that  of  value  if  the  legislature  shall  so 
prescribe,  and  there  is  no  constitutional  inhibition.  The  rule 
usually  adopted  and  the  equitable  rule  is  apportionment  by 
benefits.^  It  is  an  unsettled  question  as  to  whether  the  legis- 
lature may  declare  that  no  part  of  the  expense  of  a  local  im- 
provement for  the  public  use  shall  be  borne  by  a  general  tax. 
Unless  there  is  some  inhibiting  constitutional  provision  the 
weight  of  authority  is  in  favor  of  leaving  the  matter  with  the 
legislature.'  The  equitable  rule  would  seem  to  be  the  levying 
of  local  assessments  to  the  extent  of  any  special  benefits  re- 
ceived, any  excess  of  cost  being  borne  by  the  general  treasury, 
on  the  ground  of  benefit  to  the  municipality  at  large.* 

§1379.  Situs  of  taxable  property. —  The  taxing  power  of 
a  municipality  does  not  extend  beyond  the  geographical  limits 


iSee  Chapter  XXVIII,  supra. 

2  Barnes  v.  Dyer,  56  Vt.  769 :  Hans- 
com  V.  Omaha,  11  Neb.  37.  See 
Hare's  American  Constitutional  Law, 
pp.  286  et  seq.-A.  leading  case  on  this 
subject  is  People  v.  Brooklyn,  4  N. 
Y.  .419. 

3  Palmyra  v.  Morton,  25  Mo.  593; 
St.  Louis  V.  Clemens,  36  Mo.  467; 
Eyerman  v.  Blaksley,  78  Mo.    145; 


Barber  v.  Comm'rs,  93  N.  C.  148; 
White  V.  People,  94  111.  604 ;  Dickson 
V.  Eacine,  61  Wis.  545;  In  re  Vaca- 
tion of  Centre  Street,  115  Pa.  St  247. 
^Seely  v.  Pittsburgh,  82  Pa.  St. 
360 ;  Washington  Avenue,  In  re,  69 
Pa.  St.  353 ;  Orphan  Asylum's  Appeal, 
111  Pa,  St.  135 ;  Wistar  v.  Philadel- 
phia, 111  Pa.  St  604. 
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of  the  corporation,  and  tl^e  question  of  what  property  is, 
within  the  corporate  limits  has  been,  passed  upon  with  various 
conclusions.  But  it  is  plain  that  tangible  property,  actually 
within  the  corporation,  may  be  taxed  by  it  irrespective  of 
the  domicile  of  the  owner.*  '' 


§  1380.  The  same  subject  continued.— TJbe  doctrine  of 
mobilia  sequuntur  personam  is  not  allowed. to  stand.in  the  way 
of  the  taxing  power  in  the  locality  where  the  property  has  its 
actual  st'tos  and  the  requisite  legislative,  jurisdiction., exists. 
"  Such  property  is  undoubtedly  liable  to  taxation  there  in  all  re- 
spects as  if  the  proprietor  were  a  resident  of  the  same  locality. 
The  personal  property  of  a  resident  at  the  place  of  his  residence 
is  liable  to  taxation  although  he  has  no  intention  to  become, 
domiciled  there." ^    The  legislatures' of  the   States   usually 


'St  liOuis,u  Wiggins  Ferry  Co., 
11  Wall.  433  s  Trigg  y.  Glasgow,  3 
Bush  (Ky.),  594 :  Long  v.  Charleston, 
103  Mass.  378;  People  u.  Niles,  33 
Cal.  383 ;  New  Albany  v.  Meekin,  8 
Ind.  471 ;  Augusta  v.  Dunbar,  50  Ga. 
387 ;  Mills  v.  Thornton,  26  111.  300 ; 
Fmley  v.  Philadelphia,  33  Pa.  St 
381 ;  Sangamon  &c.  R.  Co.  v.  Morgan 
County,  14  111.  163 ;  Pomeroy  Co.  v. 
Davis,  31  Ohio  St  553 ;  Dunleith  v. 
Reynolds,  53  111.  45;  People  v.  .Og- 
densburgh,  48  N.  Y.  390 ;  St  Louis  v. 
Wiggins  Ferry  Co.,  40  Mo.  580 ;,  Hoyt 
V.  Comm'rs,  23  N.  Y.  328 ;  Gilchrist's 
Appeal,  109  Pa.  St  600.  The  .power 
to  tax  all  property  within  the  corpo- 
rate limits  of  a  city  does  not  author- 
ize the  taxation  of  its  own  bonds. 
Maoon  w  Jones.  67  Ga.  489.  When, 
at  the  time  of  making  out  an  assess- 
ment roll,  the  agent  of  a  non-resi- 
dent has  on  deposit  in  a  bank 
moneys  belonging  to  his  principal, 
such  money  is  liable  to  be  assessed 
and  taxed,  although,  prior  to  the 
time  appointed  for  the  correction  of 
the  roll,  it  has  been  withdrawn  and 
used.  People  v.  Ogdensburgh,  48  N. 
Y.  890,  holding,  also,  that  money  due 


upon  a  contract  for  the  sale  of  lands 
is  personalty,  apd  such  a  contract, 
belonging  to  a  non-resident,  in  the 
hands  of  a  resident  agent,  may,  for 
purposes  of  municipal  taxation,  be 
assessed  to  the  agent  The  Kentucky 
Court  of  Appeals,  held  that  the.  fact 
that  a  part  of  a  bridge  was  within 
the  corporate  limits  of  a  city  did  not 
authorize  municipal  taxation  of  the 
bridge  because  the  corporate  limits 
might  be  larger  than  the  .taxable 
boundary,  and  since  the  bed .  ot, 
the  river  could  not  be  taxed  the 
bridge  could  not  This  case  also 
held  that  a  city  has  no  power  to 
tax  property  which  is  not  benefited 
.by  its  government.  Louisville  Bridge 
Co.  V.  Louisville,  81  Ky.  189.  Decis- 
ions opposite  to  jthis  were  given  in, 
St  Louis  Bridge  Co.  v.  East  Louis,  131 
111.  338,  and  State  ex  rel.  Columbia 
Bridge  Co.  v.  Columbia,  37  S.  C.  187. 
*  Mr.  Justice  Swayne,  in  St  Louis 
V.  Ferry  Co.,  11  Wall.  433,  citlpg  In- 
surance Co.  V,  Comm'rs,  28  Barb. 
318 ;  Hoyt  v.  Comm'rs,  23  Barb.  228 ; 
Finley  v.  Philadelphia,  32  Pa.  St  381 ; 
Story's  Conflict  of  Laws,  §  550.  The 
situs  of  personal  property,  for  the 
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limit  municipal  taxation,  to  property  within  ,  the  corporate 
limits;  and  the.  q.iiestiQns  which  come  before  the  courts  are 
for  the  niost  part  questions  as  to  wha,t  property  is  coQsiderecl 
.to  be  .within  the.  municipality  so  as  to  give'  the  right  to.  tax 
it.  In  New  Albany  v.  Meekin,V  Pe^-kins,  J.,  in  delivering  the 
opinion  of  the  court,  said:  —  ".  We  do  not  think  that,  for.  pur- 
poses of  taxation,  a  court  is  authorized  to  apply  the  rule  of 
law  governingthe  personal., es,tate  ofdetseased  persons, which 
regards^  its  eiiius  as  following  the  domicile  of  the  owner."  i'  .. .; 

§  1381.  The  same  subject  continued  —  Shares  of  stock. — 

Unless  there  is  a  statutory  provision  to  the  contrary,  the, sitps 
of  stock  in  a  corporation,  follows  the  owner  and  adheres  to 
his  domicile ; '  and  if  taxable  at  all  to  a  person,  shares,  of  stock 
are  taxable  only  at  the  place  of  residence  of  the  holder.*  A 
statute  or  the  charter  may  provide  for  the  taxation  of  the 
shares  at  the  place  of  bus,ineSs  of  the  corporation,  and  then 
the  tax  may  be  enforced  by  requiring  the  corporation  to  with- 
hold the  amount,  froin  the  dividends.* 


purposes  of  taxation,,  does  not  follow 
the  domicile  of  .the  owner.  New 
Albany  v.  Meekin,  3  lad.  ,481. 

iSInd.  481.  , 

2  See,  also,  Gardiner  &c.  Co.  v.  Gar- 
diner, 5  Me.  133 ;  People  r.  Conim'rs, 
59  N.  Y.  40 ;  Bates  v.  ICobfle,.  46  Ala. 
158 ;  kirtland  'v.  Hotchkiss,  IQO  ]Cf.  S. 
491.  As. to.. the.  power  to,  tax  non- 
reaideijts  exercising  an  avocation 
within  the  corporation,  see  .Woz'th  v. 
Cpmni'rs,  Winst.  Eq.  (N.  C.)  70;  State 
«,' Council,.  3  Spier's ,h.,.(.S.  G)  633; 
State  V,  (pharleston,  3  Speer's  L. 
(S.  C.)719;  Bates  v.. Mobile,, 46  Ala. 
158;  As  to  taxableness  of  goods 
sold  on  commission  but  owned  else- 
where, see  Shriver,  v.  Pittsburgh,  66 
Pa.  St.  446 ;  Gumming  v.  Savannah, 
E:  M.  Charlt.  (Gs.)  36 ;  Green  v.  Sa- 
vannah, R  M.  Charlt  868 ;  Paddle- 
ford  i:  Savannah,  14  Ga.  438 ;  Pearee 
V.  Augusta,  37  Ga.  587. 

sWhitesell  v.  Northampton,  49  Pa. 
St  536 ;  Fish  v.  Branin„23'N!  J,  Law, 


484;  Bi-adley  w.Bauder,  36  Ohio  St 
36 ;  Npv(?ark-.i!.  Assessor,  30.  N.  J.  Law, 
13 ;  Great  Barrington  v.  Comm'rs,  16 
Pick.  572;  Olliver  v.  Washington 
Mills,  11  Allen,  368. 

*  Cornell  v.  Connersville,.  15  Ind. 
150 ;  Griffith  v.  Watson,  1:9  Kan.  26 ; 
Gtrifflth,  V.  Carter,  8  Kan.  565,  571 ; 
Seward  v,  .Rising  Sun  City,  79  Ipd. 
353.  ,  Shaj;es  in  a  qorpovation  are 
also,  shareSiOf  the  stockholder,  and  if 
taxed  to  him  as  personalty  can  only 
be  so  taxed  by  the  jurisdiction  to 
which  he  is  subject,  whether  the  cor- 
porati9n  be  domestic  or  foreign. 
Whitesell  13.  jforthampton,  49  Pa.  St 
536;  State  j?.  Bently,  33  N.  J.  Law, 
533;  Great  Barrington,' V-  Comm'rs, 
16  Pick,  .573;.  Fish  u  Branin,  23  N, 
J.  Law,  484;  Newark  v.  Assessor,  30 
N.  J.  L^w,  13.  * 

STappan  ■«.  Bank,  19  Wall.  490; 
Dwight  V.  Mayor,,  13  Allen,  333;  Sav- 
ings Bank  v.  Nassau,  46  N.  H.  398; 
Delaware  Railroad  Tax,  18  Wall,  230 : 
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§  1382.  The  same  subject  continued  —  Credits  and  choses 
inaction — Insurance  premiums. —  An  insurance  company 
was  held  not  liable  to  municipal  taxation  on  the  annual  pre- 
miums received  by  an  agent  residing  in  the  city,  under  a  gen- 
eral powier  conferred  upon  th^  city  to  provide  for  the  taxation 
of  all  taxable  property  within  the  corporation.'  The  situs  of 
invisible. and  intangible  property  is  with  the  owner.  IToles, 
mortgages,  etc.,  of  an  estate,  undfer  the  control  of  an  executor 
living  in  an  incorjporated  city,  though  deposited  outside  the 
city,  are  liable  to  municipal  taxation.^ 

§  1383.  The  same  subject  continued  —  Tessels  and  ferry- 
boats.—  The  situs  of  sea-going  vessels,  for  purposes  of  taxa.. 
tion,  is  the  port  where  they  are  registered  under  the  federal 
laws  as  their  home  port.  This  situs  is  not  lost  by  mere  absence 
and  employment  elsewhere,  but  continues  until  a  new  situs  is 
acquired.'    Under  a  power  to  tax  boats  "  within  the  city,"  it 


National  Bank  v.  Comm'rs,  9  Wall. 
353 ;  Van  Allen  v.  Assessors,  3  Wall. 
588 ;  Union  Bank  v.  State,  9  Yerg. 
501;  Richmond  i>.  Daniel,  14  Gratt. 
385. 

'Dubuque  v.  Insurance  Co.,  29 
Iowa,  9.  But  see  Humphreys  v.  Nor- 
folk, 35  Gratt  9'7. 

2  Johnson  v.  Oregon,  3  Oregon,  337. 
But  see  Johnson  v.  Lexington,  14  B. 
Mon.  (Ky.)  648.  lu  Louisville  v. 
Henning,  1  Bush,  381,  it  was  held  that 
money,  debts  and  choses  In  action 
were  not  taxable  under  authority  to 
tax  all  personal  and  real  property  of 
the  inhabitants  of  the  city.  Power  to 
tax  "  eveiy  species  of  property,  real 
and  persoilal,  within  the  limits  of  the 
city,  .  .  .  which  is  or  may  be  subject 
to  taxation  by  the  laws  of  the  State,'' 
gives  no  power  to  tax  notes  or  other 
evidences  of  debt  on  or  against  non- 
residents, belonging  to  residents. 
Bridges  V.  Griffin,  33  Ga.  113.  But 
bonds  owned  by  citizens  and  resi- 
dents of  'Augusta,  on  non-residents, 
were  held  to  be  property  within  the 


city  and  subject  to  municipal  tax- 
ation under  a  general  power  to  tax 
property  within  the  city.  Augusta 
V.  Dunbar,  50  Ga.  387.  This  case  sup- 
ports the  text,  and  the  current  of  auth- 
orities, as  cited  by  th&  judge  (p.  393),  is 
in  the  same  direction.  Money  due 
upon  a  contract  for  the  sale  of  lands' 
is  personal  property,  and  where  such 
a  contract  belonging  to  a  non-resi- 
dent is  in  thehands  of  an  agent,  it  may 
be  taxed  by  the  municipality  in 
which  the  agent  resides.  People  v. 
Ogdeusburgh,  48  N.  Y.  390,  holding, 
also,  that  naoneys  of  a  non-reaident, 
deposited  by  an  agent  at  his  resi- 
dence, are  taxable  there.  Power  to 
tax  all  personal  estate  gives  author- 
ity to  tax  money  loaned.  Trustees 
V.  McConnell,  13  111.  138.  For  the 
purpose  of  taxation  a  debt  has  its 
situs  at  the  residence  of  the  creditor, 
and  may  by  there  taxed.  Kirtland  v. 
Hotohkiss,  100  U.  S.  491. 

8  People  V.  Comm'rs,  58  N.  Y.  943 : 
Hayes  v.  Pacific  &c.  Co.,  17  How; 
590 ;  Morgan  v.  Parkham,  16  Wall. 
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was  held  that  a  municipality  had  no  authority  to  tax  ferry- 
boats of  a  foreign  private  corporation  when  the  relation  of 
the  boats  to  the  city  was  simply  that  of  contact,  as  a  terminus 
of  the  voyage;  and  the  real  estate  of  the  corporation,  the 
home  of  the  pilots  and  engineers,  and  the  place  where  the 
boats  were  l^id  up  when  not  in  use,  were  on  the  opposite 
shore.  This  conclusion  was  not  affected  by  the  facts  that  the 
company  had  an  office  in  said  city,  that  its  principal  officers 
resided  there,  as  well  as  most  of  its  stockholders,  and  that  the 
business  meetings  were  held  there,  and  moneys  received 
and  disbursed.' 


§  1384.  Subjects  of  taxation. —  The  power  to  determine 
what  persons  or  property  shall  be  taxed  is  left  exclusively  to 
the  legislative  department  of  the  State  or  municipality;  ^  but 


471 ;  Wheeling  &e.  Co.  v.  Wheeling, 
99  U.  S.  373 ;  Johnson  v.  Drummond, 
20  Gratt  417;  Howell  v.  State,  3  Qill 
(Md.),  14 ;  Perry  v.  Tossever,  8  Ohio, 
521.  Cf.  Wiggins  Ferry  Co^  v.  East 
St.  Louis,  107  U.  S.  365.  The  situs  of 
a  boat  is  the  port  where  it  is  laid  up 
when  not  in  use,  without  respect  to 
the  residence  oi;  the  owner.  Irvin  v. 
New  Orleans  &c.  R  Co.,  94  111.  113. 
In  Alabama  it  was  held  that  a  city, 
authoi-ized  to  levy  a  tax  "  upon  real 
and  pei'sonal  estate  within  the  city," 
might' assess  a  steamboat  plying  on 
the-  Alabama  river,  though  registered 
and  enrolled  as  a  coasting  vessel  un- 
der the  laws  of  the  United  States,  if 
owned  by  citizens  of  the  State  resid- 
ing in  the  city ;  and  that  the  city  had 
the  same  power  if  the  owner  was  a 
citizen  of  another  State,  biit  resided 
in  the  city  during  the  business  sea- 
son, even  though  the  boat  was  as- 
sessed and  taxed  in  the  State  in  which 
the  owner  was  a  citizen.  Battle  v. 
Mobile,  9  Ala.  234.  For  the  opposite 
and  better  view,  see  New  Albany  v. 
Meekin,  3  Ind.  481 ;  Wilkey  v.  Pekin, 
ID  III.  160.  Cf.  Mobile  v.  Baldwin,  57 
Ala.  61,  as  to  ferry-boata. 


1st  Louis  V.  Ferry  Co.,  11  Wall. 
423.  See  contra,  St  Louis  v.  Ferry 
Co.,  40  Mo.  580. 

2  Butler's  Appeal,  73  Pa.  St -448; 
Sioux  City  v.  School  Dist,  55  Iowa, 
150 ;  Wilson  v.  Mayor  &c.  of  N.  Y., 
4  E.  D.  Smith  v(N.  Y.),  675;  Hill  v. 
Higdon,  5  Ohio  St.  243;  State  v. 
Parker,  83  N.  J.  Law,  313;  State  v. 
County  Court,  19  Ark.  360.  The  leg- 
islature may  levy  State  taxes  on  cor- 
porations and  exempt  them  from  mu- 
nicipal taxation.  Portland  v.  Water 
Co.,  67  Me.  135;  Kneeland  v.  Mil- 
waukee, 15  Wis.  454 ;  Illinois  &c.  E. 
Co.  V.  McLean  County,  17  111.  291 ; 
New  Orleans  v.  Savings  Bank,  31  La. 
Ann.  826 ;  fiunsaker  v.  Wright,  30 
111.  146.  Unless  the  constitutional 
rule  is  decisive,  the  State  legislature 
has  full  discretion.  Wisconsin  &c. 
R  Co;  V.  Taylor  County,  53  Wis.  37 ; 
Stralton  v.  Collins,  43  N.  J.  Law,  563 ; 
Le  Due  V.  Hastings,  39  Minn.  110; 
University  v.  Skidraore,  87  Tenn. 
155;  Gibson  ©.District  of  Colum- 
bia, 116  U.  S.  404;  New  Orleans  v. 
Fourchy,  30  La.  Ann.,  pt  1.  910 ;  New 
Orleans  v.  People's  Bank,  83  La.  Ann. 
83. 
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■  the  tax  must  .be .  levied,  on  the  subjects  thus  qhosen,  so  as  to 
meet  the  constitutional  riequireraent  of  equality  and  flBifownity.^. 
Tie  State- legislatuf©  is  limited  in. its,: selection  of; subjects 
only  by  the  constitution,  jbut. municipalities,  ar^  not  alio  wed 
such  a  wide  discretion.  Municipal  chjtrters  may  contain  ex- 
press limitations,  or  certain  limitations  may  be:  implied,  A 
charter  power  to  "  tax  property  within  .the- city,  "has  been 
held  to  authoEJze  the  taxatio^^o^  visible  property  only,  and, 
not  credits.^. 

§  1385.  The  same  subject  continued. —  License  or  privilege 
taxes  cannot  be  imposed  under  a  grant  of  general  local  legis- 
lation ;^  and  the  power  to  tax  persolia<rty,has  been  heJd  not  to 
authorize  the  taxation  of . corporate  stpclss,*  .Some. miscellane- 
ous cases  touching  the  subject  are, cited  in, the  notes,^,, 

1  Weeks  v.  Milwaukee,  10,  TVis,  ,342 ;  state  shall  be  subject  to  taxation,  as 
Brewer ,&?,  qo,  v,  Brewer,. 63,„Me.  62 ;,  herein  mentioned,  £oir:city.purposes.','.: 
s.  c,  16  Am.  Eep.  395 ;  People;  v.  Cole-,  ^as  held  to  embrace  chosesjn  action., 
man,.  4  Cal.  46;  State  «.„North,  87  Trimbla  v.- City  (Ky.),  18  S.  W.  Eep., 
Mo.  464;  .Duri^cKs  Appeal,  63  JPa.  St;  io66.  A l^eorgia,  statute  reserves  to,. 
491..'  itself  the  right  to  tax  railroad  ;prop- 

2  Covington  V,  Powell,  2  lyiet  (Ky.)  erty,  :, and ,  provides  the  methods, 
236 ;  Louisville  v.  Henning,  1  Bush;.  Under,  this,  statute  a  city  cannot  tax 
(Ky.),  381j  Johnson  ii.  Lexington,.  14  railroad  property  without  chatter  au-. 
B.  Mon,,53l.  Vf-  Auguste..?;,.  National-  thority*  All^any  v.  Savanuah,&a  R. . 
Bank,  47,  Ga.  563,  where  a  general  Co.,  71  Ga.  158.  .A.statutp:  authpriz- 
power  was  held  to.  justify  taxing  ing  a^,  pity  to,,  levy  a  tax  "upon  all - 
bank  shares,  ,,  goods,  wares  iand  merchandise,  and 

'Sanders  v.  Comm'rs,  30 :Ga..679i:  upon  all. , articles  of  tr^de  an,4  coniT 

Augusta V.  Walton,  37,G3.,620.  ,       ,,  merce , sold  in.  said  cifyi'!  does  no,tau-; 

^RiohmondwDaniel,  14Gratt.  385,:  thqrize  a  tax  upon  the  gross  receipts 

Cf.  Augusta  f).  National  Bank,  47  Ga.  of  a.  natural^gas  company idping  busi- 

563.    See,  also,  Stneet  By.  ,Qo>  ,v.  Philr  neSs  in  the  pity. .  AppeaLof.Ci.ty  of. 

adelphia>51Pa.  St.465;Phila,d!elpb,ia:,  Pittsburgh  :(E?u),  .16  Atl.  Rep.  98.,  Jin 

V.  Ferry  Ey.  Co.j..53  Pa,.  St,,  177;  N.oj-th  Carolina,  sin,  a.  constitutional; 

City  Bank  t)..Bogel,§l  Tjex.  355.    A  provision  that,  laws , shaU  he  passei;, 

statute  for  the  assessment  of  a  special,  taxing  by  a  uniform  rule  "all  nioneys,t 

tax  will  not  interfere,  vi'ith  a  general  creditw,..,  •    •    and  alap  aU  real  anij: 

law  unless  i  there  js  the  ;cleare^tlan-,  personal ,  property,  according  to  it^; 

guage  to  justify  it,  .State,  ,r,  Doug-  true  yalue  in    money,"  the  words 

lass,  33  N.  S.  Law,  363;  Smith  u,  ''real    and,  personjil  property"  ar© 

Vicksburg,  54  Miss.  615.  held  to  include  every  kind  of  prop- 

5  A  provision  in  a  city  charter  that  erty,  and  a  nmnipipaUty,  exercising,-, 

"all  property  not.exempt;  frpoitaxa-,  the  taxing,  power  must,  ?€gai-dless  of 

tion  under  the  general  laws  of  this  cliarter  provisions,  tax  ad  valorem. 
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§  1386.  License  fees  and  taxes  on  business .— The  iinth,Qr-:, 

ity  to  license  and  regulate  particular  branches  of  business  is, 
usually  regarded  as  a  police  power,  but  when  license  fees  are, 
imposed  for  purpo«es  of  revenue  they  are  taxes.'  Such  license 
fees  can  only  be  considered  as  taxes  when  clearly  authorized 
as  such  by  the  legisljiture.,^  ,  And  when  a,  revenue  authority. 


and  by  a  uniform  rule  all  property 
within  the  corporate  limits,  including ' 
moneys,,  credits,  etc.  Redmond  i  v. 
Town,  106  N.  C.  122 ;  a  C,  10,  S.  E,, 
Rep.  845 ;  Wood  v.  Town,  106  N.  C. 
151;  S.,C.,  10  S.  E.  Rep.  845.  Under 
a  Kentucky  statute  authorizing  New- 
port to  levy  a  city  tax,  ad  valorem, 
"on  the  real,  pei'sonal  and  mixed  es-. 
tate  within  the  limits  of  said  city 
subject  to  taxation  by  the  city  under 
the  laws  of  the  State,"  the  city  may 
levy  taxes  on  choses  in  action  upon 
non-residents,  ^.nd  on  the  stock  of, 
foreign  corporations  held  by  residents 
of  the  city.  City  of  Newport tJ.  Eingo's 
Ex'r,  87  Ky.  635 ;  s.  C,  30  S.  W,  Rep.  3. 
The  money  of  a  decedent  in  a  bank 
is  taxable  where  the  decedent  resided 
and  not  at  the  place  of  deposit  San 
Francisco  v,  Lux,  64  Cal.  481 ;  s.  c.,,3 
Am.  &  Bng.  Corp.  Cas.  537.  Stocks 
and  bonds  held  by  a  guardian  are 
taxable  at  the  residence  oi'  jihe  infant. 
City  of  Louisville  u.Sherley,  80  Ky. 
71;  S.  c,  3  Am.  &  Eng.  Corp.  Cas. 
.541.  Personal  property  of  a  non-reai- 
dent  at  a  rg,ilway  station,  awaiting 
shipment  to  the  owner's^  residence,  is 
not  taxable  at  the  station,  '  Standard, 
Oil  Co;  V.'  Bachelor,  89  Ind.  1 ;  s.  c, 
3  Am.  &  Eng.  Corp.  Cas.  547.  ,  A 
claim  under  a  judgment  is  taxable, 
as  personalty  at  its  true  value,  and 
not  at  it's  nominal  value,  though  held 
open  by  writ  of  error.  Cameron  v. 
Cappeller,  41  Ohio  St.  533;  s.  c,  9 
Am.  &  Eng.  Corp.  Cas.  438.  Nego- 
tiable promissory  notes,  secured  by 
mortgage  on  land,  are  taxable  at 
the  residence  of  the  owner,  and  not  , 
at  the  situs,  of  the  mortgaged  prop- 


erty, though  the  notes  are  lield  for 
collection  and  re-investment  by  an 
agent . residing:  at  the,  situs  of  the. 
property.  3oyd  v.  City  of,  Selma- 
(Ala),  11  So.  Rep.  393,  holding,  also, 
that  the  term  "personal  property," 
as  used  in  the  charter  of  Selma,  au- 
thorizing the  levy  by  the  city  of  a  ' 
taX'  on  i;eal  and  personal  property, 
includes  splyent  credits,  such  as  nego- 
tiable promissory  notes  or  other 
choses  in  action.  See,  also.  Board- 
man  V.  Supervisors,  85  N.  Y.  359. 

lOuldj;.  Richmond,  33  Gratt  464; 
Wilmington  p.  Macks,  86  N.  C.  88 ; ., 
Lightborneiw.  Taxing  District  (Tenn.), 
4  Lea,  219;  Ward  v.  Maryland,  13 
Wall.  418;  St  Louis  v.  Spiegel,  75  Mo. 
145.  For  a  statement  pf  the  differ- 
ence between  the  two  powers,  see 
Rochester  u  Upman,  19  Minn.  108 ; 
States.  Hoboken,  33  N.  J.  Law,, 280.,, 

2  Kip  V.  Patterson,  36  N.  J.  Law, 
398,;  New  York  v.  Second  Av.  R  Co.,,, 
32  N.  Y.  36i ;  St  Loujs  v.  Boatman's, 
Co.,  47  Mp.  150;  \^an  Hook  v.  Seima, 
70  Ala.  361 ;  Davi?  v.  Macon,  64  Ga, 
128;   Falmouth  v.  Watson,  5  Bush,, 
660.  Property  taxed  for  I'evenuemay 
also  be  subject  to  license  taxes.    St,  > 
Louis  V.  Bucher,  7  Mp.  App.  169.    A 
city  which  is  authorized  to  impose  a| 
license  .  tax  pn  business  may  require 
the  paymentof  the  tax  as  a  condition,  , 
precedent   to    issuing    the    license.., 
Sights  V.  Yarnalls,  13  Graft  392.  ,  An 
ad  valorem  tax  on  property  does  not 
preclude  a  license  tax  on  the  business, 
in  which  the  property  in  used.    JEx, 
parte  Mirandi,  73  Cal,  365 ;  s.  c„  14 
Pac.  Rep.888. 
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seems  to  be  conferred,  the  amount  of  the  tax,  unless  limited 
by  the  grant,  is  left  to  the  discretion  of  the  municipality;  but 
such  a  grant  of  authority  would  not  warrant  taxes  sufficientljr 
heavy  to  be  prohibitory.' 

§  1387.  The  same  sulbject  continued. —  A  municipality 
may  tax  avocations  pursued  within  its  limits  by  persons  whose 
domestic  residence  is  outside  the  corporation,  as  though  they 
were  residents.^  The  power  of  the  State  to  tax  professions  is 
unquestioned,  and  the  State  may  delegate  the  authority  to 
municipalities.'  The  provisions  of  the  constitutions  as  to 
equality  and  uniformity  apply  to  property  alone  and  not  to 
•taxation  on  privileges  or  occupations.  A. special  tax  on  a 
business  or  profession  does  not  violate  the  rale  of  uniformity, 
for  it  is  uniform  as  to  all  persons  who  come  within  the  same 
category.* 


1  Craig   V.   Burnett,   32  Ala.    738 
Burlingtpn  v.  Ins.  Co.,  31   Ind.  102 
Kniper  v.  Louisville,  7  Bush,   593 
Mason  v.  Lancaster,  4  Bush,  406 ;  Kit- 
son  V.  Ann  Arbor,  26   Mich.  325.     A 
constitutional  inhibition  of  im'prison- 
ment  for  debt  has  no  application  to  a 
license  tax,    Charleston  v.  Oliver,  16 
S.  C.  47.    See,  also,  Sutler's  Appeal, 
73  Pa.  St.  448. 

3  Worth  V.  Fayetteville  Comm'rs, 
'  Winst.  (N.  C.)  Eq.  70  (Repr.  617); 
State  V.  Charleston,  3  Speer's  L.  (S.  C;) 
623 ;  State  v.  Charleston,  3  Speer's  L. 
(S.  C.)  719.  A  party  carrying  on  a 
business  outside  the  corporate  limits, 
but  residing  within  the  city,  and  who 
"keeps  the  capital  employed  in  his 
business  there,  is  not  liable  tp  pay  a 
license  city  tax.  Bates  'v.  Mobile,  46 
Ala.  158,  where  the  court  states  that 
the  con  verse  of  this  would  be  true. 
The  imposition  of  a  tax  upon  goods 
conveyed  from  other  States  to  be 
sold  on  commission  is  not  in  viola- 
tion of  the  federal  constitution. 
Gumming  v.  Savannah,  R-  M.  Charlt. 
(G9.)  26.  Of  similar  import  is  Green 
V.  Savannah,  E;  M.  Charlt.  (Ga.)  368. 
See,  also,  Padelford  v.  Savannah,  14 


Ga.  438 ;  Pearce  v.  Augusta,  37  Ga. 
597 ;  Schriver  v.  Pittsburgh,  66  Pa.  St. 
466.     . 

3  St.  Louis  V.  Laughlin,  49  Mo.  559; 
Simmons  v.  State,  12  Mo.  368;  St. 
Louis  v.  Steinberg,  4  Mo.  App.  453. 

*  Sacramento  v.  C,rockei',16  Cal.  1 19 ; 
Magneau  v.  City  of  Fremont,  30  Neb. 
843;  s.  c,  47  KW.  Eep.  280;  People 
V.  Hartwell,  12  Mich.  508 ;  State  v. 
Jones,  19  Ind.  336 ;  Egyptian  Levee 
Co.  ■«.  Hardin,  27  Mo.  495;  Young  v. 
Henderson,  76  N.  C.  420 ;  Dishon  v. 
Smith,  10  Iowa,  212 ;  State  v.  Orvis, 
20  Wis.  235 ;  Washington  v.  State,  13 
Ark.  752;  Ash  v.  People,  11  Mich. 
347 ;  Addison  v.  Sauliner,  19  Cal.  83 ; 
New  Orleans  v.  Tiirpin,  13  La.  Ann. 
56;  McGee  v.  Mathis,  31  Ark.  40; 
Bohler  v.  Schneider,  49  Ga.  195; 
Bright  u  McCuUough,  37  Ind.  333; 
Pleuleru.  State,  11  Neb.  547;  Thpm- 
asson  V.  State,  15  Ind.  549 ;  Baker  v. 
Cincinnati,  11  Ohio  St  534;  Chad- 
dock  V.  Day,  75  Mich.  537;  s.  c,  4 
L.  R  An.  809 ;  People  v.  Coleman,  4 
Cal.  46;  Ex  parte  Robinson,  13  Niv. 
263;  Gatlin  v.  Tarboro,  78  N.  C.  119; 
Walters  v.  Dake,  31  La.  Ann.  668 ; 
Glasgow  V.  Rowse,  43  Mo.  479 ;  Home 
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§1388.  The  same  subject  contiimei  —  The  power  strictly 
construed. —  The  power  to  tax  occupations  is  peculiarly  sub- 
ject to  the  rule  of  strict  construction,  and  anj'  exaction  of 
such  a  tax  not  authorized  by  a  strict  construction  of  the 
statute  will  be  illegal.^  Yet  it  is  held  competent  for  the  leg- 
islature to  authorize  a  tax  on  business  where  the  business  is 
one  which  the  legislature  is  forbidden  by  the  constitution  to 
license.  There  is  no  necessary  connection  between  a  license 
and  a  tax,  as  a  business  may  be  licensed  and  not  taxed,  or  it 
may  be  taxed  and  not  licensed.  A  license  confers  a  privilege, 
and  the  privilege  is  sometimes  taxed,  as  when  a  city  is  author- 
ized to  tax  an  occupation  licensed  by  the.  State.^ 

1  Latta  V.  .Williams,  87  N.  C.  136 ; 
Robinson  v.  Franklin,  1  Humph.  156 ; 
St  Louis  V.  Laughlin,  49  Mo.  559; 
Dubuque  v.  Insurance  Co.,  39  Iowa,  9 ; 
Charleston  v.  Oliver,  16  a  C.  47 ;  New 
Ibera  Trustees  n.  Migues,  33  Li.  Ann. 
933 ;  Kip  v.  Patterson,  36  N.  J.  Law, 
398.  If  a  minimum  tax  has  been 
prescribed  by  statute,  one  which  ex- 
ceeds that  sum,  but  is  measured  by 
the  business,  is  void.  Kniper  v. 
Louisville,  7  Bush,  599. 

^Youngblood  v.  Sexton,  33  Mich. 
406,  where  the  subject  is  fully  dis- 
cussed and  cases  cited.  Of.  State 
V.  Hipp,  88  Ohio  St  139 ;  Butzman 
V.  Whitbeck,  43  Ohio  St  333 ;  State 
V.  Jinks,  43  Ohio  St  845.  See,  also, 
Kehrig  v.  Peters,  41  Mich.  475 ;  Rich- 
land County  V.  Richland,  59  Wis.  591 ; 
S.  c,  18  N.  W.  Rep.  497.  Neither  a. 
power  to  tax  nor  a  power  to  regulate 
gives  authority  to  license.  Burlington 
V.  Bumgardner,  43  Iowa,  673.  A  li- 
cense fee  charged  by  a  municipalty 
for  the  doing  of  a  thing  which  it  has 
the  power  to  license  or-  prohibit  is 
not  a  tax  but  a  price  paid  for  a  priv- 
ilege, and  the  corporation  may  app'y 
the  funds  so  raised  to  scliools,  though 
the  constitution  requires  municlp.il 
taxes  to  be  applied  to  municipal 
purposes.  East  St  Louis  V,  Trustees, 
103  111.  489. 


Ins.  Co.  V.  Augusta,  50  Ga.  530 ;  Eyre 
V.  Jacob,  14  Gratt  433;  Slaughter 
V.  Commonwealth,  13  Gratt  767; 
Adams  v.  Somerville,  3  Head,  868; 
Aulanier  v.  Governor,  1  Tex.  655; 
Walker  v.  Springfield,  94  111.  364; 
Wiggins  Ferry  Co.  v.  East  St  Louis, 
103  111.  560;  Boge  v.  Girardey,  28 
La.  Ann.  717;  Texas  Banking  Ins. 
Co.  V.  State,  43  Tex.  636 ;  St  Louis  v. 
Green,  7  Mo.  App.  468;  Western 
Union  Tel.  Co.  v.  Mayer,  28  Ohio  St 
587.  A  power  to  impose  a  license 
tax  upon  specified  occupations,  and 
"  upon  any  other  person  or  employ- 
ment which  it  (the  city)  may  deem 
proper,  whether  such  person  or 
employment  be  herein  specially 
enumerated  or  not,"  was  held  not  to 
confer  power  to  tax  a  railroad. 
Lynchburg  v.  Norfolk  &c.  R.  Co.,  80 
Va..  337.  A  charter  provision  giving 
power  to  license  and  tax  certain 
enumerated  classes  of  persons  and 
business,  and  "all  other  business, 
trades,  avocations  and  professions 
whatever,"  was  held  not  to  authorize 
a  license  tax  upon  lawyers.  St  Louis 
V.  Laughlin,  49  Mo.  559.  Contra, 
Lanier  v.  Mayor,  59  Ga.  187.  Author- 
ity to  tax  a  profession  may  be  exe- 
cuted by  taxing  each  member  of  a 
firm.  Lanier  v.  Mayor,  supi-a;  Wilder 
V.  Savannah,  70  Ga.  760. 
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§  1389.  iioeal  taxation  of  transportation  companies. — 

The  property  of  a  street  railroad  company,  including  its  road- 
bed, is  ordinarily  subject  to  municipal  taxation,  and,  .unless 
other  provision  is  made,  a  street  railw^ay  may  be  taxed  as 
realty.'  Thfe  payment  to  the  city  of  a  tax  or  license  fee  of 
$25,  as  requited  by  e6tatract,  securing  certain  franchises  to 
the  compslny,  was  held  not  to  exonerate  the  company  froni 
the  payment  of  an  «(? -ya^oraTTi.  fex  on  its  pr-operty  assessable 
for  munici par  purposes.^  And  an  exclusive  grant  of  the  use 
of  streets  to  such  rail vvky  company  does  riot  deprive  the  mu- 
riicipality  of  the  right,  existing  in  respect  to  such  lines  in  gen- 
eral, to  require  the  license  fee  or  tax.'  Municipal  taxation  of 
railroads  diepends  upon  statutory  provisiolis,  which  are  very 
diverse.  Most  of  the  decisions  of  tbe  courts  relate  to  the  con- 
struction of  special  statutes,  and  such  statutes  and  cases  can- 
not be  profitably  cited  in  this  connection.* 

§  1390.  Banks. —  Where  under  a  special  charter  or  a  gen- 
eral statute  the  capital  of  a  State  bank  is  taxable  only  for  State 
purposes,  a  municipal  tax  on  real  estate  forming  part  of  the 
capital  stock  was  held  illegal ; '  and  wben  the  State  was  re- 
stricted in  the  taxation  of  banks,  such  restriction  was  held  to 
applj' to  municipalities."  A  banker  is  liable  to  taxation  only 
on  such  moriieys  arid  credits  as  he  hblds  as  owtier  and  not  for 
those  he  holds  in  trust.     Deposits  are  taxable  to  depositors 

1  People    V.    Cassidy,    3    tansing  Columtais  v.  Street  E.  Co.,  45  Ohio 

(N.Y.),  394 -North Beach  i&c.RCo.'s  St   «8i    Los    Angeles    v.    Southern 

Appeal,  33  Cat   499;  Middlesex  R.  Pacific  R  Co.,  67  Cat.  433.    See,  also, 

Co.  w  Charleston,  8  Allen,  830 ;  Provi-  Des  MoineSS  v.  Chicago  &c.  R.  Co.,  41 

dence  &o.  R  Co.  n  Wright,  3  ft.  L  Iowa,  567. 

459.    For  construction  of  statutes  re-  *  The  rolling  stock  of  a  company 

specting  elevated  railroads  in  New  was  held  taxable  where  the  property 

Yoi'k,see  PeapleC.  Comm'rs,  83  N.  Y.  of  the    superintendent  or  agent  is 

463.  taxed,  it  being,  in  contemplation  of 

3  Railway  Co.  tt  Louisville,  4  Bush  law,  his  own.    Dubuque  i'.  111.  Cent 

(Ky.),  478.   See.further,  as  to  license  R  Co.,  39  Iowa.  56. 

fees,  New  York  v.  Broadway  &c.  B.  'Bank  v.  Madison,  3  Ind.  43.    Cf. 

Co.,  17  Hun,  343 ;  Union  «S:c.  Ey.  Co.  v.  Gardner  v.  State,  31  N.  J.  Law,  557. 

Philadelphia,  101  U.  S!  528 ;  City  of  «  New  Orleans  v.  Bank,  15  La.  Ann. 

New  York  ».  South  Covington  &c.  107;  New  Orleans  v.  Bank,  11  La. 

Co.,  89  Ky.  39;  S.  a,  11  a  W.  Rep.  Ann.  41 ;  Municipality  ».  State  Bank, 

954.  6  La.  Ann.  394 ;  New  Orleans  v.  Cora- 

3  State   V,    Herod,  29   Iowa,  133;  mercial  Bank,  10  La.  Ann.  735. 
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and  not  to  the  bank.!  Bank  stocks  in  which  a  savings  institu- 
tion has  invested  its  tl«p09its  for  income  cannot  be  taxed  to 
the  corporation  under  a  ststtute  which  provides  for  taxing  the 
•  deposits  to  depositors  at  their  residences.^  All  the  property 
of  a  bank,  including  its  franchise  and  Capital  stocky  is  taxable 
like  the  property  of  an  individual  unless  the  charter  provides 
otherwisk''  A  private  banker  is  for  'pnrposes  of  taxation  a 
resident  where  the  biiink  is  located,  although  actiially  residing 
elsewhere.* 

1 1391.  The  same  subject  continued. —  Shares  of  stock  are 
assessed  to  the  owner  at  his  residence;  and  while  a  city  may 
tax  stockholders  ofa  bank  on  their  shares,  this  taxation  would 
imply  the  exclusion  of  taxation' on  the:  capital  stock.'  Taxes 
should  be  assessed  directly  againfet  the  shares  of  stockholders 
in  national  banks."  The  term  "inhabttanis"  includes  corpo- 
rations,' and  it  has  been  held  that  a  banking  corporation  lo- 
^ited  in  a  village  is  liable  to  pay  its '  proportion  of  village 
taxes,  and  its  real  and  personal  estate  is  accordingly  subject 

1  Branch  w  Marengo,  43  Iowa,  600,    14  Ind.  27;  King  v.  Madison,  17  Ind. 

2  Providence  Institution  v.  Gardi-  48;  Connersville  v.  Bank,  16  Ind. 
lier,  4  E.  L  484.  105;    Madison    w  Whitneyi  21  Ind. 

'State    t'.    Bank  ^«f-  Smyrna^'   3  261;-  Bank  «.  MadisoDj   3  Ind.   43; 

Housb  99.    Investments  abroad  are  Gordon  v.  Baltimore,   5  Gill  (Md.), 

still  the  propert}'  of  the  baqk  and  231 ;  and  compare  Gordon  v.  Court,  3 

part  of  its  capital  .Nevada  Bank  v.  How.  138;  Bank  v.  Chester,  10  Rich. 

Sedgwick,  104  U.  S.  111.  L.  (S.  C.)  104;  State  v.  Charleston,  5 

*  Miner  v.  Fredonia,  27  N.  Y.  155.  Richi  L.  (S.  C.)  561;  State  Bank  v. 
C/.  Gardiner  v.  Gardiner,  5  Me.  133 ;  Charleston,  3  Rich.  L'.  (a  C.)  343; 
Bates  V.  Mobile,  46  Ala.  158.  Bank  Biilow  u  Charleston,  1  Nott&  McC.. 
stock  is  personal  estate  and  follows  537 ;  Cherokee  &c.  Co.  v.  Whitfield, 
the  person'  of  tlie  owner.  Duer  v.  .  28  Ga.  131;  Bank  v.  Savannah,  Dud- 
Small,  4  Blatchf.  263.  ley,  130 ;   Savannah  v.  Hartridge,  8 

s  Newman'  v.  Wait,    46  Vt   689;  Ga.  28;  Nashville  i».  Thomas,  5  Cold. 

Bank  of  Georgia  k  Savannah,  Dud.  (Tenn.)  600;  O'Donilell  v.  Bailey,  34 

133.  See.  also,  State  tt  Innis,  .23  Miss.  386 ;  Macon  v.  Batik,  60  Ga.  133 ; 
N.  J.  Law,  546 ;  Johnson  wComm'rs,  City  Bank  i7.  Bogel,  51  Tex.  354.  In 
7  Dana,  338.  Madison  n  Whitney,  31  Ind.  261,  it 

ft  Lionberger  v,  Rowse,  43  Mo.  67 ;  w^as  decided  that  bank  stock  owned 

First  National  Bank  i).  Meredith;  44  by  non-residents  cannot  be  taxed  by 

Mb.  500 ;.  State  u  Dowling,  50  Mo.  the  city,  as  it  can  have  no  Sito  other 

134.  For  other  decisions  on  the  tax-  than  the  domicile  of  the  owner, 
atiou  of  banks  and  bank  stock  by  '  People  n  Utijja  Ins.  Co.,  15  Johns. 
tnuniciDalitieS)  see  Evansville uHall,  383. 
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to  taxation;  and  that,  where  such  villager  taxes  are  directed 
to  be  levied  upon  the  '•^freeholders  aad  inhMtants  of  the. vil- 
lage according  to  law,"  a  monied  or  stock  corporation,  having 
its  banking-house  or  office  within  such  village,  was  an  inhab- 
itant within  the  meaning  of  the  act,' 

§  1392.  Miscellaneous  property  —  Water  companies. —  A 

water  company  which  supplies  ^  city  with  water,  and  whose 
rates  are  regulated  by  the  city  council,  is  nevertheless  a  private 
corporation  whose  property  is  subject  to  taxation,^  The  prop- 
erty of  gas  and  water  companies  within  the  municipality  is  usu- 
ally taxable  by  it.'  And  the  proprietor  of  city  water-works  for 
a  term  of  twenty  years,  whose  contract  did  not  stipiilate  for 
exemption,  was  held  to  be  taxable  on  such  works,  they  being 
treated  as  realty.*  But  it  \*as  subsequently  decided  that  such 
proprietor  could  not  be  required  to  pay  a  license  or  privilege 
tax  during  the  twenty  years,  the  contract  stipulating  that  he 
should  remain  in  "  quiet  possession  of  said  water-works  dur- 
ing said  term,  without  let,  molestation  or  hindrance  "  on  the 
part  of  the  city.'  It  has  been  held  that,  in  the  absence  of 
constitutional  inhibition,  the  legislature  might  empower  a  city 
to  exempt  from  taxation  for  a  term  of  years  the  property  of 
a  water  company  in  consideration  of  an  agreement  by  the 
company  to  furnish  free  of  cost  a  supply  of  water  for  munici- 
pal purposes.® 

§  1393.  Gas  companies. —  There  is  a  conflict  of  authority 
as  to  taxation  of  gas-pipes  as  real  estate.  On  the  one  hand 
they  are  regarded  as  the  personal  property  of  the  company, 

1  Ontario  Bank  ttBonnell,  10  Wend.  'Commonwealth  v.  Lowell  Co.,  13 
186.  Allen,  75. 

2  Des  Moines  Water  Co.'s  Appeal,  <  Stein  v.  Mobile,  24  Ala  591 ;  Stein 
48  Iowa,  324.    In  this  case  it  was  de-  v.  Mobile,  17  Ala.  234 

cided  that  the  land,  buildings,  ma-  ,» Stein  u  Mobile,  49  Ala.  362;  S.  C., 

cliinery,   water-mains,  and   all  real  20  Am.  Rep.  283.    Cf.  Stein  v.  Mobile, 

estate,  were  taxable  in  the  township  17  Ala.  234,  wliere  the  value  of  the 

in  which  was  situated  the  machinery  franchise  was  considered  in  estimat- 

which  propelled  the  water.    The  leg-  ing  the  value  of  the  taxable  property, 

islature  may  restrict  the  tax  author-  '  Portland  v.  Water  Co;,  67  Me.  135. 

ized  to  be  levied  for  water-works  to  Contra,  City  of  Austin  v.  Gas  Co.,  69 

the  district  which  is  to  be  benefited.  Tex.    187 ;  Altgelt  v.  San  Antonio 

Grant  v.  Daveni  o  t,  36  Iowa,  8C  6.  (Tex.),  17  S.  W.  Rep,  75. 
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and  as  mere  appurtenances  of  the  realty  on  which  the  works 
are  situated,  and  are  so  assessed ;  ^  while  on  the  contrary 
they  hav&  been  held  subject  to  taxation  as  real  estate.^  The 
legislature  may  tax  the  capital  stock  of  gas  companies,  while 
it  exempts  the  stock  of  manufacturing  companies,  as  they  are 
different  classes.'  "  Machinery  "  includes  gas-pipes  under  the 
streets  and  gas-meters,  and  when  the  value  of  machinery  is 
deducted  in  ascertaining  the  value  of  stock,  gas-pipes  used  in 
distributing  the  gas  are  regarded  as  "  machinery  "  used  in  the 
manufacture  of  gas.* 

§  1394.  Miscellaneoas  corporations. —  An  act  exempting 
the  capital  stock  and  personal  property  of  specified  corpora- 
tions applies  to  State  taxation  only  and  does  not  affect  the 
right  to  tax  for  municipal  purposes.'  And  a  provision  that  a 
certain  rate  shall  be  paid  in  lieu  of  all  other  taxes  to  the  State 
does  not  exempt  from  liability  from  municipal  taxes.*   A  State 

1  People  V.  Citizens'  Co.,  89  N.  Y. 
81 ;  Memphis  Gas  Co.  v.  State,  6 
Cold.  (Tenn.)  310 ;  Capital  Gas-light 
Co.  V.  Charter  Oak  Co.,  51  Iowa,  34 ; 
Des  Moines  Water  Co.'s  Appeal,  48 
Iowa,  324 ;  West  Chester  Gas  Co.  v. 
Chester,  30  Pa.  St.  283.  In  the  latter 
case  it  was  decided  that  houses 
erected  by  the  company  for  the  use 
of  their  workmen  were  taxable  as 
realty,  they  not  being  necessary  to 
the  performance  of  the  company's 
work. 

2  Providence  Gas  Co.  v.  Thurber,  2 
E.  I.  15. 

'  Coatesville  Gas  Co.  v.  Chester,  97 
Pa.  St  476 ;  Williams  v.  Bees,  9  Biss. 
405. 

*  Commonwealth  v.  Lowell  Co.,  12 
Allen,  75;  Providence  Gas  Co.  v. 
Thurber,  2  B.  L  15;  Hamilton  v, 
Massachusetts,  6  Wall  632;  Mem- 
phis Gas-light  Co.  v.  State,  6  Cold. 
(Tenn.)  810. 

5  Protestant  Home   v.   Mayor,   35 

N.  J.  Law,  157 ;  People  v.  Davenport, 

91  N.  Y.  574;  Orange  &o.  R.  Co.  v. 

Alexandria,  17  Gratt  176 ;  In  re  New 

86 


York,  11  Johns.  77 ;  Buffalo  Cemetery 
tt  Buffalo,  46  N.  Y.  506.  An  exemp- 
tion from  a  State  tax  will  not  pre- 
clude the  levy  of  a  municipal  tax. 
City  V.  Hannibal  &c.  E.  Co.,  39  Mo. 
476 ;  Lexington  v.  Lull,  30  Mo.  480 ; 
Paris  V.  Farmei's'  Bank,  80  Mo.  575 ; 
Pac.  R  Co.  V.  Cass,  53  Mo.  17.  Nor 
from  a  school  tax.  Martin  v.  Charles- 
ton, 13  Rich.  EcJ.  50. 

'Brighton  v.  Kirner,  22  Wis.  54; 
Sheehan  v.  Hospital,  50  Mo.  155; 
Dunleith  &c.  Bridge  Co.  v.  Dubuque, 
32  Iowa,  427.  Exemption  from  tax- 
ation includes  exemption  from  a 
privilege  tax.  State  v.  Branin,  23  N.  J. 
Law,  484.  Exemption  from  taxation 
of  every  kind  does  not  exempt  from 
taxation  for  street  improvements. 
Grand  Gulf  &c.  E.  Co.  v.  Buck,  53 
Miss.  346.  An  exemption  of  a  corpo- 
ration applies  not  flierely  to  the  State 
but  to  every  public  corporation 
created  by  it  Bank  v.  Charleston,  3 
Rich.  Law,  342 ;  Bank  v.  Edwards,  5 
Ired.  Law,  516 ;  Richmond  v,  Rich- 
mond &c.  E.  Co.,  31  Gratt  604 


1362 


TAXA.TION. 


[§  1395. 


tax  which  entitles  an  insurance  company  to  do  business  in  any 
part  of  the  State  "  without  payment  of  any  additional  tax  " 
wiU  not  prohibit  a  municipal  tax  on  the  same  company.' 

§  1395.  Apportionment  by  benefits. —  State  legislatures 
have  sometimes  applied  the  principle  of  taxation  by  benefits 
to  the  case  of  general  city  taxation,  constituting  two  dis- 
tricts ;  one,  consisting  of  the  wholg  city,  to  be  assessed  equally ; 
the  other,  consisting  of  the  more  compact  portions,  and  re- 
ceiving a  larger  share  of  benefit  from  the  city  government, 
being  required  to  pay  a  greater  share  of  the  expenses  of  the 
government.^  The  same  principle  is  applied  in  constituting 
"  overlying  districts  "  for  the  assessment  of  a  tax  for  a  local 
improvement,  such  as  a  State  capitol  or  a  canal,  where  a  local 
benefit  would  be  conferred.'  Sometimes  the  legislature  ap- 
portions the  tax  as  between  districts  according  to  the  sup- 
posed interest  which  each  has  in  the  proposed  improvement. 
This  is  often  necessary  in  the  case  of  rftads  and  bridges.* 


1  Humphreys  v.  Norfolk,  25  Gratt 
97.  So  held  as  to  telegraph  com- 
panies, unless  a  plain  intention  to 
exempt  such  companies  from  munic- , 
ipal  taxes  appears.  Western  Union 
Tel.  Co.  V.  Richmond,  26  Gratt  1. 
Other  cases  on  the  subject :  Ottawa 
Gas  Co.  V.  McCaleb,  81  III.  556; 
Pacific  Hotel  v.  Lieb,  §3  111.  603 ;  Dan- 
ville &c  Co.  V.  Parks,  88  111.  463  r  Por- 
ter V.  Rockford,  76  III.  561 ;  St  Louis  v. 
Insurance  Co.,  12  R  I.  485 ,  Dubuque 
V.  Insurance  Co.,  39  Iowa,  9 ;  Republic 
&c.  Co.  V.  Pollock,  75  IlL  393.  An  ex- 
emption of  stock  of  a  corporation 
does  not  exempt  it  from  a  license 
tax.  New  Orleans  v.  Canal  &o.  Co., 
33  La.  Ann.  lOo. 

2  Norris  v.  Waco,  57  Tex.  635 ;  Mar- 
shall V.  Donovan,  10  Bush,  681 ;  Hen- 
derson V.  Lambert,  8  Bush,  607 ;  Ser- 
rill  V.  Philadelphia,  38  Pa.  St.  355 ; 
358 ;  Benoist  v.  St  Louis,  19  Mo.  179 ; 
Lee  V.  Thomas,  49  Mo.  113.  See, 
also,  Gillette  v.  Hartford,  31  Conn. 
351 ;  Zanesville  v.  Richards,  5  Ohio 
St  590.    The  doctrine  is  opposed  in 


Knowlton  v.  Supervisors,  9  Wis.  410 ; 
New  Orleans  v.  Cazelar,  27  La.  Ann. 
156.  Cf.  Wisconsin  &c.  R.  Co.  v. 
Taylor  County,  53  Wis.  37,  69.  Since 
special  taxation  is  not  dependent 
upon  the  receipt  of  special  benefit,  it 
is  not  necessary  that  before  the  ordi- 
nance is  passed  there  should  be  an 
examination  and  determination  of 
the  probable  benefits  to  be  received 
from  the  improvements.  City  of 
Galesburg  v.  Searles,  114  lU.  317 ;  S.  C, 
39  N.  E.  Rep.  686.  It  should  be 
stated  that  in  Illinois  a  special  tax 
and  a  special  assessment  are  governed 
by  different  rules. 

SKirby  v.  Shaw,  19  Pa.  St  358; 
Thomas  v.  Leland,  34  Wend.  65 ;  Har- 
bor Comm'rs  v.  State,  45  Ala.  399 ; 
Gordon  v.  Comes,  47  N.  Y.  608;  Liv- 
ingston County  V.  Darlington,  101 TJ. 
S.  407 ;  Merrick  v.  Amherst,  12  Allen, 
500. 

*  Supervisors  &c.  v.  People,  110  III. 
511 ;  Salem  Turnpike  v.  Essex  County, 
100  Mass.  383 ;  Shaw  v.  Dennis,  10 
111.  405. 
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Local  city  improvements,  including  the  construction  and  im- 
provement of  streets,  may  be  provided  for  in  the  same  way; 
but  it  is  perceived  that  in  no  case  whatever  can  a  special  as- 
sessment or  tax  be  levied  without  express  authority  of  the 
State  legislature.  Such  a  tax  cannot  be  imposed  under  a  gen- 
eral power  to  tax  for  corporate  purposes,  and  a  power  of  that 
kind,  when  plainl)'  granted,  must  be  strictly  construed.^ 

§  1396.  Agricultural  lands. —  The  law  does  not  appear  to 
be  clearly  settled  as  to  the  power  of  a  city  or  village  to  tax, 
for  municipal  purposes,  agricultural  lands  lying  within  the 
corporate  limits.  A  majority  of  the  cases  seem  to  decide 
that,  when  the  legislature  fixes  the  corporate  boundaries, 
without  any  provision  for  a  discrimination  in  taxation,  it  in 
effect  determines  that  no  such  discrimination  should  be  made. 
The  constitution  leaves  the  whole  subject  to  the  discretion  of 
the  legislature ;  and  usually  any  injustice  or  irregularity  can 
be  relieved  only  by  the  legislature.^ 


1  See  Cooley  on  Taxation,  p.  609 ; 
Municipality  v.  White,  9  La.  Ann. 
446;  Chicago  u.  Lamed,  34  111.  203; 
Municipality  v.  Dunn,  10  La.  Ann. 
57;  Ottawa  v.  Spencer,  40  III.  211; 
Patton  V.  Springfield,  99  Mass.  637.  A 
city  has  no  power  to  tax  property 
which  derives  no  benefit  from  its 
government.  Louisville  Bridge  Co. 
V.  Louisville,  81  Ky.  189.  Contra,  St 
Louis  Bridge  Co.  v.  City  &c.,  121  IlL 
238;  s.  C,  13N.  E.  Rep.  733. 

2  Agricultural  lands  within  a  city 
were  held  not  subject  to  city  tax- 
ation. Seven  yeai-s  later,  improve- 
ments were  extended  toward  these 
lands,  and  additional  bouses  were 
built  upon  them,  but  no  streets  or  im- 
provements were  near  enough  to  be 
of  any  use.  The  land  was  still  held 
not  subject  to  taxation  by  the  city. 
City  of  Covington  v.  Arthur  (Ky.),  14 
S.  W.  Eep.  131.  See,  also,  Menden- 
hall  V.  Burton,  43  Kan.  570.  On  the 
other  hand,  it  has  been  held  that  the 
fact  that  the  owner  chose  to  hold 
such  land  for  agricultural  purposes 


did  not  exempt  it  from  city  taxation. 
State  V.  Brown,  30  AtL  Rep.  773; 
Torbitt  V.  City  of  Louisville  (Ky.),  4 
S.  W.  Rep.  345.  See,  also,  Perkins  v. 
City  of  Burlington,  77  Iowa,  553; 
S.  C,  43  N.  W.  Rep.  441.  Lands  sit- 
uate within  the  corporate  limits  of  a 
city,  though  used  solely  for  agricult- 
ural purposes,  are  subject  to  munici- 
pal taxation.  Town  of  Dixon  v. 
Mayes,  73  Cal.  166 ;  s.  a,  13  Pac.  Rep. 
471,  following  City  of  Santa  Rosa  v. 
Coulter,  58  Cal.  537.  Farming  land 
in  the  corporate  limits,  but  entirely 
outside  the  platted  and  settled  por- 
tions, cannot  be  taxed  for  municipal 
purposes  where  the  owner  will  de- 
rive no  benefit  from  the  expenditure 
of  the  tax  by  the  extension  of  im- 
provements in  that  direction.  Elli- 
son V.  Lindford  (Utah),  35  Pac.  Rep. 
744  Contra,  Huria  v.  City  of  Kan- 
sas City  (Kan.),  27  Paa  Rep.  143; 
McClay  v.  City  of  Lincoln  (Neb.),  49 
N.  W.  Rep.  383.  A  farm  inside  the 
corporate  limits  is  subject  to  taxation 
for  municipal  purposes  if  it  is  within 
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§  1397.  The  same  subject  continued. —  The  preceding  sec- 
tion sumnaarizes  the  law  as  it  is  generally  decided  outside  of 
Iowa  and  Kentucky ; '  but  in  those  States  it  is  held  that  mu- 
nicipal taxation  cannot  be  imposed  upon  real  estate  within 
the  corporate  limits  if  it  derives  no  benefit  from  its  connec- 
tion with  the  municipality.^  And  the  courts  must  consider 
the  purpose  for  which  land  is  held,  whether  for  agricultural 
purposes  or  for  sale  as  city  lots,  before  relief  from  taxation  is 
granted.' 

§1398.  The  same  subject  continued  —  New  Jersey  and 
Wisconsin  decisions. —  A  late  New  Jersey  case  decides  that 
presumptive,  not  actual,  benefit  to  the  tax-payer  applies  to 
general  taxation,  as  distinguished  from  special  taxation  for 
local  benefits,  and  rural  land  within  the  city  limits  cannot  be 
relieved  from  municipal  taxation  on  the  ground  that  it  re- 
ceives no  benefit  from  the  city  government.*  .In  a  "Wisconsin 
case  the  court  said : —  "  If  a  rule  of  taxation  should  be  adopted 
which  limits  the  right  of  taxation  for  public  improvements  to 


the  range  of  municipal  improve- 
ments and  benefits.  C6ok  v.  Cran- 
dall  (Utah),  26  Pac.  Rep.  937.  In 
Wisconsin  a  statute  provides  that, 
upon  the  resolution  of  the  electors  of 
towns  vyhich  contain  an  unincorpo- 
rated village  of  at  least  one  thousand 
inhabitants,  such  towns  may  exer- 
cise thiB  powers  conferred  on  certain 
incorporated  villages.  Taxes  were 
levied  by  the  town  for  the  support 
and  improvement  of  a  village  of  that 
kind  after  the  required  resolution 
liad  been  passed  at  a  town  meeting. 
Such  taxes  were  held  not  invalid  on 
the  ground  of  public  policy,  though 
property  outside  of  the  village,  on 
which  the  tax  fell,  was  not  directly 
benefited.  Land  &c.  Co.  v.  Brown,  73 
Wis.  394 ;  s.  c,  40  N.  W.  Rep.  483.  The 
provision  of  a  city  charter  regulating 
taxes  oa  agricultural  lands  within 
the  corporation  limits  is  not  a  con- 
tract, and  may  be  changed  by  amend- 
ment. Washburn  V.  Oity  of  Oshkosh, 


60  Wis.  453 ;  s.  C,  5  Am.  &  Eng.  Corp. 
Cas.  517. 
1  Municipality  No.  3  v.  Michaud, 

6  La.  Ann.  605 ;  Allen  v.  St  Louis,  13 
Mo.  400 ;  Russell  v.  St  Louis,  9  Mo. 
607;  Lee  v.  Thomas,  49  Mo.  113; 
Walden  v.  Dudley,  49  Mo.  431 ;  Pat- 
terson V.  McReynolds,  61  Mo.  303; 
Turner  v.  Althaus,  6  Neb.  54  See, 
also,  Oliver  v.  Omaha,  3  DilL  360; 
Eountze  v.  Omaha,  5  DilL  443. 

'^  Cheaney  v.  Hooser,  9  B.  Mon.  330 ; 
Sharp's  Executor  v.  Dunavan,  17  B. 
Mon.  333 ;  Courtney  v.  Louisville,  13 
Bush  (Ky.),  419 ;  Butler  v.  Muscatine, 
11  Iowa,  488 ;  Buell  v.  Ball,  20  Iowa, 
283 ;  Brooks  v.  Polk  County,  53  Iowa, 
460.  See,  also,  Cary  v.  Pekin,  88  111. 
154. 

s  Walters  v.  Shields,  2  Met  (Ky.) 
553;  Arbegast  v.  Louisville,  3  Bush 
(Ky.),  371 ;  Swift  v.  City  of  Newport 

7  Bush  (Ky.),  37;  Durant  v.  Kauff- 
man,  34  Iowa,  194 

*  State  V.  Brown  (N.  J.,  1890),  20  AU. 
Rep.  773. 
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such  property  only  as  it  can  be  shown  is  directly  benefited  by 
such  improvement,  it  would  result  in  endless  confusion  and 
litigation  and  render  void  very  many  acts  for  the  government 
of  towns  and  counties."  ^  In  most  of  the  States  there  are 
statutory  provisions  respecting  the  taxation  of  rural  property 
within  corporation  limits.* 

§  1399.  Taxation  after  changing  the  corporate  limits. — 

When  the  corporate  limits  are  extended  the  courts  will  some- 
times inquire  into  the  facts,  to  determine  whether  or  not  the 
extension  was  made  to  subject  to  taxation  property  that  would 
not  receive  benefits  from  the  municipality,  and  will  protect 
the  owners  of  such  property  from  unjust  taxation.  The  courts 
dp  not  assume  to  nullify  the  act  of  extension,  but  undertake 
to  relieve  against  its  consequences.  It  is  only  a  palpable  per- 
version of  the  power  to  tax  that  justifies  judicial  interference; 
and  even  in  cases  of  that  kind  the  judicial  authority  is  doubt- 
ful, since  the  judiciary  has  no  general  authority  to  correct 
legislative"  action  in  matters  of  taxation.'  But  if  the  State 
legislature  attempts  to  bring  in  territory  not  contiguous,  for 
the  purpose  of  increasing  local  revenues,  its  actidn  may  be 
treated  ^  void.*  Iowa  and  Kentucky  stand  firmly  in  favor  of 
judicial  interference.* 

•Taylor,  J.,m Land  &o. Co. u Brown,  Cazelar,  37  La.  Ann.  156;  Stoner  v. 

73  Wis.  294 ;  s.  C,  40  N.  W.  Rep.  483.  Flournoy,  38  La.  Ann.  850 ;  Kelley  v. 

2  Such  acts  have  been  construed  in  Pittsburgh,  85  Pa.  St  170 ;  S.  C,  104 

the  following  cases :—  Terrill  v.  Phil-  TJ.  S.  78 ;  Hewitt's  Appeal,  88  Pa.  St. 

adelphia,  38  Pa.  St.  355 ;  Kalbrier  v.  55 ;  Gary  v.  Pekin,  88  III.  154 ;  Oliver 

Leonard,  34  Ind.497;  Barker  u  State,  v.  Omaha,  3  Dill.  368;  Washburn  v. 

48  Ohio,  514;  Gillett  v.  Hartford,  31  Oshkosh,  60  Wis.  453. 

Conn.   351;  United  States  v.   Mem-  *  Smith  u  Sherry,  50  Wis.  210.    A 

phis,   97    U.    S.    284;  Dickerson   v.  city  cannot  be  permitted  to  retain 

Franklin,  113  Ind.  178 ;  S.  C,  13  N.  E.  land  within  its  boundaries  not  needed 

Eep.  579 ;  Leeper  v.  South  Bend,  106  for  city  purposes,  and  not  benefited 

Ind.  375;   Simms  v.  City  of   Paris  by    being   within    the    corporation, 

(Ky.),  1  S.  W.  Eep.  543.  merely  to  raise  money  from  it  by 

'Logansport  v.  Seybold,   59    Ind.  taxation.    Evans  v.  City  of  Council 

235 ;  Stilz  v.  Indianapolis,  55  Ind.  515 ;  Bluffs,  65  Iowa,  238 ;  a  C,  8  Am.  & 

Kirby  v.  Shaw,  19  Pa.  St.  258,  361 ;  Eng.  Corp.  Cas.  510. 

Waco  V.  Texas,  57  Tex.  635;  Martin  » Deeds  v.  Sanborn,  36  Iowa,  419; 

V.  Dix,  53  Miss.  S3 ;  Giboney  v.  Cape  Davis    v.   Dubuque,  30    Iowa,    458 ; 

Girardeau,   58    Mo.    141 ;   Linton  v.  Deiraan  v.  Fort  Madison,  30  Iowa, 

Athens,  53  Ga.  588;  New  Orleans  v.  542;  Durant  v.  KauflFman,  34- Iowa, 
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§  14:00.  The  same  subject  continued.— The  legislature 
has  power  to  include  within  the  corporate  limits  contiguous 
or  other  territory,  and  this  without  consulting  with  the  old 
or  new  inhabitants.  This  would  extend  the  taxing  power 
over  the  new  territory,  and,  in  the  absence  of  constitutional 
restrictions  or  statutory  provisions,  this  annexed  property 
may  be  taxable  to  discharge  pre-existing  municipal  debts.^ 

§  I40I.  The  same  suhject  continued — Kentucky  and  Iowa 
decisions. —  Kentucky  and  Iowa  go  even  to  the  extent  of  af- 
firming that  the  legislature  not  only  lacks  power  to  tax  lands 
outside  the  limits  of  a  city  for  city  purposes,  but  declare  that 
it  cannot  extend  the  limits  of  a  city  in  order  to  include  in  the 
corporation  farming  lands,  occupied  for  agricultural  purposes, 
and  not  needed  for  streets  or  houses,  or  other  city  purposes, 
when  the  purpose  is  to  increase  the  municipal  revenue  by  tax- 
ation.* 


194 ;  Cheaney  v.  Hooser,  9  B.  Mon. 
330;  Swift  v.  Newport,  7  Bush,  37; 
Covington  v.  Southgate,  15  B.  Men. 
491 ;  Sharp's  Executor  v.  Dunavan, 
17  B.  Mon.  223 ;  Arbegast  v.  Louis- 
ville, 3  Bush,  371 ;  Courtney  v.  Louis- 
ville, 13  Bush,  419 ;  Morford  v.  TJnger, 
8  Iowa,  83;  Langworthy  v.  Du- 
buque, 13  Iowa,  86 ;  Fulton  v.  Daven- 
port, 17  Iowa,  404;  Buell  v.  Ball,  30 
Iowa,  383. 

1  Washburn  v.  Oshkosh,  60  Wis. 
453 ;  Blanchard  v.  Bissell,  11  Ohio  St 
•  96 ;  Powers  v.  Wood  County,  8  Ohio 
St.  285.  See,  further.  Chandler  v. 
Boston,  113  Mass.  300 ;  Eailroad  Co. 
V.  Spearman,  13  Iowa,  113 ;  Wade  v. 
Richmond,  18  Gratt  (Va.)  583 ;  Nor- 
ris  V.  Mayor,  1  Swan  (Tenn.),  167; 
Smith  V.  McCarthy,  56  Pa.  St  359 ; 
St  Louis  V.  Allen,  13  Mo.  400 ;  Queen 
V.  Board,  L.  E.  8  Q.  B.  337 ;  Laramie 
V.  Albany,  93  TJ.  S.  307;  Woods  v. 
Henry,  55  Mo.  560 ;  State  v.  MoRey- 
nolds,  61  Mo.  303 ;  Layton  v.  New  Or- 
leans, 13  La.  Ana  515 ;  Gorham  v. 
Springfield,  21  Me.  59 ;  St  Louis  v. 
Russell,  9  Mo.   507 ;  Elston  v.  Craw- 


fordsville,  30  Ind.  372;  Edmunds  «. 
Goodkins,  30  Ind.  477 ;  Girard  v.  Phil- 
adelphia, 7  Wall.  1 ;  Covington  v. 
East  St  Louis,  78  111.  548;  Graham  v. 
Greenville,  67  Tex.  63;  Board  of 
Chickasaw  v.  Board,  58  Miss.  619. 
See,  also.  United  States  v.  Memphis, 
97  U.  S.  384;  Warner  «.  Charlestown, 
3  Gray,  104,  as  to  the  general  power 
of  the  legislature  to  change  corpo- 
rate boundaries ;  and  Norris  v.  Nash- 
ville, 6  Lea  (Tenn.),  337.  For  the 
construction  of  Pennsylvania  stat- 
utes, see  Devore's  Appeal,  56  Pa.  St 
163 ;  Borough  of  Blooming  Valley,  56 
Pa.  St  66;  Borough  of  Little  Mead- 
ows, 35  Pa.  St  335.  Of  Indiana  stat- 
utes, Jeffersonville  v.  Weems,  5  Ind. 
(Porter),  547 ;  Hoflf  v.  Lafayette,  108 
Ind.  14 ;  Tayl6r  v.  Fort  Wayne,  47  Ind. 
274.  As  to  effect  on  homestead  right, 
see  Taylor  v.  Boulware,  17  Tex.  74 ; 
Finley  v.  Dietriok,  12  Iowa,  516; 
Truax  v.  Pool,  46  Iowa,  356. 

2  Covington  v.  Southgate,  15  B.  Mon. 
(Ky.)  491 ;  Arbegast  v.  Louisville,  2 
Bush  (Ky.),  371 ;  Swift  v.  Newport,  7 
Bush  (Ky.),  37 ;  Morford  v.  Unger,  8 
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§  1402.  Eifect  of  change  of  corporate  limits.—  When  cor- 
porate limits  are  extended  the  annexed  territory  will  become, 
in  the  absence  of  legislation  to  the  contrary,  subject  to  taxa- 
tion for  all  municipal  indebtedness  then  existing.'  And  it  is 
immaterial  that  the  addition  is  effected  by  the  consolidation  of 
two  municipalities.* 


Iowa,  82;  Langworthy  a  Dubuque, 
13  Iowa.  86 ;  Cheaney  v.  Hooser,  9  B. 
Mon.  (Ky.)  330 ;  Fulton  v.  Davenport, 
17  Iowa,  404 ;  Sharp  v.  Dunavan,  17 
R  Mon.  (Ky.)  558;  Buell  v.  Ball,  20 
Iowa,  882.  See,  to  the  same  purpose, 
Bradshaw  v.  Omaha,  1  Neb.  16; 
Durant  v.  KaufiEman,  34  Iowa,  194. 
Contra,  Giboney  v.  Cape  Girardeau, 
58  Mo.  141 ;  Martin  v.  Dix,  53  Miss. 
53 ;  Stilz  V.  Indianapolis,  55  Ind.  515. 
■Of.  Kelley  v.  Pittsburg,  85  Pa  St  170 ; 
Weeks  v.  Milwaukee,  10  Wis.  242; 
Hewitt's  Appeal,  88  Pa.  St.  55 ;  Norris 
«;.  Waco,  57  Tex.  635;  Stoner  v. 
Flournoy,  28  La.  Ann.  850;  Wash- 
burn V.  Oshkosh,  60  Wis.  453.  The 
legislature  cannot  annex  to  a  village 
territory  not  contiguous  for  the  pur- 
pose of  increasing  its  revenues. 
Smith  V.  Sherry,  50  Wis.  210.  Under 
the  code  of  Iowa  providing  for  an- 
nexation of  territory  to  a  municipal- 
ity, the  inhabitants  of  the  territory 
so  annexed  cannot  complain  of  the 
levy  of  municipal  taxes  or  assess- 
ments on  their  property,  on  the 
ground  that  it  is  situated  in  a  river 
bottom  which  is  sometimes  subject  to 
■overflow.  Ford  v.  North  Des  Moines, 
80  Iowa,  626 ;  S.  CL,  45  N.  W.  Rep.  1031. 
An  Iowa  statute  authorizing  munici- 
pal extension  of  limits,  and  providing 
that  "  no  lands  within  said  extended 
limits"  not  laid  off  into  lots,  etc., 
shall  be  taxed  for  city  purposes,  does 
not  apply  to  extensions  made  before 
the  passage  of  the  act  Perkins  v. 
Burlington,  77  Iowa,  553. 

1  Maddrey  v.  Cox,  73  Tex.  538.  Mu- 
nicipal taxation  of  new  territory  not 


dependent  upon  benefits.    Davis  v. 
Point  Pleasant,  33  West  Va.  389. 

2  Smith  V.  Saginaw,  81  Mich.  133 ; 
S.  C,  45  N.  W.  Eep.  964.  Contracts  de- 
signed to  operate  through  the  city  at 
large  extend  to  and  operate  through- 
out the  limits  of  the  municipality  sub- 
sequently enlarged.  St  Louis  Gas  Co. 
V.  St  Louis,  46  Mo.  131.  After  pav- 
ing contracts  had  been  made  wards 
were  added  to  a  municipality,  it  be- 
ing provided  that  the  residents 
should  not  be  liable  for  previous 
municipal  debts,  and  it  was  held  that 
there  were  no  contract  obligations 
between  the  contractors  and  the 
newly  added  residents.  United  States 
V.  Memphis,  97  U.  S.  284  See,  also, 
Cleveland  v.  Heisley,  41  Ohio  St  670. 
The  subject  of  narrowing  the  cor- 
porate limits,  as  related  to  previous 
debts,  has  also  been  a  matter  of  dis- 
cussion in  various  cases.  In  State  v. 
Comm'rs,  41  Kan.  630,  it  was  held  that 
the  liability  for  the  debt  attaches  to 
the  real  estate  of  the  county  as  soon 
as  the  bonds  are  legally  issued,  and 
the  fact  that  the  proceeds  of  the 
bonds  bad  been  expended  when  the 
change  of  boundary  lines  was  made 
did  not  exempt  the  detached  property 
from  bearing  its  share  of  the  debt ; 
holding,  also,  that  the  fact  that  some 
of  the  territory  was  government  land 
and  not  taxable  when  it  was  de- 
tached will  not  relieve  it  when  it  is 
no  longer  exempt  The  new  town- 
ship formed  from  part  of  an  old  one 
is  entitled  to  its  share  of  the  taxes  as- 
sessed for  the  use  of  the  original  town- 
ship. Towle  V.  State,  110  Ind.  130 ;  s.  a, 
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§  1403.  The  same  subject  continued. —  The  case  of  changes 
in  municipal  boundaries,  by  enlarging  or  contracting  the 
limits  or  otherwise,  is  one  which  usually  requires  legislation 
for  the  adjustment  of  rights,  for  injustice  might  result  from 
a  failure  of  the  legislature  to  provide  for  the  changed  condi- 
tions. Therefore  the  legislature  apportions  property  and 
debts  to  do  justice,  as  nearly  as  possible,  to  the  inhabitants  of 
the  territory  affected.' 

§  1404.  Equality  and  uniformity. —  All  taxation  upon  prop- 
erty must  be  apportioned  with  absolute  uniformity  within 
specific  taxing  districts,  and  to  render  taxation  uniform  in 


10  N.  E.  Rep.  941,  When  territory  is 
detached  from  a  county  and  formed 
into  a  new  county,  the  treasurer  of 
the  old  county  cannot  be  required 
to  collect  from  the  inhabitants  of  the 
new  county  taxes  levied  prior  to  the 
division.  State  v.  Clevenger,  27  Nfeb. 
423 ;  S.  C,  43  N.  W.  Rep.  243.  Contra, 
Fender  v.  Neosho  Falls,  32  Kan.  305. 
'School  District  v.  Board,  73  Mo. 
637;  Whitney  v.  Stowe,  111  Masa 
368 ;  Harrison  v.  Bridgeton,  16  Mass. 
16;  Salem  Turnpike  v.  Edsex,  100 
Mass.  282 ;  Stone  v.  Charlestown,  114, 
Mass.  214 ;  Bristol  v.  New  Chester,  8 
N.  H.  534 ;  Portwood  v.  Montgomery, 
53  Miss.  533 ;  Milwaukee  v.  Milwau- 
kee, 13  Wis.  93.  As  to  the  effect  of 
detaching  territory  from  a  munici- 
pality previously  indebted,  see  Gales- 
burg  V.  Hawkinson,  75  111.  153,  where 
it  is  held  that  it  is  unjust  to  the  re- 
maining tax-payers  to  withdraw  real 
estate.  This  case  also  holds  that  the 
legislature  cannot  delegate  its  power 
to  change  boundaries  to  the  courts. 
Territory  brought  in  is  liable  to  be 
taxed  for  existing  municipal  debts. 
Olney  v.  Harvey,  50  111.  453 ;  Watson 
V.  Comm'rs,  83  N.  C.  17 ;  Stitz  v.  In- 
dianapolis, 81  Ind.  582.  But  so  long 
as  a  corporation  retains  its  legal 
identity,  it  will  be  entitled  to  retain 
its   property  and    be    liable   for  its 


debts.  Milner  is.  Pensacola,  3  Woods, 
683 ;  Wade  v.  Richmond,  18  Gratt 
583;  North  Hemsted  v.  Hemsted,  3 
Wend.  109,  135 ;  Hartford  Bridge  Co. 
V.  Hartford,  16  Cbnn.  149, 171 ;  Wind- 
ham V.  Portland,  4  Mass.  884 ;  Hamp- 
shire V.  Franklin,  16  Mass.  76,  85; 
Montpelier  v.  East  Montpelier,  29  Vt. 
13 ;  Olney  v.  Harvey,  50  III.  453.  The 
case  of  the  division  of  towns  and 
counties  usually  requires  State  ap- 
portionment. When  one  municipal- 
ity is  set  off  from  another,  the  old 
one  will,  in  the  absence  of  statutory 
provisions,  retain  the  public  prop- 
erty and  be  liable  for  the  corporate 
debts.  It  will  also  retain  the  right 
to  collect  the  taxes  previously  Voted, 
and  such  taxes  will  belong  to  it, 
though  collected  in  part  from  the 
detached  territory.  Morgan  v.  Hen- 
dricks, 33  Ind.  334;  Dover  w  McClin- 
tock,  9  Watts  &  S.  80 ;  Waldron  v. 
Lee,  5  Pick.  333 ;  Harmon  v.  Marl- 
borough, 9  Cush!  535 ;  Moss  v.  Shear, 
35  Cal.  38.  See,  also,  Alvis  v.  Whit- 
ney, 43  Ind.  83.  And  even  though 
the  tax  be  for  a  local  work,  the  whole 
benefit  of  which  will  be  received  by 
the  old  municipality,  the  case  will  be 
the  same.  Marion  County  v.  Harvey 
County,  36  Kan.  181.  Of.  Chandler 
V.  Reynolds,  19  Kan.  349 ;  Lamb  tv 
Burlington,  39  Iowa,  33a 


§  1405.]  TAXATION.  1369 

any  case  two  things  are  essential:  —  First,  each  taxing  district, 
must  confine  itself  to  the  objects  of  taxation  within  its  lim- 
its. Otherwise  there  may  be  double  taxation.  The  second 
essential  is  that  there  should  be  uniformity  in  the  manner  of 
assessment,  and  approximate  equality  in  the  amount  of  ex- 
actions within  the  district ;  and  all  objects  of  taxation  within 
the  district  should  be  embraced.^  Perfect  equality  in  taxa- 
tion isj  however,  unattainable,  and  there  are  many  diiBculties 
in  all  attempts  at  equal  taxation.*  If  a  tax  reaches  all  of  a 
class  of  persons  or  things,  and  there  is  no  discrimination  be- 
tween the  individuals  of  the  class  taxed,  the  element  of  uni- 
formity is  satisfied.' 

§  1405.  The  same  subject  continued. —  The  legislature  has 
the  power  to  prescribe  not  only  the  property  to  be  taxed, 
but  the  rule  hy  which  it  must  be  taxed,  and  the  only  limita- 
tion of  that  power  is  that  the  rule  shall  be  uniform.*  The 
rule  of  uniformity  extends  to  cities,  towns  and  counties  as 
well  as  to  State  taxation ;  but  local  taxes  may  be  levied  on 
different  systems  in  different  districts.'  A  State  constitu- 
tional provision  as  to  equality  and  uniformity  does  not  pre- 

1  Cooley's  Const  Lim.  (6th  ed.),  Va,  366 ;  s.  a,  8  Am.  &  Eng.  Corp. 
pp.  610-633.  Cas.  488. 

2  See,  for  elaborate  discussions  of  *  Wisconsin  &o.  R.  Co.  v,  Taylor, 
this  subject,  Gibson,  C.  J.,  in  Kirby  53  Wis.  48. 

V.  Shaw,  19  Pa.  St  258, 260;  Bigelow,  6  state  v.  Hannibal  &c.  R  Co.,  75 

C.  J.,  in  Commonwealth  v.  Bank,  5  Mo.  212 ;  Hale  v.  Kenosha,  29  Wis. 

Allen,  438,  436 ;  Williams'   Caae,  8  599 ;  Knowlton  v.  Supervisors,  9  Wis. 

Bland  Ch.  186,  220.  410 ;  People  v.  Central  Pac.  R  Co.,  43 

SQuld  V.  Richmond,  33  Gratt  464;  Cal.  398.    See,  also,  Gilman  v.  She- 

St  Louis  V.  Steinberg,  69  Mo.  389;  boygan,  3  Black,  510.    In  Indiana 

Merriam  v.  New  Orleans,  14  La.  Ann.  and    Louisiana  a  constitutional  re- 

318;  New  Orleans  v.  KauSman,  29  quirement  of  uniformity  has  no  ref- 

La.     Ann.     283;    New    Orleans    v.  erence   to    municipal   taxes.    Rich- 

Steiger,  11  La.  Ann.  68 ;  American  mond  v.  Scott,  48  Ind.  568 ;  Loftin  v. 

Union  Exp.  Co.  v.  St  Joseph,  66  Mo.  Citizens'  Bank,  85  Ind.  346 ;  Louisiana 

675 ;  Glasgow  v.  Eowge,  43  Mo.  479 ;  v.  Pilsbury,  105  U.  S.  291 ;  Munioi- 

Ottawa  Comm'rs  v.  Nelson,  19  Kan.  pality  v.  Duncan,  3  La.  Ann.  183 ; 

334    Taxation  must  be  equal,  uni-  Lafayette  v.  Cummins,  3  La.  Ann. 

form  and  ad  valorem,  except  as  to  673 ;  Selby  v.  Comm'rs,  14  La.  Ann. 

incomes,    licenses    and    capitation.  434;  Bishop  v.  Marks,  15   La.  Ann. 

Peters  v.  Lynchburg,   76  Va.    937;  147;  Yeatman   v.   Crandal!,   11  La. 

s.  a,  3  Am.  &  Eng.  Corp.  Cas.  475 ;  Ann.  330 ;  Surgi  v.   Snetchman,  11 

Schoolfield's  Ex'r  v.  Lynchburg,  78  La.  Ann.  387.     Cf.  Douglas  v.  Har- 
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elude  the  imposition  by  a  municipality  of  a  tax  on  business, 
nor  a  tax  on  one  class  of  business  and  not  on  another.^ 


§  1106.  The  same  subject  continued — Limitation  of  the 
rule. —  The  provisions  of  a  constitution  as  to  equality  and  uni- 
formity apply  to  property  alone  and  not  to  taxes  on  privileges 
and  occupations.* 


risville,  9  "West  Va.  163.  But  the 
constitution  of  Texas,  which  contains 
the  same  provision  as  the  constitu- 
tion of  Louisiana,  is  held  to  control 
municipal  as  well  as  State  taxation. 
Austin  V,  Austin  Gas-light  Co.,  69 
Tex.  180.  See,  also,  New  Orleans  v. 
Elliott,  10  La.  Ann.  59. 

iCutliff  V.  Albany,  60  Ga.  597; 
Davis  V.  Macon,  64  Ga.  133 ;  Johns- 
ton V.  Macon,  62  Ga.  645.  See,  also, 
Fromnaer  v.  Eichmond,  31  Gratt  646 ; 
Trustees  v.  McConnell,  12  111.  138; 
Western  Union  Tel.  Co.  v.  State,  55 
Tex.  314;  Texas  &c.  Co.  v.  State,  42 
Tex.  639;  Carter  v.  Dow,  16  Wis. 
298;  Baker  v.  Cincinnati,  11  Ohio  St. 
534. 

2Gatlin  u  Tarboro,  78  N.  C.  119; 
Washington  v.  State,  18  Ark.  752; 
Egyptian  Sewer  Co.  v.  Hardin,  27 
Mo.  495 ;  MoGehee  v.  Mathis,  21  Ark. 
40;  People  v.  Coleman,  4  Cal.  46; 
Bohler  v.  Schneider,  48  Ga.  195 ;  Glas- 
gow V.  Eowse,  43  Mo.  479 ;  Western 
Union  Tel.  Co.  v.  Thayer,  28  Ohio  St. 
537 ;  Walters  v.  Duke,  31  La.  Ann.  668 ; 
Boy  V.  Girardey,  28  La.  Ann.  717. 
Ex  parte  Bobinson,  18  Nev.  263; 
Howe  Ins.  Co.  v.  Augusta,  50  Ga. 
530;  Slaughter's  Case,  13  Gratt  767; 
Eyre  v.  Jacob,  14  Gratt  422;  Ad- 
ams V.  Somerville,  2  Head  (Tenn.), 
363 ;  Texas  Insurance  Co.  v.  State,  42 
Tex.  636 ;  Wiggins  Ferry  Co.  v.  East 
St  Louis,  103  111.  560;  Walker  v. 
Springfield,  94  111.  364 ;  St  Louis  v. 
Green,  7  Mo.  App.  468.  See,  also. 
Young  V.  Henderson*  76  N.  C.  430. 
An  exemption  clause  in  a  constitu- 


t%)n  renders  it  imperative  that  all 
private  property  not  exempt  shall  be 
taxed,  whether  the  tax  is  for  munici- 
pal or  State  purposes.  Hill  v.  Ogden, 
5  Ohio  Bt  246;  Zanesville  v.  Bich- 
ards,  5  Ohio  St  589.  A  levy  by  a 
municipality  of  two  per  cent  on  real 
estate,  excluding  from  valuation  and 
taxation  the  stocks  of  goods  of  mer- 
chants, is  not  uniform.  London  v. 
Wilmington,  78  N.  C.  109.  Where 
taxable  property  in  a  city  is  exempted 
from  taxation,  with  the  design  of 
benefiting  the  city  by  increasing  its 
business  and  population,  and  the 
taxes  on  other  property  in  the  city  are 
thereby  increased,  such  taxes  are 
illegal  and  uncollectible.  Weeks  v. 
Milwaukee,  10  Wis,  242;  Kittle  t>. 
Sherwin,  11  Neb.  65 ;  S.  c,  7  N.  W. 
Ecp.  863.  Where  a  merchant's  priv- 
ilr^ge  is  taxed,  no  discrimination  can 
be  made  between  those  living  within 
and  those  residing  without  the  city. 
Nashville  v.  Althrop,  5  Cold.  (Tenn.) 
554.  Cf.  Eobinson  v.  Charleston,  2 
Eich.  317.  An  exemption  of  the 
property  of  non-residents  is  unconsti- 
tutional as  violating  the  rule  of  equal- 
ity and  uniformity.  Marion  &c.  E 
Co.  u  Champlin,  37  Kan.  682.  On 
the  general  subject  see  Common- 
wealth V.  Delaware  Canal  Co.,  123 
Pa.  St  594;  s.  a,  25  Am.  &  Eng.* 
Corp.  Cas.  348 ;  Verderey  v.  Village, 
82  Ga.  138 ;  S.  C,  23  Am.  &  Eng.  Corp. 
Cas.  358 ;  Daly  v.  Morgan,  69  Md.  460 
S.  C,  23  Am.  &  Eng.  Corp.  Cas.  454 
Livingston  v.  Paducah,  80  Ky.  656 
s.  c,  3  Am.  &  Eng.  Corp.  Cas.  573 
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§  1407.  Taxation  to  pay  debts. — A  municipal  debt  is  often 
the  first  step  in  taxation,  the  levy  of  taxes  being  the  only 
means  of  paying  the  debt.  If  a  municipality  refuses  to  pay 
a  debt,  the  State  may,  so  far  as  such  refusal  is  a  public  wrong, 
levy  a  tax,  by  State  agencies  if  necessary,  upon  the  property 
of  the  municipality,  or  compel  the  municipality  to  levy  it, 
suflScient  to  meet  the  obligation.^ 

§  1408.  The  same  subject  continued. —  But  the  power 
maybe  limited,  "and  there  is  much  good  reason  for  assenting' 
also  to  what  several  respectable  authorities  have  held,  that 
when  a  demand  is  asserted  against  a  municipality,  though  of 
a  nature  that  the  legislature  would  have  a  right  to  require  it 
to  receive  and  discharge,  yet  if  its  legal  and  equitable  obliga- 
tion is  disputed,  the  corporation  has  the  right  to  have  the 
dispute  settled  by  the  courts,  and  cannot  be  bound  by  a  legis- 
lative allowance  of  the  claim."  * 


Danville  v.  Shelton,  76  Va.  335;  s.  &, 
3  Am.  &  Eng.  Corp.  Cas.  438. 

'Dunovan  v.  Green,  57  HL  63; 
Guilford  v.  Supervisors  of  Chenango, 
18  Barb.  615;  s.  a,  13  N.  Y.  148; 
New  Orleans  v.  Clark,  95  U.  S.  644; 
Sinton  v.  Ashbury,  41  Cal.  525,  530 ; 
Beals  V.  Amador  County,  85  Cal. 
624 ;  Sharp  v.  Contra  Costa  County, 
34  Cal.  384 ;  People  v.  McCreery,  34 
Cal.  483;  People  v.  Alameda,  36  Cal. 
641 ;  People  v.  Supervisors,  11  Cal. 
306 ;  Borough  of  Dunmore's  Appeal, 
53  Pa.  St.  374;  Lay  ton  v.  New  Or- 
leans, 13  La.  Ann.  515;  Burns  v. 
Clarion  County,  63  Pa.  St.  433 ;  Peo- 
ple V.  Flagg,  46  N.  Y.  401 ;  People  v. 
Power,  25  HI.  187;  Waterville  v. 
County  Comm'rs,  59  Me.  80.  The 
legislature  may  validate  an  unau- 
thorized issue  of  bonds.  Read  v. 
Plattsmouth,  107  U.  S.  568.  An  act 
cannot  create  a  liability,  but  may 
provide  for  enforcing  a  pre-existing 
liability.  Supervisors  v.  Cowan,  60 
Miss.  876.  Nor  bestow  a  gratuity. 
Fuller  tt  Morrison  County,  86  Minn. 
309.    See  Caldwell  County  v.  Har- 


bert,  68  Tex.  331 ;  State  v.  Foley,  30 
Minn.  350;  Creighton  v.  San  Fran- 
cisco, 43  Cal.  446;  Youngblood  v. 
Sexton,  33  Mich.  406-;  Meriwether 
V.  Garrett,  103  U.  S.  473 ;  Meyer  v. 
Brown,  65  Cal.  583;  Shelley  v.  St 
Charles  County,  30  Fed.  Rep.  608; 
Munday  v.  Rahway,  43  N,  J.  Law, 
838;  Lilly  v.  Taylor,  88  N.  C.  489; 
Bloomfield  v.  Charter  Oak  Bank,  131 
U.  S.  131. 

2  Cooley's  Const.  Lim.,  p.  386.  It 
has  been  held  that  tho  legislature 
has  no  right  to  direct  a  municipality 
to  pay  a  claim  for  damages  for 
breach  of  contract  out  of  the  corpo- 
rate funds  or  property.  People  v. 
Hawes,  37  Barb.  440.  The  court  cited 
Guilford  v.  Supervisors,  13  N.  Y.  143 ; 
People  V.  Supervisors,  11  Abb.  114, 
and  People  v.  Mayor  &c.  of  Brooklyn, 
4  N.  Y.  419,  which  hold  that  the 
State  may  compel  the  levy  of  taxes 
to  pay  claims  against  municipalities, 
but  draws  a  distinction  between  tax- 
ing to  pay  such  debts  and  paying  the 
claims  out  of  the  corporate  funds  or 
property.     This  decision  (People  v. 


1372 


TAXAiaOW. 


[§§  1409-14:11. 


§  1409.  The  same  subject  continued  —  Implied  duties. — 

The  power  of  the  municipality  to  make  contracts  and  create  lia- 
bilities imposes  the  duty  to  provide  for  the  payment  of  obli- 
gations and  liabilities.  If  no  special  mode  of  payment  is  pre- 
scribed by  law  a  tax  must  be  collected  to  satisfy  the  claims  of 
creditors ; '  and  if  the  existing  law  or  any  law  adopted  for  the 
purpose  requires  the  municipality  itself  to  levy  the  tax,  the 
officers  may  be  compelled  by  mandamus  to  make  the  levy.* 

§  1410.  Implied  duties  further  considered. —  In  contract- 
ing a  debt  a  municipality  impliedly  contracts  to  employ  its 
taxing  powers  to  ratify  the  obligation.'  This  principle  does 
not  apply  where  there  are  other  means  than  taxation  provided 
for  paying  the  debt ;  *  nor  to  compel  the  levy  of  a  tax  to  pay 
a  judgment  recovered  against  a  town  which  had  no  express 
charter  power  of  taxation.' 

§  1411.  Limitation  of  State  control. —  The  powers  which 
a  municipality  had  when  the  debt   was  contracted  cannot 


Hawes,  37  Barb.  440)  seems  opposed 
to  the  decision  in  the  Borough  of 
Dunmore's  Appeal,  53  Pa.  St.  374.  Of. 
Baldwin  v.  Mayor  &o.  «f  New  York, 
43  Barb.  549;  In  re  Pennsylvania 
Hal],  5  Pa.  St  304 ;  Layton  v.  New 
Orleans,  13  La.  Ann.  515 ;  People  v. 
Power,  35  111.  187 ;  Portwood  v.  Mont- 
gomery County,  53  Miss.  533. 

1  Commonwealth  v.  Alleghany 
County  (1860),  37  Pa.  St.  377;  Com- 
monwealth V.  Pittsburgh  (1859),  34 
Pa.  St  446;  United  States  v.  New 
Orleans  (1878),  98  U.  S.  381.  When 
the  power  to  levy  taxes  for  general 
purposes  was  expressly  limited,  an 
authority  to  contract  debts  beyond 
that  amount  for  special  purposes  was 
held  not  to  imply  an  authority  to 
levy  taxes  to  pay  such  special  debts. 
State  V.  Guttenburg  (1877),  38  N.  J. 
Law,  419.  See  Macon  County  Case, 
99  U.  S.  583.  , 

2  Commonwealth     v.     Pittsburgh 


(1859),  34  Pa.  St  496;  Whiteley  v. 
Lansing,  37  Mich.  131 :  Morgan  v. 
Commonwealth,  55  Pa.  St  456 ;  Rob- 
inson V.  Supervisors,  48  Cal.  353; 
Nelson  v.  St  Martins,  111  U.  S.  716. 

'Sibley  v.  Mobile,  3  Woods,  535; 
State  V.  Police  Jury,  34  La.  Ann.  673 ; 
Von  Hoffman  v.  Quincy,  4  Wall.  535 ; 
Riggs  V.  Johnson,  6  Wall.  166 ;  L^nited 
States  V.  New  Orleans,  98  U.  S.  391 
Kelley  v.  Milan,  137  U.  S.  139,  150 
Norton  v.  Dyersbui^,  137  U.  S.  160 
Galena  v.  Amy,  5  Wall.  705;  Loan 
Association  v.  Topeka,  30  Wall.  655 ; 
Eees  V.  Watertown,   19  Wall.   117; 
United  States  v.  Macon  County,  99 
U.  S.  583;  WolflE  v.  New  Orleans,  103 
U.  S.  358 ;  Ralls  County  &c.  v.  United 
States.  105  U.  S.  733. 

*  United  States  v.  New  Orleans,  3 
Woods,  330 ;  Water  Comm'rs  v.  East 
Saginaw,  33  Mich.  164. 

6  State  V.  Maysville,   13  S.  C.   76. 
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subsequently  be  lessened  to  the  prejudice  of  the  creditor.^ 
Even  if  the  State  sympathizes  with  the  debtor  municipality, 
and  attempts  to  aid  it  by  limiting  its  power  to  tax  so  that  the 
corporate  debts  cannot  be  paid  by  taxes  raised  within  the 
legal  limits,  the  courts  will  hold  that  such  limitation  of  the 
taxing  power  was  an  impairment  of  the  obligation  of  con- 
tracts. Where  the  State  has  conferred  the,  power  to  create 
debts  and  to  levy  taxes  for  their  satisfaction,  it  impliedly  con- 
tracts with  those  who  become  creditors  that  the  power  so 
conferred  shall  not  be  restricted  to  their  prejudice  while  their 
demands  remain  unpaid.^ 

§  1412.  The  same  subject  continued  —  Bules  of  construc- 
tion.— Where  contracts  are  made  under  a  settled  construc- 
tion of  the  constitution  by  the  judiciary,  they  cannot  after- 
wards be  invalidated  by  a  change  in  such  construction,'  or  by 
any  change  in  the  constitution  itself.* 


iBrodie  v.  McCabe,  33  Ark.  690; 
Silly  V.  Taylor,  88  N.  C.  489 ;  Goodale 
V.  Fennell,  27  Ohio  St.  436.  But  the 
State  may,  by  subsequent  legislation, 
legalize  a  contract  ultra  vires  when 
made,  and  enforce  performance  on 
the  part  of  the  municipality.  Cooley's 
Const  Lira.  (6th  ed.),  p.  467.  But  see 
Hasbrouck  v.  Milwaukee,  13  Wis.  37. 

2  Von  HoSman  v.  Quincy,  4  Wall. 
S85;  Galena  v.  Amy,  5  Wall.  705; 
Eiggs  V.  Johnson  County,  6  Wall. 
166;  Eeea  v.  Watertown,  19  Wall. 
109;  United  States  v.  Jeflferson 
County,  5  Dili  310 ;  Sibley  v.  Mobile, 
3  Woods,  535 ;  Brodle  v.  McCabe,  33 
Ark.  690.  The  Tennessee  acts  enacted 
with  a  view  to  compel  the  compro- 
mise of  municipal  indebtedness  by 
the  bondholders  are,  under  the  in- 
hibition of  the  federal  constitution 
against  impairing  the  obligation  of 
'Contracts,  unconstitutional  and  void, 
in  so  far  as  they  repeal  the  corporate 
powers  of  taxation  conferred  as  a 
part  of  the  remedy  of  the  creditors. 
Devereaux  v.  City  of  Brownsville,  29 


Fed.  Rep.  742.  Any  taxes  levied  by 
the  legislature  for  municipal  pur- 
poses, or  grants  of  power  to  a  mu- 
nicipality to  make  such  levies,  may 
be  repealed,  if  they  are  subsequent  to 
the  contract  involved,  as  there  is  no 
protection  under  the  federal  constitu- 
tion except  for  such  powers  of  taxa- 
tion as  enter  into  and  become  a  part 
of  the  contract  itself,  and  belong  as 
a  remedy  to  the  creditor  of  the  mu- 
nicipality. Devereaux  v.  Browns- 
ville, supra. 

'  Douglass  V.  Pike  County,  101 TJ.  S. 
677;  Gelpcke  v.  Dubuque,  1  Wall. 
175;  Olcott  V.  Supervisors,  16  Wall. 
678. 

*  White  V.  Hart,  13  Wall.  646; 
Opinions .  of  Justices,  58  N.  H.  623. 
But  where,  at  the  time  the  contract 
is  made,  only  realty  is  taxable  for 
payment  of  the  obligation,  a  subse- 
quent extension  to  embrace  person- 
alty is  a  mere  gratuity,  and  may  be 
repealed.  Foot  v.  Howard  County 
&c.,  1  McCrkry,  218.  The  power 
which  has  been  conferred  to  con- 
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§  1413.  Other  limitations  of  taxing  power. —  Where  a 
bonded  debt  is  authorized  and  the  power  of  taxation  is  limited 
to  the  special  tax  designa,ted  in  the  act,  there  is  no  power  to  levy 
a  greater  tax  than  the  one  thus  specially  limited ;  and  if  there 
is  no  statute  giving  power  to  issue  bonds,  the  municipality 
cannot  be  compelled  to  raise  a  tax  to  pay  them.*  So,  a  mu- 
nicipality cannot  raise  a  tax  to  pay  indebtedness,  unless  it  has 
express  or  implied  power  to  levy  %  tax  for  that  purpose.* 

§  1414.  The  same  subject  continued. —  In  United  States  v. 
Macon  County  Court,'  the  court  said :  —  "  Every  purchaser  of 
a  municipal  bond  is  chargeable  with  notice  of  the  statute  un- 
der which  the  bond  was  issued.  If  the  statute  gives  no  power 
to  make  the  bond  the  municipality  is  not  bound.  So,  too,  if 
the  municipality  has  no  power,  either  by  express  grant  or  by 


tract  a  debt  in  aid  of  a  railroad  may 
be  taken  away  at  any  time  before 
the  debt  is  contracted,  even  though 
the  people  have  voted  the  aid :  and 
a  subscription  made  by  the  municipal 
officers  after  the  power  has  been 
taken  away  is  void.  Lieb  v.  Wheel- 
ing, 7  West  Va.  501.  See,  also,  Rail- 
road &c.  Oo.  V.  Gaines,  97  U.  S.  697. 
The  statutory  right  to  damages  for 
injury  from  a  mob  is  not  founded  on 
contract;  and  if  after  the  recovery 
of  the  judgment  the  rate  of  taxation 
that  may  be  levied  for  its  payment  is 
changed,  the  federal  courts  cannot 
interfere.  Louisiana  v.  New  Orleans, 
109  U.  S.  285.  Where  a  village,  after 
a  cause  of  action  has  accrued  against 
it,  reorganizes  under  a  general  act, 
thereby  obtaining  the  right  to  levy 
taxes  at  a  higher  rate  than  before, 
and  the  cause  of  action  is  then  re- 
duced to  judgment,  the  village  may 
levy  taxes  at  the  higher  rate  to  pay 
such  judgment,  where  the  statutes 
provide  that  the  liabilities  of  corpo- 
rations are  not  released  by  reorgan 
ization.  Carney  v.  Village  of  Mar- 
seilles, 186  111.  401 ;  &  a,  26  N.  E. 
Rep.  491. 


1  United  States  v.  Clark  County,  96 
U.  S.  312;  United  States  v.  Macon 
County  Court  99  U.  S.  582;  Mc- 
Pherson  v.  Foster  (1876),  43  Iowa,  48: 
People  V.  Jackson,  92  111.  444;  Sykes 
V.  Columbus,  55  Miss.  115;  William- 
son V.  Keokuk  (1876),  44  Iowa,  88; 
State  V.  Macon  County,  68  Mo.  29 ; 
Aspinwall  v.  Comm'rs,  22  How.  364 ; 
Marsh  v.  Fulton  County  (1870),  10 
Wall.  676 ;  Bissell  v.  Kankakee  (1873), 
64  111.  249;  Knox  County  Court  v. 
United  States,  109  U.  S.  229;  Chicot 
County  V.  Kruse,  47  Ark.  80.  See, 
also,  East  St.  Louis  v.  United  States, 
110  U.  S.  821 ;  Clay  County  v.  Mc- 
Aleer,  115  U.  S.  616.  A  subsequent 
constitutional  provision  was  held  to 
remove  a  prior  charter  limitation 
on  the  power  of  a  council  to  levy  a 
tax  for  the  payment  of  bonded  debt 
thereafter  incurred.  East  St  Louis 
V.  Amy,  120  O.  S.  600. 

2  United  States  v.  Macon  Coimty 
Court,  99  U.  S.  583;  State  v.  Gntten- 
berg,  39  N.  J.  Law,  660 ;  M.  E.  Church, 
In  re  (1876),  66  N.  Y.  395. 

s  99  U.  S.  582. 
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implication,  to  raise  money  by  taxation  to  pay  the  bond,  the 
holder  cannot  require  the  municipal  authorities  to  levy  a  tax 
for  that  purpose.  .  .  .  We  have  no  power  by  mandamus  to 
compel  a  municipal  corporation  to  levy  a  tax  which  the  law 
does  not  authorize.  "We  cannot  create  new  rights  or  confer 
new  powers."  '  But  in  United  States  v.  New  Orleans,'  it  was 
held  that  when  a  municipal  corporation  has  been  vested  with 
authority  to  borrow  money  or  incur  an  obligation  in  order  to 
execute  a  public  work,  it  has  power  to  raise  by  taxation  the 
money  to  discharge  the  obligation,  without  any  special  men- 
tion of  the  power  to  do  so,  unless  the  implication  of  such  power 
is  repelled  by  other  provisions  in  the  charter  or  other  legisla- 
tive enactments.' 

§  1415.  Effect  of  annulling  the  municipal  charter. —  No 

subsequent  change  in  the  municipal  boundaries,  or  in  the  or- 
ganization or  powers  of  the  municipality,  short  of  the  entire 
destruction  of  the  corporation,  can  affect  the  right  of  cred- 
itors to  proceed  against  the  municipality  or  its  officers.*  But 
if  the  State  should  take  away  altogether  the  corporate  pow- 
ers of  the  debtor  municipality,  and  create  insteg-d  one  or  more 
entirely  new  corporations,  which  should  be,  not  successors  to 
the  old  bodies  under  new  names,  but  new  and  distinct  crea- 
tions, the  creditors  might  be  without  remedy,  as  taxation 
could  not  be  enforced  under  the  old  law  after  the  corpora- 
tions ceased  to  exist.'    It  has  also  been  held  that  the  property 

1  See,    also,    Harshman    v.    Knox  Board  v.  State,  86  Ind.  8.    See,  also, 

County  Court,  122  TJ.  S.  306 ;  Browns-  Robinson  v.  Butte  County,  43  Cal.  853. 

ville  Comm'rs  v.  League,  129  TJ.  S.  493.  When  a  special  tax  is  authorized  for 

*98  U.  S.  391.  a  particular  demand,  and  it  is  inade- 

'  See,  also.  United  States  v.  Lincoln  quate  to  the  purpose,  payment  from 
County,  5  Dill.  184.  Mandarmis  has  the  general  fund  may  be  compelled, 
been  employed  to  compel  the  levy  of  United  States  v.  Clark  County,  95 
a  tax  to  the  full  limit  in  force  when  U.  S.  769 ;  Knox  County  Court  v. 
the  debt  was  created,  notwithstand-  United  States,  109  U.  S.  239.  See, 
ing  a  subsequent  constitutional  re-  also,  Foote  v.  Howard  County  Court,  4 
striction  on  the  amount  of  taxes  McCrary,  218.  Confederating  to  pre- 
which  might  be  levied.  Fisk  v.  Jet-  vent  the  collection  of  a  tax  to  pay  a 
ferson  &c.  Jury,  116  U.  S.  181.  Cf.  judgment  may  be  actionabla  Find- 
East  St  Louis  V.  Amy,  120  U.  S.  600.  lay  v.  McAllister,  118  U.  S.  104. 

*  State  V.  New  Orleans,  34  La,  Ann.        6  Meriwether  v.  Garrett,  102  U.  S. 

1149;   Dnited  States  v.  Port  of  Mo-  472.    See,  also,  Cooley  on  Taxation, 

bile,  4  Woods,  536 ;  Decatur  County  p.  78. 
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of  the  individuals  of  the  defunct  ^  corporations  could  not  by 
judicial  proceedings  be  subjected  to  the  payment  of  the  old 
debts.  Also  that  all  corporate  property  held  for  public  use 
would  pass,  when  the  corporation  ceased  to  exist,  under  the 
immediate  control  of  the  State.  Even  taxes  levied  before  the 
repeal  of  the  charter  could  only  be  collected  under  legislative 
authority,  and  in  the  absence  of  such  authority  the  remedy 
of  the  creditors  would  be  an  appeal  to  the  legislature.^ 

§  1416.  Mandamus. —  The  duty  of  the  municipality  to  pro- 
vide for  the  payment  of  liabilities  may,  in  all  proper  cases,  be 
enforced  by  mandamus?  It  has  been  generally  held  that  if 
the  creditor  may  bring  suit  against  the  corporation  and  obtain 
judgment,  which  may  be  enforced  by  ordinary  execution,  man- 
damus will  not  lie  to  compel  payment  in  advance  of  judgment 
recovered.' 

§  1417.  The  same  subject  continued. —  In  New  Jersey 
mcmdamus  is  the  remedy  where  the  ordinary  process  of  exe- 


1  Meriwether  v.  Garrett,  103  U.  S. 
472 ;  Luehrman  v.  Taxing  District,  2 
Lea,  425.  See,  also,  Uhl  v.  Taxing 
District,  6  Lea,  610. 

2  Commonwealth  v.  Pittsburgh 
<1859),  34  Pa.  St.  496,  510;  Walkley  u 
Muscatine,  6  Wall.  481;  Davenport 
V.  Lord,  9  Wall.  409;  Heine  v. 
Sewer  Comm'-rs  (1873),  19  Wall.  655; 
Eeese  v.  Watertown  (1873),  19  Wall. 
107;  Young  v.  Clarendon  (1889),  132 
U.  S.  340 ;  Commonwealth  v.  Perkins, 
48  Pa.  St.  400 ;  Craddock  v.  Graham 
(1859),  2  Met.  (Ky.)  56 ;  Lexington  v. 
MuUiken  (1856),  7  Gray,  280;  State  v. 
Milwaukee  (1865),  20  Wis.  87;  Pe- 
gram  v.  Cleveland  County  Comm'rs 
(1870),  64  N.  C.  557;  Soutter  v.  Madi- 
son, 15  Wis.  30;  Hawley  v.  Fayette- 
ville  Comm'rs,  82  N.  C.  22 ;  Kennedy 
V.  Sacramento,  19  Fed.  Eep.  580,  In 
New  England  the  remedy  is  not  by 
mandamus  but  by  execution  against 
the  private  property  of  any  individ- 
ual member  of  the  municipal  corpo- . 
ration.    School  District  v.  Wood,  13 


Mass.  192;  Beardsley  v.  Smith,  16 
Conn.  375 ;  Gaskill  v.  Dudley,  6  Met. 
546;  Eames  v.  Savage,  77  Me.  212; 
Hawkes  v.  Kennebec,  7  Mass.  461 ; 
Chase  v.  Merrimao  Bank,  19  Pick. 
564;  Bloomfield  v.  Charter  Oak 
Bank,.  131  U.  S.  129;  Hill  v.  Boston, 
122  Mass.  344 

'  State  V.  Floyd  County  Judge,  5 
Iowa,  380 ;  Coy  v.  Lyons,  17  Iowa,  1 ; 
People  V.  Clark  County  Supervisors 
(1869),  50  111.  213;  State  v.  Daven- 
port, 12  Iowa,  335;  Knapp  u  Ho- 
boken,  38  N.  J.  Law,  871 ;  State  v. 
Clay  County  (1870),  46  Mo.  281 ;  State 
V.  T^ew  Orleans,  30  La.  Ann.  129,  82 ; 
State  V.  Little  Valley  (1876),  64  N.  Y. 
112 ;  People  v.  New  York  Board  &c. 
(1876),  64  N.  Y.  627;  Mansfield  v.  Ful- 
ler (1873),  50  Mo.  338.  Of.  Buck  v. 
Lockport  (1872),  6  Lansing  (N.  Y.), 
251.  See,  also,  Eiein  v.  Warren  Super- 
visors, 51  Miss.  878 ;  Klein  v.  Smith 
Supervisors,  54  Miss.  254;  Newman 
V.  Scott  &c.  (Tenn.),  1  Heisk.  787; 
Gunn's  Adm'r  v,  Pulaski  County,  3 
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cution  is  inadequate.'  In  California  when  a  money  judgment 
is  recovered  against  a  county  no  execution  can  issue ;  but  the 
board  of  supervisors  can  be  compelled  by  mandamus  to  audit 
the  claim ;  ^  while  in  Iowa  the  remedy  against  a  county  and 
upon  ordinary  municipal  indebtedness  is  by  suit  and  not  by 
mamdcmius,  when  the  indebtedness  is  in  the  original  form,  as 
a  simple  contract  debt.' 

§  1418.  The  same  subject  continued  —  Implied  oWiga- 
tions  to  levy  tax. —  Though  a  municipality  cannot  exceed  a 
limitation  imposed  by  the  legislature,  and  can  only  be  com- 
pelled to  exercise  the  powers  conferred  upon  it  by  the  laws  of 
the  State,  yet  a  creditor  is  entitled  to  have  the  whole  power 
of  the  corporation  exerted  for  the  payment  of  a  judgment;* 
and  where  a  city  council  has  a  discretion  as  to  the  amount 
of  tax  which  it  is  authorized  to  levy  for  ordinary  purposes, 
it  must,  if  necessary,  exercise  all  the  power  which  it  has 
to  pay  a  judgment  obtained  against  the  municipality.*  So, 
though  a  legislative  act  is  merely  permissive  in  its  language, 
the  United  States  Supreme  Court  has  held  that  a  power  thus 
given  is  mandatory  and  imposes  a  positive  and  absolute  duty, 
if  its  exercise  is  necessarj"^  in  order  to  pay  judgments  rendered 

Ark.  437;  Vance  i;.  Little  Rock  (1875),  municipal  corporation,  and  that  the 

30  Ark.  435.  proper  remedy  of  the  creditor  is  the 

1  State  V.  Guttenberg,  39  N.  J.  Law,  mandamus  execution  provided  for  by 
660.  For  the  law  in  Wisconsin,  see  statute.  Monaghan  v.  Philadelphia 
Crane  v.  Fond  du  Lac  (1863),  16  Wis.  (1857),  38  Pa.  St  207 ;  Commonwealth 
196 ;  State  v.  Milwaukee  Council,  20  v.  Pittsburgh,  88  Pa.  St  66.  Th» 
Wis.  87 ;  State  v.  Beloit  Supervisors,  remedy  against  a  county  in  Penn- 
20  Wis.  79 ;  State  v.  Madison  Coun-  sylvania  is  sometimes  by  action  and 
cil,  15  Wis.  30.  sometimes  by  mandamus.  Common- 

2  Alden  v.  Alameda  County  (1873),  wealth  v.  Alleghany  Coram'rs,  16 
43  Cal.  370.  Serg.  &  R  (Pa.)  317 ;  >  Lyon  v.  Adams, 

estate  V.  County  Judge,  5  Iowa,  4  Serg.   &  R   (Pa.)  443;  Wilson  v 

380;  Coy  v.  Lyons,  17  Iowa,  1 ;  State  Huntington  Comm'rs,  7  Watts  &  S. 

V.  Bavenport,  12  Iowa,  335.    For  the  (Pa.)  197. 

Alabama  law,  see  Miller  v.  McWill-  *  Butz  v.  Muscatine  (1869),  8  Wall, 

iams    (1874),  50    Ala.   437 ;    Elmore  575 ;  Coy  v.  Lyons  (1864),  17  Iowa,  1 ; 

County  «.  Long  (1875),  53  Ala.  277;  Commonwealth  u  Pittsburgh  (1859), 

Covington  County  v.  Dunklin  (1873),  34  Pa.  St  496. 

52  Ala.  28.    Also,  Shinbone  v.  Ran-  ^  See  cases  cited  in  preceding  note, 

dolph  County,  56  Ala.  183.    In  Penn-  and  also  Iowa  Railroad  &c.  Co.  v.  Sac 

sylvania  it  is  held  that  an  ordinary  County  (1874),  39  Iowa,  134, 
execution  cannot  be  issued  against  a 
87 
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against  the  municipality.*  In  all  cases  the  rights  and  remedies 
of  municipal  creditors  must  be  considered  with  reference  to 
the  legislation  under  which  the  debts  were  created.  If  the 
legislature  authorizes  the  creation  of  a  debt  and  provides  no 
special  mode  for  its  payment,  it  must  be  inferred  that  the  debt 
is  to  be  paid  by  taxation  for  that  purpose,  if  there  is  nothing 
to  rebut  such  intention.' 

§  1419.  Mandamus  after  judgment. —  Where  a  municipal 
corporation  is  authorized  to  create  a  specific  debt  and  levy  a 
tax  to  pay  the  principal  and  interest,  a  m,andamus  is  the  proper 
remedy  of  the  creditor  to  compel  the  payment  of  the,  princi- 
pal or  interest ; '  and  where  there  is  a  duty  to  levy  a  special 
tax  to  pay  a  specified  class  of  debts,  and  there  is  no  valid  de- 
fense claimed,  and  there  is  no  question  as  to  the  .genuineness 
of  the  evidences  of  debt  which  are  held  by  the  reIato.r,  it  has 
been  held  that  a  prior  judgment'  was  not  essential  to  give  the 
right  to  a  mandamus  to  compel  the  collection  of  the  tax.  But 
if  there  is  any  doubt  as  to  the  validity  of  the  debt,  the  court 
will  only  grant  the  writ  of  mandamus  to  enforce  a  judgment 
obtained;*  and  in  the  federal  courts  a  municipal  bondholder 
must  resort  to  law  and  obtain  judgment  to  establish  the  va- 

'  Rock  Island  Supervisors  v.  United  WaU.  409 ;  Knox  Comm'rs  v.  Aspin- 

States(1866V4  Wall.  435;  Eobinson  wall,  34  How.  384;  Washington  Su- 

V.  Butte  Supervisors  (1873),  43  Cal.  pervisors  u  Durant,  9  Wall.  415. 
353 ;   State  v.  New  Orleans,  30  La.        *  Commonwealth  v.  Comm'rs,   37 

Ann.  139 ;  Memphis  v.  Brown  (1877),  Pa.   St.   377 ;  Columbia  Comm'rs  v. 

97  U.S.  300;  United  States  t>.  Mem-  'King,  18  Fla.   451;  Commonwealth 

phis  (1877),  97  U.  S.  384:  Memphis  v.  v.  Pittsburgh,  34  Pa.  St  496;  Maddox 

United  States  (1877),   97  U.  S.  293.  w  Graham,  3  Met  (Ky.)  56;  State  v. 

See,  also.  People  v.  Albany  Super-  Clinton,  6  Ohio  St  280 ;  Eahway  v. 

visors,  13  Johns.  416.  Eahway,    49    N.    J.   Law,   384.     Cf. 

2  United  States  v.  New  Orleans,  98  State,  v.  Davenport,  13  Iowa,  335 ; 
U.  S.  391 ;  Kelley  v.  Milan,  137  U.  S.  People  v.  Brown,  55  N.  Y.  180;  Pe- 

,  139,   150 ;   Norton  <y.  Dyersberg,  137  gram  v.  Cleveland  County,  64  N.  C. 

U.  S.  160.  557 ;  Winslow  v.  Perquimans  County, 

3  Walkley  v.  Muscatine,  6  Wall.  64  N.  C.  318 ;  Brown  v.  .Crego,  33 
481 ;  State  v.  Comm'rs,  6  Ohio  St  Iowa,  498 ;  Stevenson  v.  Summit,  35 
880 ;  Flagg  v.  Palmyra,  33  Mo.  440 ;  Iowa,  463 ;  Shinbone  v.  Randolph 
Von  Soflman  w  Quincy,  4  Wall.  535 ;  County,  56  Ala.  183;  State  v.  Mil- 
Maddox  v.  Graham.  3  Met  (Ky.)  56 ;  waukee,  20  Wis.  87 ;  Ne.wman  v.  Jus- 
Eook,l8land  v.  United  States,  4  WalU  tices,  5  Sneed  (Tenn.),  695 ;  State  v. 
435;  Riggs  v.  Johnson  County,  6  Anderson  County,  8  Baxt  (Tenn.) 
Wall    166;    Davenport   v.    Lord,   9  249. 
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lidity  and  amount  of  his  debt.  In  such  cases  a  federal  court 
cannot  issue  a  mandamus  as  an  original  proceeding.'  A  man- 
■damus  thus  issued  by  the  federal  court  takes  the  place  of  a 
writ  of  execution  issued  by  the  State  courts,  and  the  State 
courts  cannot  interfere  with  it.'' 

§  1420.  Prttceedings  in  equity. —  In  general,  it  is  only  nec- 
essary before  proceeding  by  mandamus  that  the  amount  of 
the  demand  shall  be  conclusively  fixed  and  determined,  and 
that  it  is  the  present  duty  of  the  municipality  to  provide  for 
it ; '  but  the  federal  Supreme  Court  has  decided  that  equity 
jurisdiction  should  not  be  exercised  to  compel  the  payment  of 
a  judgment  in  favor  of  a  bondholder  which  the  writ  of  m.an- 
darnus  had  failed  to  enforce,  since  the  court  regarded  man- 
damus as  the  regular  and  appropriate  remedy.* 

§  1421.  When  mandamus  is  improper. —  When  the  public 
interest  conflicts  with  private  interests  the  latter  must  yield. 
So  if  the  entire  fund  which  can  be  raised  by  taxation  is 
required  to  meet  the  necessary  expenses  of  the  municipal 
government,  economically  administered,  and  none  can  be  di- 

'  Bath  County  v.  Amy,  13  Wall,  pervisors,  10  Wend.  363 ;  Robinson  v. 

244;    Heine  v.  Levee  Comm'rs,   19  Supervisors,  43  Cal.  353;   People  v. 

Wall.  655 ;  Queensbury  v.  Culver,  19  Supervisors,  51  N.  Y.  401 ;  State  v. 

Wall.   83,   92 ;  Davenport  v.   Dodge  Smith,  11  Wis.  65 ;  People  v.  Bennett, 

County,  105  U.  S.  237.  54  Barb.  480 ;  Cass  v.  Dillon,  16  Ohio 

2Riggs  V.  Johnson  County,  6  Wall.  St.  38;  Columbia  County  v.  King,  13 

166 ;    United    States    v.  Keokuk,    6  Fla.  451 ;  State  v.  Harris,  17  Ohio  St. 

Wall.   514;  Mayor  v.  Lord,  9  Wall.  608;    United    States    v.  Sterling,   3 

409 ;  Clews  v.  Lee  County,  2  Woods,  Biss.  408 ;  United    States  v.  School 

474 ;  Hawley  v.  Fairbanks,  108  U.  S.  Dist,  20  Fed.   Rep.  294 ;  Gardner  v. 

543;  United  States  v.  Silverman,  4  Haney,  86  Ind.  17;   Commonwealth 

Dill.  224.    As  to  proceedings  in  the  v.  Council  of  Pittsburg,  88  Pa.  St  66 ; 

federal  courts,  see,  also,  Dillon  on  State  v.  Board  of  Education,  27  Ohio 

Munic.    Corp.    (4th  ed.),   §  856,  and  St.  96 :  East  St  Louis  v.  Zebley,  110 

Cooley  on  Taxation  (2d  ed.),  p.  744  U.  S.  321. 

3  State  V.  New  Orleans,  34  La.  Ann.        *  Walkley   v.  Muscatine,  9    Wall. 

477;  Nelson  v.  St.  Martins,  111  U.  8.  481;  Rees  v.  Watertown,   19    Wall. 

716 ;  Dayton  v.  Rounds,  27  Mich.  82 ;  107 ;  Heine  v.  Comm'rs,  19  Wall.  655 ; 

Schoolbred  v.  Charleston,  2  Bay,  63 :  Barkley  v.  Comm'rs,  93  U.  S.  858 ; 

Wilkinson!).  Cheattiam,  43  Ga.  258;  Thompsons  Allen  County,  115  U.  S. 

Clark  County  Court  v.  Turnpike  Co.,  550.    Cf.  Mount  Fleasatit   v.   Beck- 

11   B.   Mon.  (Ky.)  143;  Rodman  v.  with,  100  U.  S.  514, 
Jus',  ices,  3  Bush,  144;  People  v.  8u- 
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verted  without  serious  detriment  to  the  public,  none  ought  to 
be  appropriated  to  pay  debts.  The  municipal  officers  cannot 
be  compelled  to  levy  a  tax  in  excess  of  the  legal  limitation. ' 
It  is  always  the  duty  of  a  prospective  municipal  debtor  to  as- 
certain the  powers  which  the  municipality  has,  and  if  he  fails 
to  do  so,  he  cannot  by  mandamus  compel  the  municipal  offi- 
cers to  exceed  their  power .^ 

§  1423.  Execution. —  Municipal  corporations  may  some- 
times own  some  kinds  of  property  strictly  private,  or  an  in- 
terest in  such  property,  or  have  debts  of  a  strictly  private  nature 
due  them ;  and  when  such  property,  owned  for  profit,  is  not 
charged  with  any  public  trust  or  use,  it  is  in  some  States  held 
to  be  subject  to  levy  and  sale  on  execution  like  the  property 
of  individuals.'  In  other  States,  either  by  statutory  law  or 
judicial  decisions,  it  is  declared  that  the  remedy  of  creditors  h 


'United  States  v.  Macon  County, 
99  U.  S.  582;  Ralls  County  Court  v. 
United  States,  105  U.  S.  733 ;  Sparland 
V.  Barnes,  98  III.  595 ;  East  St  Louis 
V.  Zebley,  110  U.  S.  321;  Cope  v. 
Collins,  37  Ark.  649;  Sibley  v. 
Mobile,  3  Woods,  535;  Cromartie  v. 
Comm'rs,  87  N.  C.  134;  East  St 
Louis  V.  Trustees,  6  111.  App.  130; 
Clifton  V.  Wynne,  80  N.  C.  145.  The 
legal  limitation  of  a  county  tax  is  not 
a  limitation  of  town  taxes.  Wabash 
&c.  R  Co.  V.  McCleave,  108  111.  368. 

2  East  St  Louis  v.  Zebley,  110  U.  S. 
321 ;  United  States  v.  Macon  County, 
99  U.  S.  582.  A  statute  authorizing  a 
court  to  order  a  levy  to  pay  a  judg- 
ment is  not  controlled  by  a  statute 
limiting  the  municipal  tax  rate. 
Shields  v.  Chase,  32  La.  Ann.  409. 
Where  the  statute  authorizing  a  man- 
damus is  repealed  after  the  writ  has 
issued,  the  writ  must  nevertheless 
be  enforced.  Memphis  v.  United 
States,  97  U.  S.  293.  The  court  may 
decide  what  objects  shall  be  included 
in  the  levy  under  such  writ  Mem- 
phis V.  Brown,  97  U.  S.  300.  If  there 
is  alack  of  evidence  to  prove  contract 


obligations,  as  distinguished  from 
mere  acknowledgments  of  debt,  man- 
damus will  not  lie  to  compel  taxation 
in  excess  of  the  legal  limitation. 
Favrot  v.  East  Baton  Uouge,  34  La. 
Ann.  491.  The  writ  will  not  be 
granted  unless  there  appears  to  be  no 
other  adequate  remedy.  Hitchcock 
V.  Galveston,  4  Woods,  308.  Where 
a  municipality  has  been  abolished  by 
law  and  the  State  has  assumed  the 
winding  up  of  its  affairs,  mandamus 
will  not  lie  to  enforce  the  payment 
by  it  of  a  pre-existing  debt  Meri- 
wether V.  Garrett,  102  U.  S.  472. 

'Brown  v.  Gates,  15  West  Va.  131 ; 
HoUaday  v.  Frisbie,  15  Cal.  030 ;  Da- 
venport V.  Peoria  &c.  Co.,  17  Iowa, 
276;  Louisville  v.  Commonwealth,  1 
Duvall  (Ky.),  295;  Birmingham  v. 
Rumsey,  63  Ala.  352;  Hart  i).  New 
Orleans,  12  Fed.  Rep.  292.  See,  also. 
New  Orleans  v.  Morris,  3  Wood's  C. 
C.  103 ;  New  Orleans  v.  Home  Ins.  Co., 
83  La.  Ann.  61 ;  New  Orleans  v.  Moms, 
105  U.  S.  600.  Judgments  against  a 
county  which  has  no  private  property 
must  be  enforced  by  inandamus. 
Gooch  V.  Gregory,  65  N.  C.  142. 
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by  mandamus  and  not  by  execution.  The  question  is,  for 
the  most  part,  settled  by  legislation.'  In  recovery  by  man- 
damus the  plaintiff  is  not  restricted  to  any  particular  property 
or  revenues,  or  subject  to  any  conditions,  unless  the  judgment 
or  statute  so  provides.^  In  the  absence  of  statute  there  can  be 
no  mechanic'^  lien  against  property  used  for  public  purposes. 
The  mechanic's  remedy  is  by  mandamus  to  compel  payment, 
or  the  levy  of  a  tax  for  the  purpose.' 

§  1433.  Legislative  control. —  The  legislature  has  no  power 
to  restrict  the  taxing  power  of  a  municipality  so  as  to  pre- 
vent it  from  fulfilling  obligations  into  which  it  has  already 
entered,^  nor  to  compel  a  municipality  against  its  will  to 
contract  debts  for  local  purposes  in  which  the  State  is  not 
concerned,  or  to  assume  obligations  not, within  the  ordinary 
functions  of  municipal  government.  The  corporators  have 
the  same  right  to  determine  such  matters  that  the  members 
of  private  corporations  have  to  determine  for  themselves  the 
questions  which  arise  for  their  corporate  action.  The  State 
may,  in  such  cases,  remove  restrictions  and  permit  action,  but 
cannot  compel  it.' 

'  Commonwealth      v.     Allegheny  v.  Neidenberger,  78  III.  58 ;  Kleia  v. 

County,  37   Pa.  St  877 ;   Common-  New  Orleans,  99  U.  S.  149.    In  Louisi- 

wealth  f.  Perkins,   43  Pa.  St.  400 ;  ana  it  was  held  that  a  jail  could  be 

State  V.  Milwaukee,  20  Wis.  87 ;  Crane  sold  under  a  mechanic's  lien,  but  not 

V.  Fond  du  Lac,  16  Wis.  196 ;  Chicago  the  ground  on  which  it  stood.     Mc- 

V.  Halsey,  25  111.  595 ;  OIney  y.  Harvey,  Knight  v.  Parish,  30  La.  Ann.  361. 

50  111.  453 ;  Bloomington  v.  Brokaw,  For  a  construction  of  the  statutpry 

77  111.  194 ;  Cairo  v.  Allen,  3  111.  App.  law  in  New  York,  see  Bell  v.  New 

398;  Morrison  v.  Hickson,  87  111.  587 ;  York,  105  N.  Y.  189. 

Klein  v.  New  Orleans,  99  U.  S.  149 ;  <  Von  Hoffman  v.  Quincy,  4  Wall. 

Curry  v.  SaTannah,  64  Ga.  290.  588 ;  Wolff  v.  New  Orleans,  103  U.  S. 

2  United  States  v.  New  Orleans,  98  358;  Gilman  v.  City  of  Sheboygan,  2 
U.  S.  381.                                              '  Black,  510 ;  Lansing  v.  Treasurer,  1 

3  Gooch  V.  Gregory,  65  N.  C.  142 ;  Dill.  532 ;  Goodale  v.  Fennell,  37  Ohio 
Leonard  v.  Brooklyn,  71  N.  Y.  498;  St  436;  State  v.  Council,  15  Wis.  30 ; 
Commissioners  v.  O'Conner,  86  Ind.  Smith  v.  Appleton,  19  Wis.  468.  See, 
531 ;  Foster  i>.  Fowler,  60  Pa.  St  37 ;  also,  Butz  v.  Muscatine,  8  Wall.  579 ; 
Winslow  V.  Comm'rs,  64  N.  C.  218;  People  v.  Woods,  7  Cal.  579;  People 
Eldred  v.  Bernadotte,  53  111.  368;  v.  McLane,  10  Cal.  563;  State  v. 
Bloomington  v.  Brokaw,  77  III.  194 ;  Board,  16  N.  J.  Law,  504. 
Morrison  v.  Hickson,  81  111.  587 ;  Curry  ^  Cooley's  Const  Lim.  (6th  ed.), 
V.  Savannah  (1879).  64  Ga.  290 ;  Chad-  p.  284,  with  notes  on  pp.  285-6.  The 
wick  V.  Colfax,  51  Iowa,  70 ;  Board  &c.  legislature  cannot  ratify  or  authorize 
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§1434.  Taxing  powers. —  In  the  absence  of  constitutional 
restrictions  the  legislature  maj  confer  the  taxing  power  upon 
municipal  corporations  to  any  extent  which  it  deems  expedi- 
ent, with  limitations  according  to  its  judgment,  as  to  the  ob- 
jects of  taxation,  the  purposes  and  the  rate.  The  State  often 
does  little  beyond  prescribing  rules  of  limitation,  within  which, 
for  local  purposes,  the  local  authorities  may  levy  taxes,  "but 
with  full  reserved  power,  nevertheless,  to  limit  or  recall  the 
delegation  at  pleasure."  ^  The  legislature  cannot  authorize  a 
municipality  to  impose  a  tax  which  she  herself  could  not 
levy;^  but  cities  and  villages  are  often  empowered  to  tax 
trades  and  occupations  which  the  State  abstains  from  taxing.' 
It  is  essential  that  local  rates  shall  be  locally  imposed  by  those 
who  have  to  bear  the  burden ;  and  this  power  has  been  con- 
stantly delegated  to  municipalities.* 

'    §  1425.  The  same  subject  continued  —  Express  autliority. 

Since  a  municipality  has  no  inherent  power  to  tax,  no  person 


a  municipal  tax  to  cover  an  illegal 
expenditure.  Carlton  v.  Newman,  77 
Me.  408 ;  s.  c,  9  Am.  &  Eng.  Corp.  Cas. 
454.  See,  also,  People  v.  Mayor,  51 
ID.  17,  where  this  view  of  the  law  is 
supported  in  an  able  opinion.  Peo- 
ple V.  Common  Council,  38  Mich.  288; 
Barnes  v.  Lacon,  84  III.  461 ;  Cairo 
&c.  E.  Co.  V.  Sparta,  77  III.  505;  Mar- 
shall V.  SiUiman,  61  111.  218 ;  People 
V.  Chicago,  51  111.  58;  Lovingston  v. 
Wilder,  53  111.  303;  People  «.' Canty, 
55  111.  33;  Wilder  v.  East  St  Louis, 
55  111.  133;  Gage  v.  Graham,  57  111. 
144.  The  legislature  may  compel  a 
municipality  to  levy  a  tax  for  a  local 
road.  Wilcox  v.  Deer  Lodge  Co.,  3 
Mont.  574.  The  legislature  cannot 
impose  taxation  to  pay  what  a  county 
do3s  not  owe.  Supervisoi's  v.  Cowan, 
60  Miss.  876.  Nor  to  bestow  a  gratu- 
ity. Fuller  V.  Morrison  County,  36 
Minn.  309.  The  text  is  further  sup- 
ported in  Mills  V.  Charleton,  39  Wis. 
400 ;  People  v.  Batchellor,  53  N.  Y. 
138.  Contra,  Comm'rs  v.  State,  4? 
Ala.   399.    The  law    in    New  Yorl 


does  not  seem  to  be  clearly  settled. 
Thomas  v.  Leland,  34  Wend.  65 ;  Peo- 
ple V.  Batchellor,  53  N.  Y.  128; 
Duanesburgh  v.  Jenkins,  57  N.  Y. 
177;  New  York  &c.  R.  Co.  v.  Van 
Horn,  57  N.  Y.  473. 

1  See  Cooley  on  Taxation  (2d  ed.), 
p.  63,  and  cases  cited.  This  power 
must  be  delegated  to  the  corporation 
itself,  and  not  to  officers.  Cooley  on 
Taxation  (2d  ed.),  p.  64. 

2  0'Donnell  v.  Bailey,  24  Miss.  386; 
Nashville  v.  Thomas,  5  Cold.  (Tenn.) 
600 ;  Union  Bank  v.  State,  9  Yerg. 
(Tenn.)  490;  Memphis  v.  Hernando 
Ins.  Co.,  6  Baxt.'537. 

5  Johnson  v.  Macon,  63  Ga.  645 ; 
Montgomery  v.  Knox,  64  Ala.  463. 
But  this  power  can  be  exercised  only 
for  the  specified  purposa  Webster  v. 
People,  98  111.  343. 

estate  V.  Denny,  118  Ind.  383; 
Evansville  i\  State,  118  Ind.  436; 
Caldwell  v.  Justices,  4  Jones'  Eq. 
(N.  C.)  323;  Burgess  v.  Pue,  3  Gill, 
11;  Perry  v.  Rockdale,  62  Tex.  457; 
Holt  V.  Denny,  118  Ind.  449.     • 
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can  be  compelled  to  pay  a  tax  for  levying  which  there  cannot 
be  shown  a  legislative  grant  of  power;'  and  this  applies  to 
the  exaction  of  license  fees  as  well  as  to  any  other  form  of 
taxation.     Such  power  cannot  be  taken  by  implication.^ 

§  1426.  Grant  of  power  strictly  construed.—  Since  the 
power  to  tax  is  a  delegated  authority,  it  is  always  assumed 
that  the  State  has  given  all  it  intended  to  be  exercised,  and  the 
grant  must  be  strictly  pursued.' 


'  Ryerson  v.  Laketon,  52  Mich.  509 ; 
Jones  V.  Kolb,  5G  Wis.  263 ;  Vance  v. 
Little  Rock,  30  Ark.  435 ;  Comm'rs  v. 
Newell,  80  111.  587;  Stetson  v.  Kemp- 
ton,  13  Mass.  373 ;  Laramie  County 
V.  Albany,  92  U.  S.  307;  Daily  v. 
Swope,  47  Miss.  867;  Langhorne  v. 
Robinson.  20  Gratt  661. 

2  Delcambre  v.  Clere,  84  La.  Ann. 
1050 ;  Burlington  v.  Baunigardner,  43 
Iowa,  673.  After  the  assessment  of  a 
tax  by  a  city  under  its  delegated  au- 
thority,..the  legislature  may  repeal  the 
authority  and  prohibit  collection  of 
the  tax.  Augusta  v.  -North,  57  Me. 
393.  Cf.  Dubuque  v.  Illinois  &c.  R. 
Co.,  39  Iowa,  56.  Under  charter 
powers  to  impose  taxes,  municipali- 
ties may  prescribe  penalties  for  non- 
payment, and  such  penalties  become 
a  part  of  the  debt  created  by  the 
tax,  and  are  collectible  in  the  same 
manner.  City  of  Burlington  v.  Bur- 
lington &c.  E.  Co.,  41  Iowa,  134.  Prp- 
visions  of  the  constitution  restricting 
the  powers  of  the  State  to  contract 
debts  for  internal  improvements  do 
not  apply  to  municipalities.  Pine 
Grove  v.  Talcott,  19  Wall  675.  Pro- 
visions abolishing  previous  exemp- 
tions will  not,  of  their  own  force, 
give  municipal  corporations  the 
power  to  tax.  They  must  show  ex- 
press authority.  Savannah  v.  Rail- 
road Co.,  3  Woods,  433. 

3  State  V.  Brewer,  64  Ala.  387 ;  Tall- 
man  v.  White,  2  N.  Y.  66;  Doughty 
V.   Hope,  2  Denio,    594;   Cruger   v. 


Dougherty,  43  N.  Y.  107 ;  Chicago  v. 
Wright,  82  111.  192 ;  Scammon  v.  Chi- 
cago, 40  111.  146;  Richmond  v.  Rich- 
mond &o.  R.  Co.,  31  Gratt  604; 
Tucker  u.  Justices,  34  Ga.  370;  Hen- 
derson V.  Baltimore,  8  Md.  352 ;  Sharp 
V.  Johnson,  4  Hill,  92 ;  State  v.  Daven- 
port, 12  Iowa,  335;  In  re  Turfler,  44 
Barb.  46;  Howell  v.  Buffalo;  15  N.  Y. 
512 ;  Bennett  v.  Buffalo,  17  N.  Y.  383 ; 
Smith  V.  Davis,  30  Cal.  536 ;  Smith  v. 
Cofran,  34  Cal.  310 ;  Montgomery  v. 
State,  38  Ala.  163 ;  City  of  St.  Joseph 
V.  Anthony,  30  Mo.  537;  McComb  v. 
Bell,  2  Mum.  395 ;  State  v.  Jersey  City, 
36  N.  J.  Law,  444;  Municipality  No.  1 
V.  Millaudon,  13  La.  Ann.  769;  Kyle 
V.  Molin,  H  lad.  34.  Express  power  to 
levy  particular  taxes  is  a  negation 
to  levy  others,  and  the  enumeration 
of  particular  subjects  of  taxation  pre- 
cludes the  taxation  of  others.  Bald- 
win V.  City  Council,  53  Ala.  437.  Au- 
thority to  levy  a  particular  tax  does 
not  enlarge  by  implication  an  exist- 
ing limitation  upon  the  whole  amount 
of  municipal  taxation.  Weber  v. 
Traubel,.  95  111.  427.  A  municipal 
corpoi-ation  has  no  power  to  levy 
taxes  except  under  express  authority 
or  necessary  implication.  State  v. 
Maysville,  12  S.  C.  76 :  Meriwether  v. 
Garrett,  102  U.  S.  472 ;  Sharp  v.  Spier. 
4  Hill,  76 ;  Manice  v.  Mayor  &c.,  8  N. 
Y;  120 ;  Jeffers  v.  Lawrence,  42.  Iowa, 
505 ;  Cruger  v.  Dougherty,  43  N.  Y. 
107;  Litchfield  v.  Vernon,  41  N.  Y. 
.  133 ;  Mays  v.  Cincinnati,  1  Ohio  St 
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§  1437.  The  same  subject  continued. —  Tho  current  of  au- 
thority is  strongly  against  the  doctrine  of  implied  powers  of 
municipal  taxation,  and  statutes  increasing  the  burdens  of  taxa- 
tion mast  bjB  strictly  construed.' 

§  1428.  Implied  powers. —  "  There  is  and  must  be  in  every 
town  an  inherent  power  to  bring  the  money  necessary  for  the 
purposes  of  its  creation  into  the  treasury ;  and  if  the  course  is 
obstructed  by  the  ignorance  or  mistakes  of  its  agents,  they 
may  proceed  to  enforce  the  end  and  object  by  correcting  the 
means; "  ^  and  the  taxes  they  levy  of  their  own  authority  and 
the  moneys  they  expend  must  be  for  local  purposes  only.'   The 


268;  Jonas  v.  Cincinnati,  18  Ohio, 
818;  Augusta  v.  Walton,  37  Ga.  630; 
Sanders  v.  Butler,  30  Ga.  67ff;  Hol- 
land V.  Baltimore,  11  Md.  186.  See, 
also,  Cooley  on  Taxation  (2d  ed.), 
p.  875,  and  cases  cited. 

>  Ghestnutwood  v.  Hood,  98  111.  133. 
See,  also,  Fisher  v.  People,  84  111.  491, 
where,  in  creating  a  school  district, 
an  implied  power  to  tax  was  held  to 
have  been  given,  though  not  men- 
tioned in  terms.  But  see  the  follow- 
ing cases,  where  the  construction  pre- 
cluded any  implication :  —  Taft  v. 
Wood,  14  Pick.  363 ;  Eawson  v.  School 
Dist.,  100  Mass.  134;  Gustinw.  School 
Dist,  10- Gray,  85;  Holmes  v.  Baker, 
16  Gray,  259.  And  where  municipal- 
ities have  been  vested  with  authority 
to  borrow  money  or  incur  an  obliga- 
tion to  execute  a  public  work,  they 
have,  unless  tlie  contrary  appears, 
without  any  special  grant  of  power, 
an  implied  authority  to  raise  a  tax  to 
discharge  the  obligation.  United 
States  V.  New  Orleans,  98  U.  S.  381. 
The  power  to  borrow  money  and 
iiRue  bonds  implies  the  power  to  tax. 
Ralls  County  Court  v.  United  States, 
105  U.  S.  783.  See,  also,  to  the  same 
purpose,  Peoria  &c.  R.  Co.  v.  Scott,  116 
III.  401.  The  implication  cannot  be 
overcome  except  by  express  words 
excluding  it    United  States  v.  New 


Orleans,  98  U.  S.  381 ;  Loan  Ass'n  v. 
Topeka,  SO  Wall.  660 ;  Commonwealth 
V.  Comnvrs,  37  Pa.  St.  377 ;  Lowell  v. 
Boston,  111  Mass.  460;  Hasbrouck  u. 
Milwaukee,  35  Wis.  123 ;  Parsons  v. 
City  of  Charleston,  1  Hughes,  383. 
In  such  case  the  power  is  not  merely 
an  implied  power  but  a  contract 
duty.  Ralls  County  v.  United  States, 
105  U.  S.  788,  735 ;'  Wolff  v.  New  Or- 
leans, 103  U.  S.  358.  See,  also.  United 
States  V.  Macon  County,  99  U.  S.  583 ; 
Silly  V.  Taylor,  88  N.  C.  489.  The  au- 
thority to  erect  water-works  carries 
with  it  the  power  to  levy  taxes  for 
that  purpose.  Taylor  v.  McFadden 
(Iowa,  1893),  50  N.  W.  Rep.  1070. 

2  Parker,  C.  J.,  in  Nelson  v.  Milford, 
7  Pick.  18,  S3.  When  municipal  cor- 
porations are  created  the  power  of 
taxation  is  vested  in  them  as  an  es- 
sential attribute  for  all  the  purposes 
of  their  existence,  unless  expressly 
prohibited.  United  States  v.  New 
Orleans,  98  U.  S.  381.  Such  power 
is  necessary  to  enable  them  to  exer- 
cise the  authority  conferred.  Du- 
buque V.  Chicago  &c.  E.  Co.,  47  Iowa, 
307;  Weeks  v.  Milwaukee,  10  Wis. 
343;  Zanesville  v.  Richards,  5  Ohio 
St  589. 

'  See  Cooley's  Const  Lim.  (6th  ed.), 
p.  263,  and  cases  cited.  But  the  leg- 
islature often  authorizes  taxation  for 
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general  power  to  tax  given  to  a  city  remains  in  full  force 
under  the  original  grant  until  abridged  or  taken  away  by  a 
clearly  expressed  statute.' 

§  1429.  Charter  limitations. — "  It  is  not  unusual  in  the 
organic  acts  of  municipalities  for  the  protection  of  the  citi- 
zens to  limit  the  rate  of  taxation,  or  the  amount  of  taxes  that 
may  be  raised  during  any  one  year;  and  where  the  power  is 
thus  limited,  it  is  not  ordinarily  enlarged  by  implication  by 
other  provisions  of  the  charter,  general  in  their  nature,  con- 
ferring the  power  to  make  contracts  or  to  incur  liabilities, 
or  even  giving  authority  to  make  improvements  or  to  erect 
usual  or  ordinary  buildings.'"*  But  ^'•special  authority  to 
borrow  money  for  a  designated  purpose  may,  and  if  such  be 
the  legislative  intention  will,  impliedly  repeal,  pro  tanto, 
existing  charter  limitations  upon  the  rate  of  taxation." ' 


other  than  local  purposes  when  the 
municipality  expects  benefits  there- 
from. Talbot  V.  Dent,  9  B.  Mon.  (Ky.) 
536.  See,  also,  Hasbrouok  v.  Milwau- 
kee, 13  Wis.  37. 

1  Freesei;.  Woodruff,  37  N.  J.  Law, 
139 ;  Maurin  v.  Smith,  35  La.  Ann. 
445;  Orange  &c.  R  Co.  v.  Alexan- 
dria, 17  Gratt.  185.  When  a  city  of 
the  third  class  is,  by  proclamation, 
under  a  Kansas  statute,  declared  to 
be  a  city  of  the  second  class,  none  of 
its  ordinances  regulating  the  levy  of 
taxes  are  thereby  repealed.  Ritchie  v. 
City  of  South  Topeka,  3S  Kan.  368 ; 
s.  c,  16  Pac.  Rep.  333.  The  Missouri 
lawsauthorizing  counties  to  subscribe 
to  certain  railroad  stock  provide  that 
the  county  may  issue  bonds  "  to  raise 
funds  to  pay  the  stock  thus  sub- 
scribed, and  to  take  proper  steps  to 
protect  the  interest  and  credit  of  the 
county,"  and  it  was  held  to  confer 
authoiity  to  levy  a  tax  sufficient  to 
pay  the  interest  on  such  bonds, 
though  the  general  laws  restrict  the 
rate  "for  county  purpopes "  to  one- 
half  of  one  per  cent  Scotland  County 


Court  V.  United  States,  140  U.  S.  41 ; 
S.  C,  11  S.  Ct  Rep.  697. 

2  Dillon  on  Munic.  Corp.  (4th  ed.), 
§  769,  citing  the  following  cases : — 
Benoist  v.  St.  Louis,  19  Mo.  179; 
Clark  V.  Davenport,  14  Iowa,  494; 
Learned  v.  Burlington,  3  Am.  Law 
Reg.  (U.  S.)  394,  and  note;  Leaven- 
worth V.  Norton,  1  Kan.  483 ;  Barnes 
V.  Atchison,  3  Kan.  454.  But  see 
Commonwealth  v.  Pittsburgh,  34  Pa. 
St  496;  Amey  v.  Alleghany  City, 
34  How.  364 ;  Fosdick  v.  Perrysburg. 
14  Ohio  St  473 ;  Butz  v.  Muscatine,  8 
Wall.  575;  Quincy  v.  Jackson,  113 
U.  S.  883. 

3  Dillon  on  Munic.  Corp.  (4th  ed.), 
§  769.  The  charter  limit  for  munici- 
pal purposes  may  be  exceeded  under 
a  special  act  authorizing  the  issue 
of  bonds  for  railroad  subscriptions. 
Quincy  v.  Jackson,  113  U.  S.  333; 
United  States  v.  Macon  County,  99 
U.  S.  583.  See,  also,  Parkersburgh  v. 
Brown,  106  U.  S.  487,  501;  Ralls 
County  Court  v.  United  States,  105  U. 
S.  733;  Werner  v.  Galveston,  73  Tex. 
23 ;  s.  c,  30  Am.  &  Eng.  Corp.  Cas.  30. 
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§  1430.  The  same  subject  continued. —  The  general  restric- 
tion is  the  rule  of  law  which  requires  all  municipal  organiza- 
tions or  boards  to  show  the  grant  of  any  authority  which  they 
assume  to  exercise.  They  cannot  vote  taxes  upon  inhabitants 
indiscriminately,  but  niust  be  confined  to  the  established  powers 
of  such  bodies;'  but  most  municipalities  are  also  subject  to 
express  restrictions,  either  as  to  the  amount  that  may  be  im- 
posed in  any  one  year  or  as  to  the  objects  for  which  the  tax 
may  be  levied,  and  a  municipal  levy  in  disregard  of  the  re- 
striction is  void.^ 

§  1431.  Taxation  to  aid  private  enterprises. —  Powers 
conferred  upon  municipalities  must  be  construed  as  confined 
in  their  exercise  to  the  municipal  limits,  whether  the  power 
be  a  general  one  or  specially  conferred.'  But  there  is  a  ques- 
tion how  far  the  legislature  may  authorize  a  municipality  to 
extend  its  action  to  objects  outside  its  jurisdiction,  in  aid  of 
enterprises  of  a  public  nature  which  may  be  expected  to  ben- 


1  Coolej-  on  Taxation  (Sd  ed.),  p.  348. 
.  2  State  «.  Humphreys,  25  Ohio  St. 
520;  State  v.  Strader,  25  Ohio  St. 
527;  Dean  v.  Lufkin,  54  Tex.  265; 
Witkowski  v.  Bradley,  35  La.  Ann. 
904.  In  Nebraska  the  submission  to 
the  people  of  the  question  whether 
a  levy  should  be  made  in  excess  of 
the  legal  limit  is  void.  Burlington 
&c.  R  Co.  u  Clay  County,  13  Neb. 
337.  And  the  levy  if  made  would  be 
void,  though  the  purpose  was  to 
pay  pi-evious  indebtedness.  State  v. 
Corain'rs,  14  Neb.  22.  In  Arkansas 
an  excessive  levy  cannot  be  sus- 
tained, even  as  to  the  amount  legally 
allowed.  Worthen  v.  Badgett,  32 
Ark.  496.  But  when  brought.up  on 
cpvtiorari  it  will  be  quashed  only  as 
to  the  excess.  Vance  v.  Little  Rock, 
30  Ark.  435.  Taxes  for  support  of 
the  poor  are  current  county  expenses 
in  estimating  the  amount  of  lawful 
levy.  Atchison  &c.  R  Co.  v.  Wil- 
helm,  33  Kan.  206.  Cf.  Kansas  City 
&c.  R  V.  Albricht,  33  Kan.  211. 

3  A  general  power  to  '•  purchase. 


hold  and  convey  estate,  real  and 
personal,  for  the  public  use"  of  the 
municipality,  was  held  not  to  author- 
ize a  purchase  outside  the  corpora- 
tion limits  for  that  purpose.  Riley 
V.  Rochester,  9  N.  Y.  64.  But  land 
may  be  .purchased  outside  to  supply 
the  municipality  with  water.  New- 
man V.  Arche,  9  Baxt.  380.  Or 
to  provide  drainage.  Coldwater  v. 
Tucker,  36  Mich,  474.  See,  also,  Roch- 
ester V.  Rush,  80  N.  Y.  302 ;  Hough- 
ton V.  Huron  Copper  Co.,  57  Mich. 
547.  Without  special  provision  mu- 
nicipalities possess  no  control  or 
rights  over  lands  outside  their  limits. 
Chancellor  Kent  in  Denton  v.  Jack- 
son. 2  Johns.  Ch.  830.  But  a  city 
may  be  authorized  to  take  land  out- 
side for  a  park.  In  re  Mayor,  99 
N.  Y.  569.  See,  also,  on  the  general 
subject,  Bullock  v.  Curry,  2  Met. 
(Ky.)  171 ;  Weaver  v.  Cliei-ry,  8  Ohio 
(N.  S.),  564;  North  Hempstead  v. 
Hempstead,  Hopk.  288;  Concord  v. 
Boscowen,  17  N.  H.  465 ;  Coldwater 
V.  Tucker.  36  Mich.  474. 
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efit  the  citizens  of  the  municipality,  aRcl,  the  legislative  grant 
of  power  being  given,  various  questions  of  construction  arise, 
some  of  which  will  be  noticed  in  the  next  section.  In  some 
States  the  constitutions  forbid  the  legislature  to  authorize 
municipalities  to  aid  in  works  of  public  improvement,  and 
many  State  constitutions  forbid  the  State  to  aid  private  cor- 
porations. Judge  Cooley  believes  that  the  latter  provision  is 
sometimes  broad  enough  to  prohibit  aid  by  municipalities 
also.' 

§1433.  The  same  subject  continued. —  When  municipal 
aid  to  private  enterprises  is  allowed,  the  object  to  be  accom- 
plished must  be  obviously  and  in  a  special  manner  conducive 
to  the  prosperity  of  the  municipality.^  Whether  general  or 
local,  taxation  must  be  for  a  public  and  not  a  mere  private 
purpose;  and,  though  sanctioned  by  State  statutes,  if  it  be 
not  for  a  public  use  it  is  an  unauthorized  taking  of  private 
property.' 

§  1433.  Discrimination  against  non-residents, —  The  leg- 
islature may,  within  the  State  constitution,  authorize  munici- 
palities to  tax  transient  traders  or  itinerant  dealers,  and  such 
a  tax  is  not  in  violation  of  the  federal  constitution,  although 
the  property  taxed  may  be  from  another  State ;  but  there 

1  Cooley's  Const  Lim.  (6th  ed.),  Hanson  v.  Vernon,  37  lowa^  47 ; 
p.  268.                                             .  Sharpless  v.  Philadelphia,  21  Pa.  St. 

2  Talbot  V.  Dent,  9  B.  Mon.  (Ky.)  168;  Williams  u.  Directors,  33  Vt. 
526.  A  town  cannot  at  its  own  ex-  271 ;  Allen  v.  Inhabitants,  60  Me.  124 ; 
pense  raise  a  fund  the  income  of  Parkersburg  v.  Brown,  106  U.  S.  487 ; 
which  is  to  be  devoted  to  keeping  a  Kelley.  u.  Pittsburgh,  104  U,  S.  81; 
private  cemeteijy  in  repair  and  deco-  Loan  Ass'n  v.  Topeka,  20  Wall.  655 ; 
rating  the  graves  of  certain  indi-  McMillan  v.  Anderson,  95  U.  S.  37. 
viduals.  Luques.u.  Dresden,  77  Me.  Whether  the  purpose  is  a  public  one 
186.  Under  legislation  giving  mu-  is  a  question  for  the  courts.  Hooper 
n^cipalities  power  to  "  aid "  internal  v.  Emery,  14  Me.  379 ;  Hammett  t'. 
improvements,  donations  may  be  Philadelphia,  65  Pa.  St.  146 ;  Hanson 
given.    State  v.  Babcock,  19  Neb.  230.  v.  Vernon,  27  Iowa,  47.    The  aid  can 

3  People  V.  Township  Board,  20  only  be  for  a  public  object,  and  not 
Mich.  452;  Silsbee  v.  Stockle,  44  for  a  private  manufacturing  enter- 
Mich.  561 ;  S.  C,  7  N.  W.  Rep.  367 ;  prise.  Parkersburg  v.  Brown,  106 
Scam  mon  v.  Chicago,  44  111.  269;  U.  S.  487;  s.  C,  2  Am.  &  Eng.  Corp. 
Wauwatosa  v.  Gunyon,  25  Wis.  271 ;  Cas.  268. 
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must  be  no  discrimination  between  resident  and  non-resident 
citizens.' 

§  1434.  State  control. — We  have,  in  a  former  section,'  dis- 
cussed the  question  whence  municipalities  received  their  au- 
thority to  tax.  This  and  the  following  sections  have  refer- 
ence to  the  matter  of  State  control,  including  local  taxation 
by 'State  compulsion.  The  State  npt  only  confers  upon  coun- 
ties, towns,  cities  and  villages  the  taxing  powers  which  they 
possess,  but  it  may,  in  a  large  measure,  control  and  dispose  of 
the  funds  collected.'  But  the  State  cannot  require  its  munici- 
palities to  tax  themselves  for  purposes  foreign  to  the  objects 
for  which  they  were  created ;  *  and  there  have  been  verj'  many 
strong  decisions  to  the  effect  that,  while  municipalities  may 
be  absolutely  controlled  as  agencies  of  the  State  government 
and  in  their  governmental  capacity,  they  still  have  powers 

Eng.  Corp.  Cas.  495.  But  it  is  ad- 
mitted that  vessels  may  be  taxed  like 
other  property.  Peete  v.  Morgan,  19 
Wall.  581 ;  Transportation  Co.  v. 
Wheeling,  94  U.  S.  273;  Cannon  v. 
New  Orleans,  30  Wall.  577;  Inman 
Co.  V.  Tinker,  94  U.  S.  238 ;  Lott  v. 
Morgan,  41  Ala.  246.  Wharfage 
charges  are  not  forbidden  by  the 
federal  constitution.  Marshall  v. 
yicksburg,  15  Wall.  146 ;  Packet  Ca 
u  St.  Louis,  100  U.  S.  423;  Yicks- 
burg V.  Tobin,  100  U.  S.  430. 

2  See  §  1424,  supra. 

3  Trustees  v.  Tatman,  18  III.  27; 
Eichland  Co.  v.  Lawrence  Go.  IIIIL 1 ; 
Harrison  v.  Bridgton,  16  Mass.  16; 
San  Francisco  v.  Canavan,  42  Cal. 
541 ;  Payne  v.  Treadwell,  16  Cal.  221 ; 
North  Yarmouth  v.  Skillings,  45  Me. 
133;  Palmer  v.  Fitz,  51  Ala.  489; 
State  V.  St.  Louis,  34  Mo.  546 ;  Raw- 
son  V.  Spencer,  113  Mass.  40;  Wey- 
mouth V.  Comm'rs,  108  Mass.  14a 

<  People  V.  Trustees,  78  III.  136; 
People  V.  Dupuyt,  71  111.  651 ;  Weight- 
man  V.  Clark,  113  U.  S.  356;  Trustees 
V.  Railway  Co.,  63  IlL  299. 


1  Keller  v.  State,  11  Md.  525 ;  Ward 
V.  Maryland,  13  Wall.  418,  reversing 
S.  C,  31  Md.  279 ;  Oliver  v.  Worth- 
ington,  11  Allen,  268 ;  State  v.  North, 
27  Mo.  464;  Wiley  v.  Palmer,  14 
Ala.  367 ;  Wiggins  v.  Chicago,  68  111. 
373;  Morrill  v.  Stat€,  38  Wis.  438; 
Ex  parte  Thomas,  71  Cal.  204 ;  War- 
ren V.  Geer,  117  Pa.  St.  207 ;  Barr  v. 
Atlanta,  64  Ga.  325;  Wynne  v. 
Wright,  1  Dev.  &  B.  L.  (N.  C.)  19; 
Wilmington  Comm'rs  v.  Roby,  8  Ired. 
L.  (N.  C.)  350;  State  v.  Charleston,  10 
Rich.  L.  (S.  C.)  S40.  An  ordinance, 
void  for  discriminations  against  citi- 
zens of  other  States,  is  not  valid  by  the 
fact  of  like  discriminations  against 
citizens  of  the  State  outside  the 
city.  Fecheimer  v.  Louisville,  84  Ky. 
306.  See,  also,  Marshalltown  v. 
Blum,  58  Iowa,  184.  Foreign  corpo- 
rations may  be  taxed,  under  legisla- 
tive authority,  though  domestic  cor- 
porations are  exempt  from  the  same 
tax.  1  Desty  on  Taxation,  p.  843.  A 
municipal  tax  on.  vessels,  estimated 
by  "  length  over  all,"  is  void  as  a  ton- 
nage duty.  Board  of  Comm'rs  v. 
Pashley,  19  S.  C.  315;  s.  a,  3  Am.  & 
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and  rights  for  the  benefit  and  convenience  of  their  own  citi- 
zens similar  to  those  enjoyed  by  private  corporations.  Some 
of  the  decisions  of  the  several  States  will  be  noticed  in  the 
following  section. 

§1435.  The  same  subject  continued. —  The  decisions  on 
this  question  have  been  somewhat  at  variance,  but  when  the 
legislatures  have  gone  further  than  to  permit  taxation  for  pur- 
poses not  strictly  local,  the  courts  have  generally  held  that  the 
legislative  power  has  been  exceeded.' 

§  1436.  Execution  of  charter  powers.—  The  taxing  power 
cannot  be  delegated  to  any  officer  or  committee,  but  must  be 
exercised  by  the  legislative  department  itself.  This  is  a  fun- 
damental principle,  and  nothing  but  the  most  positive  and  ex- 
plicit language  could  justify  a  decision  that  the  legislature  of 
the  State  intended  to  permit  such  a  power  to  be  conferred.^ 

rate  of  interest  than  was  permitted 
by  the  law  under  which  the  bonds 
were  issued,  as  this  would  be  making 
a  new  contract  to  which  the  county 
had  not  assented.  Shawnee  County 
V.  Carter,  3  Kan.  llo.  See,  also.  Peo- 
ple V.  Chicago,  51  111.  17;  Livingston 
V.  Wilder,  53  111.  302;  "Wilder  v.  East 
St.  Louis,  55  111.  133;  Sleight  v.  Peo- 
ple, 74  111.  47;  Cornell  v.  People,  107 
111.  373;  Pope  v.  Phifer,  3  Heisk.  683. 
New  York  and  Alabama  decisions 
are  opposed.  President  &o.  v.  State, 
45  Ala.  399 ;  People  v.  Flagg,  46  N.  Y. 
401 ;  Gordon  v.  Cornes.  47  N.  Y.  608; 
Thomas  v.  Leland,  34  Wend.  65,  67 ; 
Doanesburgh  v.  Jenkins,  57  N.  Y. 
177,  187.  But  in  People  v.  Batchel- 
lor,  53  N.  Y.  128,  it  was  held  that  a 
town  could  not  be  compelled  to  aid 
a  railroad  corpoi-ation.  See,  in  this 
connection,  opinions  of  justices  in  the 
following  cases :  —  In  re  Washington 
Avenue,  69  Pa.  St.  353;  Howell  v. 
Bristol,  8  Bush,  493. 

2  Thompson  w  -Schermerhorn,  6 
N.  Y.  93 ;  Smith  v.  Morse,  3  Cal.  524 ; 
Oakland  v.  Carpentier,  13  Cal.  540; 
Whyte  V.  Nashville,  2  Swan  (Tenn.), 


I  In  Atkins  v.  Randolph,  31  Vt.  326, 
336,  Justice  Barrett  says  that "  courts 
that  have  gone  farthest  in  sustaining 
laws  of  State  legislatures  against  the 
restrictive  provisions  of  Stats  consti- 
tutions repudiate"  entirely  the  idea 
that  a  person,  whether  natural  or 
artificial,  can  be  compelled  by  legis- 
lative enactment  to  become  a  party 
to,  or  to  be  subjected  to  liability  upon, 
a  contract"  See,  also,  opinion  of 
Chief  Justice  Black  in  Sharploss  v. 
Philadelphia,  31  Pa.  St.  147,  165.  In 
Wisconsin,  Maine,  Massachusetts  and 
Michigan  a  strong  stand  has  been 
taken  to  the  same  purpose.  Has- 
brouck  V.  Milwaukee,  13  Wis.  37; 
Mills  V.  Charlton,  39  Wis.  400 ;  Knapp 
V.  Grant,  37  Wis.  47 ;  State  v.  Haben, 
83  Wis.  660  (but  see,  contra,  Jensen  v. 
Supervisors,  47  Wis.  398) ;  Brunswick 
V.  Litchfield,  2  Greenl.  (Me.)  38,  32; 
Bowdoinham  v.  Richmond,  6  Greenl. 
(Me.)  113;  Hampshire  v.  Franklin, 
16  Mass.  76,  84.  See,  also,  Richland 
V.  Lawrence,  13  111.  1,  8;  People 
V.  Council,  28  Mich.  328.  In  Kansas 
it  was  held  that  the  legislature  could 
not  validate  bonds  bearing  a  higher 
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But  this  principle,  does  not  prevent  a  corporation  from  em- 
powering its  agents  to  malce  contracts.' 

§  1437.  Voting  the  tax. —  Municipalities  exercise  the  power 
conferred  upon  them  by  vote  of  the  corporators  at  public 
meetings,  or  by  agents  or  officers  duly  elected  or  chosen. 
Many  taxes  are  required  to  be  voted  at  meetings  composed  of 
all  the  voters  of  the  municipality  to  be  taxed,  or  of  certain 
classes  of  the  voters  specially  interested.  But  in  large  dis- 
tricts, such  as  counties  and  large  cities,  the  taxes  are  voted  by 
representatives  of  the  people.^  And,  in  general,  it  may  be 
said  that  the  question  of  locJal  levies  is  left  to  the  local  boards, 
clothed  with  a  ^rwas^'-legislative  authority.  Such  boards  must 
act  by  majorities  at  regular  meetings  or  their  action  is  void.' 


364 ;  East  St.  Louis  i\  Wehrund,  50  111. 
38;  Kinmnndy  v.  Mahan.  73  111.  463; 
State  V.  Fisk,  9  R.  I.  94 ;  State  v.  Pat- 
terson,.34  N.  J.  Law,  168;  Lyon  v. 
Jerome,  36  Wend.  485;  Ruggles  v. 
Collier,  43  Mo.  353 ;  State  v.  Jersey 
City,  35  N.  J.  Law,  309;  Davis  v. 
Eeed,  65  N.  Y.  566;  Supervisors  v. 
Brush,  77  111.  59 ;  Thompson  v.  Boon- 
ville,  61  Mo.  383 ;  In  re  Quong  Woo, 

13  Fed.  Rep.  339 ;  Benjamin  v.  Web- 
ster, 100  Ind.  15 ;  Minneapolis  Gas-light 
Co.  V.  Minneapolis,  36  Minn.  159.  Of. 
In  re  Guerrero,  69  Cal.  88.  It  has  been 
held  that  the  power  to  "  alien,  lease, 
farm  and  dispose  of  all  and  every  kind 
of  property,"  and  "  to  lay  and  collect 
taxes  in  such  manner  as  may  be 
deemed  expedient  on  all  steamboats, 
etc.,  landing  at  the  levee  of  the  corpo- 
ration," gave  the  power  to  lease  to  a 
private  person  the  revenues  of  the 
port  with  the  privilege  of  collecting 
them  in  his  own  name  and  for  liis 
own  benefit.    Schwartz  v.  Flatboats, 

14  La.  Ann.  343.  See,  also,  Dillon  on 
Munic.  Corp.  (4th  ed.),  §  779,  where 
numerous  other  cases  are  cited. 

1  Railroad  v.  Marion,  30  Mo.  394 ; 
Schenley  v.  Commonwealth,  88  Pa. 
St.  63. 

^Sometimes  the  question  is  required 


to  be  submitted  to  tax-payers  only. 
Bullock  V.  Curry,  3  Met.  (Ky.)  171 ; 
Gould  V.  Stirling,  33  N.  Y.  439; 
Duanesburgh  v.  Jenkins,  57  N.  Y.  177 ; 
Bennington  v.  Park,  50  Vt  178; 
Venice  v.  Murdoch,  93  U.  S.  494.  But 
in  Louisiana  and  Minnesota  such  a 
provision  would  be  unconstitutional. 
Harrington  v,  Plainview,  37  Minn. 
334 ;  Bayard  v.  Kling,  16  Minn.  349 ; 
Duperier  v.  Viator,  35  La.  Ann.' 957., 
8  Downing  v.  Rugar,  31  Wend.  178, 
183:  Powell  «;.  Tuttle,  3  N.  Y.  396; 
People  i;.  Chenango,  11  N.  Y.  563; 
Columbus  &c.  R.  Co.  v.  Grant 
County,  65  Ind.  437 ;  Bank  of  Che- 
nango V.  Brown,  36  N.  Y.  467 ;  Fire 
District  v.  Comm'rs,  108  Mass.  143 ; 
Petition  of  Merriam,  84  N.  Y.  596. 
See  Cooley  on  Taxation  (3d  ed.), 
pp.  358-9,  where  numerous  other  cases 
are  cited.  If  only  two  of  a  board  ot 
three  are  chosen  or  qualify  and  act; 
the  action  is  void.  Schenok  v.  I*eay, 
1  Dill.  367 ;  Williamsburg  v.  Lord,  51 
Me.  599.  Of.  Howard  v.  Proctor,  7 
Gray,  138.  The  presumption  is  in 
favor  of  legal  action  until  the  con- 
ti'ary  is  proven.  Snell  v.  Hope,  3 
Denio,  694,  593 ;  Ex  parte  Baltimore 
Turnpike  Co.,  5  Binn.  481.  When  a 
law  provides  that  the  commissioners 
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§  1438.  The  same  subject  continned. —  In  the  voting  and 
levying  of  taxes  strict  constructions  of  the  law  are  not  the 
rule;'  and  when  the  intent  to  levy  a  tax  is  clear  it  amounts 
to  a  present  levy,  provided  the  intent  is  warranted  by  law.^ 

§  1439.  Assessment  and  collection  further  considered. — 

The  right  of  a  municipal  corporation  to  sue  for  and  collect 
taxes  depends  upon  its  authority  under  the  statutes,  or  grant 
of  power  by  the  State,  to  levy  and  impose  the  same.' 


shall  "jointly  view  and  assess,"  this 
requires  the  presence  of  all  in  both 
cases.  People  v.  Goghill,  47  Cal.  361. 
Cf.  Palmer  v.  Doney,  3  Johns.  Cas. 
346.  The  action  of  the  proper  au- 
.thorities  in  voting  a  tax  cannot  be 
restrained  on  the  ground  of  an  ex- 
cessive levy.  Wharton  v.  Directors, 
42  Pa.  St.  358.  See,  also,  Moore  v. 
Directors,  59  Pa.  St.  333.  Nor  can 
the  people  of  a  township,  or  the 
proper  board,  be  compelled  by  man- 
damus to  vote  needful  taxes.  See, 
also.  Union  County  Court  v.  Robinson, 
27  Ark.  116;  Truesdell'a  Appeal,  58 
Pa.  St,  148. 

1  Irwin  V.  Lowe,  89  Ind.  490 ;  Tay- 
mouth  V.  Koehler,  35  Mich.  22; 
School  District  v.  Garvey,  80  Ky.  159. 

2  Davis  V.  Bruce,  83  111.  543 ;  Wright 
V.  People,  87  111.  583 ;  State  v.  Sickles, 
34  N;  J.  Law,  135 ;  Adams  v.  Hyde, 
27  Vt  331 ;  Shontz  v.  Evans,  40  Iowa, 
139;  Blodgett  v.  Holbrook,  89  Vt. 
336;  West  Hampton  v.  Searle,  137 
Mass.  503.  In  the  absence  of  charter 
provisions  the  commissioners  of  a 

.township  may  adopt  the  assessment 
made  for  State  and  county  purposes 
as  the  basis  of  the  levy  made  by 
them  for  township  taxes.  Koontz  v. 
Burgess  &c.  of  Hancock,  64  Md.  134 ; 
S.  c,  20  Atl.  Rep.  1039.  A  law  au- 
thorizing the  extension  of  a  levy  is  a 
standing  levy.  Davis  v.  Bruce,  83 
111.  542.  Every  essential  proceeding 
in  the  course  of  a  levy  must  be  in  a 
written  form„    Moser  v.  White,  39 


Mich.  49;  Appeal  of  Powers,  29 
Mich.  504;  Doe  v.  McQuilkin,  8 
Blackf.  335;  Hecht  v.  Boughton,  3 
Wy.  368.  See,  also,  opinion  of  Jus- 
tice Richardson  in  Cardigan  v.  Page, 
6  N.  H.  183,  191.  In  Pennsylvania 
there  is  an  exception  in  case  of  a 
school  tax.  Gearheart  v.  Dixon,  1 
Pa.  St  234,  238.  Any  modification  of 
the  vote  of  the  people  by  the  officers 
who  execute  the  levy  is  ultra  vires 
and  void.  Platteville  v.  Galena  "&& 
R.  Co.,  43  Wis.  493;  Hodgman  v. 
Railroad  Co.,  20  Minn.  48 ;  Sullivan 
V.  Walton,  20,  Fla.  553;  State  v^ 
Daviess,  64  Mo.  30.-  Mandamus  will 
not  lie  against  a  county  court  to 
compel  the  levy  of  a  tax,  but  must 
be  brought  against  the  individual 
officers  intrusted  with  the  perform- 
ance of  that  duty.  Montgomery 
County  V.  Menifee  County  Court 
(Ky.),  18  8.  W.  Rep.  1031.  Under  a 
charter  power  to  "regulate,  clean 
and  keep  in  repair "  streets  out  of  a 
fund  raised  by  taxes  each  year,  a 
city  cannot,  by  resolution,  expend 
money  for  graveling  or  macadamiz- 
ing streeti.  State  v.  Passaic,  46  N.  J. 
Law,  134.  A  tax  to  be  levied  for  the . 
payment  of  a  judgment,  in  addition 
to  the  regular  taxes,  must  he  assessed 
and  collected  at  the  same  time  and 
in  the  same  manner  as  the  general 
assessment,  and  not  by  a  special  as- 
sessment State  v.  Assessors  (N.  J.), 
17  Atl.  Rep.  123. 
'  Brown  v.  City  of  Cape  Girardeau, 
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§  1440.  Purposes  for  which  the  tax  may  he  levied. —  Mn- 

nioipal  taxation  must  be  for  local  purposes  only,^  and. for  a 

90  Mo.  377 ;  s.  C,  3  S.  W.  Rep.  303:  The 
city  treasurer  alone  can  enforce  the 
payment  of  city  taxes.  A  contract 
of  the  city  with  another  person  to  col- 
lect them  is  void.  Fort  Wayne  v. 
Lehr,  88  Ind.  63 :  S.  C,  3  Am.  &  Eng. 
Corp.  Cas.  600.  Neither  the  statute 
of  limitations  nor  the  laches  of  offi- 
cers will  prevent  the  collection  of 
municipal  taxes.  But  these  facts, 
with  other  circumstances,  may  af- 
ford presumption  that  the  tax  has 
been  paid.  Elliott  v.  Williamson,  10 
Lea  (Tenn.),  38 ;  S.  c,  3  Am.  &  Eng. 
Corp.  Cas.  603.  In  a  suit  to  collect 
a  tax  an  averment  that  the  same 
was  duly  levied  is  sufficient  with- 
out setting  out  the  ordinance  levy- 
ing it.  Johnson  v.  City  of  Kansas, 
78  Mo.  661 ;  s.  C,  6  Am.  &  Eng.  Corp. 
Cas.  197,  holding,  also,  (ly  that  a  pro- 
vision of  the  Missouri  constitution 
that  all  taxes  shall  be  levied  by  gen- 
eral laws  does  not  repeal  the  special 
provisions  in  municipal  charters  au- 
thorizing taxes,  and  (3)  that,  in  suits 
for  taxes,  the  fact  that  the  judg- 
ment, including  interest  and  costs, 
amounts  to  more  than  is  sued  for, 
does  not  defeat  the  action.  Under 
acts  of  Florida  of  1885,  chapter  3606, 
section  9,  as  amended  by  chapter 
3607,  which  makes  it  the  duty  of  the 
tax  collector  of  the  county  in  which 
a  defunct  city  is  situated  to  collect 
such  taxes  as  may  be  assessed  by  the 
county  tax  assessor,  the  county  tax 
collector  cannot  collect  back  taxes 
levied  by  the  city  assessor  of  the  de- 
funct city.  City  of  Pensacola  v.  Sul- 
livan, 33  Fla.  1.  Under  Revised 
Laws  of  Vermont,  section  3693,  pro- 
viding that  "  selectmen  shall  have 


the  general  supervision  of  the  con- 
cerns of  the  town,"  they  may  in- 
struct a  tax  collector  not  to  enforce 
the  collection  of  an  illegal  tax ;  and 
where  the  collector  has  paid  to  the 
town  treasurer  in  advance  of  coUec- 
tiob  the  full  amount  of  such  tax, 
and  has  followed  the  instructions 
given  him  as  to  enforcement,  the  se- 
lectmen may  bind  the  town  by  their 
promise  to  repay  such  part  of  the 
tax  as  he  cannot  collect  by  voluntary 
payments.  Miles  v.  Albany,  59  Vt. 
79.  A  town  collector  of  taxes  who, 
by  contract  witli  the  town,  guai'an- 
ties  the  collection  of  the  taxes,  and 
pays  them  to  the  town  at  the  dates 
fixed,  whether  collected  or  not,  is 
entitled  to  the  interest  on  delinquent 
taxes.  Town  of  Needham  v.  Morton. 
146  Mass.  476.  The  city,  of  Buffalo 
being  authorized  by  its  charter  to 
take,  purchase  and  hold  and  convey 
real  and  personal  property  as  its 
purposes  may  require  has  full  power 
to  accept  a  mortgage  on  real  estate 
as  security  for  taxes  which  had  ac- 
crued thereon.  Clark  v.  Locke,  9  N. 
Y.  Supl.  918.  Under  Probate  Laws 
of  New  Jersey,  1881,  page  356,  the 
town  committee  may  release  a  tax 
collector  from  his  liability  for  not 
collecting  an  uncollectible  tax,  but 
not  from  his  duty  to  collect  taxes 
that  may  be  collected  by  due  process 
of  law ;  and  where  he  is  released  by 
such  committee  from  the  collection 
of  a  tax  -which  the  tax-payers  re- 
fused to  pay  on  account  of  its  al- 
leged illegality,  but  which  is  in  fact 
legal,  he  is  still  liable  if  he  fail  to 
collect.  Painter  v.  Township  of 
Blairstown  (N.  J.),  13  Atl.   Rep.  187. 


1  Parsons  v.  Goshen,  11  Pick.  396 ; 
Concord  v.  Boscawen,  17  N.  H.  465 ; 
Jeffries  v.  Lawrence,  43  Iowa,  498; 


Supervisors  v.  United  States,  18  Wall, 
71.  See  Cooley  on  Taxation  (3d  ed.), 
p.  140, 
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public  use,^  afid  the  rule  of  strict  construction  should  always 
be  applied.' 


California  act  of  February  27,  1850, 
abolishing  "  the  mayor  and  common 
council  of  the  city  of  Sacramento," 
and  vesting  its  property  and  rights 
in  a  corporation  named  the  "city 
and  county  of  Sacramento,"  provided 
for  the  issuing  of  city  of  Sacramento 
bonds  for  funding  and  paying  the 
city  debts,  and  that  a  tax  be  levied 
on  property  within  the  city  limits  to 
pay  the  bonds.  Subsequently  the 
legislature  created  the  "city  of  Sac- 
ramento," and  made  it  the  legal  suc- 
cessor of  the  city  and  county  of  Sac- 
ramento. It  was  held  that  the  new 
corporation  was  bound  to  levy  and 
collect  the  tax.  Meyer  v.  Brown,  65 
Cal.  583.  A  tax  collector  has  no  au- 
thority, outside  of  the  town  in  which 
he  has  his  appointment,  to  seize  the 
property  of  a  resident  of  the  town  to 
enforce  a  collection  of  a  tax.  Gage 
V.  Dudley,  64  N.  H.  437.  Where 
moneys  have  been  raised  by  a  mu- 
nicipality by  means  of  a  special  tax 
to  create  a  fund  for  a  special  pur- 
pose, e.  g.,  to  pay  off  certain  bonds, 
and  that  purpose  has  afterwards 
been  judicially  held  to  be  unlawful 
by  the  bonds  being  declared  void, 
the  municipality  cannot  thereupon 
devote  the  fund  to  other  purposes ; 
and  such  appropriation  will  be  en- 
joined at  the  suit  of  any  tax-payer. 
Town  of  Aurora  v.  Chicago  &c.  R 
Co.,  119  111.  246.  The  levy  and  col- 
lection of  a  tax  by  a  city  in  dis- 
charge of  a  contract  made  by  it  does 
not  create  any  privity  of  interest  be- 
tween the  contractor  and  the  tax- 
payer. Becker  v.  Keokuk  Water- 
works (1890),  79  Iowa,  419;  s.  c,  18 
Am.  St  Rep.  377. 

iCurtiss  V.  Whipple,  24  Wis.  350; 
Tyron  v.  School  Directors,  51  Pa.  St 
9 ;  People  v.  Batchellor,  53  N.  Y.  128 ; 
88 


Lowell  ».  Boston,  111  Mass.  454;  Han- 
son V.  Vernon,  27  Iowa,  28, 47 ;  Doyle 
V.  Austin,  47  Cal.  360;  Opinion  of 
Judges,  58  Me.  591 ;  Loan  Ass'n  r. 
Topeka,  20  Wall.  655.  Very  interest- , 
ing  cases  on  this  subject  are  Weis- 
mer  n  Douglas,  64  N.  Y.  91 ;  Brewer 
Co.  V.  Brewer,  62  Me.  63 ;  Wilkinson 
V.  Cheatham,  43  Ga.  258 ;  Feldman  v. 
Charleston,  23  S.  C.  57,  where  an  act 
authorizing  a  city  to  issue  bonds  to 
aid  individuals  in  replacing  buildings : 
destroyed  by  fire  was  held  unconsti- 
tutional. Same  point,  Boston  fire, 
Lowell  V.  Boston,  111  Mass.  463. 

2Cooley's  Const  Lim.  (6th  ed.ji, 
ch.  14.  See,  also.  Stetson  v.  Kemp- 
ton,  13  Mass.  272 ;  Alley  v.  Edgecomb, 
58  Me.  446 ;  Vanover  v.  Justices;  87 
Ga.  854;  Alton  v.  Mtna.  Ins.  Co.,  82 
111.  45.  In  Maine  a  general  power  to 
tax  for  town  purposes  was  held  not 
to  include  the  right  to  tax  in  order  . 
to  make  a  toll-bridge  free.  Bossey  ». 
Gillmore,  3  Me.  191.  But  see  Hol- 
combe  v.  Comm'ra,  89  N.  C.  34C  If 
a  municipal  body  is  charged  with  the 
care  of  streets  and  sidewalks,  the 
word  "  streets "  as  used  in  a  section 
of  the  charter  authorizing  it  to  raise 
money  by  taxation  for  the  support  of 
"  bridges,  culverts,  streets,  lanes  and 
alleys,"  includes  sidewalks.  Pomfrpy 
V.  Village  of  Saratoga  Springs,  104  ' 
N.  Y.  459.  "  Necessary  town  charges  " 
cannot  be  construed  to  give  a  power 
to  aid  railroads  or  similar  enterprises 
not  strictly  local  in  advantages. 
Campbell  v.  Taylor,  8  Bush,  206; 
State  V.  Macon  County  Court,  68  Mo.  - 
29;  Winston  v.  Railroad  Co.,  1 
Baxter,  $1 ;  Frederick  v.  Augusta,  B 
Ga.  561.  Taxation  for  water  supplies 
is  not  disputed.  Mayor  v.  Bailey,  S 
Denio,  433 ;  West  v.  Bancroft,  32  Vt 
867;    Wells  w,  Atlanta,  43  Ga.   67;  . 
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§  1441.  Local  taxes  for  schools. —  The  State  has  the  same 
power  to  apportion  the  moneys  raised  for  the  general  pur- 
pose that  it  has  to  apportion  moneys  raised  for  police  pur- 
poses or  for  roads.^  A  city  issued  bonds  for  building  a  high 
school  without  authority  of  law.  The  legislature  afterward 
legalized  the  issue,  and  the  act  was  held  not  in  violation  of  the 
constitution,  which  prohibited  special  legislation  in  the  interest 
of  corporations.''  ^ 


Dillon's  Munic.  Corp.,  §§  146,  443.  A 
town  may  vote  aid  to  Are  companies. 
Van  Sicklen  v.  Burlington,  37  Vt  70. 
Municipalities  may  contract  with 
private  parties  for  the  supply  of  cor- 
porate needs.  Western  &o.  Society 
r.  Philadelphia,  31  Pa.  St  175,  185; 
Nelson  v.  La  Porte,  3a  Ind.  258.  The 
supplying  of  cities  and  towns  and 
their  citizens  with  natural  gas  for 
public  and  private  consumption  is  a 
public  use  or  purpose,  and  hence  the 
taxing  power  may  be  exercised  to 
provide  for  the  payment  of  the  prin- 
cipal and  interest  of  bonds  issued  to 
carry  out  the  purpose  of  such  supply. 
State  V.  City  of  Toledo,  48  Ohio  St 
113;  &  G,  36  N.  E.  Eep.  1061.  For 
other  decisions  on  the  subject  of  tliis 
section,  see  Cooley  on  Taxation  (3d 
ed.),  p.  135. 

>  Cooley  on  Taxation  (3d  ed.),  p.  683. 
See,  also,  State  Board  v.  Aberdeen, 
56  Miss.  518;  Mount  Pleasant  v. 
Beckwith,  100  U.  S.  514;  Logan 
County  V.  Lincoln,  81  III.  156 ;  Merri- 
wether  v.  GaiTett,  103  U.  S.  473; 
Bramwell  v.  Goheen  (Idaho),  29  Pac. 
Rep.  110,  where  the  statute  powers 
could  not  be  exceeded. 

2  Read  v.  Plattsmouth,  107  U.  S. 
568 ;  S.  C,  2  Am.  &  Eng.  Corp.  Cas. 
300.  A  majority  of  the  assembled 
inhabitants  of  the  district,  not  a  city 
council,  may  authorize  a  tax  to  build 
a  school-house.  Lee  v.  Trustees,  36 
Ni  J.  Eq.  581 ;  S.  c,  3  Am.  &  Eng. 
Corp.  Cas.  560,  holding,  also,  that 
money  raised  by  taxation  for  school 


purposes  generally  could  not  be  used 
to  build  school-houses.  A  lessee  of 
school  lands  is  taxable  on  the  same. 
Bentley  v.  Barton,  41  Ohio  St  410; 
9  Am.  &  Eng.  Corp.  Cas.  440.  In 
the  absence  of  special  exemption 
private  interest  in  school  lands  con- 
ferred on  the  State  by  the  United 
States  is  taxable  after  sale  or  lease  of 
the  same  by  the  State.  Bentley  v. 
Barton,  supra,  A  tax  on  only  part 
of  a  district  is  void.  Audi^r ,  v. 
MacArthur  (Mich.),  49  N.  W.  Rep. 
592.  On  proceedings  by  a  tax-payer 
to  restrain  the  collection  of  a  tax 
voted  by  a  school  district,  the  ques- 
tion of  the  legality  of  the  formation 
of  the  district  cannot  be  raised.  Atchi- 
son &c.  R  Co.  V.  Wilson,  33  Kan.  333. 
In  the  case  of  a  tax  for  building  a 
school-house  to  be  leased  to  an  acad- 
emy corporation  for  school  purposes, 
the  test  of  a  public  use  is  not  a  right 
of  enjoying  the  property  wholly  at 
the  public  expense,  but  a  common 
and  equal  right  free  from  unreason- 
able discrimination.  Holt  v.  Antrim, 
64  N.  H.  284,  holding,  also,  that  a 
special  legislative  act  authorizing  a 
town  to  raise  money  by  taxation 
"  for  the  purpose  of  erecting  a  school 
building,"  and  to  give  a  perpetual 
lease  of  it  to  an  academy  corporation 
"for  school  purposes  without  pay- 
ment of  rent"  (Laws  N.  H.  1883, 
ch.  202,  §  5),  is  not  an  unconstitu- 
tional sanction  to  taxation  for  a  pri- 
vate purpose.  A  private  person  can- 
not, merely  as  a  citizen  and  tax-payer, 
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§  1442.  Lien  of  taxes. —  Liens  of  municipal  taxes  are  of  the 
same  rank  as  those  of  State  taxes.*  But  no  tax  is  a  lien  upon 
the  property  against  which  it  is  levied,  unless  made  so  by 
charter,  or  unless  the  municipality  is  authorized  to  declare 
them  liens.' 

§  1443.  Exemptions. — Statutes  exempting  persons  or  prop- 
erty irom  taxation  must  be  construed  with  strictness  and 
most  strongly  against  the  person  claiming  the  exemption.'  A 


maintain  an  action  to  restrain  school 
district  oflicers  fromerecting  a  school- 
house  on  a  particular  site.  Nixon  v. 
School  District,  32  Kan.  510.  Under 
Public  Statutes  of  Rhode  Island, 
chapter  51,  section  4,  empowering  a 
school  district  to  -raise  money  by 
taxation^  "provided  the  amount  of 
the  tax  be  approved  by  the  school 
committee  of  the  town,"  the  com- 
mittee's approval  need  not  precede 
the  voting  of  the  tax.  Seabury  v. 
Howland,  15  E.  I.  446.  See,  also,  the 
following  cases: — School  Disfc  v. 
Webber,  75  Mo.  558;  Seaman  v. 
Baughman  (Iowa),  47  N.  W.  Rep.  1091 ; 
School  Dist  V.  School  Dist  (Kan.X  26 
Pac.  Rep.  43 ;  Trustees  v.  Broadhurst 
(N.  C),  IB  S.  E.  Rep.  781;  Capital 
Bank  v.  School  Dist  (N.  D.),  48  N.  W. 
Rep.  363;  State  v.  Tiacy,  94  Mo.  317; 
King  V.  Utah  &c.  R  Co.  (Utah),  23 
Pac.  Rep.  158;  Johns  v.  State  (Ind.), 
30  N.  E.  Rep.  640;  People  v.  Hege- 
man,  4  N;  Y.  Supl.  351. 

1  Justice  V.  liOgansport,  101  Ind. 
336;  s,.C.,  9  Am.  &  Eng.  Corp.  Cas. 
456.      -. 

2  Alleghany  City's  Appeal,  41  Pa.  St 
60;  Howell  v.  Philadelphia,  38  Pa.  St 
471;  Philadelphia  v.  Greble,  38  Pa. 
St  33ft;.  Heine  v.  Cbmm'rs,  19  Wall. 
655 ;  Meriwether  v.  Garrett,  103  U.  S. 
473;  Jefferson  v,  Wliipple,  71  Mo. 
519 ;  Kansas  City  v.  Payne,  71  Mo. 
159.  Authority  to  provide  for  the 
prompt  collection  of  taxes,  and,  to 
that  end,  tO'  sell  real  as  well  as  per- 


sonal property,  gives  a  city  power  to 
declare  taxes  a  lien  on  realty.  Esch- 
bach  V.  Pitts,  6  Md.  71.  Where  the 
charter  of  a  city  declares  that  the 
taxes  levied  by  the  city  council  shall 
be  a  lien  on  property  against  which 
they  are  assessed,  but  does  not  fix  the 
time  when  the  lien  shall  attach,  such 
taxes  become  a  lien  from  the  time 
when  the  assessment  roll  and  the 
warrants  for  collection  come  into  the 
hands  of  the  receiver  of  taxes.  Eaton 
V.  Chesebrough,  82  Mich.  214  Under 
Revised  Statutes  of  Illinois,  1889, 
chapter  130,  section  358,  which  pro- 
vides that  tlie  lien  of  taxes  on  land 
may  bo  foreclosed  by  suit  in  equity 
in  the  name  of  the  people  when  the 
land  has  been  forfeited  to  the  State 
at  tax  sale  for  two  years,  the  lien  of 
special  assessments  for  drainage  pur- 
poses may  be  foreclosed  by  such  suit 
Hickert  v.  Drainage  Dist  (III.)  37  N. 
E.  Rep.  86.  See,  further,  as  to  liens. 
Mix  V.  Ross,  57  III.  131 ;  Herschberger 
V.  Pittsburgh,  115  Pa.  St  78 ;  Provident 
Institute  v.  Jersey  City,  113  U.  S.  506. 
That  a  tax  is  not  a  debt  and  cannot 
be  set  off  against  a  debt,  see  Cooley 
on  Taxation  (2d  ed.),  pp.  16, 17.  A 
claim  of  a  municipal  corporation 
against  a  citizen  thereof  for  work 
done  by  the  corporation  for  which 
the  citizen  Is  liable  is  not  a  tax. 
Plaquemines  Police  Jury  v.  Mitchell, 
37  La.  Ann.  44. 

'  Dillon  on  Munic.  Corp.  (4th  ed.), 
§  776 ;  Earl,  J.,  in  People  v,  Comm'rs, 
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municipal  corporation  has  no  power  to  grant  exemption  from 
or  commutation  of  taxes,  and  a  contract  which  undertakes  to 
do  so  is  void ;  nor  can  municipalities  discriminate  in  favor  of 
any  property.  The  power  to  exempt  is  not  included  in  the 
power  to  tax,  but  must  be  specifically  conferred.^ 

§1444.  The  same  subject  continued  —  Corporations. — 

The  provisions  of  an  act  exempting  the  capital  stock  and  per- 
sonal property  of  specified  corporations  and  companies  applies 
only  to  State  taxation,  and  does  not  affect  the  right  of  munici- 
palities to  tax  such  property  for  local  purposes.^    Property 


95  N.'  Y.  554.  Cf.  State  v.  St  Paul, 
36  Minn.  539 ;  New  Orleans  v.  Caron- 
delet  &c.  Co.,  36  La.  Ann.  396. 

1  State  V.  Hannibal  &c.  R.  Co.,  75 
Mo.  208,  a  leading  case;  Mack  v. 
Jones,  21  N.  H.  393 ;  Brewer  Co.  v. 
Brewer,  63  Me.  02 ;  State  v.  Graoey,  11 
Nev.  223 ;  Hazzlett  v.  Mt.  "Vernon,  38 
Iowa,  229 ;  State  v.  Anderson,  2  S.  C. 
499;  Weeks  v.  Milwaukee,  10  Wis. 
243.  A  municipality  may  grant  ex- 
emptions when  authorized  by  the 
State.  Athens  v.  Long,  54  Ga.  330 ; 
Waring  v.  Savannah,  60  Ga.  96.  A 
contract  to  exempt  from  taxation 
without  such  authority  is  void.  State 
V.  Hannibal  &c.  R.  Co.,  75  Mo.  208. 
Exemptions  from  "  public  taxes  "  are 
not  exemptions  from  municipal 
taxes.  Morgan  v.  Cree,  46  Vt  773. 
But  see  New  Orleans  v.  Carondelet 
&c.  Co.,  36  La.  Ann.  396,  where  an 
unqualified  exemption  from  taxation 
was  held  to  imply  immunity  from 
municipal  as  well  as  State  taxes.  An 
exemption  of  a  private  corporation 
from  municipal  taxes  is  not  affected 
by  the  dissolution  of  the  municipal 
corporation  and  its  replacement  by 
another.  Mobile  &c.  E.  Co.  v.  Ken- 
nerly,  74  Ala.  566.  That  exemptions 
from  "  taxation  "  do  not  exempt  from 
local  "  assessments,"  see  ch.  XjLVlII, 
supra.  An  exemption  must  be  of  a 
c^ass  and  not  of  an.  individual  of  the 


class.  New  Orleans  v.  New  Orleans 
&c  Co.,  32  La.  Ann.  105 ;  Cooper  v. 
Ash,  76  111.  11.  A  provision  exempt- 
ing a  corporation  from  all  taxation 
applies  not  only  to  the  State  but  to 
every  public  corporation  created  by 
it.  State  Bank  v.  Charleston,  3  Rich. 
Law,  342 ;  Mayor  v.  Baltimore  Sec  R. 
Co.,  6  Gill,  288 ;  Richmond  v.  Rich- 
mond &c.  E.  Co.,  21  Gratt  604 

^  Orange  &c.  E.  Co.  v.  Alexandria, 
17  Gratt  176;  Protestant  Home  v. 
Mayor,  35  N.  J.  Law,  157;  People  v. 
Davenport,  91  N.  J.  574;  In  re  New 
York,  11  Johns.  77;  Buffalo  Ceme- 
tery V.  Buffalo,  46  N.  Y.  506.  Cf. 
Richmond  v.  Richmond  &c.  R  Ca, 
21  Gratt  604  A  provision  in  the 
charter  of  a  bank  which  provides 
that  the  payment  of  a  specified  sum 
on  each  hundred  dollars  of  capital 
stock  shall  be  "  in  full  of  all  tax  or 
bonus  "  exempts  the  bank  from  as- 
sessment for  county  or  city  taxation. 
Franklin  Co.  Court  v.  Bank,  87  Ky. 
370 ;  s.  C,  25  Am.  &  Eng.  Corp.  Cas. 
833.  A  municipal  corporation,  author- 
ized by  its  chai-ter  to  tax  "  all "  the 
real  and  personal  property  therein, 
has  no  power  to  exempt  any  of  such 
propei;ty  from  taxation.  Whiting  v. 
Town  of  West  Point  (Va.).  14  S.  E. 
Rep.  698.  Under  a  Rhode  Island  stat- 
ute permitting  any  town  council  to 
grant  the  right  to  lay  water-pipes  in 
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owned  by  a  municipality  for  public  use  cannot  be  taxed  unless 
so  provided  bj'  positive  legislation.' 

§  1445.  Exemptions  further  considered  —  Whiting  t. 
TV  est  Point. —  In  a  recent  case  in  Virginia*  the  Supreme 
Court  of  Appeals  formulated  the  point  in  issue  as  follows :  — 
"The  real  question  .  .  .  is  whether  a  municipal  corporation 
has  the  inherent  power  to  exempt  from  taxation  any  property 
which  by  its  charter  it  is  authorized  to  tax."  The  town  of 
West  Point  was  authorized  by  its  charter  to  tax  "  all  the  real 
and  personal  property "  in  the  town,  and  it  was  made  the 
duty  of  the  town  council  annually  to  appoint  an  assessor 
whose  duty  was  to  assess  "  all  personal  property  and  all  im- 
provements put  upon  real  estate  in  the  town  since  the  last 
preceding  assessment."  The  case  arose  upon  a  petition  for  a 
writ  of  mandamus  to  comTpel  the  assessor  to  assess  for  taxation 
the  property  of  the  West  Point  Terminal  Eailway  &  Ware- 
house Company,  which  had  been  exempted  from  taxation  by 
ordinance,  the  exemption  to  continue  so  long  as  the  company 

a  highway,  and  to  erect  and  luaintain    veston,  63   Tex.    14.    In    the   latter 


reseryou's,  including  the  power  to  ex- 
empt such  pipes  and  reservoirs  from 
taxation,  the  exemption  can  only  be 
made  as  one  of  the  terms  of  the  grant, 
and  cannot  be  given  to  works  already 
built  Bowen  v.  Newell,  16  R.  I.  238 ; 
S.  C,  14  Atl.  Rep.  873.  See,  also,  Lan- 
caster V.  Clayton,  86  Ky.  373 ;  S.  a,  5 
a  W.  Rep.  864;  Nashville  &c.  R.  Co. 
V.  Wilson  (Tenn.),  15  S.  W.  Rep.  446. 
1  Stein  V.  Mobile,  24  Ala.  591 ;  Way- 
land  V.  Comm'rs,  4  Gray,  500 ;  Louis- 
ville I'.  Commonwealth,  1  Duvall,  295 ; 
Water  Comm'rs  v.  Galfney,  34  N.  J. 
Law,  133 ;  Piper  v.  Singer,  4  Serg.  & 
R.  354 ;  People  v.  Doe,  36  Cat  320 ; 
Law  V.  Lewis,  46  Cal.  549 ;  People  v. 
Solomon,  51  111.  37;  Fort  Dodge  v. 
More,  37  Iowa,  388 ;  Erie  County  v- 
Erie,  113  Pa.  St  360;  Nashville 
V.  Smith,  86  Tenn.  313 ;  Rochester  v. 
Rush,  80  N.  Y.  302;  Green  v.  Hota- 
ling,  44  N.  J.  Law,  347.  See,  also, 
People  V.  Brooklyn  Assessors,  111  N. 
y.  505 :  Galveston  Wharf  Co.  v.  Gal- 


case  it  was  held  that  city  property  in 
a  wharf  was  exempt  from  taxation ; 
that  the  charge  of  a  reasonable  fee 
for  the  use  of  such  wharf  did  not 
change  its  public  Character;  that 
municipal  interest  was  exempt, 
though  individual  Interests  in  the 
same  wharf  were  taxed ;  and  that,  in 
the  absence  of  statute  or  constitu- 
tional provision,  municipal  property 
was  exempt  But  property  owned 
by  the  municipality  merely  for  the 
convenience  or  profit  of  its  oitiz?ns 
would  be  taxed  under  a  general 
statute  embracing  like  property 
owned  by  a  private  corporation. 
Bailey  v.  New  York,  8  Hill,  531; 
Storrs  V.  Utica,  17  N.  Y.  104;  West- 
ern &c.  Society  v.  Philadelphia,  31 
Pa.  St  175;  Comm'rs  v.  Dockett  30 
Md.  468 ;  Detroit  v.  Corey,  9  Mich. 
165. 

2  Whiting  V.  West  Point  (Va., 
1893),  14  S.  E.  Rep.  698 ;  S.  C.,  15  L  E. 
An.  860,  and  valuable  note. 


1308  TAXATIOK.  [§  1445. 

should  keep  its  principal.  oiBce  in  Virginia  within  the  corpo- 
rate limits  of  the  defendant  town.  Nothing  was  said  in  the 
charter  about  making  exemptions.  Lewis,  J.,  declared  it  to 
be  a  clear  doctrine,  both  upon  principle  and  authority,  that 
the  corporation  had  no  power  to  make  the  exemption.  "A 
municipal  corporation  has  no  element  of  sovereignty.  It  is  a 
mere  local  agency  of  the  State,  having  no  other  powers  than 
such  as  are  clearly  and  unmistakably  granted  by  the  law- 
making power.  .  .  .  The  power  of  taxation  is  not  only 
an  attribute  of  sovereignty,  but  it  is  essential  to  the  existence 
of  government ;  and  as  all  are  protected  by  the  government, 
so  all  should  contribute  to  its  support.  .  .  .  So,  also,  is 
the  power  to  make  exemptions  sovereign  in  its  nature  and 
likewise  resides  in  the  legislature  unless  the  constitution  other- 
wise ordains.  It  is  therefore  a  legal  solecism  to  say  that  the 
power  of  exemption  or  any  other  sovereign  power  is  inherent  in 
a  municipal  corporation,  which,  though  invested  with  certain 
governmental  powers  for  local  purposes,  is  in  no  pai-ticnlar 
sovereign."  The  court  referred  to  some  of  the  leading  cases 
in  point,'  and  proceeded:  —  "These  authorities,  which  are 
only  a  few  of  many  that  might  be  cited  to  the  same  effect, 
show  that  the  rule  requiring  all  municipal  powers  to  be  con- 
strued strictly  applies  especially  to  a  case  like  the  ^present ; 
and  the  reason,  as  already  suggested,  is  this:  that  the  power 
of  taxation,  being  an  attribute  of  sovereignty,  can  be  exer- 
cised only  by  the  sovereign.  Hence,  when  delegated  by  the 
legislature  to  a  municipal  corporation,  the  latter  is  considered 
as^o  hao  viae  the  agent  of  the  State,  acting  for  the  benefit- 

•  State  u  Hannibal  &c.  R.  Co.,  75  the  right  to  make  exemptioijs.    It 

Mo.  209,  in  which  "the  court  rested  was  said,  moreover,  that  the  idea  of 

its  decision  upon   the  ground  that  taxation  imports  equality  of  appor- 

the  power  to  .make  exemptions  was  tionment;  that  it  is  this  which  dis- 

not  conferred  by  the  city's  charter,  tinguishes  taxation  from   arbitrary 

and  that  the  delegated  power  to  tax  exaction ;  and  that  the  exemption  of 

was  in  the  nature  of  a  public,  trust,  the  property  of  one  person  casts  an  in- 

which  could  not  be  surrendered  in  equitable  burden  upon  others  not  thus 

whole  or  in  part.    No  argument,  it  graciously  favored."    The  same  prin- 

was  said,  was  necessary  to  show  that  ciple  was  enforced  in  Austin  u  Aus- 

the  same  principle  which  forbids  the  tin  Gas-light  &c.Co.,  69  Tex.  180,  and 

absolute  cession  by  a  municipality  of  Wilson  v.  Sutter  County  Supervisors, 

this   power    likewise    forbids    that  47  Cal.  91. 
which  approximates  thereto,  namely, 
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of  the  municipality.  In  other  words,  the  municipality,  in  the 
eye  of  the  law,  is  the  hand  of  the  State  by  which  the  tax  is 
laid  and  collected.  Therefore  the  statutory  authority  must  be 
strictly  pursued;  for  as  an  agency  to  sell  does  not  impily  an 
agency  to  bay,  so  neither  does  a  delegated  power  to  tax  impl}' 
a  power  to  exempt.  If  this  were  not  so,  and  if  a  municipal 
corporation  could  at  pleasure  exempt  the  property  of  one 
person,  it  could  exempt  the  property  of  all,  and  thus  deprive 
itself  of  the  means  of  existence  or  of  accomplishing  the  ob- 
jects for  which  it  was  created." ' 

§  1446.  Remedies. —  A  general  discussion  of  the  remedies 
of  tax-payers  will  be  found  in  another  chapter.'  The  only 
remedy  for  over-taxation  is  that  given  by  statute,  and  abate- 
ment is  the  usual  remedy.  In  the  absence  of  fraud  the 
courts  can  afford  no  relief.'  When  there  is  no  statutory  pro- 
vision a  tax-payer  can  maintain  an  action  against  a  munici- 
pality only  when  the  circumstances  are  such  as  to  render 
repayment  equitable.^ 


1  Whiting  V.  West  Point  (Va., 
1893),  14  S.  E.  Rep.  698 ;  S.  a,  15  L.  R. 
An.  860.  The  court  cited  in  support 
of  its  views,  Oilman  v.  Sheboygan, 
2  Black,  510;  Langhorne  v.  Eobin- 
son,  SO  Gratt.  661 ;  Richmond  v.  Rich- 
mond &c.  R  Co.,  21  Gratt  604,  pro- 
nouncmg  Williamson  v.  Massey,  33 
Gratt  337,  Cited  by  defendant,  not  in 
point  and  refusing  to  be  bound  by 
Danville  v.  Shelton,  76  Va.  325,  on 
the  ground  that  the  case  was  heard 
by  only  a  part  of  the  court  and  that 
it  was  also  probably  decided  on  an- 
other point 

2  See  chapter  XXXVIII,  infra. 

3  Republic  &o.  Co.  v.  Pollack,  75 
III.  392 ;  Ottawa  Glass  Co.  v.  McCaleb, 
81  111.  556;  Hicks  v.  Westport,  130 
Mass.  480;  Preston  v.  Boston,  12 
Pick.  7;  Sherwin  v.  Wigglesworth, 
129  Mass.  64;  Vose  v.  Willard,  47 
Barb.  320.  Non-abatement  is  no  evi- 
dence of  payment  Milford  v.  Green- 
bush,  77  Me.  330 ;  &  a,  9  Am.  &  Eng. 


Corp.  Cas.  71.  City  taxes  assessed  and 
collected  by  mistake  upon  farm  land, 
paid  under  fear  that  property  will  be 
sold,  may  be  recovered  back.  Louis- 
ville V.  Anderson,  79  Ky.  834;  s.  C,  3 
Am.  &  Eng.  Corp.  Cas.  585.  Volun- 
tarily paid  taxes  cannot  be  recovered. 
Snell  V.  Campbell,  34  Fed.  Rep.  880 ; 
S.  C,  9  Am.  &  Eng.  Coi-p.  Cas.  472. 

^WooUey  v.  Staley,  39  Ohio  St 
354;  Indianapolis  v.  McAvoy,  86  Ind. 
587;  Tupelo  v.  Beard,  56  Miss.  532; 
Weber  v.  San  Francisco,  1  Cal.  455 ; 
Kellogg  V.  Ely,  15  Ohio  St.  64;  Tash 
V.  Adams,  10  Cush.  253;  Warren  v. 
Grand  Haven,  30  Mich.  24 ;  Peoria  v. 
Kidder,  26  111.  351 ;  Pease  v.  Whit- 
ney, 8  Mass.  93 ;  La  Fayette  v.  Fowler, 
34  Ind.  140;  Patterson  v.  Baumer, 
43  Iowa,  477 ;  Harwood  v.  Huntoon, 
51  Mich.  639 ;  Carroll  County  v.  Gra- 
ham, 98  Ind.  279 ;  Ware  v.  Percival, 
61  Me.  391 ;  Eifert  v.  Town  of  Cen- 
tral Covington  (Ky.),  15  S.  W.  Rep. 
180. 
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§  1447.  The  same  subject  continued.—  If  the  statute  law 
is  silent  on  the  subject,  three  conditions  must  concur  to  make 
a  municipality  liable  to  refund  taxes  paid  to  a  collector :  — 
(1)  The  payment  must  have  been  illegal  and  void ;  (2)  the  tax 
must  have  been  paid  under  compulsion  or  the  legal  equivalent ; 
(3)  it  must  have  been  received  to  the  use  of  the  municipality.^ 
But  it  is  a'  well-settled  principle  that  money  voluntarily  paid 
through  ignorance  or  mistake,  with  a  full  knowledge  of  the 
facts,  cannot  be  recovered ;  ^  and  taxes  voluntarily  paid  are  not 
recoverable  in  the  absence  of  statute,  the  only  remedy  being 
an  appeal  to  the  legislative  authority.' 


•Lyons  v.  Cook,  9  111.  App.  543; 
First  Nat.  Bank  v.  Americus,  68  Ga. 
119;  Winter  v.  Montgomery,  65  Ala. 
403.  And  there  must  be  actual  pay- 
ment Savannah  v.  Feely,  66  6a.  31. 
See,  also,  Howard  v.  Augusta,  74  Me. 
79;  De  Fremery  v.  Austin,  53  Cal. 
883;  Meek  v.  McClure,  49  Cal.  628; 
Bank  of  Santa  Rosa  v.  Chalfant,  52 
Cal.  170 ;  Scott  v.  Chickasaw,  53  Iowa, 
47 ;  s.  U,  3  N.  W.  Eep.  825 ;  Callanan 
».  Madison,  45  Iowa,  561 ;  Brownlee 
tt  Union,  53  Iowa,  489.  The  party 
must  not  have  elected  to  proceed  in 
any  remedy  he  may  have  had  against 
the  assessor  or  collector.  Ware  v. 
Peroival,  61  Me.  391. 

-  Peterborough  v.  Lancaster,  14  N. 
H.  383 ;  Raisler  v.  Mayor,  66  Ala.  198. 
Burden  is  on  plaintiff  to  show  lack  of 
knowledge  of  illegality  of  tax.  Trip- 
ler  V.  New  York  City,  17  N.  Y.  Supl. 
750. 

'  St-  Joseph  V.  Buckman,  57  Ind.  96 ; 


Shoemaker  v.  Grant,  36  Ind.  175. 
See  Logansport  v.  La  Rose,  99  Ind. 
117 :  s.  C,  8  Am.  &  Eng.,  Corp.  Cas. 
512.  Complaint  alleging  that  timber 
was  taxed  in  the  wrong  district,  and 
that  action  is  to  recover  illegal  taxes 
paid  under  protest,  states  a  good 
cause  of  action.  Washburn  v.  Osh- 
kosh,  60  Wis.  453 ;  s.  C,  5  Am.  &  Eng. 
Corp.  Cas.  517.  A  collector  of  taxes, 
when  sued  for  money  which  he  has 
failed  to  pay  over,  cannot  set  oflE  a 
debt  to  himself  from  the  municipal- 
ity for  which  he  has  collected  the 
taxes.  Waterbury  v.  Lawlor,  51  Conn. 
171.  The  question  whether  or  not  a 
town  is  legally  incorporated  cannot 
be  raised  by  bill  to  enjoin  the  tax 
collector  of  the  town  from  selling 
complainant's  property  for  taxes 
levied  by  the  town,  complainant's 
remedy  being  by  quo  warranto. 
Bateman  v.  Florida  Commercial  Co. 
(Fla.),  8  So.  Rep.  51. 
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§  1448.  Highway  defined  — Different 
kinds. 

1449.  Modes  of  creating  highways. 

1450.  Dedication    of    highway.  — 

Nature  and  requisites; 

1451.  Dedication  continued  —  Evi- 

dence and  presumptions. 

1452.  P'ootways  —  Dedication,  etc. 

1453.  Conditional  or  qualiiied  ded- 

ication —  Revocation. 

1454.  Acceptance    of   highway  — 

Nature  of. 

1455.  Dedication     by    States,    by 

cities. 

1456.  The    subject   of   dedication 

continued. 

1457.  Immemorial  public  user  of 

highways. 

1458.  Acquiring  streets  by  prescrip- 

tion. 

1459.  The    same    subject   contin- 

ued —  Prescription  in  va- 
rious States. 

1460.  Appropriating  land  for  high- 

way —  Damages. 

1461.  Laying  out  highway  —  Com- 

pliance with  statute. 
1463.  The  same  subject  continued. 

1463.  Laying   out  —  Property    ex- 

eiiipt  from. 

1464.  Laying  out  —  Private  own- 

er's rights. 

1465.  Proceedings      to      establish 

highways  —  Parties  —  No- 
tice. 

1466.  Laying  out  —  Petition  —  Ju- 

risdictional facts. 

1467.  The    same    subject   contin- 

ued —  Objections  to  peti- 
tion. 


1468.  Abandonment  of  highway  by 

non-user. 

1469.  Discontinuing    or   vacating 

highways. 

1470.  Bridges  —  Part  of  highway, 

etc. 

1471.  Bridges  over  navigable  rivers 

and  waters. 

1473.  Bridges  between  States  —  Be- 
tween counties. 

1473.  County  bridges. 

1474  County  commissioners'  dis- 
cretion as  to  erection  of 
bridges. 

1475.  City  bridges. 

1476.  Bridges  in  towns  and  town- 

ships and  boroughs. 

1477.  Contribution     to     cost     of 

bridges. 

1478.  County  liability  for  neglect- 

ing to  repair  bridges. 

1479.  General     duty     to      repair 

bridges. 

1480.  Latent  defects  —  Duty  to  in- 

spect bridges. 

1481.  Eule  as  to  heavy  loads  on 

bridges. 

1483.  Abutting  owners'  rights  and 
easements. 

1483.  Thfc  same  subjeut  continued. 

1484!  Liability  for  defective  con- 
struction. 

1485.  Defective    highway    plan  — 

Liability  for. 

1486.  The  same  subject  continued. 

1487.  Duty  to  keep  streets  reason- 

ably safe. 

1488.  Highway  duty  of  New  York 

towns  and  villages, 

1489.  Excuse  of  want  of  funds. 
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1490.  Primary  municipal  duty  — 

Abutting  owners'  liability. 

1491.  Municipal  and  abutting  own- 

ers' statutory  liabilty. 

1493.  Limited  liability  for  acts, 
etc.,  of  independent  con- 
tractors. 

1493.  Municipal  duty  of  supervis- 
ion over  others. 

1494  General  municipal  liability 
for  neglect  of  streets. 

1495.  Municipal  liability  in   Mich- 

igan. 

1496.  The  same  subject  continued — 

The  rule  in  other  States. 

1497.  Exceptions    to    the   general 

rule. 

1498.  Duty  of  keeping  streets  safe 

to  whom  due. 

1499.  Liability  for  ways  which  pub- 

lic is  invited  to  use. 

1500.  Not  liable  for  whole  width 

of  rural  highways.. 

1501.  Municipal   recourse    against 

third  persons. 

1502.  Transfer  of  liability. 

1503.  Liability  when  defects  con- 

cur with  other  causes. 

1504.  PlaintiS's  concurring  act  in 

cases  of  danger  and  exi- 
gency. 

1505.  Limited  liability  in  grading 

streets. 

1506.  Liability  in  respect  of  latent 

defects. 

1507.  Municipal  liability  as  to  snow 

and  ice. 

1508.  The  same  subject  continued. 

1509.  The  same  subject  continued — 

Notice. 

1510.  Liability  for  obstructions. 

1511.  The  same  subject  continued — 

Obstructions    for    private 

convenience. 
1513.  Liability  for  structures  over 

the  street. 
1513.  Municipal  liability  for  fright 

of  horses. 


§  1514.  Duty  to   light  streets  —  To 
light  excavations,  etc. 

1515.  Crossings— Duty  to  keep  safe. 

1516.  Sidewalk  openings  and  exca- 

vations —  Coal  holes. 

1517.  Duty  as  to  railings  and  bar- 

riers. 

1518.  Founderous   highway  —  De- 

viation from. 

1519.  When  notice  of  defect  may 

he  imputed  to  municipality. 

1520.  When  notice  should  not  be 

imputed. 

1521.  Notice  when  a  question  for 

the  jury. 

1532.  Notice  from  similar  accidents. 

1533.  When  notice  is  not  necessary. 

1534.  Notice  to  oGBcers,  etc. 

1535.  Notice  of  injury. 

1536.  The  same  subject  con  tinned — 

Requisites  of  notice. 

1537.  The  same  subjectcontinued — 

Illustrations    of   sufficient 
notice. 

1538.  Pleading    of    notice  — Evi- 

dence of. 

1539.  Preliminary  presentment  of 

claim. 

1530.  Evidence  of  specific  defect 

1531.  Subsequent    repairs  as   evi- 

dence. 
1533.  Evidenceofcontributoryneg- 

ligenca 
1533.  Instructions  to   jury  —  May 

supplement  each  other. 
1534  Correct    instructions   as   to 

negligence  illustrated. 

1535.  Interest  on  damages  for  in- 

juries. 

1536.  Contributory    negligence  — 

Knowledge  of  danger. 

1537.  Negligence  in  the  presence 

of   danger  —  Lawful    ob- 
structions. 

1538.  The  same  subject  continued. 

1539.  Duty  to  look  and  listen. 

1540.  Pedestrians'     duty     to     use 

crossings  and  sidewalks. 
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§  1541.  The  same  subject  continued — 
Care  required  at  night 

1543.  Infirm  persons  —  Duty  of 
caution. 

1543.  Intoxication  as  contributory 
negligence. 


§  1544.  Violation  of  ordinance,  etc., 
as  contributory  negligence. 

1545.  Travelers'  haste. 

1546.  Pleading  and  proof  as  to  con- 

tributory negligence. 


§  1448.  Highway  defined  —  Diiferent   binds.— If  a  way 

is  used  for  passing  and  repassing  and  is  common  to  all,  it  is  a 
highway,  whether  called  a  road,  street  or  public  square.'  It 
is  not  essential  to  a  highway,  at  common  law,  that  it  be  a 
thoroughfare  —  it  may  be  a  cul  de  sac?  Piers  and  wharves  at 
the  end  of  city  streets  are  usually  mere  extensions  of  them, 
which  may  belong  to  the  city  for  the  public  benefit ; '  and  the 
city  is  as  liable  for  their  safe  condition  as  for  any  other  part 
of  the  street.*  The  part  of  a  navigable  river  lying  within  a 
city  boundary  is  not  a  highway  the  city  is  bound  to  keep 
safe  for  public  use,'  unless  m.ade  so  by  statute."  The  sea  shore, 
between  high  and  low  water-mark,  is  not  a  highway  for 
travel  on  foot  or  in  vehicles,  and  no  one  is  entitled  to  damages 


•State  V.  Eastman,  109  N.  C.  785; 
Watertown  v.  Cowan,  4  Paige,  510 ; 
State  I'.  Wilkinson,  2  Vt  480 ;  Tliomas 
V.  Brooklyn,  58  Iowa,  438;  Macom- 
ber  V.  Nichols.  34  Mich.  313 ;  State 
V.  Long,  94  N.  C.  896 ;  State  v.  Smith, 
100  N.  C.  550. 

"  People  x\  Kingman,  34  N.  Y.  559 ; 
Saunders  v.  Townsend,  36  Hun,  308 ; 
Peckham  r.  Lebanon,  .39  Conn.  335 ; 
Eugby  Charity  v.  Merryweather,  11 
East,  375.  In  the  Kingman  case  just 
cited  Denio,  J.,  said: — "Highways 
and  streets  having  no  issue  at  one  ex- 
tremity are  quite  common  and  indeed 
indispensable  in  many  parts  of  the 
country.  Take  the  case  of  roads 
leading  into  the  northern  wilderness 
of  this  State.  They  extend  as  far  as 
the  country  is  settled,  where  they 
stop  and  remain  in  that  condition 
until  the  progress  of  the  settlements 
warrants  their  further  extension.  If 
it  were  held  they  could  not  be  laid 
out   unless  they  should    run    quite 


across  the  mountains  to  the  northern 
slope.  It  would  be  impossible  that 
they  should  ever  be  established.  The 
same  is  true  of  roads  laid  out  and 
extending  into  the  original  forests. 
.  .  .  For  siniilar  reasons,  in  m^ny 
cities  and  villages  there  are  short 
streets  leading  to  ravines  and  cliffs, 
whence  there  can  be  no  outlet  and 
where  they  must  necessarily  stop. 
The  same  is  true  of  streets  running 
to  uunavigable  waters  or  to  points 
on  the  sea  shore  where  there  cannot 
be  a  harbor  or  landing  place."  But 
see  Holdane  v.  Cold  Spring,  33  Barb. 
103;aff'd,  21N.  Y.  474. 

3  In  Matter  of  N.  Y.  Central  R  Co., 
77  N.  Y.  248, 257 ;  Kadway  v.  Briggs, 
37  N.  Y.  256. 

<  Macauley  v.  New  York,  67  N.  Y. 
603. 

»  Coonley  v.  Albany,  133  N.  Y.  145 ; 
Seaman  v.  Mayor,  80  N.  Y.  339. 

6  Mobile  County  v.  Kimball,  103  U, 
S.  691. 
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for  any  defect  therein ;  *  and  the  public  hare  no  highway  along 
the  margin  of  navigable  rivers  and  lakes  without  express 
grant  or  prescription.*  At  common  law  the  term  highway 
includes  a  footway,'  but  where  it  occurs  in  a  statute  it  must 
be  construed  in  the  light  of  its  context;  as,  for  instance,  in 
some  of  the  Massachusetts  statutes  a  highway  is  a  public  way 
within  the  jurisdiction  of  the  county,  in  distinction  from  a 
town-way,  of  which  a  town  or  city*has  jurisdiction.*  No  such 
distinction,  however,  prevails  in  the  city  of  Boston,  where 
under  the  statute  all  ways  are  to  be  laid  in  a  uniform  manner 
by  the  street  commissioners.'  It  is  sometimes  evident  from 
the  language  of  a  statute  that  the  word  "highway"  or 
"  road"  therein  does  not  include  city  streets.*  A  public  alley 
is  not  a  highway  under  the  Michigan  statute  of  1887  giving 
a  remedy  for  injuries  sustained  on  defective  streets  and  high- 
ways.' Ordinarily  bridges  are  merely  parts  of  highways.' 
At  the  end  of  this  chapter  there  is  a  "  ITote  on  Periodical 
Highway  Literature." 

§  1449.  Modes  of  creating  highways. —  Public  high^yays 
may  be  created  in  four  ways :  —  (1)  By  proceedings  under  the 
statute;  (2)  by  prescription  which  creates  the  presumption  of 
a  grant  of  the  right  of  way  for  public  use;  (3)  by  dedication 
through  offer  and  implied  acceptance,  where  the  principle  of 
estoppel  prevents  the  owner  of  the  land  from  revoking  his 
offer  after  the  public  have  acted  on  it  so  long  that  such  revo- 
cation would  be  a  fraud  on  the  public;  (4)  by  dedication 
'through  offer  and  actual  acceptance^,' 

1  Murphy  v.  Brooklyn,  98  N.  Y.  643.  «  Act  of  Pennsylvania  of  May  8, 

2Ledyard  v.  Ten  Eyck,  36  Barb.  1889,  entitled    "An   act  fixing   the 

102.  number  of  road   and  bridge  view- 

'  Tyler  v.  Stui-dy,   108  Mass.  196;  ers,"    does    not  apply    to   the    city 

Orman  v.  Cheworth,  6  Mad.  163 ;  Rex  of  Philadelphia.    It  is  apparent,  for 

V.  Burgess,  3  Burr.  908;  Mercer  v.  various  reasons,  that  it  was  not  in- 

Woodgate,  L.  R.  5  Q.  B.  36.  tended  that  the  term  "  road  "  should 

*  Boston  &c.  R.  Co.  v.  Boston,  140  embrace  city  streets.    Sewer  Street, 

Mass.    87 ;      Blackstone   v.    County  8  Pa.  Co.  Ct  Rep.  336. 

Comm'rs,  108   Mass.   68 ;    Butchers'  '  Face  v.  Ionia  City,  90  Mich.  i04. 

Ass'n  V.  Boston,  139  Mass.  290 ;  Den-  »  Huggans  v.  Riley,  135  N.  Y.   88, 

ham  u  County  Comm'rs,   108  Mass.  93;    Westfield     Borough    v.    Tioga 

303 ;  Valentine  v.  Boston,  23  Pick.  75,  County,  150  Pa.  St  153. 

5  Commonwealth    v.    Boston,      16  « In  Cohoes  v.  Delaware  Canal  Co., 

Pick.  443.  47  N.  Y.  St.  Rep.  613  (Oct.,  1893',  it  ap- 
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§  1450.  Dedication  of  highway  —  Nature  and  requisites. 

The  dedication  of  land  for  a  highway  is  essentially  of  the  nat- 
ure of  a  gift,  and  there  can  be  no  gift  Avithout  surrender  by 


peared  that  in  1835  the  Cohoes  Com- 
pany, owner  of  the  locus  in  quo,  kept 
at  its  oflSce  a  map  upon  which  the 
land  in  'question  was  designated  as 
Van  Rensselaer  sfreet,  and  liled  a 
copy  in  the  Albany  county  clerk's 
ofBce.  It  sold  lots  and  bounded  them 
on  the  street,  which  was  mapped  as 
eighty  feet  wide,  and  for  nearly  its 
whole  length  and  on  its  west  side  an 
open  canal  thh-ty  feet  wide.  In  1853 
a  railroad  company  of  which  defend- 
ant is  successor,  having  agreed  with . 
the  Cohoes  Company  as  to  location 
and  damages,  filed  a  map  designating 
the  street  in  the  same  manner.  From 
1845  persons  drove  along  the  part  of 
the  street  not  occupied  by  the  rail- 
road tracks.  The  city  of  Cohoes  was 
incorporated  in  1889,  and  in  1874  its 
common  council  passed  a  resolution 
declaring  Van  Bensselaer  street  a 
public  highway,  and  that  the  same 
be  graded,  but  only  a  small  portion 
of  it  was  ever  worked.  In  1883  the 
Cohoes  Company  conveyed  to  de- 
fendant ail  its  interest  in  the  street. 
In  an  action  between  the  city  and 
the  defendant  canal  company  the 
Court  of  Appeals,  reversing  the  courts 
below,  held  that  Van  Rensselaer 
street  became  a  public  highway  by 
dedication  in  1853,  and  had  never 
ceased  to  be  such.  Vann,  J.,  speak- 
ing for  the  court,  said :  —  "  Public 
highways  may  be  created  in  four 
ways :  —  1.  By  proceedings  under  the 
statute.  3  R  8.,  8th  ed.,  p.  1373  et 
seq.;  also  p.  1383,  §  100.  3.  By  pre- 
scription, or  when  land  is  used  by 
the  public  for  a  highway  for  twenty 
years,  with  the  knowledge  but  with- 
out the  consent  of  the  owner.  The 
presumption  of  a  grant  of  the  right 
of  way  springs  from  the  mere  lapse 


of  said  period  of  time  in  connection 
with  the  adverse  user  by  the  public. 
3.  By  dedication  through  offer  and 
implied  acceptance,  or  where  the 
owner  throws  open  his  land,  intend- 
ing Co  dedicate  it  for  a  highway,  and 
the  public  use  it  for  such  a  length  of 
time  that  they  would  be  seriously  in- 
convenienced by  an  interruption  of 
the  enjoyment  This  rests  upon  the 
principle  that  the  owner  is  estopped 
from  revoking  his  offer  after  the 
public  have  acted  on  it  for  so  long  a 
period  that  it  would  be  a  fraud  upon 
them  if  he  were  permitted  to  do  so. 
No  particular  length  of  time  is  re- 
quired to  effect  such  a  dedication,  as 
every  case  of  an  estoppel  in  pais 
necessarily  depends  upon  its  own 
facts.  4.  By  dedication  through  offer 
and  actual  acceptance,  or  where  the 
owner  throws  open  his  land  and  by 
acts  or  words  invites  acceptance  of 
the  same  for  a  highway,  and  the 
public  authorities  in  charge  of  the 
subject  formally  or  in  terms  accept 
it  as  a  highway.  In  the  absence  of 
an  actual  conveyance  the  owner  does 
not  part  with  his  title  to  the  laud, 
but  only  with  the  right  to  posses- 
sion for  the  purpose  of  a  highway. 
Though  there  has  been  some  conflict 
of  opinion  upon  the  subject,  we  un- 
derstand this  to  be  the  law  as  estab- 
lished by  the  weight  of  authority  in 
this  State.  Flack  v.  Green  Island  Vil- 
lage. 133  N.  Y.  107, 118 ;  S.  C,  33  N.  Y. 
St.  Rep.  339 ;  Driggs  v.  Phillips,  103  N. 
Y.  77 ;  S.  G,  3  N.  Y.  St.  Rep.  69 ;  People 
V.  Loehfelm,  103  JST.  Y.  1 ;  Cook  v.  Har- 
ris, 61  N.  Y.  448, 454 ;  Holdane  v.  Cold 
Spring,  31  N.  Y.  474;  McMannis  v. 
Butler,  51  Barb.  436;  Carpenter  v. 
Gwynn,  85  Barb.  395;  Wiggins 
V,  Tallmadge,  11  Barb.  457 ;  Clements  ' 


1406 


HIGHWAYS. 


[§  1450. 


the  donor  and  aeeeptance  by  tbe  donee.*  A  most  -satisfactoty 
mode  of  dedication  is  effected  by  the  owner's  deed,  and  such  a 
deed  is  not  affected  by  subsequent  condemnation  proceed- 
ings.^ It  is  not  essential  that  the  dedication  be  in  writing ;  * 
but  if  not,  the  owner's  acts  and  declarations  must  be  clear  and 
decisive  showing  his  intent  to  dedicate  the  land  absolutely  to 
the  public  use.*  The  gift  or  dedication  by  the  land-owner 
may  be  proved  by  a  map  made  or  referred  to  by  him  lay- 
ing out  the  street  for  the  public  use,'  or  by  his  bond  binding 
him  to  convey  the  land  for  a  highway,®  or  by  his  fencing  it 
off  as  a  street  and  consenting  to  its  designation  as  such  on 
the  village  map,'  though  his  title  to  the  land  may  not  have 
been  formally  divested.' 


V.  West  Troy,  10  How.  Pr.  199;  Ward 
V.  Davis,  3  Sandf.  503;  Hunter  v. 
Sandy  HiU,  6  Hill,  407 ;  Denning  v. 
Roome,  6  Wend.  651 ;  Golden  v.  Thwr- 
bur,  2  Johns.  434.  The  same  rule 
prevails  in  the  Supreme  Court  of  the 
United  States,  in  the  courts  of  most 
of  the  States,  and  in  England.  Cin- 
cinnati V.  White,  6  Pet  431 ;  Barclay 
V.  Howell,  6  Pet  499;  Buchanan  v. 
Curtis,  i25  Wis.  99 ;  Marcy  v.  Taylor, 
19  III.  634;  Greene  v.  Town  of  Ca- 
naan, 29  Conn.  157 :  Kennedy  v.  Le 
Van,  23  Minn.  513;  Waterloo  City  v. 
Union  Mill  Co.,  73  Iowa,  487;  State 
V.  Track,  6  Vt  355 ;  Abbott  v.  Mills, 
3  Vt  521,  536;  Hobbs  «.  Lowell,  19 
Pick.  405;  State  u.HiU,  10  Ind.  319; 
Price  V.  Town  of  Breckenridge,  92 
Mo.  379;  Wolf  v.  Bross,  72  Tex.  133; 
Commonwealth  v.  McDonald,  16 
Serg.  &  R  390 ;  Doe  v.  Jones,  11  Ala. 
64,  84 ;  Dovaston- «.  Payne,  3  Sm.  L. 
Cas.  143,  153,  note;  Rugby  Charity  w 
Merry  weather,  H  East,  375,  n ;  The 
King  V.  Leake,  5  B.  &  Ad.  469 ;  Lade 
V.  Shepherd,  2  Str.  1004;  Jarwis  v. 
Dean,  3  Bing.  447 ;  Woodger  v.  Had- 
den,  5  Taunt  126 ;  Regina  v.  Petrie, 
80  Eng.  L.  &  Eq.  207.  There  are 
some  cases  holding  otherwise  and 
others  that  have  been  supposed  to 


hold  otherwise,  but  upon  examina- 
tion it  will  be  found  that  they  de- 
pended on  local  statutes  or  special 
circumstances.  Underwood  u  Stuy- 
vesant,  19  Johns.  181 ;  Laws  1787. 
ch.  61,  88;  Laws  1797,  ch.  48;  Laws 
1799,  ch.  70 ;  Oswego  v.  Oswego  Canal 
Co.,  6  N.  Y.  257,  266;  Laws  1811,  ch. 
231." 

•  Flack  V.  Green  Island  Village,.  123 
N.  Y.  107;  Cook  v.  Harris,  61  N.  Y. 
448. 

^Parker  v.  St  Paul,  47  Minn.  817. 

'Vandemark  v.  Porter,  40  Hun, 
397;  Marble  v.  Whitney,  38  N.  Y. 
297. 

*  Niagara  &c.  Bridge  Co.  v.  Bach- 
man,  66  N.  Y.  361. 

5  People  V.  Loefefolm,  103  N. :  Y.  1 ; 
Bissell  V.  N.  Y.  Central  R.  Co.,  23 
N.  Y.  61 ;  Story  v.  N.  Y.  El.  R.  Co., 
90  N.  Y.  122. 

6  Cook  V,  Harris,  61  N.  Y.  448. 
^Holdane  v.  Cold  Spring,  21  N.  Y. 

474. 

8  Where  a  street  in  New  York  city 
was  widened  from  forty  to  Sixty  feet 
and  accordingly  used  by  the  public 
for  nineteen  years,  though  no  legal 
measures  had  been  taken  to  divest 
the  owner's  title,  it  was  held  that  his 
non-claim  for  so  long,  together  with 
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§  1451.  Deflication  continued  —  Evidence  and  presump- 
tions.— The  mere  reference  by  a  grantor  of  land  to  an  offi- 
cial map,  whereon  the  land  in  question  is  designated  as  a  street, 
does  not  amount  to  a  dedication  of  it.'  The  mere  making  of 
a  map  which  is  not  filed  of  record  is  not  an  offer  to  dedicate. 
Persons  who  buy  on  faith  of  the  representation  of  the  street 
upon  the  mkp  may  compel  the  opening  of  the  street,  but  if 
the}'  do  not  the  public  cannot  complain.''  Where,  for  more 
than  five  years,  an  owner  does  not  object  to  the  use  of  his  land 
as  a  public  road,  the  presnraption  is  that  he  has  dedicated  the 
strip  so  used  for  a  road;'  and  this  presumption  is  confirmed 
by  the  fact  of  his  assisting  in  laying  out  the  road ;  *  and  the 
fencing  off,  so  as  to  have  it  outside,  of  a  strip  of  land  the  pub- 


Ihe  payment  by  him  of  an  assessment 
for  paving  the  street  to  the  full  width 
and  the  recognition  of  the  appropria- 
tion, of  the  twenty  feet,  were  suffi- 
cient to  establish  tlie  public  right  to 
use  the  street  to  the  full  width  of 
sixty  feet  Denning  v.  Roome,  6 
Wend.  651. 

•Cook  V.  Sudden,  94  Cal.  443.  In 
Cerf  V.  Pfleging,  94  Cal.  131,  the  mere 
adoption  by  the  town  authorities  of 
an  official  map  of  the  town,  which 
showed  a  streetlaid  out  through  land 
in  the  occ^'pation  of  a  private  per- 
son, was  held  not  to  affect  his  right 
to  the  land  so  designated  as  a  steeet ; 
and  the  fact  that  his  grantees  also 
described  the  land  by  reference  to 
the  map  did  not  have  the  effect  of  a 
dedication.  A  street  officially  mapped 
may  be  as  good  a.  landmark  as  a 
street  legally  established,  but  a  mere 
reference  to  it  by  the  owner  of  land 
does  not  dedicate  his  land  as  a  street. 
In  re  Brooklyn  Strtet,  118  Pa.  St. 
640,  where  the  court  said :  —  "  Where 
a  municipality  lays  out  streets  upon 
the  land  of  a  citizen,  it  is  not  the  act 
of  the  Qwner  in  any  sense,  and  hence 
there  is  np  necessity  for  an  implica- 
tion of  a  covenant  against  the  owner 
to  give  his  lantl  to  the  public  without 


compensation,  nor  even  to  dedicate 
to  public  use.  Why,  then,  shall  these 
implications  be  made  where  the  street 
is  laid  out  by  municipal  action  and 
the  owner  does  nothing  as  to  the 
public,  and  nothing  as  to  his  private 
grantee  except  to  refer  as  matter  of 
description  to  a  street  laid  out  but 
not  opened  by  public  authority." 

2  People  V.  Reed,  81  Cal.  70:  Cook 
V.  Sudden,  94  Cal.  443.  The  mere 
making  of  a  map  of  one's  land,  on 
which  streets  and  squares  are  de- 
noted, followed  by  no  dealing  with 
the  land  by  the  owner  or  the  public 
in  reference  thereto,  is  not  sufficient 
to  show  a  dedication.  Berry  v.  Mc- 
Comb  City,  69  Miss.  882;  San  ford  v. 
Meridian,  53  Miss.  883.  But  where  in 
his  deeds  to  purchasers  he  describes 
according  to  a  plat  into  lots  and 
streets,  and  according  to  a  survey 
which  has  been  incorporated  into 
the  city  maps,  a  dedication  is  made 
out.  Witherspoon  v.  Meridian,  69 
Miss.  288.  See,  also,  Beatty  v.  Litus, 
47  N.  J.  L.  89,  91. 

spiummer  v.  Sheldon,  94  Cal.  533; 
Patterson  v.  Munyan,  93  Cal.  186. 

<  Witter  V.  Damitz  (Wis.),  51  N.  W. 
Rep.  575 ;  Gerberling  v.  Winnenberg, 
51  Iowa,  125. 
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lie  are  accustomed  to  use  for  travel,  creates  such  a  prcsnrap- 
tion ; '  but  his  consent  that  his  land  be  used  in  order  to  reach 
a  public  road  does  not  amount  to  a  dedication ;  ^  nor  user  of 
the  public  without  his  knowledge,  where  he  has  continued  to 
pay  taxes  upon  the  locus  in  quo? 

§  1452.  Footways  —  Dedication^  etc. — ^^At  common  law  in 
England  public  footways  might  be  created  by  dedication  or 
prescription,*  and  this  is  the  rule  in  several  of  the  States.* 

§  1433.  Conditional  or  qnalified  dedication  —  Revocation. 

A  conditional  dedication  by  deed  may  be  revoked  at  any  time 
before  the  conditions  are  complied  with.^  A  presumption  of 
revocation  of  a  dedication  from  the  fact  of  fencing  up  a  road 
may  be  overcome  by  the  fact  that  the  dedication  is  recognized 
by  the  owner  in  contemporaneous  deeds.'  An  offer  to  dedi- 
cate land  for  the  purpose  of  a  highway  may  be  qualified  or 
made  subject  to  a  burden,  and  if  so  accepted  the  land  becomes 
a  highway  subject  to  the  burden ;  but  after  acceptance  the 
dedicator  cannot  revoke  the  dedication  or  increase  the  burden 
except  according  to  the  terms  of  the  reservation.'  A  deed  to 
a  town  for  a  public  road  is  not  invalid  because  the  use  of  the 
road  is  limited  to  certain  winter  months  in  each  year,  and  at 
other  times  is  to  be  closed.' 

iMoflett  V.  South  Park  (111.),   28  s  Cohoes  tt  Delaware  &c.'Canal  Co. 

N.  E.  Rep.  975.  (Oct.  1893).  47  N.  Y.  St  Rep.  C12; 

■i  Worthington  v.  Wade,  83  Tex.  26 ;  People  v.  Kingman,  24  N.  Y.  550 : 

Ramthun  v.  Halfman,  58  Tex.  551.  Ayres  v.  Penn.  R,  Co.,  52  N.  J.  Law, 

sTopeka  City  v.  Cowee,  48  Kan.  405;  s.  c,  48  N.  J.  Law,  44;  Corn  well 

345.   ■  V.  Comm'rs,  10  Exch.  771 ;  Le  Nevo  r. 

*Co.   Lit   56o;  Thrower's  Case,  1  Mile  End,  8  El.  &  Bl.  1054;  Fisher  u 

Ventr.    208 ;    Mercer   v.    Woodgate,  Prowse,  2  Best  &  S.  770 ;  Mercer  v. 

L.  R.  5  Q.  B.  26;  Queen  v.  Saintiff,  6  Woodgate,  L.  R.  5  Q.  B.  26;  Arnold 

]\Iod.  255 ;  Rex  v.  Burgess,  2  Burr.  908.  v.  Blaker,  L.  R  6  Q.  B.  433 ;  St  Mary's 


■'Tyler  v.  Sturdy,  108  Mass.  196 
Hemphill  v.  Boston,  8  Cush.  195 
Danforth  v.  Durrell,  8  Allen,  342 
Chadwick  v.  McCausland,  47  Me.  342 


&c.  V.  Jacobs,  L.  R  7  Q.  B.  47;  Ar- 
nold V.  Holbrook,  L.  R  8  Q.  B.  96. 

9  In  Hughes «;.  Bingham  (Oct,  1802. 
N.  Y.),  46  Alb.  L.  J.  517,  the  Court  of 


Nudd  V.  Hobbs,  17  N.  H.  524 ;  Gowen  Appeals  said :  —  "  To  say  that  while 

V.    Philadelphia    Exchange    Co.,    5  the  town  or  the  commissioner  has 

Watts  &  S.  141.  capacity  to  take  a  grant  of  land  for 

"Forsyth  v.  Dunnagan,  94  Cal.  438.  general  highway  purposes,  it  is  ut- 

7  Bridges  v.  WyckofiE,  67  N.  Y.  130,  terly  without  capacity  to  take  a  lim- 

132.  ited  or  qualified  grant  to  supply  such 
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§  1454.  Acceptance  of  highway  —  Nature  of. — A  public 
record  of  a  judgment  establishing  the  acceptance  is  not  nec- 
essary to  prove  acceptance  by  the  public,  but  it  may  be 
proved  by  the  acts  and  conduct  of  the  authorities  adopting  it 
as  a  highway,'  though  such  acts  occur  on  a  single  day,*  or  it 
may  be  proved  bj*^  appropriation  and  long  public  use.'  How- 
ever clear  and  decided  the  dedication  may  be,  it  may  be  re- 
voked at  any  time  before  acceptance.''  An  acceptance  more 
than  twenty  years  after  offer  of  dedication,  the  owner  having 
meanwhile  resumed  possession,  is  too  late."  Dedication  and  . 
acceptance  create  a  highway  without  regard  to  the  length  of 
time  it  may  have  been  used.' 

§1455.  Dedication  by  State,  Iby  cities. —  The  State  may 
dedicate  its  land  for  a  highway  and  is  as  much  bound  thereby 
as  an  individual.'    Where  the  State  by  authority  of  law  makes 


a  public  necessity  aa  may,  and  prob- 
ably in  many  cases  does,  exist  during 
the  winter  months,  is  to  fix  a  limit 
upon  power  conferred  for  the  public 
good  that  would  be  quite  unreason- 
able if  not  absurd.  There  were  seven 
months  of  the  year  in  which  the  public 
had  no  use  for  this  road,  and  it  was 
provided  that  during  these  months  the 
gates  should  be  kept  closed.  This 
was  the  season  of  the  year,  however, 
when  it  is  possible  to  make  repairs . 
on  roads,  and  it  was  stipulated  that 
the  highway  commissioner  might 
then  make  such  repairs  or  do  such 
work  on  the  road  as  he  thought  the 
public  interest  required.  The  capac- 
ity to  take  a  grant  in  fee  for  highway 
purposes  must,  upon  every  just  prin- 
ciple of  construction,  as  well  as  upon 
reasons  growing  out  of  the  necessity 
of  the  case,  be  deemed  to  include  the 
power  and  capacity  to  take  an  inter- 
est less  than  a  fee,  or  upon  conditions 
such  as  were  inserted  in  this  deed." 

1  People  V.  Loehfelm,  102  N.  Y.  1. 

2  Hunter  v.  Sandy  Hill,  6  Hill,  407. 

3  Cook  V.  Harris,  61  N.  Y.  448 ;  Mc- 
Mannis    v.    Butler,    51    Barb.    436; 
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Hunter  v.  Sandy  HiU,  6  Hill,  407; 
Porter  v.  Attica,  33  Hun,  605.  In 
Pomfrey  v.  Saratoga  Springs,  104  N. 
Y.  459,  it  was.  held  the  evidence  justi- 
fied the  finding  that  the  street  in 
question  had  been  dedicated  to  and 
accepted  by  the  public,  where  it  ap- 
peared that  the  street  had  been  open 
forty  years  as  a  principal  street, 
water  mains  laid  through  it  and  curb- 
stones placed  along  the  sidewalks  at 
the  village  expense.  Twenty  years 
of  continuous  use  will  create  the  pre- 
sumption of  dedication,  but  a  much 
shorter  period  will  be  sufficient 
where  the  act  of  the  owner  is  clear 
and  followed  by  immediate  public 
use.  Denning  v.  Boome,  6  Wend. 
651. 

*  Holdane  v.  Cold  Spring,  21  N.  Y. 
474.  But  whether  the  dedicator's 
acts  in  a  given  case  amount  to  rev- 
ocation is  a  question  for  the  jury. 
McMannis  v.  Butler,  51  Barb.  436. 

5  People  V.  Reed,  81  CaL  70. 

6  Chapman  v.  Swan,  65  Barb.  310. 

7  Oswego  Cityw.  Oswego  Canal  Co., 
6  N.  Y.  S57,  where  the  court  said : — 
"  In  laying  out  the  village  plat  and  in 
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a  city  plat  of  its  own  land  and  thereby  dedicates  to  the  public 
use  the  streets  and  other  public  grounds  marked  thereon, 
that  act  is  itself  an  acceptance  by  the  public*  The  city  of 
New  York  may  dedicate  its  land  for  streets  so  as  to  be  irrev- 
ocably bound  thereby."  While  legislative  authority  to  indi- 
viduals or  corporations  to  fill  up  and  enjoy  land  under  water 
fronting  lands  owned  by  them  does  not  extinguish  the  public 
right  of  access  to  navigable  wjkters  by  a  street  on  the  lands 
of  such  owners  which  by  dedication  terminated  at  high-water 
line,'  yet  the  federal  Supreme  Court  has  decided  that  a 
grant  in  fee  by  the  State  of  E'ew  Jersey,  under  her  general 
riparian  act  of  1869,  wholly  excluded  the  public  from  such 
access,  and  that  in  face  of  such  a  grant  a  highway  running  to 
the  original  water  line  will  not  be  continued  to  the  new  water 
line  formed  by  filling  in  the  granted  area.*  A  town  in  its 
corporate  capacity  may  take  lands  for  a  highway  by  a  con- 
veyance ; "  and  such  a  conveyance  to  a  town  is  not  invalid  be- 
cause the  use  of  the  road  is  limited  to  certain  winter  months.' 

§  1456.  The  subject  of  dedication   continued. —  It  is  a 

well-settled  rule  ^  that  when  the  owner  of  a  tract  of  land 
lays  it  out  into  city  or  village  lots  intersected  with  streets, 
alleys  and  public  squares,  and  makes  a  map  thereof,  and 
conveys  the  lots  with  reference  to  their  designation  on  the 
map,  the  map  becomes  an  essential  part  of  the  conveyance, 
and  the  use  of  the  streets,  alleys  and  squares  becomes  an 
easement  annexed  to  the  estate  granted.*  In  such  cases,  as 
between  the  grantor  and  grantee,  the  dedication  is  complete 

selling  the  building  lots  the  State  forever  kept  as  a  public  street  Story 

acted  as  the  owner  of  the  land,  and  v.  N.  Y.  EL  E.  Co.,  90  N.  T.  133. 

the  effect  of  the  survey  and  sale  in  '  Hoboken  Land  Co.  v.  Hoboken, 

reference  to  the  streets  laid  down  on  36  N.  J.  Law,  540. 

the  maps  was  the  same  as  if  the  sale  *  Hoboken  v.  Pennsylvania  E.  Co.,' 

and  survey  had  been  made  by  an  in-  134  U.  S.  656. 

dividuaL"  'Vail  v.  Long  Island  R  Ca,  106 

1  Reilly  v.  Eacine  City,  51  Wis.  536.  N.  Y.  383. 

2  A  city  having  power  to  lay  out  *  Hughes  v.  Bingham  (N.  Y,,  1892X 
and  open  streets  and  to  acquire  land  33'  K.  E.  Eep.  78. 

for  that  purpose  has  power  to  dedi-  '  §§  1450,  1451,  supra. 

oate  its  own  lands  to  such  a  use  and  s  Post  v.  Pearsall,  33  Wend.  435, 

to  bind  itself  to  grantees  of  abutting  435 ;  Taylor  v.  Hopper,  63  N.  Y.  649. 
lands  that  lands  so  dedicated  shaU  be 
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on  the  delivery  of  the  conveyance,  and  as  to  the  public  it  is 
complete  on  adoption  and  user  by  the  public  authorities.'. 
This  whole  subject  has  been  so  clearly  treated  by  the  Superior 
Court  of  the  City  of  New  Tork  in  a  very  recent  case  in  con- 
nection with  the  use  of  an  a,l]ey  appurtenant  to  lots  granted 
by  the  late  Alexander  T.  Stewart,  that,  although  this  is  not 
a  court  of  last  resort,  it  seems  proper  to  quote  at  length  from 
the  opinion.' 


iDe  Witt  V.  Ithaca  Village,  15 
Hun,  568;  Matter  of  Ingraham,  4 
Hun,  495;  Strong  v.  Brooklyn,  68 
N.  Y.  1 ;  Niagara  &c.  Bridge  Co.  v. 
Bachman,  66  N.  Y.  269. 

3  Knabe  v.  Seville  (December,  1892), 
in  New  York  Law  Journal  of  Jan- 
uary 14, 1893,  where  the  court  said :  — 
"  It  appears  that  Stewart,  the  com- 
mon source  of  title,  devoted  the  alley 
to  the  use  of  the  abutting  lots,  the 
right  to  continue  forever.  He  laid 
the  alley  out  on  his  map,  and  marked 
out  the  lots  abutting  on  it,  and  sold 
them  in  conformity  to  that  map,  and 
in  this  way  dedicated  the  alley  to  the 
use  of  the  adjoining  land.  5  Am.  & 
Eng.  Encyc.  of  Law,  395  et  seq.  In- 
deed, where  lots  are  sold  according 
to  a  plat,  with  streets  and  alleys  laid 
for  the  use  of  the  owners  of  such 
lots,  such  streets  and  alleys  are,  as 
between  grantor  and  grantee,  dedi- 
cated to  the  use  of  such  owners  and 
to  the  public  when  it  desii-es  them 
for  public  use;  and  the  fact  that 
they  have  not  been  accepted  as  pub- 
lic highways  renders  them  none  the 
less  dedicated  to  the  use  of  such 
owners.  Trustees  v.  Cowen,  4  Paige, 
510;  Livingston  v.  Mayor,  8  Wend. 
85 ;  Matter  of  Eleventh  Ave.,  81  N.  Y. 
436 ;  3  Wash,  on  Real  Property,  451 ; 
Rummel  V.  Railroad  Co.,  30  St.  R.  235 ; 
S.  C,  9  N.  Y.  Supl.  404 ;  Story  v.  Rail- 
road Co.,  90  N.  Y.  122 ;  S.  C,  with  note, 
11  Abb.  N.  C.  236;  Coe  v.  Bearup,  14 
Week.  Dig.- 246;  De  Witt  v.  Village, 


15  Hun,  568.  As  between  the  parties 
the  dedication  is  complete  upon  the 
delivery  of  the  deed ;  as  to  the  pub- 
lic, upon  an  acceptance  by  the  public 
authorities,  which  may  be  shown  by 
use  of  the  lands  so  dedicated.  De 
Witt  V.  Village,  supra.  The  principle 
on  which  the  dedication  is  held  ir- 
revocable is  that  to  allow  it  to  be  re- 
called to  the  injury  of  one  who  pur- 
chased adjoining  land  on  the  faith 
of  it  would  operate  as  a  fraud.  Her- 
man on  Estoppel,  §  521.  At  common 
law  (and  in  the  absence  of  a  statu- 
tory dedication)  the  highway  is  an 
easement  merely,  and  the  land-owner 
has  all  the  rights  of  property  in  the 
soil  of  the  highway,  but  subject  to  ^ 
the  easement.  He  may  mine  under 
it,  carry  pipes  beneath  it  or  run  a 
drain  under  it  He  may  also  have: 
an  action  of  trespass  against  any  one 
cutting  trees  or  digging  up  the  soil. . 
9  Am.  &  Eng.  Encyc.  of  Law,  374, 
375,  and  cases  cited.  Where  an  ease- 
ment in  land  is  dedicated  to  public 
use,  the  public  have  no  right  in  the 
land  inconsistent  with  such  use  and 
cannot  convey  it  away.  9  Am.  & 
Eng.  Encyc.  of  Law,  412.  Substan- 
tially the  same  rules  apply  to  private 
alleys.  Cihak  v.  Klekr,  17  111.  App. 
124 ;  Cox  V.  James,  59  Barb.  144 ;  Same 
V.  Same,  45  N.  Y.  557 ;  Perry  v.  Cum- 
berson,  39  Hun,  436 ;  Child  v.  Chap- 
pel,  9  N.  Y.  246;  Hargro  v.  Hodg- 
don,  89  Cal.  623 ;  a  C,  26  Pac.  Rep. 
1106;  Wiggins  v.  Tallmage,  11  Barb. 
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§  1457.    Immeiuorial  public  user  of  highways.  —  The 

country  is  now  so  old  as  to  furnish  instances  of  immemorial 
public  user  of  highways  running  back  to  colonial   times, 


457.  While  it  is  an  established  prin- 
ciple that  nothing  passes  as  an  inci- 
dent to  the  grant  of  an  easement  but 
what  is  requisite  to  its  fair  enjoy- 
ment, the  plaintiffs  seek-  to  maintain 
a  recovery  on  the  theory  that  the 
plaintiffs  have  some  estate  in  the 
alley  acquired  by  the  dedication  of  the 
alley.  They  claim :  — <1)  That  when 
Stewart  by  the  terms  of  his  deeds  to 
the  abutting  owners  set  apart  this 
alley  for  the  use  of  said  lots  'for- 
ever,' he  intended  to  dedicate  it  for 
that  purpose,  and  did  not  intend  to 
retain  the  ownership  of  the  soil.  Welsh 
V.  Taylor,  31  N.  E.  Rep.  896.  That 
not  having  reserved  any  fee  in  the 
alley,  the  docti'ine  of  dedication  con- 
cludes him  from  asserting  his  former 
title  (Gerard  on  Titles  (3d  ed.),  736) 
on  the  equitable  principle  of  estop- 
pel. Gerard  on  Titles  (3d  ed.),  736 ; 
Wiggins  V.  McCleary,  49  N.  Y.  346 ; 
Taylor  v.  Hopper,  3  Hun,  646;  af- 
armed,  63  N.  Y.  649.  The  trend  of 
argument  leads  to  the  conclusion 
that  the  fee  in  the  alley  (subject  to 
the  easements)  remained  in  Stewart 
until  all  the  adjoining  lots  were  sold 
and  conveyed,  and  was  then  held  in 
abeyance,  or  in  gremio  legis  or  else 
in  nubibiLs,  subject  to  any  formal 
abandonment  of  the  alley  as  such, 
when  the  fee  would  rest  in  the  abut- 
ting owners  at  the  time  as  tenants  in 
common.  Adams  v.  Bailroad  Co.,  11 
Barb.  453;  reversed,  but  on  other 
grounds,  10  N.  Y.  328;  Kelsey  v. 
King,  1  Trans.  App.  137.  Owners  of 
land  bounded  on  an  alley  who  have 
free  use  thereof  have  substantially 
the  same  rights  therein  that  the  pub- 
lic has  in  its  highways;  and  if  the 
alleyway  is  abandoned,  the  soil  be- 
longs to  them  as  tenants  in  common 


(Ellis  V.  Am.  Acad.,  130  Pa.  St 
608;  S.  a,  6  Am.  St.  Rep.  739),  and 
until  such  formal  abandonment  the 
interest  of  the  abutting  owners  is 
of  an  incorporeal  nature,  only  pass- 
ing as  appurtenant  to  any  grant  of 
the  fee  of  the  abutting  property 
to  which  it  is  an  incident.  Where 
the  title  of  the  owner  of  the  fee  ex- 
tends to  the  middle  of  the  public 
highway,  his  grant  of  an  abutting 
lot  may  carry  title  to  the  center  of 
the  street  (Dunham  v.  Williams,  37 
N.  Y.  251),  depending  on  the  inten- 
tion of  the  parties  as  evidenced  by 
the  words  of  the  grant.  Thus,  a 
grant  bounding  '  by,'  '  on '  or  '  along ' 
a  highway  carries  the  fee  to  the 
middle  if  the  grantor  owned  to  the 
middle,  but  one  bounding  'by  the 
side  of,'  'by  the  margin  of  or 
'by  the  line  of  does  not  carry  be- 
yond the  edge  of  the  road.  9  Am.  & 
Eng.  Encyo.  of  Law,  375 ;  Gerard  on 
Titles  (3d  ed.),  518;  HoUoway  v. 
Delano,  64  Hun,  37,  34 ;  In  re  Sixty- 
seventh  St,  60  How.  Pr.  364;  In  re 
Ladue,  118  N.  Y.  313.  So  in  regard 
to  a  lane  between  two  closes  used  as 
a  way,  the  presumption  is  that  the 
soil  ad  medium  filum  vicu  belongs  to 
the  owner  on  each  side.  But  in  this, 
as  in  the  case  of  a  highway,  the  in- 
tention as  evidenced  by  the  words, 
boundaries  and  terms  of  the  grant 
control  Dedication  is  the  act  of  de- 
voting or  giving  property  for  some 
object  or  purpose  and  in  such  a  man- 
ner as  concludes  the  owner,  but  he 
is  never  concluded  beyond  the  object 
or  purposes  specified.  Implied  cov- 
enants are  always  confined  within 
the  limits  of  express  covenants,  for 
'expressio  unius  est  exelusio  alte- 
rius.'    Broom's  Maxims." 
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though  in  many  of  such  instances  the  highway  may  have  had 
its  origin  in  a  statute  or  a  deed  of  gift.'  As  to  such  user  a 
witness  may  testify  from  common  reputation  or  tradition,  for 
the  easement  of  a  highway  is  a  public  easement  and  provable 
as  such  by  reputation." 

§  1458.  Acquiring  streets  by  prescription.—  User  to  cre- 
ate a  title  by  prescription  to  a  public  street  must  be  under 
a  claim  of  right  by  the  public  adverse  to  the  owner's  right, 
and  continued  substantially  for  a  period  equal  to  the  statutory 
limitation  in  respect  to  actions  for  the  jecovery  of  real 
estate.'  Though  the  use  of  a  road  was  begun  by  permission, 
if  the  use  continues  under  a  claim  of  right  for  a  term  equal  to 
the  period  of  the  statute  of  limitations,  a  prescriptive  right 
to  the  road  is  acquired.*  "Where  adjoining  land-owners  agree 
upon  their  division  line  and  establish  a  road  supposed  to  be 
on  the  land  of  one  of  them,  the  subsequent  public  prescriptive 
right  to  it  acquired  by  sufficient  user  will  not  be  affected 
though  a  resurvey  show  that  the  road  was  taken  from  th,e 
land  of  another  of  the  adjoining  owners.* 

1  According  to  the  colonial  act  of  town  certain  highways  as  main 
June  20, 1765,  there  existed  a  public  streets,  of  which  the  street  where  the 
highway  six  rods  wide,  extending  injury  occurred  was  one.  See,  also, 
through  the  Elizabethtown  Point  Grandville  v.  Jenison,  84  Mich.  54. 
tract  to  the  waters  of  Arthur's  Hill.  '  Moore  v.  Waco  City  (Tex.),  30  S. 
Elizabeth  City  v.  N.  J.  Central  R  Co.,  W.  Eep.  61 ;  Topeka  City  v.  Cowee,  48 
53  N.  J.  Law,  491.  See,  also,  Hamp-  Kan.  345 ;  Shellhouse  v.  State,  110 
son  V.  Taylor,  15  E.  I.  83.  Ind.  509 ;  Wallace  v.  Fletcher,  30  N. 

2  A  witness  for  the  plaintiff,  in  an    H.  434 ;   State  v.  Mitchell,  58  Iowa, 
_  action  against  a  city  to  recover  dam-    567 ;    Graham  v.  Hartnell,   10  Neb. 

ages  for  personal  injuries  resulting  518.    See  Herhold  v.  Chicago,  108  IH. 

from  a  defective  sidewalk,  may  tes-  467 ;  Jones    v.  Davis,   35  Wis.   376. 

tify  that  the  street  where  the  acci-  A  lane  traveled  continuously  by  the 

dent  occurred  was  a  highway;  that,  public  for  forty  years  comes  within 

according  to  common  reputation  and  the  Indiana  statute  (Louisville  &c.  R. 

tradition,  it  had  been  such  for  nearly  Co.  v.  Etzler  (Ind.),  30  N.  E.  Rep.  32) ; 

two  hundred  years ;  and  that  it  was  and  within  the  Iowa  statute.    Mc- 

formerly  the  main  street  of  the  city.  AUister  v.  Pickup  (Iowa),  50  N.  W. 

Hampson  v.  Taylor,  15  R.  L  83,  87.  Eep.  556. 

In  this  case  the  witness  also  testified  *  McAllister  v.  Pickup  (Iowa),  50  N. 

that  the  land  comprising  the  town  W.  Rep.  556. 

was  originally  bought  by  four  pro-  'Bales  v.  Pidgeon,   129  Ind.  548; 

prietors,  and  that  they  deeded  to  the  s.  c,  20  N.  E.  Rep.  34. 
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§  1459.  The  same  subject  continued—  Prescription  in  va- 
rious States. —  The  user  required  within  the  meaning  of  the 
provision  of  the  liTew  York  Eevised  Statutes  declaring  that  "all 
roads  not  recorded  which  have  been  or  shall  have  been  used 
as  publio  highways  for  twenty  years  or  more  shall  be.  deemed 
public  highways  "  does  not  need  to  be  adverse  or  such  as  is 
required  to  give  an  individual  a  right  of  way  by  prescription) 
but  it  must  belike  that  of  high%ays  generally ;  the  fact  that 
a  portion  of  the  public  have  traveled  over  it  for  more  than 
twenty  years  is  not  enough ;  it  must  in  addition  be  kept  in 
repair  or  taken  in  charge  or  adopted  by  the  public  authori- 
ties.' If  the  owner  permits  such  complete  public  user  as  that 
above  described  to  continue  twenty  years,  he  will  not  be  per- 
mitted to  question  the  public  right  to  the  highway,  but  by 
force  of  the  statute  it  will  be  a  public  highway  though  he 
may  not  have  intended  it  to  become  so ;  ^  and  the  rule  is 
the  same  where  successive  owners  have  permitted  such  user 
for  twenty  years.'  But  an  owner  will  not  be  deemed  to 
invite  and  permit  such  user  by  merely  removing  his  fence  and 
leaving  a  strip  of  land  open.*  Nor  can  he  by  throwing  his 
land  open,  or  by  a  simple  act  of  dedication,  impose  on  a  town 
or  city  the  duty  of  treating  it  as  a  highway  or  a  liability  for 
neglecting  to  do  so.^  By  the  statute  of  1864  the  highway 
laws  before  specially  applicable  to  the  counties  of  Suffolk  and 
Queens  were  repealed,  and  by  the  statute  of  1865  the  general 
statute  above  referred  to  was  applied  to  those  counties,  so 

1  Spier  V.  New  Utrecht,  121  N.  Y.  6  N.  Y.  257,  Euggles,  C.  J.,  said:— 
420;  In  re  Bridge,  100  N.  Y.  642;  "The  whole  structure  of  the  high- 
Kozell  V.  Andrews,  103  N.  Y.  150.  way  acts  forbids  that  the  town  is 
See,  also,  Lewis  v.  K.  Y.  &c.  B.  Co.,  bound  to  accept  and  keep  in  repair 
123  N.  Y.  496,  502 ;  Vandemark  v.  any  road  which  an  individual  may 
Porter,  40  Hun,  397.  think   proper  to  open  through  his 

2  Spier  V.  New  Utrecht,  121  N.  Y.  land,  although  he  may  dedicate  it  to 
420.  430;  Galatian  v.  Gardner,  7  public  use  in  such  a  manner  as  to 
Johns.  106;  Chapman  v.  Swan,  65  preclude  him  from  shutting  it  up. 
Barb.  210.  Streets  and  roads  dedicated  by  indi- 

3  Deompeck  v.  Kumbert,  44  Barb,  viduals  to  public  use,  but  not  adopted 
596.  by  the  local  public  authorities,  are 

*  Rozell  V.  Andrews,  103  N.  Y.  150.  not  highways  within  the  meaning  of 

5  Bozell  V.  Andrews,  103  N.  Y.  150 ;  the  highway  acts,  and  there  is  no 

Jordan  Village  v.  Otis,  37  Barb.  50,  law  by  which  any  one  can  be  com- 

56.    In  Oswego  v.  Oswego  Canal  Co.,  pelled  to  keep  them  in  repair." 
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that  a  road  there  which  had  then  beeu  used  as  such  for  twenty 
years  at  once. became  a  public  highway.'  Under  the  Indiana 
statute,  also,  twenty  years'  public  user  of  a  way  makes  it  a 
public  highway,  whether  the  owner  consents  or  objects  to  the 
user,'  and  regardless  of  any  public  utility.'  In  Missouri  ten 
years  user  with  the  owner's  consent  makes  a  way  a  public 
road.*  By  user  of  twelve  to  fifteen  years  a  road  is  acquired 
by  prescription  so  as  to  bar  an  owner's  claim  for  damages.' 

§  1460.  Appropriating  land  for  highway  —  Damages. — 

The  taking  of  property  for  a  public  street  is  a  taking  for  pub- 
lic use.'  Where  the  mayor  and  city  council  have  charter 
power  to  determine  the  necessity  of  proposed  streets,  an  or- 
dinance providing  for  the  opening  of  a  street  is  conclusive  of 
its  public  necessity.'  If  the  benefits  which  will  accrue  to  a 
land-owner  from  the  opening  of  a  road  through  his  land  are 
suflBcient  to  counterbalance  the  injury  to  him,  damages  there- 
for should  be  denied  to  him.* 

§  1461.  Laying  out  highway  —  Compliance  with  statnte. — 

An  order  laying  out  a  road  which  gives  the  center  line  ac- 
curately and  specifies  the  width  on  each  side  of  such  line  is 
sufficient.'  The  mode  prescribed  by  statute  for  awarding 
damages  for  laying  out  a  road  must  be  carefully  followed." 
The  proceedings  of  a  highway  commissioner  in  laying  out  a 
highway  over  petitioner's  lands,  without  making  him  a  party, 

>  James  v.  Lammis,  133  N.  Y.  239.  85  Mo.  640;  Eagan  v.  Railroad  Co. 

2  Strong  V.  MoKeever,  103  Ind.  578,  (Mo.,  1893),  20  S.  W.  Rep.  234. 
disapproving  Board  &c.  v,  HuflE,  91        '  People  v.  Haverstraw,  47  N.  Y.  St 
Ind.  333.  Rep.  891 ;  Van  Bergen  v.  Bradley,  36 

3  Washington  Ice  Co.  v.  Hay,  103  N.  Y.    316 ;    Herrick    v.    Stover,   5 
Ind.  48.  Wend.   581 ;    Tucker  v.  Rankin,  15 

*  State  V.  Proctor,  90  Mo.  834.  Barb.  471.    An  order  laying  out  a 

*  Click  V.  Lamar  County,  79  Tex.    highway  through    cultivated    land, 
121.  signed  by  two  of  the  highway  com- 

^  State  V.  Engelmann,  106  Mo.  628 ;  missionera  and  not  reciting  that  the 

Savannah  v.  Hancock,  91  Mo.   54 ;  third  participated  in  the  proceedings 

Kansas  City  v.  Baird,  98  Mo.  218.  or  was  notified  to  do  so,  is  void.  Peo- 

'  State  V.  Engelmann,  106  Mo.  628 ;  pie  v.  Hynds,  30  N.  Y.  470 ;  Chapman 

Kansas  City  v.  Baird,  98  Mo.  318.  v.  Swan,  65  Barb.  310. 

8  Lingo  V.  Burf ord  (Mo.,  1892),  20  W  People  v.  Haverstraw,  47  N.  Y. 

S.  W.  Rep.  459 ;  Daugherty  v.  Brown,  St  Rep.  891 ;  State  v.  Town  Board 

91  Mo.  26 ;  Jackson  County  v.  Waldo,  (Wis.),  51  N.  W.  Rep.  958. 
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are  invalid  and  will  be  quashed.*  Where  a  new  highway  is 
laid  out  to  take  the  place  of  an  old  one  the  public  cannot  be 
deprived  of  the  old  until  the  new  is  made  fit  for  travel.* 
Under  the  "Wisconsin  statute  a  committee  of  the  county 
board  cannot  make  an  order  laying  out  a  highway,  but  must 
report  to  the  board,  which  thereupon  makes  the  order.'  In 
Texas  the  county  commissioners  have  no  jurisdiction  to  open 
a  highway  within  the  corporate  ^imits  of  a  city,  and  the  city 
council's  ratification  of  such  an  opening  does  not  affect  the 
title  of  an  owner  of  land  which  is  appropriated  for  such  high- 
way.* The  incorporated  boroughs  of  New  Jersey  have  ex- 
clusive power  to  lay  out  highways  within  their  respective 
limits,  and  the  general  road  law  is  not  operative  within  them.* 
'No  appeal  lies  to  the  township  board  from  a  highway  com- 
missioner's refusal  to  lay  out  a  highway." 

§  1462.  The  same  subject  contiimed. —  A  town  sued  by 
reason  of  a  defective  highway  may  deny  its  existence  if  not 
established  in  accordance  with  the  statute.'  But  the  fact  that 
the  selectmen  did  not  conform  to  such  merely  directory  re- 
quirements as  filing  and  recording  wiU  not  avail  the  town.' 

1  Sherman  v.  Highway  Comm'rs  declaration  that  the  land  dedicated 
(Mich.),  51  N.  W.  Eep.  1133.  shall  constitute  a  county  road,  is  in 

2  Witter  V.  Damitz  CWis.),  51  N.  W.  disregard  of  the  proceedings  pre- 
Eep.  575.  scribed  by  statute  concerning  roads 

8  Gillett  V.  McGonigal,  80  Wis.  158.  and  highways,  and  does  not  make 

*  Norwood  V.  Gonzales  Qounty,  79  the  strip  of  land  dedicated  a  county 

Tex.  318 ;  State  v.  Jones,  18  Tex.  874  road,  or  a  regularly  laid  out  road. 

5  In    re     Piscataway    Townships  Oliphant  v.  Commissioners,  18  Kan. 

(N.  J.),  34  Atl.  Rep.  759.  386,   cited  and  followed.    Barker  v. 

8  Wilson  V.  Board  of  Burr  Oak,  87  Hovey  (Kan.),  36  Pac.  Hep.  585. 
Mich.  340.  *  In  an  action  against  a  town  for 

7  In  an  action  against  a  town  on  injuries  on  a  highway,  the  fact  that 
the  New  Hampshire  statute  of  high-  the  selectmen's  certificate  of  the  lay- 
ways,  by  a  traveler  injured,  the  town  ing  out  was  not  recorded  and  re- 
is  not  estopped  to  deny  the  existence  turned  within  the  thirty  days  re- 
of  the  way  if  it  was  not  established  quired  by  statute,  held  not  to  avail 
in  a  statutory  method.  Wentworth  the  town  as  showing  that  there  was 
V.  Rochester,  63  N.  H.  344  A  dedica-  no  legal  highway.  Randall  v.  Conway, 
tion  to  the  county  by  the  land-own-  68  N.  H.  513 ;  Hayes  v.  Hanson,  13 
ers  on  each  side  of  land  sufficient  for  N.  H.  390 ;  Smith  v.  Bradley,  30  N.  H. 
the  purposes  of  a  road,  and  an  accept-  117 ;  Converae  v.  Porter,  45  N.  H.  385 ; 
ance  thereof  by  the  board  of  county  Pond  v.  Negus,  3  Mass.  330 ;  Williams 
commissioners,  accompanied  by  their  v.  School  Dist.,  31  Pick.  75 ;  Jackson 
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§  1463.  Laying  out  —  Property  exempt  from. —  In  many 
States  certain  designated  property  is  exempt  by  statute  from 
appropriation  for  highways,  as,  for  example,  gardens  and 
orchards  and  manufacturing  establishments.'  Such  statutes 
will  be  liberally  construed  in  favor  of  the  highway  and  high- 
way officers,^  and  the  burden  is  on  him  who  objects  to  the 
appropriation  of  his  property  to  show  that  it  is  exempt.'  An 
order  laying  out  a  highway  cannot  be  attacked  collaterally, 
though  it  depart  from  the  line  described  in  the  petition.''  An 
owner  may  waive  his  objections  to  the  taking  of  hife  property 
by  acquiescence  and  accepting  damages  therefor.^ 

§  1464.  Laying  out— Private  owner's  rights. —  In  laying 
out  a  highway  reasonable  care  should  be  exercised  to  avoid 
injury  to  private  property,  but  the  road  oflBcers  are  not  tres- 
passers if  they  give  owners  a  sufficient  opportunity  to  re- 
move their  property  from  the  loous  in  quo^  An  officCT  will 
be  a  trespasser  if  he  removes  private  fences  without  the  ex- 
press authority  of  the  statute.''  Where  the  statute  requires 
notice  to  be  given  to  owners  to  remove  their  fences,  the  offi- 
cer who  proceeds  to  lay  out  the  highway  without  giving  such 
notice  will  be  a  trespasser,  but  the  order  establishing  the 
road  will  not  be  invalidated.^    The  width  of  a  highway  ac- 

V.  Young,  5  Cow.  269.     Although  Clark  v.  Phelps,  4  Cow.  190 ;  People 

the  Eevised  Statutes  of  1881,  section  v.  Kiugman,  34  N.  Y.  559.    See  Bass 

5028,  provide  that  "no  county  road  v.  Fort  Wayne,.  131  Ind.  389;  S.  G,  23 

shall  be  less  than  thu-ty  feet  wide,"  N.  B.  Rep.  259. 

the  enforcement  of  an  order  estab-  2  Bass  u  Fort  Wayne,  131  Ind.  389. 

lishing  a  road  will  not  be  enjoined  ^  People  «;.  Kingman,  34N.  Y.  559; 

because  the  proposed  road  is  to  be  Lansing  v.  Carroll,  4  Cow.  190. 

only  twenty  feet  wide  where  it  bor-  *  Davenport  &c.  Assoc'n  v.  Schmidt, 

ders  the  boundary  of  a  city,  since  the  15  Iowa,  313 ;  Humboldt  County  v. 

order  cannot  be  collaterally  attacked;  Dinsmore,  75  Cal.  604. 

and  it  will  be  presumed,  in  the  absence  ^  Hitchcock  u.  Danbury  R.  Co.,  35 

of  allegations  to  the  contrary,  that  it  Conn.  516 ;  Chatterton  v.  Parrott,  46 

was  intended  to  make  a  road  of  the  Mich.  432 ;  Felch  v.  Gilman,  23  Vt. 

proper  width  by  co-operating  with  the  38;  Hatch  w  Hawkes,  136  Mass.  177. 

city  authorities.    Chicago  &  A.  By.  «  Wight  v.  Phillips,  86  Me.  551. 

Co.  V.  Sutton  (Ind.  Sup.),  30  N.  E.  Eep.  ">  Campbell  v.  Kennedy,  34  Iowa, 

391.  494.    See,  also,  Cool  v.  Crommet,  13 

1  People  V.  Greensburg,  57  N.  Y.  Me.  350 ;  Stackpole  v.  Healy,  16  Mass. 

549;  Snyder  v.  Plass,  38  N.  Y.  465;  33. 

Snyder  v.  Trumpbour,  38  N.  Y.  355 :  s  Rutherford  v.  Davis,  95  Ind.  345 ; 

People  V.  Dutchess,  33  Wend.  360 ;  Ruston  v.  Grimwood,  30  Ind.  364. 
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quired  by  adverse  user  for  the  statutory  period  is  not  neces- 
sarily confined  to  the  track  made  by  passing  vehicles,  but 
may  include  such  adjacent  land  as  may  be  needed  for  ordi- 
nary repairs  and  improvements.'  A  person  may  so  purchase 
a  lot  in  reference  to  a  surveyor's  plat  of  a  street  as  to  be 
estopped  from  denying  the  existence  and  width  of  the  street.* 
An  individual  will  not  be  allowed  to  interfere  with  the  opening 
of  a  highway  on  the  ground  of  ^ome  inconvenience  to  him.' 

§  1465.  Proceedings  to  establish  highways  —  Parties  — 
Notice. —  Interested  land-owners  must  be  parties  to  proceed- 
ings to  establish  and  open  highways  in  order  that  they  may 
have  an  opportunity  to  be  heard.*  The  general  rule  is  that 
only  those  who  have  title  of  record  need  be  parties,  but 
others  having  a  proprietary  claim  or  color  of  title  should 
also  be  parties.'  As  between  vendor  and  vendee,  whichever 
holds  the  legal  title  should  be  made  the  party .^  The  owner 
of  a  vested  estate,  whether  present,  or  in  remainder  or 
reversion,  should  be  a  party.'  The  trustee,  and  not  the 
beneficiary,  should  be  a  party ; '  and  mortgagees  of  the  owner,' 

iMarchand   v.    Town   of      Maple    fects  the  offered  dedication  and  es- 


Grove  (Minn.),  51  N.  W.  Eep.  606. 

^  Where  a  land  company  has  its 
land  surveyed  and  a  plat  thereof 
made,  fully  setting  forth  the  width, 
location  and  course  of  the  streets, 
avenues,  alleys  and  lots  into  which 
the  lands  were  divided,  and  then  sells 
a  part  of  such  land,  describing  it  as 
^'  beginning  at  the  center  of  intersec- 
tion of  Twentieth  street  and  Seventh 
avenue  south'  thence  westward  along 
said  avenue  ...  to  the  center  of 
Eighteenth  street ;  thence  southward 
along  said  street ;  .  .  .  thence 
eastward  at  right  angles  thereto; 
. .  .  thence  northward  along 
Twentieth  street  .  ;  .  to  the  be- 
ginning," —  the  purchaser  is  estopped 
from  disputing  the  existence  and 
width  of  the  streets  as  surveyed; 
■and,  though  he  is  the  -first  lot  pur- 
chaser in  that  part  of  the  survey,  by 
entering  into  his  purchase  with  refr 
erence  to  the  surveyor's  plat,  he  per- 


tablishes  the  streets,  at  least  those 
contiguous  to  his  purchase,  as  public 
highways.  Eeed  v.  City  of  Birming- 
ham (Ala.),  9  So.  Kep.  161. 

3  Bandall  v.  Christiansen,  76  Iowa, 
169. 

*  Kingston  v.  Towle,  48  N.  H.  57 ; 
Duncan  v.  Terre  Haute,  85  Ind.  104, 

» Anderson  v.  Pemberton,  89  Mo. 
61 ;  Sherwood  v.  St  Paul  E.  Co.,  21 
Minn.  137 ;  Stoneman  v.  London  &c. 
Co.,  L.  R.  7  Q.  B.  1. 

6  Smith  V.  Ferris,  6  Hun,  553;'  Cur- 
ran  V.  Shattuck,  24  Cal.  427. 

JShelton  v.  Derby,  27  Conn.  414; 
State  B.  Co.  v.  Easton  B.  Co.,  36  N.  J. 
Law,  181. 

8  State  V.  Orange,  82  N.  J.  Law*  49 ; 
State  V.  Easton,  36  N.  J.  Law,  181 ; 
Hawkins  v.  Comm'rs,  2  Allen,  254. 

SHagar  v.  Brainard,  44  Vt  294; 
Sherwood  v.  Lafayette  City,  109  Ind. 
411 ;  Parks  v.  Boston,  15  Pick.  198.   i 
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abd  both  lessor  and  lessee,*  and  heirs  of  a  deceased  awner 
rather  than  the  administrator ;  *  but  not  judgment  creditors  of 
the  owner  unless  the  statute  so  requires,'  nor  a  wife  having  a 
mere  inchoate  interest  in  her  husband's  land/  All  owners  in 
interest  should  have  notice,"  but  the  form  of  notice  is  not  im- 
portant unless  the  statute  prescribes  a  particular  form." 

§  1466.  Laying  out  —  Petition  —  Jurisdictional  facts. — 

A  written  petition  is  the  proper  mode  of  commencing  pro- . 
cee.dings  for  the  establishment  of  a  highway  in  the  absence  of ' 
some  inconsistent  statutory  provision.^  If  the  statute  requires 
a  petition  and  none  is  filed  no  jurisdiction  is  obtained  to  lay 
out  a  highway.*  In  order  to  give  jurisdiction  to  establish  a 
highway,  the  statute  must  be  carefully  conformed  to  in  draw- 
ing up  the  petition  or  it  may  be  directly  attacked.'  Thus  a 
petition  that  a  highway  be  "  opened  for  travel  as  provided  by 
law  "  confers  no  jurisdiction  to  establish  a  highway,  for  that  is 
not  its  language."  If  .the  jurisdictional  facts  appear  in  the 
petition  it  will  not  be  void  by  reason  of  mere  irregularities." 
If  the  petition  is  attacked  collaterally  no  defect  ob  irregularity 
will  be  fatal  unless  it  affects  the  jurisdiction ;  '^  thus  a  defective 
notice  is  not  a  fatal  irregularity."    If  the  required  number  of 

1  Parks  V.  Boston,   15    Pick.   198 ;  v.  Charlestown,  34  N.  a  23 ;  Pritch- 

Brown  v.  Powell,  25  Iowa,  229 ;  Schoflf  ard  v.  Atkinson,  8  N.  H.  335 ;  People 

V.  Improvement  Co.,  57  N.  H.  110;  v.  Judge  &c.,  40  Mich.  64. 

Aster  v.  Miller,  2  Paige,  68.  *  Humboldt  County  v.  Dinsmore, 

^Booneville  v.  Ormrod,  26  Mo.  193;  75  Cal.  604;  Cavanaugh  v.  Smith,  84 

Todemiier  v.  Aspinwall,  43  111.  401.  Ind,  380 ;  Packard  v.  Mendenhall,  43 

SGimbel  v.  Stolte,    59    Ind.    446;  Ind.  598;  Willman  v.  Willman,  57 

Houston  V.   Houston,  67   Ind.  276;  Ind.    500;    Matter   of   Washington 

Evansville  Co.  «.  State,  73  Ind.  219;  Park,  53  N.  Y.  131. 

Dake  v.  Beeson,  79  Ind.  24 ;  Blair  v.  '"  Curtis  v.  Pocahantas  County,  72 

Hanna,  87  Ind.  298.  Iowa,  115. 

*  Duncan  v.  Lafayette,  85  Ind.  104.  "  Jackson  v.  Bankin,  67  Wis.  285 ; 

5  Whitaker  v.  Benton,  48  N.  H.  157 ;  Winham  v.  Comm'rs,  26  Mo.  406 ; 

Norton  v.  Walkill  E.  Co.,  63  Barb.  77.  Dickinson  County  v,  Hagan,  89  Kan. 

« Nichols  V.  Bridgeport,  23  Conn.  606;    Dorman  v.  Lewiston,  81  Me. 

189 ;  Baltimore  v.  Boldin,  23  Md.  328.  411. 

TVail  V.  Morris  &c.  Co.,  21 N.  J.  Law,  12  Terre  Haute  v.  Beach,  96  Ind.  143 ; 

189 ;  Throop  v.  Forman,  31  Mich.  144 ;  Town  of  Cicero  v.  Williamson,  91  Ind. 

Commonwealth   v.  Peters,  3    Mass.  541. 

229.  13  Town  of  Cicero  v.  Williamson,  91 

8  State  V.  Morse,  50  N.  H.  9 ;  Clem-  Ind.  541,  545 ;  Muncey  v.  Joest,  74  Ind. 

cut  V.  Burns,  43  N.  H.  613;  Haywood  409;  Hume  v.  Conduit,  76  Ind.  598; 
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qualified  persons  sign  a  petition  the  fact  of  an  unqualified  p'er- 
son's  signing  will  not  vitiate  it.'  The  material  facts  must  be 
alleged  directly  and  not  by  way  of  recital,'  and  must  inform 
the  parties  interested  of  the  lands  and  rights  affected.' 

§  1467.  The  same  subject  continued  —  Objections  to  peti- 
tion.—  All  non-jurisdictional  objections  to  a  petition  will  be 
deemed  waived  if  not  promptly  made.*  Objections  to  the 
form  of  a  petition  should  be  specific'  If  the  objection  does 
not  appear  on  the  face  of  the  petition  op  complaint  the  grounds 
should  be  set  forth  in  an  answer.*  If  it  does  so  appear  the 
objection  may  be  made  by  demurrer,  or  by  exceptions,  or  a 
motion  to  dismiss.' 

§  1468.  Abandonment  of  highway  by  non-user. —  Under 
the  'New  York  statute  the  requirement  that  a  highway  which 
has  been  laid  out  shall  be  opened  and  worked  within  six  years 
or  cease  to  be  a  highway  does  not  require  it  to  be  finished  or 
to  be  a  first-class  road,  but  it  must  be  sufficient  to  enable  the 
public  to  pass  over  it.'  And  so  a  part  of  a  road  which  is  not 
used  or  traveled  for  six  years,  and  becomes  impassable  for 
vehicles,  ceases  as  to  such  part  to  be  a  highway,  and  the  vil- 
lage or  city  is  not  liable  for  injuries  thereon  received.'  But 
this  non-user  by  the  public  must  be  distinguished  from  such 
an  occupation  by  a  trespasser  of  a  part  of  a  highway  as 
amounts  to  an  obstruction  or  nuisance;  and  he  cannot  acquire 

McAlpine  v.  Sweetser,  76   InA  78 ;  Carr  v.  State,  103  Ind.  548 ;  Meranda 

Stout  V.  Woods,  79  Ind.  108 ;  Kyle  v.  v.  Spurlin,  100  Ind.  380 ;  Anderson  v. 

Kyle,  55  Ind.  387.  Baker,  98  Ind.  587 ;   Higbee  v.  Peed, 

1  Hyde  Park  v.  County,  117  Mass.  98  Ind.  420. 

416.  6  Terry   v.   Waterbury,   35    Conn. 

2  Lake  Shore  R  Co.  v.  Cincinnati  526 ;  Hadley  v.  Citizens'  Sav.  Inst, 
R  Co.,  116  Ind.  578.  128  Mass.  301 ;  Crawford  v.  Rutland, 

3  Heiok  V.  Voight,   110  Ind.   279 ;  52  Vt  412.    But  see  Matter  of  N.  Y. 
Wolsey  V.  Board,  32  Iowa,  231 ;  State  Central  R  Co.,  66  N.  Y.  407;  Corbin 
V.  Prince,  26  Iowa,  223;  Monterey  v.  v.  Wis.  R  Co.,  66  Iowa,  269. 
Berkshire,  7  Gush.  395.  ^  Elliott,  Eoads  and  Streets,  257. 

*  Bachelor  v.  New  Hampton,  60  N.  8  Beckwith  v.  Whalen,  70   N.  Y. 

H.  207 ;  Wells  v.  Rhoades,  114  Ind.  430 ;  1  R  S.  520,  §  99,  as  amended  by 

467;  Palmer  v.  Highway  Com'rs,  49  act  of  1861,  ch.  311. 

Mich.  45;  Hardy  v.  Keene,  54  N.  H.  ^'Hovey  v.  Haverstraw,  134  N.  Y. 

449 ;  Steele's  Petition,  44  N.  H.  320 ;  373 ;    Christy  v.  Newton,  60    Barb. 

State  V.  Richmond,  26  N.  H.  232.  332 ;  Lyon  v.  Munson,  3  Cow.  436. 

»  Updegraff  v.  Palmer,  107  Ind.  181 ; 
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a  prescriptive  right  to  the  highway  by  a  continued  occupation 
of  twenty  years.'  A  highway  can  be  lost  in  whole  or  in  part 
by  non-user,  but  the  portion  used  will  not  be  affected  by  the 
non-user  of  the  remainder.^  In  Ohio,  in  order  that  non-user 
may  amount  to  abandonment,  it  must  be  shown  to  have  con- 
tinued for  twenty-one  years ; '  and  in  Kentucky  must  con- 
tinue for  such  period  as  would  create  a  prescriptive  right.* 
An  abutting  owner's  private  rights  in  a  street  may  be  lost 
where  their  existence  is  denied  and  they  are  exclusively  pos- 
sessed for  twenty  years  by  one  who  claims  to  own  the  fee  of 
the  street.'  The  Mississippi  statute  under  which  ten  years' 
adverse  possession  of  land  confers  title  does  not  apply  against 
the  right  of  a  municipality  to  its  streets.*  An  abutting  owner 
who  is  permitted  to  inclose  and  use  a  street  cannot  acquire 
title  thereto  by  prescription,  as  his  possession  is  not  adverse.^ 

§  1469.  Discontinuing  or  Vacating  highways. —  Discontin- 
uance of  a  highway  can  be  effected  only  by  the  proper  munici- 
pal authorities  and  according  to  the  statutory  procedure.'    A 


iDriggs  V.  Phillips^  103  N.  Y.  77. 
See  Parker  v.  St.  Paul,  47  Minn.  317. 

2  Wayne  Savings  Bank  v.  Stock- 
well,  84  Mich.  587. 

'  In  Nail  &  Iron  Company  v.  Fur- 
nace Company,  46  Ohio  St.  544,  it 
was  held  that  proof  that  no  work 
had  been  done  on  a  road  for  fifteen 
years,  that  it  was  at  times  impass- 
able, that  it  passed  over  a  steep  hill, 
that  a  new  road  had  been  established 
to  take  its  place,  to  which  travel  had 
been  greatly  diverted,  and  that  por- 
tions of  the  old  road  had  been  fenced 
in  by  individuals,  was  not  enough  to 
establish  an  abandonment  by  the 
publia  Spears,  J.,  said:  —  "It  ap- 
pears to  be  well  settled  by  the  au- 
thorities that  in  order  to  work  aban- 
donment by  simple  non-user  of  an 
easement,  all  acts  of  enjoyment  must 
have  totally  ceased  for  the  same 
length  of  time  necessary  to  create 
the  original  prescription;  and  we 
hold  that  where  non-user  by  the  pub- 
lic of  a  street  within  a  city  is  relied 


upon  as  proving  an  abandonment  of 
it,  such  non-user  must  be  shown  to 
have  continued  for  a  period  of 
twenty-one  years.''  See,  also.  State 
V.  Culver,  37  Am.  Rep.  295 ;  Ward  v. 
Ward,  7  Exch.  888 ;  Corning  v.  Gould, 
16  Wend.  531. 

*  Curran  v.  Louisville,  83  Ky.  628. 
'WoodruflE  V.  Paddock,  130  N.  Y. 

618. 

*  Witherspoon  v.  Meridian,  69  Miss. 
288 ;  Vicksburg  v.  Marshall,  59  Miss. 
563. 

'Taylor  v.  Phillips  (West  Va.),  14 
S.  E.  Eep.  130. 

8  Hughes  V.  Bingham  (Ct  of  App.), 
46  Alb.  L.  J.  517.  In  Driggs  v.  Phil- 
lips, 103  N.  Y.  77,  83,  Danforth,  J., 
said :  — "  Once  established  a  highway 
does  not  cease  to  be  such  until  it  has 
been  discontinued  by  the  proper  au- 
thorities. .  .  .  The  jurisdiction  of 
defendants  in  the  performance  of 
their  duty  extended  over  the  whole 
width  of  the  highway  as  established. 
The  plaintiff  takes  his  title  subject 
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town  in  its  corporate  character  can  neither  lay  out  nor  discon- 
tinue a  highway.^  A  highway  once  created  continues  to  exist 
until  vacated  by  the  county  supervisors  or  by  operation  of 
law  or  the  judgment  of  a  competent  court.^  The  Missouri 
rule  is  that  the  vacating  of  a  street  under  charter  powers  is 
wholly  a  question  of  expediency  for  the.  municipal  council 
acting  fairly  and  without  fraud.'  Application  for  appeal  to  a 
justice  from  laying  out  or  disconj^uuing  a  highway  under  the 
Minnesota. statutes  need  not  show  a  right  to  appeal.*  When 
a  street  is  lawfully  vacated  the  abutting  owner  holds  'the  fee 
presumably  to  the  center  of  the  street  discharged  from  all 
easements  of  the  public  or  of  other  abutting  owners.'  An 
abutting  owner  on  a  street  is  entitled  to  damages  if  the  street 
is  so  closed  as  to  deprive  him  of  reasonable  access  to  other 
streets  theretofore  accessible  to  him.' 

§  1470.  Bridges  —  Part  of  highway,  etc. —  At  common 
law  a  bridge  is  apart  of  the  highway  which  it  serves  to  make 
more  serviceable  to  the  public,'  and  this  is  the  general  rule  in 
this  country.'  The  word  "  bridge "  as  used  in  the  Indiana 
statute  of  1881  does  not  apply  to.  a  culvert  or  structure  over  a 
ravine  made  simply  to  drain  surface  water  off  the  highway,  but 
is  used  in  its  common-law  meaning,  as  a  structure  over  water 
flowing  in  a  channel  between  banks  more  or  less  defined,  al- 
though such  channel'  may  be  pccassionally  dry,  in  order  to 
facilitate  public  passage,  over  the  same.'    The  Vermont  high- 

to  the  easement,  and  no  act  of  ob-  *  Lamm  v.  Chicago  R  Co.,  45  Minn, 
struction  on  his  part  could  deprive  .  71. 

them  of    their   jurisdiction."     See,  ^  Gargan  v.  Louisville  &e.  E.  Co., 

also,  Bridges  v.  Wyckoff,  67  N.  Y.  89  Ky.  313;  Smith  v.  Boston,  7  Cush. 

130.  355.    See  Felton  v.  Short  Route  Co., 

'  Monk  V.  New  Utrecht,  104  N.  Y.  85  Ky.  640. 

553,  557.  '  Rex  v.  Sainthill,  3  Ld.  Raym.  1174 

2Plummerv.  Sheldon,  94  Cal.  533;  swestfield     Borough     v.     Tioga 

Babcock  v.  Welsh,  71  Cal.  403;  Bol-  County,  150  Penn.  St  153;  EaphoTp. 

ger  V.  Foss,  65  Cal.  350.  v.  Moore,  68  Penn.  St  404 ;  Penn.  Tp. 

aOlasgdw  V.  StLouis,107Mo.  198;  v.    Perry    Co.,    78  Penn;    St    457; 

State  V.  Clark,  54  Mo.  36 ;  Springfield  Comm'rs    v.    Bridge    Company,   13 

R  Co.  V.    Springfield,   85  Mo.  676 ;  Cush.  348. 

Kittle  V.  Freemont,  1  Neb.  338.  « Board    v.    Bailey,    133    Ind.  46 ; 

« State  V.  Simon,   47   Minn.    315 ;  Board  v.  Brown,  89  Ind.  48 ;  Board 

Anderson  v.  Meeker  County,  46  Minn.  v.  Legg,  110  Ind.  479. 
337. 
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way  laws  provide  that  the  word  "  highway  "  shall  include 
bridges  thereon,  and  a  bridge  may  be  declared  on  in  plead- 
ings as  a  highway.'  In  this  country  a  bridge  means  any 
structure  by  which  a  highway  is  carried  over  a  place,  unless 
the  terra  is  limited  by  a  statute  *  or  by  some  local  usage,  or 
by  agreement.'  "Whether  an  approach  to  a  bridge,  or  a  wing 
wall  or  other*  arrangement  connecting  it  to  the  banks,  is  to  be 
deemed  a  part  of  the  bridge  or  of  the  highway,  must  be  de- 
termined by  the  particular  facts  of  each  case.* 

§  1471.  Bridges  over  navigable  rivers  and  waters.— Until 
congress  acts  respecting  the  bridging  of  navigable  streams 
within  a  State,  the  State  has  full  power  to  bridge  such  streams, 
subject,  however,  to  the  power  of  congress  at  any  time  to 
abate  a  bridge  as  a  nuisance  to  navigation  and  to  assume  en- 
tire control.*  It  seems  that  a  State  may  bridge  a  river  and  in 
order  to  meet  the  expense  impose  a  general  toll  or  tax  on  those 
who  use  it,  provided  free  navigation  is  not  thereby  impaired.' 
Congress  has  power  to'  authorize  a  bridge  over  a  navigable 
river  and  thereby  obstruct  free  navigation  to  some  extent.' 
ISo  compact  that  the  States  of  Georgia  and  South  Carolina 
may  make  concerning  the  free  navigation  of  the  Savannah 
river  can  affect  the  power  of  congress  to  close  one  of  the 
channels  of  that  river  and  to  declare  that  an  actual  obstruction 
thereof  is  not  illegal.'  Congress  may  withdraw  its  assent 
to  a  bridge,  and  such  withdrawal  is  equivalent  to  a  positive 

1  Cook  V.  Town  of  Barton,  63  Vt  E.  Co.,  119  U.  S.  280 ;  CaMwell  v. 

566.  American  Bridge  Co.,  113  U.  S.  305 ; 

2WhitaIl  V.  Gloucester,  40  N.  J.  L.  Pound  v.  Turck,  95  U.  S.  459;  South 

303,  305,  306.               •  Carolina  v.  Georgia,  98  U.  S.  4 ;  Paj-k- 

'In  Swanzey  u  Somerset,  133  Mass.  ersburg  Co.  v.  Parkersburg,  107  U.  S. 

313,  the  word  bridge  as  used  in  a  691 ;  Welton  v.  Missouri,  91  U.  S.  375 ; 

statute  was  held  to  apply  only  to  the  Bridge  Co.  v.  United  States,  105  U.  S. 

structure  which  crossed  a  river,  and  470 ;  Gilman  v.  Fliiladelphia,  3  Wall, 

its  approaches,  in  the  absence  of  any  781. 

usage  or  agreement  between  the  two  '  Sands  v.  Manistee  Company,  133 

towns  which  fixed  the  construction ;  U.  S.  288 ;  Huse  v.  Glover,  119  U.  S. 

and  not  to  include  the  crossways.  543 ;  Mobile  County  v.  Eimball,  103 

♦Compare  Taylor  v.  Williston,  63  U.  S.  691. 

Vt  269,  with  Powers  v.  Woodstock,  '  People  v.  Kelly,  76  N.  Y.  475. 

38  Vt  44  8  South  Carolina  v.  Georgia,  93  U. 

6  Willamette  Bridge  Co.  v.  Hatch,  S.  4 
123  XJ.  S.  113 ;  Hamilton  v.  Vicksburg 
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enactment  that,  notwithstanding  any  State  legislation,  the 
first  plan  of  the  bridge  was  unlawful.^ 

§  1472.  Bridges  between  States — Between  counties. —  A 

State  may  authorize  the  building  of  a  bridge  over  a  boundary 
river,  though  a  part  of  it  will  be  in  another  State;*  and,  in 
the  absence  of  anything  to  the  contrary,  the  required  consent 
of  the  other  State  will  be  presumed  under  the  rules  of  comity 
which  prevail  between  States.'  In  the  absence  of  statute 
one  county  cannot  compel  another  to  join  in  building  a  bridge 
over  a  river  between- them.*  In  !N"ebraska  the  statute  author- 
izes the  county  boards  to  enter  into  a  joint  contract  to  build 
such  bridges,  but  in  the  absence  of  such  a  contract  one  county 
board  cannot  compel  the  other  to  join  in  the  erection  or  to 
contribute.'  The  legislature  may  authorize  or  require  one 
county  to  build,  at  its  sole  expense,  a  bridge  across  the  bound- 
ary line  between  it  and  another  county.*  Under  the  Indiana 
statute  of  1869  a  bridge  could  be  erected  only  by  the  mutual 
concurrence  and  agreement  of  the  commissioners  of  the  two 
counties  interested  and  bounded  by  the  stream  to  be  bridged.'' 
In  Indiana,  under  the  amending  statute  of  1881,  providing 
that  where  one  county  refused  to  join  the  other  might  pro- 
ceed to  build  the  bridge  as  if  it  were  wholly  within  its  terri- 
tory, no  action  could  be  maintained  by  the  county  so  building 
to  recover  a  proportionate  share  of  the  cost  from  the  other.' 

1  Bridge  Company  v.  United  States,  bridge  and  one  county  court  refuses 
105  U.  S.  470.  to  act,  the  statute  makes  the  circuit 

2  It  was  held  in  Hunt  v.  Kansas  court  of  the  county  the  arbiter  be- 
&  Missouri  Bridge  Co.,  11  Kan.  412,  tween  them.  Garrard  County  Court 
that  the  Kansas  legislature  had  v.  Bayle  County  Court,  10  Bush  (Ky.), 
power  to  authorize  the  forming  of  a  208. 

company  to  build  a  bridge  over  the  ^  Brown    v.    Merrick    County,    18 

Missouri  river  at  a  place  where  the  Neb.  355. 

river  formed  the  boundary  between  « Washer   v.    Bullitt   County,   110 

Kansas  and  Missouri.  U.  S.  558,  565 ;  Agawam  v.  Hampden, 

8  Land   Grant    &o.   Co.   v.  Coffey  130  Mass.  528 ;  Scituate  v.  Weymouth, 

County,  6  Kan.  245,  254 ;  Eunyan  v.  108    Mass.   128.      See,    also.    Mobile 

Coster,  14  Pet  123;  Bard  v.  Poole,  12  County  v.  Kimball,  102  IT.  8.  691. 

N.  Y.  495.  7  Browning  v.  Board,  44  Ind.  11. 

*  In  Kentucky  where  two  counties  8  Fountain     County     v.     Warren 

differ  as  to  the  expediency  of  such  a  County  (Ind.),  27  N.  E.  Eep.  133. 
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§1473.  County  bridges. —  The  burden  of  building  and  re- 
pairing bridges  on  highways  in  a  county  rests  upon  the  county.* 
Whether  the  highway  is  necessary  or  not,  if  the  bridge  is  nec- 
essary to  its  use  the  board  of  freeholders  will  be  indictable 
for  neglecting  to  keep  it  in  safe  condition.^  The  'New  Jersey 
statute  of  186Q,  giving  a  remedy  where  a  county  or  township 
wrongfully  neglects  to  erect,  rebuild  or  repair  a  bridge,  ap- 
plies only  in  favor  of  those  who  of  right  depend  upon  the 
bridge  for  the  full  and  safe  performance  of  its  appropriate 
functions,'  and  does  not  apply,  for  instance,  in  favor  of  a  mill 
owner  who  has  no  right  to  depend  on  the  bridge  abutments 
to  maintain  his  dam  so  that  it  will  retain  water.*  In  Georgia, 
if  a  county  owns  a  bridge  within  a  town,  it  alone  is  respon- 
sible for  neglect  to  repair.'  Where  a  bridge  has  been  built 
by  the  county  the  expense  of  the  approaches  must  also  be 
borne  by  the  county.^  At  common  law  a  county  was  re- 
quired to  repair  only  such  bridges  as  crossed  a  stream  or 
water-course.'  Under  the  Indiana  statute  of  1881  a  county 
must  build  any  bridge  within  the  cities  of  the  county  the  esti- 
mated cost  of  which  exceeds  $500,'  but  is  not  liable  for  the 
repairs  of  a  bridge  constructed  by  it  if  the  bridge  has  passed 
under  the  exclusive  control  of  a  city  within  the  county.'  Con- 
trary to  the  policy  which  prevails  in  some  other  States,  bridges 
and  highways  in  Indiana  are  treated  as  distinct  subjects  of 
legislation.  The  duty  of  erecting  and  repairing  bridges  over 
water-courses  is  imposed  on  the  county  commissioners,  while 
the  general  duty  of  keeping  highways  and  bridges  in  repair 
is  imposed  upon  township  trustees  and  road  supervisors."* 

1  Beatty  v.  Litus,  47  N.  J.  Law,  89 ;  "  Westfield     Borough     v.     Tioga 

Ripley  v.  Freeholders,  40  N.  J.  Law,  County,  150  Penn.  Sfe  152. 

45;  Board  wLegg,  93  Ind.  523;  Board  'Whitall  v.  Gloucester,  40  N.   J. 

V.  Brown,  89  Ind.  48.  Law,  302,  803.    See  Washer  v.  Bullitt 

,  2  Board  &c  v.  State,  43  N.  J.  Law,  County,  110  U.  S.  564;  Board  v.  Bai- 

263.  ley,  122  Ind.  46,  48 ;  State  v.  Gorham, 

3  Ripley  v.  Freeholders,  40   N.  J.  37  Me.  451 ;  State  v.  Hudson  County, 

Law,  45.  30  N.  J.  Law,  137;  Rex  v.  Oxford- 

*  Jernee  v.  Monmouth,  52  N.  J.  Law,  shire,  20  Eng.  O.  L.  289. 

553.   See,also,Livermore«.  Freehold-  8  ■Wabash  City  v.  Carver,  129  Ind. 

ers,  31 N.  J.  Law,  507 ;  s.  c,  29  N.  J.  Law,  652. 

245,  where  the  owner  of  property  on  ^Spicer  u.  Elkhart  County,  126  Ind. 

which  the  bridge  fell  had  no  remedy.  369. 

«  Daniels  v.  Athens,  55  Ga.  609.  w  Board  v.  Bailey,  123  Ind.  46 ;  Ab- 
90 
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§  1474.  County  commissioners'  discretion  as  to  erection  of 
bridges. —  In  Indiana  a  board  of  county  commissioners  having 
entered  an  order  for  the  construction  of  a  bridge  which  it  is 
authorized  by  statute  to  erect  has  the  discretion  to  build  it  or 
not,  and  will  not  be  compelled  by  mrnidamus  to  carry  the 
order  into  effect;'  and  the  board  has  the  same  discretion, 
which  will  not  be  coerced,  where  a  bridge  is  practically  de- 
stroyed and  the  alternative  is*presented  of  repairing  it  or 
abandoning  it  and  resorting  to  some  other  means  or  place  in 
order  to  cross  the  stream.^  In  Pennsylvania,  where  county 
commissioners  are  in  duty  bound  to  construct  approaches  nec- 
essary to  give  public  access  to  bridges,  they  will  not  be  com- 
pelled so  to  do  under  conditions  imposed  by  the  dedicators  of 
the  land,  or  if  the  approach  will  not  in  fact  connect  with  a 
highway.'  But  generally  the  commissioners  have  no  discre- 
tien  in  respect  to  repair  of  a  necessary  bridge.* 

§  1475.  City  bridges.—  The  cities  of  !N"ew  York  and  Brook- 
lyn jointly  own  and  manage  the  bridge  which  connects  them 


bott  V.  Board,  114  Ind.  61;  Board  u 
Eiokel,  106  Ind.  501. 

1  State  V.  Board,  135  Ind.  247. 

2  State  V.  Greene  Co.  Board,  119 
Ind.  444;  Board  r.  Legg,  93  Ind.  533; 
Board  v.  State,  113  Ind.  179.  In  State 
V.  Board,  119  Ind.  444,  the  court 
said: — "The  duty  of  county  cora- 
missioners  to  cause  all  bridges  to  be 
kept  in  repair,  so  as  to  prevent  in- 
jury to  persona  traveling  upon  the 
highways  of  which  they  form  an  es- 
sential part,  is  in  no  sense  discretion- 
ary. So  if  the  use  of  a  public  high- 
way, which  constituted  the  only 
available  means  of  communication, 
was  substantially  destroyed  by  the 
failure  to  repair  a  bridge,  the  ques- 
tion then  would  not  be  one  of  practi- 
cal convenience  but  of  practical  ne- 
qessity.  Doubtless  cases  might  arise 
in  which  it  would  be  the  imperative 
legal  duty  of  the  commissioners  to 
afford  the  means  or  take  the  neces- 
sary steps  to  make  the  repairs.  The 
facts  found  fall  far  short  of  making 


the  present  such  a  case.  For  all  that 
appears  the  stream  may  be  crossed 
by  means  of  a  ford,  or  feriy,  or 
another  bridge — as  the  evidence 
shows  the  fact  to  be  —  may  have 
been  built  within  a  reasonably  con- 
venient distance  from  the  one  de- 
stroyed." 

'Commonwealth  v.  Loomis,  138 
Penn.  St  174,  where  the  court  said : — 
"  The  approaches  at  the  end  of  the 
bridges  have  not  been  built,  but  the 
reason  given  for  not  building  them, 
in  the  commissioners'  return,  seems 
to  be  quite  sufficient.  There  is  no 
road  opened  at  the  eastern  end  with 
wliich  to  connect,  or  upon  which  to 
erect  proper  approaches.  The  com- 
missioners had  Efo  power  to  build 
such  a  road,  nor  has  the  court  the 
right  to  order  it  opened  except  in 
proper  proceedings." 

estate  u  Damaree,  80  Ind.  619; 
State  V.  Board,  80  Ind.  478 ;  Board  v. 
State,  113  Ind.  179. 
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and  which  they  have  mad^,  and  are  liable  for  the  negligent 
acts  of  the  bridge  trustees  and  of  their  employees ; '  but  the 
trustees  as  public  agents  are  not  liable  for  the  negligence  of 
their  employee  while  employed  on  the  bridge.?  Under  the  ■ 
Massachusetts  statutes  of  1882  and  1887  providing  for  the 
construction  of  a  bridge  across  Charles  river  between  Bos- 
ton and  Cambridge,  by  the  joint  action  and  at  the  joint  ex- 
pense of  those  cities,  the  city  of  Boston  has  no  voice  or  con- 
trol as  to  the  bridge  avenue  on  the  Cambridge  side.'  A 
bridge  located  on  a  highway  within  the  limits  of  a  city  is  a 
part  thereof,  and  if  the  city  has  taken  charge  of  the  highway 
it  is  liable  for  the  bridge  defects.*  While  it  is  settled  in  In- 
diana that  a  county  is  liable  for  its  defective  bridges,^  this 
being  the  common-law  rule,'  yet  if  a  bridge' is  within  a  city 
the  county  is  not  liable  for  its  defects  unless  it  owns  it  and  is 
charged  by  statute  with  the  duty  of  maintaining  it.'  Where 
a  city  has  adopted  a  private  bridge  and  by  resolution  of  its 
common  council  declared  it  open  for  public  travel,  it  cannot 
claim  that  it  has  no  right  to  maintain  the  bridge  and  would 
be  a  trespasser  in  going  upon  it  to  make  repairs.'  The  fact 
that  a  city  is  permitted  to  use  a  State  bridge  and  its  approaches 

1  Wash  V.  New  York,  107  N.  T.  220 ;  which  the  bridge  was  built  is  suflS- 

People  V.  Kelly,  76  N.  Y.  475.  cient  to  sustain  the  conclusion  that 

''  Walsh  V.  Trustees  &c,  96  N.  Y.  the  city  was  liable  for  defects  in  the 

427.  bridge.     City  of   Goshen  v.  Myers, 

3  Cambridge  v.  Railroad  Comm'rs,  11,9  Ind.  196 ;  a  C.,  21  N.  K  Rep.  657 } 

153  Mass.  161.  Lowery  v.  Delphi  City,  55  Ind.  350; 

<  Under  Revised  Statutes  of  Indi-  s.  C,  74  Ind.  530.    See,  also.  People  w 

ana    of    1881,  section    3161,  giving  Eresident  &&,  38  Wend.  354 ;  People 

common  couqcils  of  cities  exclusive  v.  Comm'rs,  4  Neb.  150 ;  Chicago  v. 

control  and  power  over  streets,  alleys.  Powers,  42  111.  169;  Whitall  v.  Glou- 

highways   and  bridges  within    the  cester,  40  N.  J.  Law,  303,  305. 

limits  of  the  cities,  a  public  bridge  ^ Board  &c.  v.  Legg,  93  Ind.  533; 

within  the  limits  of  and  located  upon  Board  &c.  v.  Brown,  89  Ind^  48. 

a  public  highway  of  a  city  constl-  ?  Washer   v.  Bullitt    County,    110 

tutes  a  part  of  such  highway ;  and  U.  S.  .658,.  564. 

where  the  city  has  taken  charge  of  'Boa,rd  &c.  v.  Depre;^  $7  Ind.  509; 

the  same  it  is  liable  to  a  person  suf-  City  of  Goshen  w  .Myers,  119  Ind. 

fering,  injury  or  .logs  without  fault  196 ;  Spicer  v.  Elkhart  Cq.,  126  Ind. 

or  negligence,  through  the  neglect  to  .  369 ;  Wabagh  City  f. .Carver,  129  Ind. 

keep  such  bridge  in  repair;  and  a  553. 

finding  that  the  city  had  taken  charge  ^Langloisv.  Cohens,  SB  Hun,  226. 
of  and  graded  the  highway  upon 
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does  not  render  it  liable  for  defects  therein.*  The  city  coun- 
cil of  Augusta  being  a  corporation  chartered  by  the  State  of 
Georgia  and  owning  a  toll-bridge  over  the  Savannah  river  be- 
tween that  State  and  South  Carolina  is  liable  for  neglecting 
to  keep  the  abutment  on  the  South  Carolina  shore  safe  for 
customers,  though  by  the  law  of  South  Carolina  it  would  not 
be  liable  for  such,  negligence.^ 

* 
§  1476.  Bridges  in  towns  and  townships  and  boronghs. — 

Under  the  New  York  statute  a  town  is  primarily  bound 
to  the  maintenance  and  repair  of  the  bridges  within  it,  but 
may  recover  the  expense  thereof  from  any  person,  or  the 
State  even,  who  has  injured  a  bridge  and  made  repairs  neces- 
sary.' Where  a. bridge  as  built  is  longitudinally  divided  by 
thetown  line  the  expense  of  rebuilding  is  to  be  borne  equally 
by  both  towns; '  in  so  rebuilding  a  town  must  proceed  strictly 
according  to  the  statute  or  it  may  not  be  able  to  compel  the 
other  town  to  contribute.'  Though  the  New  York  legislature 
cannot  under  the  State  constitution  pass  any  private  or  local 
bridge  law  it  may  confer  the  power  of  such  local  legislation 
upon  boards  of  county  supervisors,  and  such  a  board  of  a 
county  having  within  it  two  towns  separated  by  a  stream, 
may,  on  proper  application  by  one  of  them,  enact  a  law  com- 
pelling the  erection  of  a  bridge  over  such  stream  to  connect 
highwaj's  in  said  towns,  though  the  officers  of  the  other  town 
and  a  majority  of  its  tax-payers  have  voted  against  the  bridge 
at  a  regular  town  meeting.*  But  when  a  town  has  voted 
money  for  a  bridge  its  highway  commissioner  may  proceed  to 
erect  it,  though  the  county  supervisors  have  not  located  it 
and  refuse  to  do  so,^  for  his  power  to  repair  a  highway  may 
include  the  power  to  build  a  new  bridge.'  At  first  in  Pennsyl- 
vania the  building  of  bridges  was  cast  on  the  townships  and 

I  Carpenter  v.  Cohoes,  81  N.  Y.  21 ;  6  Town  of  Kirkwood  v.  Newbury, 

Verder  v.  Little  Falls,  100  N.  Y.  343.  132  N.  Y.  571 ;  People  &c.  v.  Board, 

'  Augusta  City  Council  v.  Hudson,  51  N.  Y.  401 ;  People  &a  v.  Flagg,  46 

88  Ga.  599;  S.  C,  15  S.  E.  Rep.  678.  N,  Y.  401 ;  People  &o.  v.  Kilman,  69 

3  Bidelman  v.  State,  110  N.  Y.  232.  N.  Y.  83. 

•Day  V.  Day,  94  IST.  Y.  153;  Lap-  'Huggans  v.    Riley,  135  N.  Y.  88. 

ham  V.  Rice,  55  N.  Y.  473,  479.  See  Berlin  Bridge  Co.  v.  Wagner,  57 

5  Flynn  v.  Hurd,  118  N.  Y.  19 ;  Peo-  Hun.  346. 

pie  V.  Board  &c.,  93  N.  Y.  397 ;  Board  sMathes  v.  Crawford,  36  Barb.  564. 
&c  V.  Thompson,  106  Ind.  534. 
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boroughs,  but  as  the  expense  was  often  too  burdensome  it 
was  sometimes  shifted  by  statute  on  the  counties ;  but  unless 
lawful  proceedings  be  taken  thus  to  charge  the  county  this 
duty  still  rests  upon  the  local  municipality.*  The  Michigan 
statute  authorizing  county  supervisors  to  order  the  construc- 
tion of  a  bridge  by  differing  townships,  etc.,  and  to  fix  the 
respective  portions  of  the  cost  which  each  township  shall  con- 
tribute, applies  only  to  town  strips  in  w^hich  a  portion  of  the 
bridge  is  located.-  In  Kew  Hampshire  to  entitle  a  town, 
which  has  rebuilt  a  bridge  to  contribution  from  another  town 
it  is.  not  necessary  that  the  latter  should  have  been  made  a 
party  to  any  legal  proceeding  before  the  bridge  was  rebuilt.' 

§  1477.  Contribution  to  cost  of  bridges. —  The  Yermont 
statute  of  1884  provided  for  assessing  a  portion  of  the  cost  of 
maintaining  a  bridge  within  a  town  on  adjoining  towns  bene- 
fited thereby,  but  under  the  repealing  statute  of  1886  a  town 
cannot  be  assessed  for  a  bridge  wholly  within  another  town, 
and  any  town  so  assessed  may  procure  the  vacation  of  the  as- 
sessment.* Where  a  bridge  as  jointly  built  by  several  towns 
did  not  extend  to  the  limit  fixed  by  the  county  court's  order, 
upon  one  side  of  the  river,  nor  to  the  bank,  and  the  town  in 
which  that  end  was  located  constructed  and  maintained  at  its 
own  expense  an  arrangement  for  connecting  the  end  of  the 
bridge  with  the  bank,  all  of  the  towns  were  held  liable  for  an 
injury  caused  by  the  insufficiency  of  such  arrangement;'  but 
if  the  arrangement  between  the  bridge  and  the  bank  had 
formed  a  part  of  the  highway,  only  the  town  in  which  such 
part  of  the  highway  was  would  have  been  liable  for  its  insuf- 
ficiency." In  Michigan  towns  may  be  compelled  to  contribute 
to  a  bridge,  but  not  a  town  in  which  no  part  of  the  bridge  is 
situate,  whatever  particular  or  local  interest  it  may  have  in  its 
construction.'  Under  the  Virginia  code  of  1887,  though  coun- 

1  Westfleld     Borough     v.     Tioga  Rep.  617 ;  Tunbridge  v.  Eoyalton,  58 

County,  150  Penn.  St  153;  Road  in  Vt  313;  Waidsboro  v.  Jamaica,  59 

Milton,  40  Penn.  St.  300.  Vt.  514.    Contra,  StrafiEord  v.  Sharon, 

^Frenchtown  Township  v.  Monroe  61  Vt  136. 

County,  89  Mich.  304 ;  Ecorse  Town-  »  Tyler  v.  Williston,  63  Vt  369. 

ship  V.  Board  &c.,  75  Mich.  370.  6  Powers  o.  Woodstock,  38  Vt  44. 

^  Pittsburg  V.  Clarksville,  58  N.  H.  '  Frenchtown  v.  Monroe  County, 

291.  89  Mich.  204 

<  UnderhUl  v.  Essex  (Vt),  33  AtL 
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ties  are  liable  to  contribute  to  the  expense  of  maintaining  a 
bridge  or  causeway  between  them,  yet  a  county  is  not  liable 
for  any  part  of  the  expense  of  maintaining  a  causeway  wholly 
in  an  adjacent  county  but  necessary  as  an  approach  to  a 
bridge  between  the  two  counties.'  Towns  may  by  agreement 
vary  their  statutory  liability  to  contribute.^ 

§  1478.  County  liability  tV^r  neglecting  to  repair  bridges. 

In  Indiana  the  statutory  duty  to  repair  bridges  renders  the 
county  liable  for  neglect  thereof.'  In  Missouri  and  ■  Texas  a 
county  is  not  liable  for  injury  sustained  by  reason  of  a  defect- 
ive bridge,  unless  the  liability  is  imposed  by  statute  expressly 
or  by  necessary  implication.* 

§  1479.  General  duty  to  repair  bridges. —  If  a  bridge  is 
opened  for  public  travel  the  whole  of  it  must  be  kept  in  a 
reasonably  safe  condition  for  such  use,*  and  travelers  have  the 
right  to  assume  that  it  is  safe  for  use  in  the  ordinary  way  and 
with  ordinary  vehicles  and  loads.*  The  Illinois  rule  is  that  a 
municipality  ought  to  close  an  unsafe  bridge  if  unable  to  re- 
pair it  by  reason  of  want  of  funds.'  A  municipality  may  be 
liable  to  an  individual  for  so  negligently  constructing  a  foot- 
bridge as  to  make  it  appear  to  form  a  part  of  a  highway 
bridge  and  so  lead  him  to  drive  a  loaded  team  thereon.'  And 
the  rule  requires  the  bridge  approaches  to  be  kept  equally 

'  Gloucester  County  v.  Middlesex  other  side  is  perfectly  safe  for  travel 

County  (Va),  14  S.  E.  Rep.  660.  (overruling  Tritz  v.  City  of  Kansas, 

2  Stitt  V.  Castelline,  88  Mich.  239.  84  Mo.  632).    Walker  v.  City  of  Kan- 

8  Park  V.  Board  (Ind.),  30  N.  E.  Rep.  sas,  99  Mo.  647.    See,  also,  Bassett  v. 

147.    As  to  the  duty  of  county  com-  St  Joseph,  53  Mo.   290;    Brown  ■». 

missioners  to  repair  their  bridges,  see  Glasgow,  57  Mo.  156 ;   Cmig  v.  Se- 

Harris  v.  Board,  121  Ind.  299 ;  Board  dalia,  68  Mo.  417;  Staples  v.  Town  of 

V.   Pearson,  120  Ind.  426;   Board  v.  Canton,  69  Mo.  592;  Brennan  u  St 

Amett,  116  Ind.  438 ;  Board  v.  Legg,  Louis,  92  Mo.  482. 

110  Ind.  479 ;  Board  v.  Eiumerson,  95  *  Apple  v.  Marion  County,  127  Ind. 

Ind.  579.  553.    See,  also,  House  v.   Board,  60 

*  Pandeman  u  St  Charles  County  Ind.  580;  Indianapolis  v.  Gaston, -58 

(Mo.),   19  S.  W.  Rpp.  733;  Heigel  v.  Ind.  234;  Town  of  Elkhart  i).  Ritter, 

Wichita  County  (Tex.),  19  S.  W.  Rep.  66  Ind.  136 ;  Patton  v.  Board,  96  Ind. 

562.  131 ;  Vaught  v.  Board,  101  Ind.  123; 

'  A  city  which  opens  a  bridge  for  Board  v.  Donibke,  94  Ind.  72. 

public    tra'^el  is  liable  for  injuries  '  Carney  v.  Marseilles,  136  111.  401. 

caused  by  the  defective  condition  of  s  Fisher  v.  Cambridge,  133  N.  Y. 

one  side  of  the  bridge,  though  tho  527. 
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safe.*  The  same  rule  applies  to  bridges  as  to  other  highways 
in  general  in  respect  to  notice  of  their  defects  to  be  iinpulied 
to  the  authorities.^  A  town  is  not  liable  where  the  defect  in 
the  bridge  was  not  the  proximate  cause  of  the  injury.'  "Want 
of  funds  does  not  excuse  the  neglect  to  repair  a  bridge  where 
it  does  not  appear  that  the  commissioner  made  no  effort  to 
obtain  more  after  he  had  expended  his  bridge  funds.* 

§1480.  Latent  defects  —  Duty  to  iuspect  bridges. —  The 

age  of  a  bridge  may  suggest  probable  infirmity  and  impose- 
the  duty  of  inspection,  but  a  town  cannot  be  charged  with 
knowledge  of  a  latent  defect  in  the  absence  of  anything  sug- 
gestive of  weakness  if  proper  care  and  inspection  are  exercised.' 
The  supporting  timbers  of  a  bridge  should  be  inspected  to 
discover  dry  rot  or  other  latent  defects.*  County  commis- 
sioners charged  with  the  duty  of  maintaining  bridges  must 
take  notice  of  the  tendency  of  their  materials  to  decay,  but  a 
traveler  is  not  so  bound,  having  a  right  to  assume  that  decayed 
timbers  have  been  properly  repaired.' 

§  1481.  Knle  as  to  heavy  loads  on  bridges, —  It  is  not 

negligence  per  se  to  attempt  to  cross  a  bridge  with  a  traction 
steam-engine  and  thresher,  as  bridges  have  come  to  be  com- 
monly used  for  such  purpose.'  It  has,  however,  been  held  in 
Indiana  that  a  county  is  not  bound  to  anticipate  uses  of  a 
bridge  not  known  at  time  of  construction;  is  bound  to  main- 
tain a  bridge  only  for  ordinary  travel;  and  that  the  passage 
of  a  traction  engine  weighing  eight  thousand  six  hundred 
pounds  is  not  an  ordinary  travel."  The  rule  in  Pennsylvania 
is  that  a  township  is  not  bound  to  assume  that  its  bridges 

1  Bradford  v.  Armiston,    92   Ala.  bridge,  it  is  the  duty  of  the  highway 

349.  commissioners  to  make  proper  and 

^  Slierman  City  v.  Nairey,  77  Tex.  reasonable  inspection  to  ascertain  its 

291.  condition  as  to  safety  for  the  public 

3  McClain  t'.  Garden  Grove  (Iowa),  travel."    See,   also,  Moore  v.  Town- 

48  N.  W.  Rep.  1031.  ship  of  Kenockee,  75  Mich.  332. 

■i  Bullock  V.  Town  of  Durham,  19  '  Apple  v.  Board,  127  Ind.  553. 

N.  Y.  Supl.  635.  8  Wabash  City  v.  Carver,  139  Ind. 

6  0'Neil  V.  DeerQeld,  86  Mich.  610;  552;  Board  &c.  v.  Brod  (Ind.  App.), 

Chicago  V.  Langlass,  66  111.  361.  29  N.  E.  Eep.  430. 

6  In  Blank  v.  Levonia,  79  Mich.  1,  »  Board  v.  Chippy  (Ind.),  29  N.  E. 

the    court    said :  —  "In    respect    to  Rep.  1066. 
latent  defects  in  the  timbers  of  a 
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will  be  used  in  an  unusual  manner,  either  by  crossing  at  great 
speed  or  by  the  passing  of  an  unusual  weight,  and  that  its 
liability  stops  with  maintaining  its  bridges  so  as  to  protect 
against  injury  by  a  reasonable  and  probable  use  thereof.^ 
And  the  same  rule  exists  in  Connecticut  and  Massachusetts* 
and  in  New  York.'  In  1834  it  was  held  in  Yermont  not  a 
sufficient  test  of  a  bridge  that  it  would  bear  the  weight  of  a 
heavy  team,  but  that  in  a  grazing  State  like  Yermont  it 
should  be  sufficient  to  bear  a  drove  of  cattle.*  A  load  heavier 
than  allowed  by  statute  will  bar  a  recovery.* 

§1482.  Abutting  owners'  rights  and  easements. —  The 

State  does  not  own  the  streets,  and  its  sole  power  over  them  is 
to  regulate  their  use  for  public  purposes.'  The  consent  of  the 
State  to  erect  telegraph  poles  in  highways  may  protect  the 
telegraph  company  from  indictment  for  creating  a  nuisance, 
but  gives  it  no  right  to  erect  such  poles  against  the  owners  of 
the  fee  in  the  highways,  and  such  owners  may  be  entitled  both 
to  damages  and  removal  of  the  poles  where  they  have  not 
consented  to  and  been  compensated  for  the  occupation  of  the 
highway  by  such  poles.'  And  a  telegraph  company  cannot 
invoke  the  equity  power  of  courts  to  prevent  the  abutting 
owners  from  interfering  with  such  poles,  though  its  lines  have 
been  erected  under  legislative  sanction.'     The  interference 

•  In     McCormiok   v.    "Washington        ^  Dexter  v.  Qanton  Toll  Bridge  Co., 

Township,' 113  Penn.  81,  185,  it  was  79  Me.  563,  where  the  statute  prohl- 

held  that  the  township  was  not  liable  bition  applied  "to  any  loaded  cart, 

for  the  breaking  of  an  old  bridge  wagon  or  other  carriage,  the  weight 

while  a  traction  steam-engine,  etc.,  whereof  exceeds  four  thousand  five 

were  passing  over  it    An  ordinary  hundred   pounds,  exclusive  of    the 

highway  bridge  is  not  intended  for  team  and  carriage."    Held,  that  the 

use  by  steam  or  street  cars.    Mouout  driver  was  a  part  of  the  load.    Com- 

gahela  Bridge  Co.  v.  Pittsburgh  R.  pare  Howe  v.  Castleton,  25  Vt  163. 
Co.,  114  Penn.  St.  478,  484.  «  American  Rapid  TeL  Co.  u  Hess, 

2  Wilson  V.  Town    of   Grantz,  47  125  N.  Y.  641. 
Conn.  59,  74;  Gregory  v.  Adams,  14       7  Eels  v.  American  &c.  Tel.  Co.,  30 

Gray,  343.  N.  Y.  Supp.  600;  Blashfield  n  Tele- 

'  Clapp  V.  Town  of   Ellington,   51  graph  Co.,  18  N.  Y.  Supp.  250 ;  Dusen- 

Hun,  58,  as  applied  where  a  bridge  bury  v.  Telegraph  Co.,  11  Abb.  N.  C. 

broke  down  under  a  traction  engine  440. 

and  tank  weighing  eight  thousand       8  Metropolitan  Tel.  Co.  v,  Colwell 

five  hundred  pounds.  Lead  Co.,  67  How.  Pr.  365. 

'  Richardson  v.  Eoyalton  &c.  Co.,  6 
Vt  496. 
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with  the  easements  of  an  abutting  owner  in  a  city  street  is 
pro  tanto  &  taking  of  them  as  property  for  which  he  is  enti- 
tled to  be  paid.^  The  right  of  an  abutting  owner  is  not,  how- 
ever, so  absolute  that  he  can  prevent  all  interference  to  his 
detriment  with  the  street  on  his  front ;  ^  for  example,  where 
the  fee  is  in  the  city  he  cannot  prevent,  and  is  not  entitled  to 
damages  for,  the  laying  of  horse  railroad  tracks  on  the  street 
in  front  of  him,  if  there  is  not  thereby  an  exclusive  appropri- 
ation of  the  street ; '  and  the  same  rule  applies  to  steam  rail- 
road tracks.*  But  the  abutting  owner  is  entitled  to  damages 
where  the  railroad  tracks  and  structures  amount  substantially 
to  an  exclusive  appropriation  of  the  street;'  or  where  he  has 
a  fee  in  the  street ;  °  or  where  the  railroad  and  its  structures 
are  unauthorized  and  illegal.'  A  city  baving  power  to  regu- 
late the  use  of  its  streets  may  provide  reasonable  regulations 
for  the  exercise  of  a  legislative  franchise  on  them,  but  may 
not  pass  an  ordinance  declaring  that  such  franchise  or  right 
shall  not  be  exercised  without  the  consent  of  the  city.' 

§  1483.  The  same  subject  continued. —  Abutting  owners 
on  a  city  street,  the  fee  of  which  is  in  the  city,  have  a  right 
of  access  thereto  and  other  special  easements  therein,  of  which 
they  cannot  be  deprived  without  compensation  by  both  the 
State  and  city  combined.'  An  abutting  owner's  easement 
in  the  street  in  front  to  its  full  width  for  purpqses  of  access, 
light  and  air  is  property  which  cannot  be  taken  from  him 
for  public  use  without  compensation.'"    An  elevated  railroad 

1  Bohm  V.  Metrop.  El.  R.  Co.,  139  N.  Y.  97 ;  Craig  v.  Rochester  &c.  R. 

N.  Y.  576;  Kane  v.  N.  Y.  El.  K.  Co.,  Co.,  39  N.  Y.  404. 

125N.  Y.  164;  Abendrothv.  Manhat-  'Husaner  v.  Brooklyn  R  Co.,  114 

tan  R.  Co.,  123  N.  Y.  1.  N.  Y.  433;  Drucker  v.  Manhattan  R. 

.  ^Reinings  v.  N.  Y.  &c.  R.  Co.,  128.  Co.,  106  N.  Y.  lo7;  Lohr  v.  Metropol- 

N.  Y.  157,  164.  itan  R.  Co.,  104  N.  Y.  368. 

»  People  V.  Kerr,  37  -N.  Y.  188 ;  Kel-  s  Allen  v.  Jersey  City,  53  N.  J.  Law, 

linger  v.  Forty-second  Street  &c.  R.  533. 

Co.,  50  N.  Y.  306.  » Reining  v.  N.  Y.  &c.  R.  Co.,  138 

4  Fobes  V.  Rome  &c.  R.  Co.,  131  N.  N.  Y.  157 ;  Kane  v.  N.  Y.  El.  R.  Co., 
Y.  505.  125  N.  Y.  164 ;  Kernochan  v.  N.  Y. 

5  Strong  V.  N.  Y.  El.  R.  Co.,  90  N.  El.  R.  Co.,  138  N.  Y.  559;  Galway  v. 
Y.  123 ;  Mahady  v.  Bushwick  R.  Co.,  Metropolitan  El.  R.  Co.,  128  N.  Y. 
91  N.  Y.  149;  Washington  Cemetery  133.                                   ► 

V.  Prospect  Park  R.  Co.,  68  N.  Y.  591.      w  Lamm  v.  Chicago  R.  Co.,  45  Minn. 

6  Williams  v.  N.  Y.  &c.  R  Co.,  16    71  j  Adams   v.  Chicago   R.  Co.,  39 
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structure  in  a  city  street  is  inconsistent  with  its  character  as 
an  open  public  street,  and  therefore  violates  the  rights  of 
abutting  owners  though  the  title  to  the  soil  of  the  street  be 
in  the  city,  and  though  the  structure  be  erected  under  the 
combined  authority  of  State  and  city.'  An  abutting  owner 
in  a  populous  city  who  keeps  a  retail  store  may  have  an 
action  to  restrain  any  obstruction  which  turns  the  tide  of 
travel  from  his  sidewallc  to  tllfe  opposite  sidewalk.^  As  the 
sidewalk  is  constructed  for  and  allotted  to  the  use  of  pedes- 
trians, its  obstruction  by  trucks  cannot  be  justified  on  the 
ground  of  business  necessity,  even  though  the  street  be  so 
crowded  as  not  to  allow  the  trucks  to  be  backed  up  to  the 
sidewalk ;  and  the  New  York  common  council  has  power  to 
permit  such  obstruction  only  in  connection  with  the  erection 
or  repair  of  buildings.'  The  owner  of  land  over  which  a  pub- 
lic way  passes  has  the  right  to  occupy  the  land  above  and 
below  its  surface  to  any  extent  that  will  not  impair  its  useful- 
ness as  a  way,  for  instance,  the  cornice  of  his  house  may  ex- 
tend over  the  street.* 

§  1484.  Liability  for  defective  coiistraction. —  Cities  and 
towns  are  not  bound  to  construct  highways  according  to  the 
highest  standards  of  engineering ;  to  do  so  would  often  be  in- 
practicable  for  want  of  funds.'    The  length  of  the  roads  which 

Minn.  286 ;  Kaiser  v.  St  Paul  R  Co.,  form : — "  Above  all  it  will  be  diflSoult 
22  Minn.  149 ;  Rosenthal  v.  Taylor  E.  to  persuade  our  rural  people  to  pro- 
Co.,  79  Tex.  325.  vide    themselves    with    .systems    of 

1  Williams  v.  Brooklyn  El.  R.  Co.,  highways,  the  cost  of  which  at  the 
126  N.  Y.  96.  outset  will  be  far  greater  than  that 

2  Flynn  v.  Taylor,  127  N.  Y.  596 ;  of  all  the  existing  public  improve- 
Callanan  u  Gil  man,  107  N.  Y.  360:  ments  in  their  respective  communi- 
Welsh  V.  Wilson,  101  N.  Y.  254 ;  Peo-  ties.  ...  In  the  rough  reckoning 
pie  V.  Loehfelm,  103  N.  Y.  1 ;  People  of  the  country  engineer,  it  always 
V.  Horton,  64  N.  Y.  610.  seems  to  be  advantageous   to  con- 

'  Richardson  &c.   Co.  v.  Barstow,  struct  a  road  on    the    most  direct 

26  Abb.  N.  C.  150.  alignment  which  will  be  passable  to 

*  Farnsworth  v.  Rockland,  83  Me.  loaded  vehicles,  with  all  the  power 
508.  which  can  conveniently  be  put  upon 

*  In  an  article  on  "  The  Betterment  them.  It  is  easy,  however,  to  show 
of  our  Highways  "  in  the  September  that  usually  the  only  economy  which 
number  of  The  Atlantic  Monthly,  is  thus  effected  is  in  the  cost  of  first 
Mr.  N.  S.  Shaler  thus  speaks  of  some  construction.  .  .  .  Moreover,  the 
of   the   difficulties   of  highway  re-  expense  of  maintaining  hilly  loads, 
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a  town  is  obliged  to  maintain,  the  ease  or  difficulty  of  such 
maintenance,  the  amount  of  travel,  and  the  amount  of  assess- 
able property,  are  all  elements  to  be  considered  in  determin- 
ing how  high  a  degree  of  excellence  can  reasonably  be  required 
of  a  town  in  the  construction  or  repair  of  any  particular  road 
or  piece  thereof.'  Many  of  the  streets  of  Brooklyn  are  paved 
with  cobble-stones  and  are  so  rough  as  to  pound  and  shake 
vehicles  into  pieces  in  a  short  time,  the  consequence  being 
that  thexjwners  of  vehicles  have  alone  to  pay  the  tax  which 
ought  to  be  generally  distributed  among  the  tax-payers.  The 
duty  of  paving,  however,  is  quasi-]\xdicia,l,  and  the  city  is  not 
liable  to  individuals  for  the  manner  in  which  it  exercises  its 
discretion  as  to  paving.* 

§  1485.  Defective  highway  plan  —  Liability  for. —  In  some 
States  a  city  is  not  liable,  in  cases  in  which  a  street  is  defect- 
ive and  unsafe  by  reason  of  the  defective  plan  of  its  construc- 
tion, even  where  the  plan  was  not  expressly  adopted  before  the 
construction,'  but  is  liable  for  a  defect  caused  by  an  unauthor- 


under  the  wearing  action  of  rain, 
frost  and  locked  wheels,  will  more 
than  counterbalance  Jhe  coat  of  a 
longer  but  less  inclined  route.  .  .  . 
Difficult  as  is  the  task  which  the  sur- 
veyor has  to  meet  in  planning  a 
highway,  the  work  is  relatively 
simple  as  compared  with  the  more 
detailed  part  of  his  duties  when  he 
comes  to  determine  the  exact  form 
and  structure  of  the  road-bed.  He 
must  take  into  account  the  general 
nature  of  the  traffic  for  which  the 
way  is  to  be  used,  the  quality  of  the 
underlying  earth  and  the  effect  of 
the  water  upon  it,  the  penetration  of 
frost  and  its  effects,  the  dangers 
from  the  scouring  action  of  rain,  and 
the  character  of  the  material  to  bo 
used  in  building  the  traveled  way. 
Simple  as  the  task  of  road-building 
may  seem  to  be,  it  is  in  fact  more 
complicated  than  that  which  is  en- 
countared  by  the  railway  engineer. 
.    .    .A  part  of  the  badness  of  our 


American  roads  is  due  to  the  fact 
that  the  trackway  is  far  too  wide  to 
be  effectively  maintained.  In  this 
art  we  may  well  take  a  lesson  from 
the  ancient  Romans,  perhaps  the 
earliest  skilful  road-makers  in  the 
world.  They  invariably  built  their 
road-beds  with  no  more  width  than 
was  sufficient  to  permit  two  wagons 
conveniently  to  pass  each  other." 

1  Sanders  v.  Palmer,  154  Mass.  475 ; 
Hayes  v.  Cambridge,  136  Mass.  402; 
Eooney  v.  Randolph,  128  Mass.  580. 

2  Mills  V.  Brooklyn,  32  N.  Y.  489. 
See,  also,  §  764,  ante. 

3  Urquhart  v.  Ogdensbjirg,  91  N.  Y. 
67.  Where  a  sidewalk,  roadway 
and  gutter  are  constructed  accord- 
ing to  grades  adopted  by  the  board 
of  trustees,  and  a  crosswalk  is  laid 
by  the  street  isommissioner  to  match 
the  rest  of  the  work,  without  instruc- 
tions as  to  its  grade,  except  as  im- 
plied by  the  grades  of  the  other  por- 
tions of  the  work,  negligence  is  not 
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ized  alteration  of  the  original  plan.'  In  Illinois  and  Wiscon- 
sin a  city  is  held  to  the  same  liability  where  an  injury  results 
from  a  defective  plan  as  where  it  results  from  negligence  in 
the  execution  of  the  plan  or  in  the  control  and  maintenance 
of  the  streets  after  completion ;  -  and  this  rule  of  liability  has 
been  adopted  in  Kansas,  where  it  is  held  that  a  city  has  no 
more  right  to  plan  an  unsafe  condition  of  its  streets  than  to 
plan  or  create  a  public  nuisance."  In  Iowa  it  is  held  to  be  no 
defense  to  a  city  that  the  defective  sidewalk  in  question  was 
made  in  the  manner  customarily  adopted  by  the  city.*  But 
whether  a  sidewalk  is  properly  constructed  or  not  depends 


imputable  to  the  village  because  of 
failure  more  definitely  to  establish 
the  grade  of  the  crosswalk,  or  by 
reason  of  any  error  in  judgment  in 
establishing  the  grada  Betts  v.  Vil- 
lage of  Gloversville,  8  N.  Y.  Supl. 
795. 

1  Clemence  v.  Auburn,  66  N.  Y.  334. 

2  Chicago  V.  Langlass,  66  111.  361  j 
Chicago  V.  Gallagher,  44  111.  295; 
Prideaux  v.  Mineral  Point,  43  Wis. 
513. 

3  Gould  V.  Topeka  City,  32  Kan. 
485;  Topeka  v.  Sherwood  (Kan.),  18 
Pac.  Rep.  933.  In  the  Gould  ca.=ie 
just  cited  the  court  reviewed  the  au- 
thorities where  it  had  been  held  that 
a.  city  was  not  liable  for  any  mis- 
takes in  the  exercise  of  its  quasi-ju- 
dicial  powers.  "In  our  opinion  a 
city  has  no  more  right  to  plan  or 
create  an  unsafe  and  dangerous  condi- 
tion of  one  of  its  public  streets  than 
it  has  to  plan  and  create  a  public  or 
common  nuisance;  and  it  is  ad- 
mitted that  it  has  no  right  to  do  this. 
2  Dillon's  Munic.  Corp.  (3d  ed.),  §  660 
The  rule  contended  for  by' counsel 
for  the  defendant  has  been  applied 
to  various  cases,  as  follows :  It  has 
been  applied  to  city  improvements 
and  the  cities  held  not  liable  in  cases 
■where  the  property  of  individuals 


outside  of  the  streets  has  been  flooded 
and  injured  on  account  of  the  insuffi- 
ciency of  sewers  or  drains.  City  of 
Atchison  V.  Challiss,  9  Kan.  603; 
Steinmeyer  v.  City  of  St  Louis.  3 
Mo.  App.  256 ;  Mills  v.  City  of  Brook- 
lyn, 32  N.  Y.  489 ;  Darling  v.  Bangor, 
68  Me.  108;  Child  v.  City  of  Boston, 
86  Mass.  41 ;  Van  Pelt  v.  City  of  Da- 
venport, 43  Iowa,  308.  The  rule  has 
also  been  applied  and  a  city  held  not 
liable  in  a  case  where  water  on  ad- 
joining property  was  polluted  by 
means  of  a  sewer  or  drain.  Merri- 
field  V.  Worcester,  110  Mass.  216. 
The  rule  has  also  been  applied  and  a 
city  held  not  liable  in  a  case  where, 
by  the  digging  of  a  ditch,  the  rent  of 
a  person's  house  was  diminished. 
Lambar  v.  City  of  St  Louis,  15  Mo. 
610.  And  also  to  the  same  effect 
where,  by  the  digging  of  a  ditch  and 
the  construction  of  a  culvert  on  the 
sidewalk,  the  plaintiff's  abutting 
property  was  damaged.  White  v. 
Corporation  of  Yazoo  City,  37  Misa 
357.  The  rule  has  also  been  applied 
and  a  city  held  not  liable  in  a  case 
vehere  a  school  child  was  injured  by 
«n  unsafe  staircase.  Hill  v.  Boston, 
122  Mass.  344." 

<  Weber  v.  Creston  City,  75  Iowa, 
16;  s.  &,  39  N.  W.  Rep.  126. 
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npon  the  necessities  of  the  situation  with  a  presumption  in 
favor  of  a  proper  construction.* 

§  1486.  The  same  subject  continued. —  The  fact  that  a 
road  is  so  constructed  that  it  is  not  likely  to  keep  in  good  con- 
dition for  a  great  length  of  time  does  not  render  the  town 
liable  unless  the  danger  is  so  imminent  that  it  can  fairly  be 
said  to  show  a  want  of  reasonable  care  and  diligence  not  to 
repair  it,at  once.^  A  municipality  may  be  liable  for  a  visibly 
detective  construction  of  a  street  or  sidewalk  causing  forma- 
tions of  ice,  though  but  for  such  defective  construction  it 
would  not  be  liable  for  such  formations.'  In  Michigan  the 
rule  is  that  a  municipal  corporation  is  not  liable  for  construct- 
ing its  streets  upon  a  defective  plan,  and  that  in. carrying  them 
forward  to  completion  it  may  determine  for  itself  to  what 
extent  it  will  guard  the  public  against  possible  accidents.*    A 


•Miller  v.  St.  Paul,  38  Minn.  134; 
s.  c.,36N.W.  Rep.  371. 

2  Stoddard  v.  Winchester,  154  Mass. 
149.  In  Rochefort  v.  Attleboi'ough, 
154  Mass.  140,  the  court  said :  —  "  Al- 
though the  culvert  was  not  so  well 
built  as  to  be  likely  to  stand  many 
years  without  repairs,  it  could  not 
properly  be  held  that  the  danger  of  a 
subsidence  of  the  road  was  so  immi- 
nent as  to  warrant  holding  the  town 
chargeable  with  actionable  neglect. 
It  would  throw  too  heavy  a  burden 
upon  towns  for  the  court,  without 
more  explicit  legislation  looking  to 
that  end,  to  hold  them  responsible 
merely  because  a  road  is  so  con- 
structed that  a  defect  therein  of  this 
character  is  likely  to  occur  in  the  re- 
mote future."  ■ 

'  Adams  v.  Chicopee,  147  Mass.  440, 
where  the  court  said :  -;-  "  The  ques- 
tion of  law  involved  in  the  exception 
was  decided  in  the  case  of  Pinkham 
V.  Topsfleld,  104  Mass.  78.  In  that 
case  the  jury  were  instructed  that, 
'if  there  were  some  special  cause  for 
the  formation  of  ice  in  that  particu- 
lar locality,  owing  to  the  construction 


or  condition  of  the  road,  it  would  be 
a  defect,  if  it  rendered  the  way  un- 
safe and  dangerous  though  it  was 
only  smooth  and  slippeiy ; '  and  the 
ruling  was  unanimously  sustained  by 
the  court.  The  doctrine  is  stated  in 
Fitzgerald  v.  Woburn,  109  Mass.  204, 
in  similar  terms ;  and  in  the  leading 
case  of  Stanton  v.  Springfield,  13 
Allen.'  566,  it  is  said  that '  a  way  may 
be  defective  by  being  so  improperly 
constructed  as  to  induce  a  special  or 
constant  deposit  of  ice  in  a  particu- 
lar locality.'  In  the  decision  in  Bill- 
ings V.  Worcester,  103  Mass.  329,  there 
is  nothing  in  conflict  with  this  doc- 
trine, although  some  of  the  reasoning 
in  the  opinion  seems  to  lead  away 
from  it ;  but  through  the  change  in 
the  law  by  the  enactment  of  the  stat- 
ute of  1877,  chapter  334,  that  reason- 
ing has  become  inapplicable  to  pres- 
ent cases.  Pub.  Sts.,  ch.  53,  §  18 ;  Post 
V.  Boston,  141  Mass.  189;  Blake  v. 
Lowell,  143  Mass.  296." 

*  Alexander  r.  Big  Rapids,  76  Mich. 
283,  393 ;  Davis  v.  Jackson,  61  Mich. 
530.  535,  539 ;  Detroit  v.  Beekman,  34 
Mich.   135;  Lansing   v.    Toolan,    37 
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municipal  corporation  is  not  licable  to  individuals  for  construct- 
ing an  insufficient  sewer,'  or  for  so  grading  streets  as  to  cause 
an  overflow  of  water  on  adjoining  lands.^ 

§  1487.  Duty  to  keep  streets  reasonably  safe. —  As  munici- 
pal corporations  are  not  insurers  of  those  who  use  the  streets, 
their  duty  is  discharged  by  making  the  streets  reasonably 
safe;'  or,  as  th«  rule  is  express^  in  New  York,  the  duty  of 
a  city  to  keep  its  streets  in  a  safe  condition  for  travel  is  abso- 
lute, but  it  is  only  bound  to  exercise  reasonable  diligence  and 
care  in  the  performance  of  that  duty.*  Whether  this  duty  is 
performed  or  not  in  a  particular  case  is  a  question  of  fact  for 
the  jury.'  The  care  required  is  to  be  measured  by  the  cir- 
cumstances, and  must  naturally  be  greater  in  a  populous  city 
than,  through  a  sparsely  settled  town.*  In  determining  what 
is  reasonable  care  the  jury  will  consider  the  manifest  danger 
and  probability  of  an  accident.'  The  degree  of  care  devoted 
to  a  highwa^^  should  correspond  to  the  degree  of  danger  which 
may  reasonably  be  anticipated  from  the  knowledge  of  known 
defects,  and  when  the  danger  is  great  the  authorities  must 
either  warn  the  public  of  it  or  close  the  highway.' 

Mich.   153;  S.  C,  38  Mich.  315;  Mc-        SQlasier  v.  Town  of  Hebron,  131 


Cutcheon  v.  Horner,  43  Mich.  488 
McKellar  v.  Detroit,  57  Mich.  158 
Shippy  V.  Au  Sable,  65  Mich.  494 


N.  Y.  447.  In  Monongabela  City  v. 
Fischer,  111  Pepti.  St.  9,  Paxsnn,  X, 
said :  — "  In  the  closely  built  up  por- 


s.  C,  33  N.  W.  Eep.  741.  tions  of  a  town  or  city  the  duty  of  the 

1  Mills  V.  Brooklyn,  32  N.  Y.  489.  authorities  to  keep  the  entire  street 

2  Wilson  V.  New  York,  1  Denio,  595.  and  sidewalks  in  a  safe  condition 
See,  also,  Cole  v.  Medina,  37  Barb.  318 ;  may  be  conceded.  All  portions  of  it 
Cavanagh  D.  Brooklyn,  38  Barb.  233.  are  being  constantly  used  by  day  and 

'Vicksburg  v.  Hennessy,  54  Miss,  by  night  But  this  has  never  been  held 

396;  Jackson  Township  v.  Wagner,  to  be  the  rule  as  regai-ds  country  roads. 

f37  Penn.  St  184.  They  are  seldom,  if  ever,  kept  in  re- 

*  Turner  v.  NewbUrgh,  109  N.  Y.  pair  from  side  to  side.  A  sufficient 
301.  portion  of  the  middle  only  is  kept  in 

*  Bullock  V.  New  York,  99  N.  Y.  smooth  condition,  and  safe  and  con- 
654 ;  Saulsbury  v.  Ithaca,  94  N.  Y.  27 ;  venient  for  travel."  See,  also,  Perk- 
Weed  V.  Ballston  Spa,  76  N.  Y.  329 ;  ins  v.  Fayette,  68  Me.  153 ;  Blake  v. 
Nevin  v.  Rochester,  76  N.  Y.  619;  Newfield,  68  Me.  365;  Commonwealth 
Evans  v.  Utica,  69  N.  Y.  166;  Clem-  v.  King,  13  Met  115;  Keyes  v.  Mar- 
ence  v.  Auburn,  66  N.  Y.  334;  Todd  cellus  Village,  50  Mich.  439. 

V.  Troy,  61  N.  Y.  506;  Diveny  v.  El-  'Hubbell  v.  Yonkere,   104  N.  Y. 

mira,  51  N.  Y.  513 ;  Dewire  V,  Bailey,  434. 

131  Mass.  169.  «Wiltse  v.  Tilden,  77  Wis.  153,    In 
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§  1488.  Highway  duty  of  New  York  towns  and  Tillages. — 

The  duty  of  towns  in  New  York  in  respect  to  the  care  and 
regulation  of  highways  has  already  been  generally  considered 
in  the  chapter  on  Torts."  ^  Such  liability,  under  the  act  of  1881, 
applies  as  well  to  an  obstruction  at  the  side  of  the  highway  as 
to  a  disturbance  of  or  defects  in  the  bed  of  the  highway ,=  and 
is  governed  by  the  general  rule  that  dangerous  places  in  a 
highway  or  at  its  side  should  be  protected  by  fenders,  guards 
or  barriers.'  In  order  to  hold  the  town  to  its  liability  it  must 
be  alleged  in  the  complaint  that  the  town  could  obtain  the 
requisite  funds.*  The  duty  of  the  highway  commissioners  is 
not  only  to  give  orders  to  the  overseers  in  respect  to  highway 
repairs,  but  one  of  personal  vigilance  t-o  see  that  such  orders 
are  obeyed,  and  for  neglect  of  this  duty  the  town  is  liable ; '  for 
the  overseers  are  subordinate  oflRcers  acting  under  the  super- 
vision of  the  commissioners.*  Under  the  act  of  1854  villages 
became  liable  for  the  neglect  of  village  streets  by  village  trust- 
ees in  the  same  manner  as  towns  for  the  neglect  of  their  high- 
way commissioners.' 

§  1489.  Excuse  of  want  of  funds. —  Want  of  funds  and  of 
pow^er  to  raise  funds  or  enforce  contributions  of  labor  relieves 
a  municipal,  corporation  from  liability  for  injuries  caused  by 
defective  streets,  but  the  burden  of  showing  such  want  of 

this  case  the  highway  was  overflowed  '  Fay  v.  Town  of  Lindley,  UN.  Y. 

by  the  rise  of  a  creek,  and  a  charge  Supl.  355 ;  Maxim  v.  Town  of  Cham- 

to  the  jury  that  if  the  dangerous  con-  pion,  4  N.  Y.  Supl.   515;    Ivory   v. 

dition  of  the  road  at  the  time  of  the  Town  of  Deer  Park,  116  N.  Y.  476; 

accident  might  reasonably  have  been  Ashberry  v.  Town  of  West  Seneca,  11 

anticipated  by  the  town  authorities  N.  Y.  Supl.  306. 

in  view  of  the  previous  known  de-  <Eveleigh  v.  Hannsfield,  84  Hun, 

f  ects  therein  and  the  nature  of  the  140. 

creek,  it  was  their  duty  to  have  closed  ^  Farman  v.  Town  of  Ellington,  46 

up  the  road  until  repaired  or  to  have  Hun,  40.    See  Bidwell  v.  Town  of 

warned  travelers  of  the  danger,  was  Murray,  40  Hun,  190. 

held  to  be  correct            ^  i*  Bartlett  v.  Crozier,  17  Johns.  439 ; 

1  §  737,  ante.                  '  Smith  v.  Wright,  37  Barb.  631. 

2  Whitney  v,  Ticonderoga,  137  N.  Y.  '  McSherry  v.  Canandaigua  Village, 
40,    where    there   was    a    recovery  129  N.  Y.  613;  Saulsbury  v.  Ithaca 
against  the  town  for  an  injury  caused  Village,  94  N.  Y.  37 ;  Conrad  v.  Ithaca 
by  the  negligence  of  the  highway  Village,  16  N.  Y.  158. 
commissioners    in    leaving   a    road 

scraper  at  the  side  of  a  narrow  road. 
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funds  or  of  power  to  raise  them  is  upon  the  corporation ;  *  and 
the  corporation  is  not  relieved  where  it  has  power  under  its 
charter  to  call  upon  the  inhabitants  to  repair,^  or  where  the 
charter  gives  ample  powers  of  taxation  for  such  repairs,'  or 
where  the  cost  of  repairing  a  defective  sideAvalk  can  be 
charged  on  the  adjoining  property.*  And  the  mere  fact  that 
money  collected  for  street  improvements  was  expended  by 
the  city  on  some  of  its  streeflfe,  leaving  others  unimproved, 
and  nothing  on  hand  for  that  purpose,  is  not  sufficient  to  free 
it  from  liability  for  injuries  caused  by  one  of  these  defective 
streets.'  The  amount  of  money  raised  by  a  town  for  high- 
way repairs  during  the  year  of  an  accident,  and  the  amount 
actually  expended,  may  properly  be  considered  upon  the  ques- 
tion whether  the  town  did  what  was  reasonable  in  the  repair 
of  the  highway  where  a  person  has  been  injured.'  The  fact 
that  a  village  has  no  funds  to  repair  a  bridge  does  not  relieve 
it  from  liability,  as  it  might  close  it  if  unsafe.'  It  may  be 
necessary  by  force  of  statute  to  allege  in  the  complaint  that 
the  town  or  municipality  could  have  obtained  the  necessary 
funds.* 

§  1490.  Primary  municipal  duty  —  Abutting  owners'  lia- 
bility.—  The  general  rule  is  that  the  primary  duty  to  keep 
highways  and  streets  in  repair  rests  upon  the  municipal  cor- 
porations within  whose  limits  they  are,  this  duty  being  im- 

1  Weed  V.  Ballston  Spa  Village,  76  to  reject  evidence  tending  to  estab- 
N.  y.  339 ;  Hines  v.  Lockport  City,  lish  that  fact  is  not  error.  Incorpo- 
50  N.  Y.  236 ;  Adsit  v.  Biady,  4  Hill,  rated  Village  of  Shelby  v.  Qagett 
630 ;  Erie  City  v.  Schwingle,  22  Penn.  (Ohio),  32  N.  E.  Eep.  407. 

St.  384.  6  Whitfield   v.    City   of  Meridian, 

2  Weed  V.  Ballston  Spa,  76  N.  Y.    66  Miss.  570;  s.  C,  6  So.  Rep.  344. 
'339.  6  ganders  v.  Palmer,  154  Mass.  475. 

3  Whitfield  V.   Meridian   City,    66        ^  Carney  v.  Marseilles,  136  111.  401 ; 
Miss.    570 ;    Pomfrey    v.     Saratoga    Marseilles  v.  Howland,  134  HI.  547. 
Springs,  104  N.  Y.  469.  8  Under  New  York  Laws  of  1881, 

*  In  an  action  against  a  municipal  chapter  700,  a  town  can  be  held  liable 

corporation  to  charge  it  with  liabil-  forinjuriessustainedfromadefective 

ity  to  one  injured  by  a  defective  highway  or  bridge,  only  when  it  ap- 

sidewalk,  the  cost  of  repairing  which  pears  that  funds  for  repairs  could 

could  have  been  charged  upon  the  have  been  obtained,  and   this  must 

adjoining  property,  it  is  no  defense  be  alleged  in  the  complaint.    Eve- 

to  show  that  the  corporate  funds  had  leigh  v.  Hounsfield,  34  Hun  (N.  Y.), 

been  exhausted  in  other  repairs ;  and  140. 
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plied  in  the  aooeptatioe  of  a  charter  from  the  State.'  Such 
duty  is  not  d:scharged  by  the  fact  that  a  t'uty  is  also  imposed 
upon  abutting  owners  to  keep  the  highway  in  repair  in  front 
of  their  land.'  Lot-owners'  obligation  to  repair  streets  or 
sidewalks  does  not  ra:ist  at  common  law,  but  is  statutory  or 
arises  from  contract.'  It  seems  well  settled  that  the  neglect 
of  an  abutting  owner  to  keep  the  sidewalk  in  repair  and  to 
keep  it  free  from  snow  and  ice,  as  required  by  a  city  ordinance, 
does  not  render  him  liable  to  a  party  injured  or  the  city  itself, 
unless  such  owner  himself  caused  the  defect.*  If  a  city  lot- 
owner  neglects  to  repair  his  sidewalk  as  required  by  the  city 
charter,  the  city  may  have  such  repair  done  and  recover  the 
expense  from  him,  but  that  is  the  extent  of  his  liability.' 

§  1491.  JSnnicipal  and  albntting  owners  —  Statutory  lia- 
bility.—  In  some  jurisdictions  abutting  owners  are  made  pri- 


1  Rochester  v.  Campbell,  123  N.  Y. 
405 ;  Saulsbury  v.  Ithaca,  94  N.  Y. 
27 ;  Conrad  v.  Ithaca,  16  N.  Y.  158. 

2  Rochester  v.  Campbell,  123  N.  Y. 
405;  Russell  v.  Canastota,  98  N.  Y. 
496;  Saulsbury  v.  Ithaca,  94  N.  Y. 
27;  Robbins  v.  Chicago,  4  Wall.  657; 
Gridley  v.  Bloomington,  88  111.  554 ; 
State  V.  GJorhara,  37  Me.  457.  In 
Smally  v.  Appleton,  75  Wis.  18,  it  was 
held  that,  though  the  street  commis- 
sioner had  dl'dered  the  abutting 
owner  to  repair  the  defect,  the  city 
was  not  thereby  exempted  unless  the 
defect  was  actually  repaired.  A  city 
is  liable  for  injuries  resulting  from 
a  depression  in  a  sidewalk  caused  by 
operations  of  the  abutting  owner,  if 
it  have  actual  or  constructive  notice 
of  the  defect,  though  said  owner  be 
also  liable.  Philadelphia  v.  Smith 
(Pa.),  16  AtL  Rep.  493 ;  s.  C,  23  W, 
N.  C.  242. 

3  Fulton  Village  v.  Tucker,  3  Hun, 
529.  See,  also,  Moore  v.  Gadsden,  93 
N.  Y.  12;  Wenzlick  v.  McCotter,  87 
N.Y.  127. 

<  Rochester  v.  Campbell,  123  N.  Y. 
405,  420 ;  Moore  v.  Gadsden,  93  N.  Y. 
91 


12 ;  St.  Louis  v.  Conn.  L.  Ins.  Co.,  107 
Mo.  92.  In  Kurtz  v.  Boylston  Market 
Assoc'n,  14  Gray,  252,  the  court  thus 
expressed  the  rule :  —  "  The  defend- 
ants as  owners  and  occupants  of  the 
land  abutting  on  Boylston  street  are 
not  responsible  to  individuals  for  iht- 
juries  resulting  to  them  from  defecl» 
and  want  of  repair  in  the  sidevraltys,-. 
or  by  means  of  snow  and  ice  accji- 
mulated  thereon  by  natural  causes, 
though  by  city  ordinance  it  is  made 
the  duty  of  abutters  under  prescribed 
penalties  to  keep  the  sidewalks  in 
good  repair  and  reasonably  to  remove 
all  snow  and  ice  therefrom."  See, 
also,  Knupfle  v.  Knickerbocker  Ice 
Co.,  84  N.  Y.  488 ;  HiU  v.  Fond  du- 
Lac,  56  Wis.  242;  Waller  v.  McCor- 
mick,  47  N.  J.  L.  397 ;  Flynn  v.  Can- 
ton Company,  4p  Md.  812;  Heeney 
V.  Sprague,  11  r!  L  456;  Hartford  v. 
Talcott,  48  Conn.  525:  Eustace  v. 
Johns,  88  Cal.  3 ;  Jansen  v.  Atchison, 
16  Kan.  358;  Keokuk  v.  Keokuk 
District,  53  Iowa,  352 ;  Tayl6r  v.  Lake 
Shore  R.  Co.,  45  Mich.  74. 

5  Rochester  v.  Campbell,  123  N.  Y. 
405,  415. 
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marily  liable  by  statute  or  charter  for  injuries  received  on 
adjoining  sidewalks,  and  in  such  oases  the  person  injured  must 
ifirst  exhaust  his  legal  remedies  against  the  abutting  owners.^ 
Where  it  is  made  the  primary  duty  of  a  lot-owner  to  repair 
the  i^idewalk,  and  in  case  of  his  default  it  is  the  duty  of  the 
city  to  do  so,  and  both  neglect  their  duty,  they  are  not  joint 
tort-feasors;^  and  therefore  the  rule  that  one  wrong-doer  can- 
not recover  against  the  othe%for  injuries  caused  by  their 


1  In  an  action  against  the  city  of 
Sheboygan  for  injuries  caused  by  an 
obstruction  in  the!  street,  defendant 
answered,  by  way  of  abatement,  that 
the  obstruction  was  placed  in  the 
street  by  the  owner  of  the  abutting 
property.  Held  that,  under  the  pro- 
visions of  the  city  charter  (Laws 
Wis.  1874,  ch.  266,  §  24),  before'plaint- 
iff  can  recover  he  must  exhaust  his 
legal  remedies  against  the  person 
who  placed  the  obstruction  in  the 
street  Raymond  y.  City  of  Sheboy- 
gan, 70  Wis.  318;  S.  C,  35  N.  W.  Eep. 
540,  where  Cole,  C.  J.,  said:  — 
"A  similar  provision  is  found  in  a 
number  of  the  city  charters  of  this 
State,  and  this  court  has  bad  occasion 
to  consider  its  effect.  Its  validity 
has  been  afSrmed,  and  it  has  been 
held  that  it  vras  intended  to  relieve 
the  city,  so  far  as  possible  with  jus- 
tice to  the  injured  party,  from  lia- 
bility for  injuries  occasioned  by  ob- 
structions lawfully  placed  in  its 
streets  by  persons  for  whose  acts  it 
was  not  directly  responsible,  and  that 
whenever  the  injured  person  can,  by 
the  use  of  remedies  furnished  by 
law,  recover  his  damages  of  the 
party  primarily  liable,  he  must  do  so 
before  resorting  to  his  remedy  against 
the  city.  MoFarlane  v.  Milwaukee, 
51  Wis.  691.  The  same  doctrine  as 
to  the  city's  responsibility  in  such  a 
case  is  recognized  in  Hincks  v.  Mil- 
waukee, 46  Wis.  559 ;  Amos  v.  Fond 
du  Lac,  46  Wis.  695;  Papworth  v. 
Milwaukee,  64  Wis.  390."    Under  the 


charter  of  Fond  du  Lac,  section  206, 
providing  that  owners  shall  be  prima- 
rily liable  for  injuries  from  defective 
sidewalks  in  front  of  their  premises, 
and  the  city  shall  not  be  liable  until 
plaintiff  has  exhausted  his  remedy 
against  the  owner,  on  proof  that  the 
the  sidewalk  which  caused  the  acci- 
dent was  before  private  property, 
and  was  constructed  by  the  owner, 
plaintiff  must  show  that  he  has  ex- 
hausted his  remedy  against  such 
owner.  Hiner  v.  Fond  du  Lac,  71  Wis. 
74 ;  s.  C,  36  N.  W.  Eep.  633 ;  Henker  v. 
Fond  du  Lac,  71  Wis.  616 ;  s.  G,  38 
N.  W.  Rep.  187.  Contra,  Noonan  v. 
Stillwater,  33  Minn.  198. 

2  Under  the  charter  of  Detroit 
(Local  Acts  Mich.  1883,  p.  614),  which 
authorizes  the  common  council  to 
provide  by  ordinance  that,  whenever 
any  sidewalk  requires  to  be  built  or 
repaired,  the  owner,  agent  or  occu- 
pant of.  the  adjacent  lot  shall  be  no- 
tified to  build  or  repair  the  same,  and 
declares  that,  if  he  neglect  to  do  so 
for  a  time  to  be  specified  in  such  or- 
dinance, the  board  of  public  works 
shall  build  or  repair  it,  the  expense 
to  be  assessed  on  such  lot,  the  duty 
of  the  lot-owner  to  repair  the  side- 
walk, when  required  to  do  so  by  or- 
dinance and  notice,  does  not  cease  on 
expiration  of  the  time  specified  in 
the  ordinance;  and  when  both  he 
and  the  board  of  public  works  neg- 
lect to  repair,  and  the  city  has  to  pay 
damages  for  injury  caused  by  the 
sidewalk's  defective  condition  after 
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joint  offense  does  not  apply  as  against  a  city  which  has  paid 
damages  caused  by  the  negligence  of  an  abutting  owner.^ 
Where  a  city  charter  requires  the  individual  offender  to  be 
joined  as  defendant  with  the  city,  the  verdict  may  be  agaifist 
both,  or  against  one  and  in  favor  of  the  other,'^  unless  it  is 
prescribed  bj'  statute  that  the  city  shall  not  be  liable  unless 
judgment  is  also  rendered  against  the  individual  whose  negli- 
gence caused  the  injury.' 

§  1492.  Limited  liability  for  acts,  etc.,  of  independent 
contractor. — A  city  is  not  relieved  from  its  duty  and  respon- 
sibility^ in  respect  to  the  safe  condition  of  its  streets  by  em- 
ploying a  contractor  to  do  the  work  or  repairs  required  to  be 
done,  though  it  has  not  yet  accepted  the  work  from  him.* 


such  time  had  expired,  the  lot-owner 
is  liable  to  the  city  therefor.  De- 
troit r.  Chaffee,  70  Mich.  80;  S.  C.,  37 
N.  W.  Rep.  883. 

•The  city  and  the  person  whose 
negligence  caused  the  injury  are  not 
in  pari  delicto;  and  where  the  neg- 
ligence of  the  city  is  constructive, 
the  rule  that  one  wrong-doer  cannot 
recover  damages  against  tlje  other 
for  injuries  caused  by  their  joint 
offense  does  not  apply.  City  of  New 
York  V.  Dimick,  3  N.  Y.  Supl.  46. 
See,  a;l30,  LowjgU  v.  Railroad  Co.,  33 
Pick.  34 

2The  charter  of  Austin,  Minn.,  pro- 
vides that  no  action  shall  be  main- 
tained against  the  city  for  damages 
caused  by  any  obstruction  or  exca- 
vation in  a  street,  placed  there  by 
any  person,  or  by  his  negligence  in 
the  management  thereof,  or  his  fail- 
ure to  maintain  guards  or  lights 
thereat,  unless  such  person  be  joined 
as  a  defendant ;  and,  in  case  of  judg- 
ment against  defendants,  execution 
shall  first  issue  against  such  persons ; 
and,  if  the  city  pay  the  judgment,  it 
shall  own  and  may  enforce  it  against 
the  other  defendant  Held,  that  the 
verdict  may  be  against  both  defend- 
ants, or  against  one  and  in  favor  of 


the  other.  Clark  v.  City  of  Austin, 
38  Minn.  487 ;  &  c!,  38  N.  W.  Rep.  615. 
8  The  charter  of  St.  Louis  (3  R.  S. 
Mo.,  p.  1636)  provides  that  whenever 
the  city  shall  be  made  liable  to  an 
action  for  damages  by  reason  of  the 
negligence  of  any  person,  and  such 
person  shall  also  be  liable  to  an  ac- 
tion on  the  same  account  by  the  in- 
jured party,  the  latter,  on  bringing 
action  for  such  injury,  shall  join 
such  other  person  or  corporation  as 
defendant,  and  no  judgment  shall 
be  rendered  against  the  city  unless 
judgment  is  rendered  against  such 
other  person  or  corporation.  Held, 
where  plaintiff  was  injured  by  fall- 
ing on  a  sidewalk  at  a  place  whei-e 
ice  and  snow  had  been  allowed  to  ac- 
cumulate, that  it  was  not  necassary 
to  join  as  a  party  defendant  with  the 
city  a  corporation  in  front  of  whose 
premises  such  snow  and  ice  had  ac- 
cumulated, although  there  was  an 
ordinance  requiring  all  persons  to 
keep  the  sidewalks  in  front  of  their 
premises  free  of  such  accumulations. 
Norton  v.  St  Louis,  97  Mo.  537. 

<  Jefferson  Village  «.  Chapman,  137 
111.  438.  A  municipal  corporation,  on 
which  its  charter  imposes  the  duty 
of  keeping  its  streets  in  a  safe  condi- 
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Ifor  is  a  city  relieved  from  such  duty  by  the  fact  that  an  aux- 
iliary duty  is  imposed  on  an  independent  body  like  the  police.' 
A  municipal  corporation  is  not  liable  for  the  acts  or  negli- 
gence of  an  independent  contractor  while  engaged  in  the  per- 
.formance  of  his  contract  if  the  highway  defects  did  not  cause 
the  injury,^  under  the  operation  of  the  rule  that  a  person  is 
not  responsible  for  the  negligence  of  a  contractor  with  him 
who  is  exercising  an  independant  employment.' 


tion  for  travel,  is  liable  for  injuries 
caused  by  neglect  to  place  proper 
lights  and  guards  at  night  around  an 
excavation  which  it  authorized  to 
be  made  in  the  street,  though  it 
may  have  stipulated  for  such  pre- 
cautions on  the  part  of  the  con- 
tractor who  made  the  excavation. 
McAllister  v.  City  of  Albany,  18 
Ore.  426 ;  s.  C,  23  Pac.  Rep.  845.  In 
Turner  v.  Newburgh,  109  N.  Y.  301, 
Gray,  J.,  said  that  "  The  city  cannot 
claim  legal  exemption  from  liability 
by  reason  of  its  having  contracted 
out  the  construction  of  this  sewer, 
and  because  it  had  not  yet  accepted 
the  work  of  the  contractor.  The 
streets  remained  as  much  as  ever  in 
the  care  and  under  the  supervision 
of  its  ofScials."  A  city  having  caused 
an  excavation  to  be  made  is  bound 
to  see  that  it  is  carefully  guarded, 
and  is  not  absolved  from  that  duty  by 
having  employed  a  contractor  to 
make  the  excavation.  Brusso  v. 
Buffalo,  90  N.  Y.  679 ;  Storrs  v.  Utica, 
17  N.  Y.  104 ;  Bobbins  v.  Chicago,  4 
Wall.  657,  679;  "Water  Company  v. 
Ware,  16  Wall.  566;  Logansport  v. 
Dick,  70  Ind.  65 ;  St.  Paul  v.  Leitz,  3 
Minn.  297. 

iKunz  V.  Troy,  104  N.  Y.  344, 
where  Andrews,  J.,  said :  — "  It  is 
sufficient  for  the  purpose  of  this  case 
to  say  that  the  powers  conferred  and 
duties  enjoined  upon  the  police  by 
the  act  of  1870,  in  respect  to  the 
streets,  are  auxiliary  only,  and  not 
exclusive."    Se^  also,  Todd  v.  Troy, 


61  N.  Y.  506;  Conrad  v.  Ithaca,  16 
N.  Y.  158. 

2  Herrington  v.  Lansingburgh,  110 
N.  Y.  145,  where  the  court  said :  — 
"  At  the  place  where  the  horses  were 
fastened  the  street  was  in  perfect 
condition,  and  the  horses  did  not  be- 
come restless  or  frightened  from 
anything  existing  in  the  street,  and 
the  accident  was  in  no  way  caused 
by  any  improper  condition  of  the 
street,  but  simply  by  noise  resulting 
from  the  blast  ...  If  there  was 
any  carelessness  which  caused  the 
injury  it  was  that  of  the  contractors. 
They  could  choose  their  own  time 
for  firing  the  blasts,  and  select  their 
own  agents.  They  could  make  the 
charges  of  powder  large  or  small, 
and  smother  the  blasts,  etc.,  or  they 
could  carelessly  omit  all  precautions, 
and  for  the  consequence  of  their 
negligence  they  alone  would  be  re- 
sponsible. If  it  was  a  prudent  thing 
to  notify  persons  in  the  vicinity  of 
the  blast  before  it  was  fired,  then 
the  contractors  should  have  given 
the  notice;  but  the  duty  to  give  it 
did  not  devolve  on  the  village.^'  See, 
also,  Pack  v.  Mayor  &c.,  8  N.  Y.  233; 
Kelly  V.  Mayor  &c.,  11  N.  Y.  433; 
MoCaflEerty  v.  Spuyten  Duyvil  R. 
Co.,  61  N.  Y.  178;  Devlin  v.  Smith, 
89  N.  Y.  470;  Wood  v.  Watertown, 
58  Hun,  298. 

3  Town  of  Pierrepoint  v.  Loveless, 
73  N.  Y.  211 ;  Hexamer  v.  Webb,  101 
N.  Y.  877,  383, 


§§  1493,  1494.J 


HIGHWAYS. 


1445 


§1493.  Municipal  duty  of  superTision  oyer  others.— A 

city  is  liable  not  only  for  its  own  neglect  of  its  streets,  but  also 
for  that  of  a  person  acting  under  its  orders  though  not  a 
municipal  officer,'  because  of  its  duty  of  supervision  in  such 
cases "  or  because  acting  under  its  permit.'  And  in  such  cases 
a  city  is  liable  without  notice  of  the  defect,  for  ignorance  of  the 
defect  is  itself  proof  of  the  omission  of  the  duty  of  super- 
vision.* 

§  1494.  General  municipal  liability  for  neglect  of  streets. 

The  general  rule  is  that  under  the  powers  usually  conferred 
upon  municipal  corporations  in  respect  to  streets  within  their 
limits,  it  is  their  duty  to  keep  them  in  a  reasonably  safe  con- 
dition for  use  by  travelers  in  the  usual  modes,  and  that  they 
are  liable  in  damages  for  injuries  resulting  from  neglect  of 
such  duty ; '  and  this  rule  extends  not  only  to  the  road-bed  but 
also  to  the  structures  over  it.*  If  a  city  has  notice  of  an  un- 
lawful incumbrance  on  a  street,  for  instance  a  pile  of  bricks 

construction  and  repair.  It  was  held 
that  the  street  commissioner  is  sim- 
ply a  subordinate  agent,  charged  with 
specific  duties,  and  that  the  corpora- 
tion was  not  relieved  from  liability 
for  injuries  from  defects  in  the  streets 
and  sidewalks  occurring  through 
negligence,  especially  as  the  city's 
liability  for  suqh  injuries  is  expressly 
recognized  in  the  requirement  of  the 
charter  that  written  notice  of  the  in- 
jury be  given  to  the  mayor  or  council. 
City  of  Denver  v.  'Williams,  13  Colo. 
475 ;  s.  c.  31  Pac.  Rep.  617. 

6  Ehrgott  V.  New  York,  96  N.  Y. 
364;  Hume  v.  New  York,  74  N.  Y. 
364 ;  Requa  v.  Rochester,  45  N.  Y.  139 ; 
Davenport  u.  Ruckman,  37  N.  Y.  568 ; 
r!onrad  v.  Ithaca,  16  N.  Y.  ISS;  Hut- 
ion  V.  New  York,  9  N.  Y.  163;  New 
York  V.  Funze,  8  Hill,  613;  Barnes  v., 
District  of  Columbia,  91  U.  S.  540. 

6  Hume  V.  New  York,  74  N.  Y.  364 ; 
Pedrick  v.  Bailey,  13  Gray,  161 ;  Drake 
V.  Lowell,  13  Met.  393 ;  Day  v.  Milford, 
5  Allen,  98.  See,  also,  Beach  on  Con- 
tributory Negligence  (3d  ed.),  §  376, 


1  Boucher  v.  New  Haven,  40  Conn. 
456. 

2  Manchester  v.  Hartford,  30  Conn, 
118.  See,  also,  Forman  v.  Town  of 
Ellington,  46  Hun,  40;  Bidwell  v. 
Town  of  Murray,  40  Hun,  190 ;  Bart- 
lett  V.  Crozier,  17  Johns.  439 ;  Smith 
V.  Wright,  37  Barb.  631. 

'Cleveland  v.  King,  133  U.  S.  395, 
where  it  was  held  that  a  permit  au- 
thorizing the  occupation  of  part  of  a 
public  street  as  a  depository  for 
building  materials,  and  requiring 
proper  lights  at  night  to  indicate  their 
locality,  does  not  relieve  the  city  from 
the  duty  of  exercising  a  reasonable 
diligence  to  prevent  the  holders  of 
the  permit  from  occupying  the  street 
in  such  a  way  as  to  endanger  othersi 
in  their  proper  use  of  it 

*  Boucher  v.  New  Haven,  40  Conn. 
456.  A  street  comm  issioner  is  elected 
by  the  people,  and  apparently  not 
subject  to  removal  by  the  council,  and 
has  the  care  of  streets  and  sidewalks, 
and  is  to  keep  them  free  from  obstruc- 
tions and  defects,  and  superintend 
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higher  than  the  legal  limit,  it  is  liable  for  its  neglect  to  remove 
it  if  in  fact  dangerous/  though  it  has  not  by  actual  inspection 
ascertained  its  dangerous  character.' 

§  1495.  Municipal  liability  in  Michigan. —  The  general  rule 
as  to  municipal  liability  for  the  condition  of  streets  did 
not  exist  formerly  in  Michigan,  but  was  partly  introduced  by 
statute  in  1879  and  1885.  Atone  time  there  was  a  conflict 
in  that  State  between  the  State  and  federal  courts,'  which 
was  terminated  in  1889  by  the  decision  of  the  federal  Su- 
preme Court  that  the  State  decisions  as  to  municipal  liability 
for  highway  defects  were  binding  upon  the  federal  courts 
within  the  State.^  Again  in  January,  1887,  it  was  decided  by 
the  Supreme  Court  of  Michigan  that  the  act  of  1885  making 
municipal  corporations  liable  for  defective  sidewalks  was  un- 
constitutional;  *  but  in  June,  1887,  a  comprehensive  statute 
went  into  effect  introducing  into  Michigan  the  general  rule 
of  municipal  liability  for  highway  defects;"  but  such  statute 


« Eehberg  v.  New  York,  91  N.  Y. 
137. 

2  Norristown  v.  MeSyer,  67  Penn.  St. 
855 ;  Donaldson  v.  Boston,  82  Mass. 
508. 

'  Detroit  v.  Blaokeby,  21  Midi.  84. 
Osborne  v.  Detroit,  32  Fed.  Rep.  36, 
where  Brown,  J.,  said : — "  In  Detroit 
V.  Blackeby,  21  Mich.  84,  it  was  held 
by  a  divided  court  that,  in  the  ab- 
sence of  a  statute  to  that  eiTect,  the 
cities  of  this  State  were  not  liable  for 
damages  received  on  defective  side- 
walks, and  that  remained  the  law  of 
the  State  until  1879,  when  the  first 
act  was  passed.  The  federal  courts, 
liowever,  had  felt  themselves  bound 
by  precedents  of  the  Supreme  Court 
and  had  established  a  different  rule, 
the  cause  given  of  which  was  that 
aliens  and  non-residents  were  per- 
mitted to  recover  for  such  injuries 
when  citizens  of  the  State  could  not 
do  so.  In  1879  an  act  was  passed 
making  all  townships,  villages  and 
cities  liable  to  persons  sustaining 
bodily  injury  upon  any  of  the  public 


highways  or  streets  by  reason  of 
neglect  to  keep  such  highways  and 
streets  and  all  bridges,  crosswalks  and 
culverts  on  the  same  in  good  repair. 
In  the  case  of  Detroit  v.  Putnam,  45 
Mich.  263,  it  was  held  that  the  act  of 
1879  did  not  allow  damages  for  in- 
juries sustained  by  defective  side- 
walks. In  1885  an  act  was  passed 
to  amend  that  of  1879,  in  which  the 
word  'sidewalks'  was  inserted  with 
the  words  '  highway,  street,  bridges, 
crosswalks  and  culvert,'  and  provid- 
ing that  '  the  common-law  liability 
of  townships,  villages  and  cities  in 
this  State  for  such  injuries  is  hereby 
abrogated.' " 

*  Detroit  v.  Osborne,  135  U.  a  492. 

3  Church  V.  Detroit,  64  Mich.  571. 

6  Laws  of  1887,  number  264,  of 
which  sections  1  and  2  declare  that 
any  township,  city  or  village  neglect- 
ing to  keep  its  highways,  streets, 
bri  Iges,  sidewalks,  crosswalks  and 
culverts  in  reasonable  repair  shall  be 
liable  in  damages  for  injury  thereby 
caused  to  any  person  or  to  any  ani- 
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does  not  make  the  tnuiiicipality  liable  where  the  highway  de- 
fect was  not  the  primary  cause  of  the  injury.'  It  has  been  held 
that  the  statute  of  1887  creating  liability  for  injuries  caused 
by  defective  sidewalks  does  not  require  that  such  walks  should 
be  wholly  within  the  line  of  the  street  if  the  municipality  has 
actually  assumed  control  of  it.^  The  right  of  action  under  the 
statute  of  1887  for  Injuries  sustained  from  defective  highways 
survives  in  case  of  death  to  the  administrator.' 

§  1496.  The  same  sulgect  continued  —  The  rule  in  other 
States. — A  city  charged  by  its  charter  with  the  duty  of  keep- 
ing its  streets  safe  is  liable  for  neglecting  to  do  so.*  In  Ohio 
a  person  injured  in  consequence  of  municipal  neglect  to  keep 
the  streets  in  order  has  a  common-law  right  of  action  for 
damages."  There  is  a  conditional  statutory  liability  in  Ore- 
gon, and  the  general  rule  exists  in  Colorado.'  The  District  of 
Columbia  is  liable  for  the  neglect  of  its  streets  in  the  city  of 
Washington.' 


jnal  or  vehicle  or  other  property ;  and 
section  3  of  the  same  statute  enacts 
that  "  It  is  hereby  made  the  duty  of 
toWnships,  ■villages,  cities  or  corpora- 
tions to  keep  in  reasonable  repair,  so 
that  they  shall  be  reasonably  safe 
and  convenient  for  public  travel,  all 
public  highways,  streets,  bridges, 
sidewalks,  crosswalks  and  culverts 
that  are  within  their  jurisdiction 
and  under  their  care  and  control  and 
open  for  public  travel."  It  is  held 
that  this  statute  does  not  apply  to  a 
public  alley.  Face  v.  Ionia  City,  90 
Mich.  1 04. 

1  Beall  V.  Athens,  81  Mich.  536. 

2  0'Neil  V.  West  Branch,  81  Mich. 
544. 

'Racho  V.  Detroit,  90  Mich.  93. 

<  Under  its  charter  it  is  the  duty 
of  the  city  of  Richmond,  Virginia,  to 
keep  its  sidewalks  in  safe  condition, 
and  it  is  liable  to  a  person  injured 
by  reason  of  its  neglect  so  to  do. 
Gordon  v.  City  of  Richtinond,  83  Va. 
436;  &  a,  2  &  E.  Rep.  737. 


«  Cleveland  v.  King,  133  U.  S.  295. 

6  Under  the  Oregon  statute  provid- 
ing that  an  action  may  be  main- 
tained against  public  corporations 
"for  an  injury  to  the  rights  of  the 
plaintiff  arising  from  some  act  or 
omission"  of  such  corporations,  a 
city  is  liable  for  an  injury  caused  by 
the  neglect  of  its  officers  to  repair 
streets  which  it  is  their  duty  to  main- 
tain, unless  the  charter  expressly  ex- 
empts the  city  from  liability.  Sheri- 
dan V.  City  of  Salem  (Ora),  13  Pac. 
Rep.  935.  Cities  and  towns  incorpo- 
rated under  the  general  law  of  Colo- 
rado (Gen.  St  Colo.,  ch.  109,  p.  596) 
have  exclusive  control  of  their  streets, 
and  are  liable  for  damages  caused  by 
a  failure  to  repair  whether  such  lia- 
bility is  specifically  imposed  by  the 
act  or  not.  City  of  Boulder  v.  Kiles, 
9  Colo.  415 ;  S.  C,  13  Pac.  Rep.  633. 

■  District  of  Columbia  v,  Wood- 
bury, 139  U.  S.  450. 
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§  1497.  Exceptions  to  the  general  rule. —  The  Arkansas 
rule  is  that  municipal  corporations  are  under  a  duty  to  keep 
their  streets  in  repair,  but  not  liable  to  individuals  for  neg- 
lect to  do  so  unless  made  so  by  statute.'  The  prevalence  of  a 
rule  in  some  other  States  similar  to  that  of  Arkansas  has 
been  before  considered  in  the  chapter  on  "  Torts."  *  In  Massa- 
chusetts, and  generally  in  New  England,  a  city,  like  a  town, 
is  not  liable  to  an  action  for  a  (iefect  in  a  highway  unless  such 
right  of  action  is  given  by  statute ; '  and  this  is  the  rule  in 
New  Jersey  and  California  and  a  few  other  States.* 

§  1498.  Duty  of  keeping  streets  safe  to  whom  due.—  In 

the  State  of  New  York  the  municipal  duty  of  keeping  the 
streets  reasonably  safe  and  convenient  exists  towards  all  who 
are  lawfully  in  the  streets;  for  example,  toward  one  lawfully 
at  work  on  the  street,*  and  toward  children  at  play  on  the 
street."  Under  some  of  the  New  England  statutes  this  duty 
extends  only  to  travelers,  and  not  to  children  at  play  on  the 
street,'  or  to  mere  loungers  on  the  street.'  But  in  mitigation 
of  the  harsh  statutory  rule  it  is  held  that  a  momentary  stop- 
ping does  not  deprive  a  traveler  of  his  rights  as  such,'  even 
where  he  leaves  his  carriage  and  picks  berries  at  the  road- 
side.'"   And  a  child  on  the  street  does  not  cease  to  be  a  trav- 

'  Arkadelphia  v.  Windham,  49  Ark.  v.  Brookline,  119  Mass.  491.  See,  also, 
139.  Beach  on  Contributory  Negligence 

2  §  757,  ante.  (3d  ed.),  §§  378,  279. 


'Hill  V.  Boston,  133  Mass.  344 
Oliver  v.  Worcester,  103  Mass.  489 
Hixon  V.  Lowell,  13  Gray,  59,  64 
Harwood   v.  Lowell,   4   Cosh.   310 


8Stickney  «.  Salem,  3  Allen,  374 
SBourget  v.  Cambridge  (1893),  31. 
N.  E.  Rep.  390 ;  Bliss  v.  South  Hadley, 
145  Mass.  91 ;  Varney  v.  Manchester, 


Brady  V.  Lowell,  3  Cush.  134;  Mor-  58  N.  H.  430;  Duffy  v.  Dubuque*  63 

gan  V.  Hallowell,  57  Me.  375;  Jones  Iowa,  171;  s.  c,  18  N.  W.  Rep.  900. 

V.  New  Haven,  34  Conn.  1-13 ;  Har-  lo  Britton  v.  Cummington,  107  Mass. 

rison  V.  New  Haven,  37  Conn.  475.  347.    Whether    a   person    traveling 

J  Pray  v.  Jersey  City,  33  N.  J.  Law,  along  a  highway  who  undertakes  to 

394:  Winbigler  v.  Los  Angeles,  45  throw  aside  a  telephone  wire  hang- 

Cal.  36.    See,  also,  §  757,  ante.  ing  so  as  to  endanger  travelers,  and  is 

SRehberg  v.  New  York,  91  N.  Y.  injured  by  the  electricity  with  which 

137.  it  is  charged,  is  guilty  of  contributory 

*McGuire  v.  Spence,  91  N.  Y.  303;  negligence  and  is  not  entitled  to  the 

McGary  v.  Loomis,  63  N.  Y.  108.  damages  recoverable   under  Public 

'Tighe  V.  Lowell,   119  Mass.  473;  Statutes,  chapter  53,  section  18,  for  in- 

Blodgett  V.  Boston,  8  Allen,  237 ;  Mc-  juries  received  through  a  defect  in  a 

Carthy  v.  Portland,  67  Me.  167;  Stin-  highway,  is  a  question  for  the  jury, 

son  V.  Gardiner,  43  Ma  248 ;  Lyons  Bourget  v.  Cambridge  (Masa,  1892^ 
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eler  when  he  steps  aside  for  an  instant  to  clasp  in  play  a  post  in 
the  highway,  or  to  look  at  toys  in  a  shop  window.'  In  Wis- 
consin, where  the  liability  for  defective  sidewalks  is  statutory, 
and  confined  to  travelers,  it  is  held  that  a  child  injured  while 
rolling  his  hoop  on  a  defective  sidewalk  may  recover  because 
traveling  and  playing  at  the  same  time,^  In  Illinois  a  person 
passing  over  a  sidewalk  is  deemed  a  traveler  thereon,  whether 
his  object  is  business  or  pleasure  or  merely  to  gratify  an  idle 
curiosity.'  Trespassers  on  highways  are .  not  entitled  to  the 
same  protection  as  others.* 

§  1499.  Liability  for  ways  which  public  is  invited  to  use. 

Where  a  municipality  so  acts  in  respect  to  a  walk  or  way  as 
to  hold  it  out  as  a  public  thoroughfare  it  is  liable  for  its  de- 
fects and  unsafe  condition,'  and  is  estopped  from  claiming 


31  N.  E.  Rep.  390.  Holmes,  J.,  said  :— 
"  It  seems  to  us  that  to  throw  on  one 
side,  out  of  Lhc  \iia.y  of  travel,  alight 
movable  object  which  is  an  annoy- 
ance or  a  nuisance  where  it  is,  is  one 
of  those  every-day  acts  of  kindly 
feeling  which  fairly  may  be  said  to 
be  an  incident  of  travel  as  it  com- 
monly goes  on  and  to  be  within  the 
proteution  of  the  law."  It  was  held 
to  be  immaterial  that  the  wire  be- 
longed to  plaintiff's  master.  Burt  v. 
Boston,  133  Mass.  333;  Hill  v.  Winsor, 
118  Mass.  351. 

1  Galline  v.  Lowell,  144  Mas^  491 ; 
Hunt  V.  Salem,  131  Mass.  394. 

2  Reed  v.  Madison  (Oct.,  1893),  53  N. 
W.  Rep.  547.  See  Strong  v.  Stevens 
Point,  63  Wis.  355. 

»  Chicago  V.  Keefe,  114  111.  333. 

*  A  child  who,  while  walking  along 
the  top  of  a  private  coping  adjoining 
a  city  Bidewa,lk,  fell  therefrom  into 
an  excavation  made  by  the  cit3',  is  a 
trespasser,  and  cannot  recover  from 
the  city  for  injuries  sustained.  Clark 
V.  City  of  Richmond,  83  Va.  355 ;  S.  C, 
5  S.  E.  Rep.  369.  Plaintiff's  evidence 
showed  that  her  son,  seven  years  old, 
was  climbing  up  and  sliding  down  the 


post  of  an  awning  erected  over  the 
sidewalk,  and  fell  into  the  gutter, 
some  barrels  standing  on  the  side- 
walk being  overturned  in  his  fall,  and 
striking  him  on  the  chest,  causing  his 
death.  It  was  held  that  as  the  de- 
ceased had  no  right  to  be  where  he 
was  at  the  time  of  the  accident,  and 
as  the  awning  was  a  lawful  structure, 
the  city  was  not  liable.  Gaughan 
V.  Philadelphia,  119  Penn.  St  503; 
S.  C,  13  Atl.  Rep.  300;  Oil  City  Bridge 
V.  Jackson,  114  Penn.  St.  331. 

s  Mansfield  Village  v.  Moore,  134 
111.  133,  where  the  court  said:  — 
"  They  invited  the  public  to  use  it  as 
belonging  to  the  village.  Having 
assumed  to  perform  the  same  duty 
in  regard  to  it  as  though  it  w.as  a 
part  of  one  of  the  streets,  they  were 
bound  to  use  the  same  degree  of  vig- 
ilance as  they  exercised  in  reference 
to  other  sidewalks  within  the  limits 
of  the  corporation."  See.  also.  Grid- 
ley  V.  Bloomington,  68  111.  47 ;  Cham- 
paign City  V.  Patterson,  50  111.  61 ; 
Bloomington  u  Bay,  43  111.  503; 
Joliet  V.  Verby,  35  111.  58 ;  Codner  v. 
Bradford,  10  Wis.  443;  Reinhard  v. 
Mayor,  2  Daly,  243.    Plaintiff  must 
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that  the  land  has  not  been  legally  laid  oat  as  a  highway;  *  and 
in  such  a  case  it  is  not  very  material  whether  or  not  a  street 
has  become  such  by  formal  acceptance  and  user  by  the  pub- 
lic' The  case  is  different  where  the  highway  was  made  un- 
der a  statute  which  was  unconstitutional  and  conferred  no 
authority  and  created  no  duty.'  A  city  is  not  liable  for  the 
defective  condition  of  a  sidewalk  or  way  outside  of  the  street 
which  it  did  not  build  and  do^s  not  control ;  *  but  there  is  an 
exception  to  this  rule  when  the  boundary  line  of  the  street  is 
not  visible  so  as  to  inform  persons  when  they  are  on  or  cff 
the  sti'eet.* 

§  1500.  Not  liable  for  whole  width  of  rural  highways.— 

In  Wisconsin  a  municipality  is  not  bound  to  open  and  keep  in 
repair  the  whole  width  of  a  highway ;  if  it  grades  and  con- 
structs a  traveled  track  of  sufficient  width  and  keeps  it  safe, 
it  is  not  liable  for  defects  outside  of  that  track  into  which  a 


allege  and  prove  that  the  sidewalk 
on  which  the  injury  occurred  was, 
at  the  time  and  place  of  the  injury, 
controlled  and  treated  by  the  author- 
ities as  a  public  sidewalk,  and  opened 
as  such.  Chapman  v.  Town  of  Mil- 
ton, 31  West  Va,  384 ;  s.  C,  7  S.  E.  Rep. 
23 ;  Shannon  r.  Town  of  Tama  City, 
74  Iowa,  33;  s.  c,  36  N.  W.  Rep.  773. 

J  Sewell  V.  echoes,  75  N.  Y.  45 ; 
Mayor  v.  Sheffield,  4  Wall.  189; 
Houfe  V.  Town  of  Fulton,  34  Wis. 
G03 ;  Stark  t\  Lancaster,  57  N.  H.  88 ; 
Aurora  City  v.  Colshire,  55  Ind.  484 
In  O'Neil  v.  West  Branch,  81  Mich. 
544,  the  village  caused  a  sidewalk  to 
be  built  and  assumed  control  of  it, 
and  it  was  held  to  be  its  duty  to  keep 
it  in  repair  whether  it  was  wholly 
within  the  line  of  the  street  or  not 

2  Phelps  V.  Mankato  City,  33  Minn. 
376.  Where  an  hotel  is.  set  back  six 
feet  and  nine  inches  from  the  line  of 
the  lot,  and  the  sidewalk  extended 
from  the  hotel  ten-  feet  and  ten 
inches  into  the  street,  that  portion 
on  the  lot  being  constnicted  or  paid 
for  by  the  proprietor  of  the  hotel,  the 


whole  being  open  to  the  public  to 
pass  and  repass  at  pleasure,  it  will  be 
deemed  a  part  of  the  street  of  the 
city.  Reese,  C.  J.,  dissents.  Fox- 
worthy  V.  City  of  Hastings,  35  Neb. 
133;  s.  C,  41  N.  W.  Rep.  133. 

3  Mayor  v.  CunliflF,  3  N.  Y.  165. 

*  Jewhurst  v.  Syracuse,  108  N.  Y. 
303;  Carpenter  v.  Cohoes,  81  N.  Y.' 
31 ;  Veeder  v.  Little  Falls,  100  N.  Y. 
843. 

5  Jewhurst  v.  Syracuse,  108  N.  Y. 
303 ;  Cogswell  v.  Lexington,  4  Cush. 
307;  Hay  den  v.  Attleborough,  7 
Gray,  338 ;  Alger  v.  Lowell,  3  Allen, 
405.  Where  a  city  deposits,  and  per- 
mits others  to  deposit,  refuse  material 
in  a  river,  close  to  and  adjoining  the 
end  of  a  graded  public  street,  so  that 
the  deposit  appears  to  be  a  prolonga- 
tion and  part  of  the  street^  and  the 
same  is  dangerous  to  any  one  step- 
ping thereon,  the  city  may  be  guilty 
of  such  negligence  as  to  render  it  lia- 
ble to  any  one  injured  by  stepping  on 
the  deposit  Ray  v.  City  of  St.  Paul, 
40  Minn.  458 ;  S.  a,  43  N.  W.  Rep.  297. 
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traveler  strays  without  neeessitj'.'  The  same  rule  exists  in 
Vermont  and  Missouri,^  and  in  most  of  the  other  State*  as  to 
rural  highways.?  If  the  road  margins  have  been  vcorked  into 
a  road  and  used  as  such,  they  also  must  be  kept  reasonably 
safe  for  travel*  Generally  the  whole  of  a  city  street  should 
be  kept  in  a  safe  condition  for  travel." 

§  1501.  Municipal  recourse  against  third  persons. — If  a 

municipal  corporation,  after  being  sued,  has  paid  damages  for 


•Goeltz  V.  Town  of  Ashland,  75 
AVia  642,  645 ;  Cartright  r.  Belmont, 
58  Wis.  373;  James  v.  Portage,  48 
Wis.  681 ;  Prldeaux  v.  Mineral  Point, 
43  Wis.  533;  Matthews  i'.  Baraboo, 
39  Wis.  677 ;  Hawes  v.  Fox  Lake,  33 
Wis.  443 ;  Kelly  v.  Fond  du  Lac,  31 
Wis.  179,  180.  In  the  last  case  the 
court  laid  down  the  rule  which  has 
since  been  followed  in  Wisconsin :  — 
"  The  responsibility  of  towns,  without 
doubt,  primarily  extends  only  to  losses 
or  damages  sustained  by  reason  of 
defects  in  the  traveled  portion  of  the 
highway,  for  they  are  not  bound  to 
teep  the  highway  in  its  whole  width 
in  a  suitable  or  safe  condition  for 
travel.  It  is  in  general  the  duty  of 
the  traveler,  therefore,  to  remain  in 
the  traveled  track,  or  that  part  of  the 
highway  which  to  a  reasonable  width 
has  been  graded  or  prepared  for  that 
purpose.  Hence  if  without  necessity 
or  for  his  own  pleasure  or  conven- 
ience he  voluntarily  deviates  from 
the  traveled  track,  which  is  in  good 
condition,  and  in  so  doing  meets  witli 
an  accident  from  some  cause  outside 
of  the  traveled  track,  the  town  will 
not  be  responsible  for  any  damage 
or  injury  he  may  thus  sustain." 

2  Sykes  v.  Town  of  Pawlet,  43  Vt 
440 ;  Walker  v.  Kansas  City,  99  Mo. 
C47,  C53;  Potter  u  Oastleton,  53  Vt 
435 ;  Rice  v.  Montpelier,  19  Vt.  470. 

'  Monongahela  City  n.  Fisher,  111 
Penn.  St  9 ;  Perkins  v.  Fayette,  68  Me. 
152 ;  Kelley  v.  Columbus,  41  Ohio  St 
263 ;  Keyes  v.  Marcellus,  50-Mich.  439 ; 


Willey  V.  Portsmouth,  35  N.  H.  304; 
Durant  v.  Palmer,  29  N.  J.  Law, 644; 
Kellogg  V.  Northampton,  4  Gray,  65. 

1  Whitney  v.  Essex,  43  Vt,  530; 
Ozier  v.  Einesburgh,  44  Vt.3'20 ;  Aston 
V.  Newton,  134  Mass.  507 ;  Stafford  v. 
Oskaloosa,  57  Iowa,  748. 

s  Monongahela  City  v.  Fisher,  111 
Penn.  St  9.  See  the  not  very  satisfac- 
tory ruling  in  Barr  v.  Kansas  City, 
105  Mo.  550,  but  relying  on  Lincoln 
City  V.  Smith,  38  Neb.  762;  s.  c,  45 
N.  W.  Rep.  41,  and  Lindsay  w  Des 
Moines,  68  Iowa,  368;  s.  c,  27  N.  W. 
Rep^  383,  in  the  last  of  which  the 
court  says :  —  "  We  think  the  court 
should  not  have  allowed  the  defend- 
ant to  prove  that  there  were  over 
one  hundred  and  fifty  miles  of  side- 
walk in  the  city  of  Des  Moines ;  and 
the  jury  ought  not  to  have  been  in- 
structed that  the  extent  of  sidewalk 
in  the  city  which  has  to  be  looked 
after  may  be  considered  in  deciding 
whether  the  city  ofiBoers  used  proper 
diligence  in  removing  the  snow  and 
ice.  It  appears  to  us  that  the  care  and 
diligence  required  to  keep  sidewalks 
in  proper  condition  canuot  be  affected 
or  varied  by  the  number  of  miles  of 
walk  in  the  city.  If  labor  is  necessary 
for  the  purpose,  the  force  should  be 
commensurate  with  the  work -to  be 
done.  In  other  words,  a  city  with 
forty  thousand  inhabitants  and  one 
hundred  and  fifty  miles  of  sidewalk 
should  be  held  to  the  same  degree  of 
care  in  this  respect  as  the  smaller 
towns  with  less  extent  of  sidewalk.'' 
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injuries  where  the  highway  defect  was  caused  by  third  per- 
sons' torts  or  negligence  or  by  their  breach  of  contract  to  re- 
pair, or  has  paid  such  damages  without  suit  where  the  liability 
was  undoubted,  it  may  maintain  an  action  against  the  third 
person  for  reimbursement,  including  such  incidental  expenses 
as  it  incurred  in  defending  the  action  against  itself.'  In  such 
cases  the  municipality  is  subrogated  to  the  cause  of  action 
against  the  wrong-doer  which  ttfeie  injured  party  originally  had, 
and  can  recover  against  such  wrong-doer  only  by  proving  his 
tort  or  negligence,  the  injury  or  the  damage,  and  its  payment.^ 
Where  a  municipal  corporation  is  sued  for  damages  arising 
out  of  highway  defects  and  has  a  cause  of  action  against  third 
persons  for  reimbursement,  it  may,  by  notice,  impose  the  bur- 
den of  defense  on  such  third  persons,  and  if  they  make  default 
or  do  not  defend  successfully  they  are  bound  by  the  result  of 
the  suit,  and  cannot  in  any  subsequent  litigation  between  the 
municipality  and  themselves  dispute  the  material  facts  on 
which  the  adjudication  in  the  former  suit  rested.'  In  such 
cases  the  liability  of  the  third  person  does  not  depend  on  his 
receiving  notice  of  the  action  of  the  injured  partj',  but  omis- 
sion of  such  notice  imposes  upon  the  municipality  the  burden 
of  establishing  all  the  actionable  facts.*  The  notice  to  the 
third  person  need  not  be  written  or  express,  but  may  be  im- 
plied from  his  knowledge  of  the  pendency  of  the  action  and 
his  participation  in  its  defense.*  This  right  of  action  over 
against  the  third  person  is  not  affected  by  the  fact  that  he  was 
a  licensee  of  the  municipality  to  do  a  lawful  act  on  the  high- 
way, for  his  implied  agreement  was  to  so  act  as  to  save  the 
public  from  danger  and  the  corporation  from  liability.' 

1  Rochester  v.  Campbell,  133  N.  Y.  <  Chicago  v.  Robbins,  3  Black,  423; 
40.\  411;  Rochester  w.  Montgomery,  Binsse  v.  Wood,  37  N.  Y.  530 ;  Bridge- 
73  N.  Y.  65 ;  Fulton  Village  v.  Tucker,  port  Ins.  Co.  v.  Wilson,  34  N.  Y.  281 ; 
3  Hun,  539 ;  Brooklyn  t'.  Brooklyn  R.  Aberdeen  v.  Blackmar,  6  Hill,  334. 
Co.,  47  N.  Y.  476 ;  Thompson  on  Neg-  ^Heiser  v.  Hatch,  86  N.  Y.  614; 
ligence,  791.  Barney  v.  Dewey,   13   Johns.   226 ; 

2  Rochester  v.  Campbell,  133  N.  Y.  Burr  v.  Pinney,  13  Wend.  309. 

405,  413;   Port  Jervis  v.  First  Nat.  ^Mairs  t>.  Manhattan  &c.  Assoc'u, 

Bank,  96  N.  Y.   550;   Rochester  v.  89  N.  Y.  503;  Congreve  v.  Morgan, 

Montgomery,  73  N.  Y.  65 ;  Robbins  18  N.  Y.  84 ;  Seneca  Falls  v.  Zaiinski, 

V.  Chicago,  4  Wall.  657.  8  Hun,  571 ;  Chicago  v.  Robbins,  2 

'Port  Jervis  v.  First  Nat.  Bank,  96  Black,  433;  Newton  v,  Ellis,  85  Eng. 

N.  Y.  550 ;  Rochester  v.  Montgomery,  C.  L.  123. 
72  N.  Y.  67. 
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§  1502.  Transfer  of  liability. —  As  before  shown  in  the 
chapter  on  "  Torts,"  liability  is  commensurate  with  duty,*  and 
therefore  if  the  duty  of  keeping  streets  in  repair  is  trans- 
ferred from  a  town  to  a  village  or  city  therein  the  liability  is 
also  transferred ;  ^  but  the  mere  fact  of  the  incorporation  of 
a  city  within  the  territory  of  the  town  does  not  render  it 
jointly  liable  with  the  town  for  defective  highways.'  A 
town  is  not  relieved  from  its  liability  for  the  condition  of  a 
highway  by  the  mere  fact  that  a  turnpike  company  has  ac- 
quired a  right  from  the  legislature  to  use  the  highway  for  its 
purposes.* 

§  1503.  Liability  when  defects  concur  with  other  causes. 

When  the  defect  in  a  street  concurs  with  another  cause  for 
which  a  municipal  corporation  is  not  responsible,  it  must  be 
such  that  without  its  operation  the  injury  would  not  have  oc- 
curred, or  the  corporation  is  not  liable,  and  the  evidence  must 
so  preponderate  against  the  corporation  as  not  to  leave  the 
jury  to  conjecture."    Though  a  city  or  town  may  have  been 

accideot  would  not  have  happened, 
the  city  would  be  responsible.  Taylor 
V.  Yonkers,  105  N.  Y.  202.  In  this 
case  Finch,  J.,  thus  reviewed  the  au- 
thorities :  — "  The  question  involved 
has  been  quite  earnestly  debated  in 
other  States  where  it  arose  under 
statutes  requiring  towns  to  keep  the 
streets  safe  and  convenient  In 
Maine  and  Massachusetts  it  is  held 
that  if,  besides  the  defect  in  the  way, 
there  is  also  another  proximate  cause 
of  the  injury  contributing  directly  to 
the  result,  for  which  neither  of  the 
parties  is  in  fault,  the  town  is  not 
liable.  Moore  v.  Abbott,  82  Me.  46 
Moulton  V.  Sanford,  51  Me.  127 
Marble  v.  Worcester,  4  Gray,  395 
Billings  V.  Worcester,  103  Mass.  329'. 
These  rulings  are  based  largely  upon 
two  grounds :  that  the  town  is  liable 
for  the  defect  alone,  and  that  the 
proportion  of  injury  due  to  that  cause 
is  impossible  to  be  ascertained,  A 
contrary  rule  is  held  in  Vernjoht 
and  New  Hampshire.    Hunt  v.  Pow- 


I  §  759,  ante, 

^Hewison  v.  New  Haven,  37  Conn. 
475. 

SEmbleri).  Walkill,  132  N.  Y.  223. 

*  In  re  Rochester  Electric  R.  Co., 
133  N.  Y.  351. 

sRingu  echoes,  77  N.  Y.  83,  88; 
Harrington  v.  Buffalo,  2  N.  Y.  Supl. 
833.  A  slope  over  a  sidewalk  in  a  city, 
formed  by  sand  and  small  stones  that 
had  washed  out  of  an  embankment 
from  time  to  time,  being  allowed  to 
accumulate,  became  covered  witli 
sleet  and  ice  during  a  cold  night; 
and  a  person  in  going  to  his  place  of 
business  early  in  the  morning,  fear- 
ing to  go  down  the  steps  in  front  of 
his  house,  attempted  to  walk  over  the 
slope,  fell,  and  was  injured.  It  was 
held  that,  if  the  accident  was  caused 
by  the  ice  alone,  the  city  would  not  be 
liable;  but  that  if  the  condition  of 
the  slope,  which  the  city  had  negli- 
gently allowed  to  be  formed  and  re- 
main over  the  walk,  was  a  concurring 
cause  of  the  fall,  without  which  the 
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negligent  in  permitting  a  hole  or  obstmction  to  continue  in 
the  highway,  yet  it  is  not  liable. for  an  injury  which  is  not  the 
natupal  and  probable  result  of  such  negligence,  but  produced 
by  another  independent  and  efficient  cause ; '  such  negligence 
must  have  been  the  sole  efficient  cause  of  the  injury  or  the 
niunicipality  is  not  liable.*    In  the  application  of  the  rule  that, 


nal,  9  Vt  411 ;  AVinship  v.  Enfleld, 
42  N.  H.  197.  We  have  already  stated* 
the  rule  to  be  in  this  State  that  the 
def  ectj.even  when  a  concurring  cause, 
must  be  such  that  without  its  opera- 
tion the  accident  would  not  have 
happened.  W,here  the  defect  is  the 
sole  explanation  of  the  injury  there 
is  no  difficulty;  but  where  there 
is  also  another  for  which  no  one  is 
responsible,-  we  have  held  that  the 
plaintiff  must  fail  if  his  evidence 
does  not  show  that  tlie  damage  was 
produced  by  the  former  cause. 
Searles  v.  Manhattan  R  Co.,  101 
N.  Y.:  661.  And  we  added  that  he 
must  fail  also  if  it  is  just  as  probable 
that  the  injury  came  from  one  cause 
as  the  other,  because  he  is  bound  to 
make  out  his  case  by  a  preponder- 
ance of  evidence,  and  the  jury  must 
not  be  left  to  a  mere  conjecture  or  to 
act  upon  a  bare  possibility." 

1  Plaintiff  had  been  driven  safely 
past  a  hole  in  the  road,  and  a  pile  of 
stones  placed  on  a  highway  by  the 
town  supervisors,  when  the  horse  be- 
came frightened  by  a  donkey,  turned 
short  round,  breaking  a  wheel  of  the 
buggy,  and  ran  back,  one  axle  drag- 
ging on  the  ground.  The  dragging 
axle  caused  j;he  buggy  to  be  drawn 
to  the  side  of  the  road,  where  it 
caught  in  the  hole.  The  buggy  wa? 
upset,'  and  plaintiff  injured.  Held, 
that  the  township  was  not  liable ;  the 
occurrence  being  extraordinary,  and 
not  the  natural  and  probable  result 
of  the  negligence,  but  of  an  inde- 
pendent,, primary,  efficient,  proxi- 
mate cause.    Schaeffer  u  Township 


of  Jackson  (Pa.  Sup.,  1892),  24  Atl.  Rep. 
629.  See,  also,  Beall  v.  Athens,  81 
Mich.  536.  In,  Kieflfer  v.  Hummets- 
town  (Pa.,  Oct,  1892),  17  Lawyers' 
Rep.  217,  it  was  held  that  a  pile  of 
stones  on  the  roadside  leaving  a  space 
for  travel  of  twenty-six  feet  will  not 
render  a  borougli  liable  for  an  injury 
to  a  person  thrown  upon  the  stones 
by  the  fall  of  the  horse  he  is  riding 
where  thi.!  is  occasioned  by  the 
struggles  of  another  horse  in  his 
team  which  is  frightened  by  the 
shooting  of  guns  near  the  road.  See, 
also,  Jackson  Township  v.  Wagner, 
137  Perin.  St.  184;  Beach  on  Contrib- 
utory IJIegligence  (3d  ed.),  §  245. 

^  Herr  v.  Lebanon  (Pa.),  24  Atl.  Rep. 
207.  In  Chartiere Townships  Philips, 
122  Penn.  St.  601,  it  was  held  to  be 
error  not  to  charge  as  requested  that 
"  to  render  a  township  liable  for  an 
injury  by  a  defect  in  a  highway 
it  must  have  been  the  sole  efficient 
cause  of  the  injury,  and  if  the  juiy 
find  from  the  evidence  that  tliis  ac- 
cident to  the  plaintiff  was  caused  by 
the  uncontrollable  struggle  of  a 
choking  horse,  or  from  this  cause  con- 
curring with  a  defect  in  the  highway, 
then  their  verdict  must  be'  for  the 
defendant"  In  Moulton  v.  Sanford, 
51  Me.  127,  it  was  decided  that  if 
there  be  two  efficient  independent 
proximate  causes,  the  primary  being 
one  for  which  the  town  is  not  re- 
sponsible and  the  other  a  defect  in 
the  highway,  the  injury  cannot  be 
said  to  have  been  received  through 
such  defect  and  the  town  is  not  liable 
therefor. 
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in  order  to  recover  for  an  injury  caused  by  a  highway  defect, 
the  defect  must  have  been  the  sole  cause  of  the  accident,  the 
instruction  was  held  to  be  correct  that  if  there  was  only  a 
momentary  loss  of  control  of  plaintiflE's  horse,  and  the  control 
would  have  been  instantly  regained  if  plaintiff's  carriage  had 
not  come  in  contact  with  the  defect,  the  plaintiff  could. re- 
cover.' It  is  obvious  that  where  a  horse  gets  wholly  beyond 
the  control  of  the  driver  the  highway  defect  cannot  be  the 
sole  cause  of  an  accident.'* 

§  1504.  Plaintiff's  concurring  act  in  cases  of  danger  and 
exigency. —  When  a  person's  injury  is  the  natural  consequence 
of  his  proper  attempt  to  avoid  a  defect  in  the  highway,  for 
example,  where  in  the  attempt  to  avoid  a  mud  hole,  in  the 
darkness  he  drives  off  the  road  at  the  side,  he  should  not  be 
charged  with  contributory  negligence.'  And  this  rule  applies 
where,  to  avoid  apparently  imminent  danger  caused  by  the 
defect,  a  person  jumps  from  a  carriage  and  is  injured;*  but 
does  not  apply  where  the  concurring  cause  is  the  negligence 
of  the  driver  of  the  carriage  in  which  plaintiff  is  riding.* 
A  town  may  be  liable  for  a  defect  in  a  highway  althougli  the 
innocent  act  of  a  third  person  is  a  concurring  cause  of  the  in- 
jury.'   The  exigency  in  which  a  person  finds  himself  may 

1  Babson  V.  Eockport,  101  Mass.  93.  wagon  approaching  that  of  plaintiff 

2  Roosell  V.  Lowell,  7  Gray,  100 ;  and  he  saw  it  and  called  to  the  driver 
Richards  v.  Enfield,  13  Gray,  344;  whopaid  no  attention  to  him;  plaint- 
Davis  V.  Dudley,  4  Allen,  557 ;  Stick-  iff  was  unable  to  turn  out  and  was 
ney  v.  Salem,  3  Allen,  374 ;  Titus  v.  hurt  in  bending  back  to  avoid  the 
Northbridge,  97  Mass.  258.  wire,  and  the  town  was  held  to  be 

'  Pomeroy  v.  Westfield,  154  Mass.  liable.    Holmes,  J.,  said :—  "  If  the 

462.  act  which  concurs  with  the  defect  in 

*  Flagg  a  Hudson,  142  Mass.  280 ;  producing  the  result  complained  of 

Williams  v.  Leyden,  119  Mass.  337;  is  imminent,  and  is  of  a  kind  which 

Stfars  V.  Dennis,  105  Mass.  310 ;  Lund  the  defendant  is  bound  to  expect  and 

V.  Tyngsboro,  11  Cusli.  563.   See,  also,  provide  for,  such,  for  instance,  as  an- 

Beach   on   Contributory  Negligence  other  man's  driving  upon  the  road, 

(2d  ed.),  §  40,  and  numerous  cases  the  jury  may  find  against  the  town, 

there  cited.  as  when   a    particular  state  of  the 

8  Kidder  v-  Constable,  7  Gray,  104 ;  weather  is  the  concurring  cause.    It 

Russell  V.  Lowell,  7  Gray,  100.     See,  can  make  no  difference  whether  the 

also.  Beach  on  Contributor^  Negli-  defect  brings  the  plaintiff  into  con- 

gence  (2d  ed.),  ^  115.  tact  with  the  innocent  vehicle,  as  in 

"Hayes  v.  Hyde  Park,  153  Mass.  Flagg  «.  Hudson,  143  Mass.  380,  or  the 

514,  where  a  telephone  wire  out  of  innocent  vehicle  brings  the  plaintiff 

place   caught   in    the  wheels  of   a  into  contact  with  the  defect,  as  the 
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affect  the  question  how  far  he  ought  to  appreciate  the  danger, 
and  how  far  he  can  run  a  risk,  which  ougjit  not  ordinarily  to 
be  incurred,  without  losing  his  right  to  recover.' 

§  1505.  Limited  liability  in  grading  streets. —  A  city  is  not 
liable  to  an  abutting  owner  for  a  merely  consequential  injury 
to  his,  property  caused  by  changing  the  grade  of  an  adjoining 
street,*  but  is  liable  for  a  phvsical  invasion  of  his  property 
and  such  an  infringement  upon  his  right  to  lateral  support  to 
his  soil  as  undermines  his  land  and  wrecks  his  bnildings,'  The 
provision  of-  the  Missouri  constitution  that  private  property 
shall  not  be  taken  or  damaged  for  public  use  without  just 
compensation  applies  where  property  is  damaged  by  a  change 
in  the  grade  of  a  streetj  though  there  was  a  charter  power  to 
change  the  grade.*  In  Illinois,  provided  no  property  of  an 
abutting  owner  is  taken  in  the  course  of  a  change  of  grade  or 
other  improvement,  he  cannot  recover  for  a  consequential  in- 
jury unless  his  whole  property  has  been  depreciated  by  the 
improvement,  and  this  fact  of  depreciation  is  to  be  determined 
by  comparing  market  values  before  and  after  the  improve- 
ment.* Under  the  Pennsylvania  constitution  a  municipal  cor- 
poration is  liable  to  an  abutting  owner  for  an  injury  to  his 

jury  might  find  to  have  been  the  fact  of  Washington,  Parke  v.  Seattle  (Oct, 

here.    The  act  of  the  third  party  is  1892),  31    Pac.  liep.   310,  where  the 

equally  necessary  to  the  result  and  is  court  criticised  the  rule  laid  down  by 

equally  innocent  in  the  two  cases."  Judge  Dillon  (§  990)  as  uot    being 

'  Pomeroy  v.  Westfield,  151  Mass.  wholly  sustained  by  his  own  cita- 

463,  4C5.                           '  tions,  and  followed  the  decision  in 

■'' Kehrer  v.  Richmond,  81  Va.  745.  the  above-cited  case  of   Stearns  v. 

Compare  Keating  v.  Cincinnati,  38  Richmond.    See,   also,    Thurston  v. 

Ohio  St.  141,  with  Cincinnati  V.Penny,  St.  Joseph,  51  Mo.  510,  overruling 

31  Ohio  St.  489.  St.  Louis  v.  Gurno,  13  Mo.  414. 

3  Stearns  v:  Richmond,  88  Va.  993,  <  Vgin  Da  Vere  v.  Kansas  City,  107 

where  in  changing  the  street  grade  Mo.  83 ;  Sheehy  v.  Railroad,  94  Mo. 

the  city  excavated  to  the  depth  of  574 ;  Householder  v.  Kansas  City,  83 

sixty  feet,  causing  plaintiffs  land  to  Mo.  488. 

cave  in  so  as  to  destroy  the  wall  of  a  *  Springer  v.  Chicago,  135  111.  553 ; 
brick  building  twenty  feet  from  the  Elgin  v.  Eaton,  83  III.  535 ;  Francis  v. 
street  line.  It  was  held  that  there  was  Railroad  Co.,  70  111.  238 ;  Hall  v.  Rail- 
a  taking  of  plaintiffs  property,  and  road  Co.,  90  111.  43 ;  Haller  v.  Rail- 
that  the  damage  was  direct,  not  con-  road  Cot,  83  111.208;  Capps  v.  Rail- 
sequential;  following  Pumpelly  4;.  road  Co.,  67  111.  607;  Eberhart  u 
Green  Bay  Co.,  13  Wall.  166.  See,  Railroad  Co.,  70  III.  347;  Maher  v. 
also,  the  very  recent  case  in  the  State  Railroad  Co.,  91  111.    313;  Loeb  v. 
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property  caused  by  a  change  of  grade.'  Before  the  act  of 
18Y2  the  city  of  New  York  was  under  no  common-law  or 
statutory  liability  to  owners  of  real  estate  for  injury  to  their 
property  caused  by  changes  of  grade  in  the  streets  adjoining 
their  premises ;  ^  and  under  said  act  of  1872  its  liability  was 
limited  to  a  claim  by  such  owners  for  the  delivery  of  assess- 
ment bonds  for  the  amount  of  damages  respectively  awarded 
to  them  by  the  board  of  assessors.'  But  a  city  is  liable  for 
an  injury  caused,  not  by  the  action  of  the  city  or  its  common 
council  in  establishing  a  grade,  but  by  the  street  committee 
in  adapting  a  sidewalk  to  the  grade  in  violation  of  the  require- 
ments of  the  common  council.*  Where  the  duty  of  changing 
the  grade  of  a  highway  is  imposed  by  law  upon  others  than 
the  highway  authorities,  as,  for  instance,  upon  a  railroad  com- 
pany, such  company  is  not  liable  to  abutting  owners  for  injury 
consequentially  resulting  from  such  grading.' 

§  1506.  Liability  in  respect  to  latent  defects. —  It  is  not 

the  duty  of  a  town,  without  notice,  to  protect  travelers 
against  latent  defects  in  its  highways."    A  continued  mud- 

RaUroad  Co.,  118  EL  203 ;  Stein  v.  Rail-  102  N.  T.  107 ;  Radclifl  v.  Brooklyn, 

road  Ca,  75  IlL  41 ,  Page  v.  Railroad  4  N.  Y.  195 ;  Wilson  v.  New  York,  1 

Co.,  70  HL  334  Den.  595.    In  Lynch  ».  New  York,  76 

» In  O'Brien  v.  Philadelphia,  150  N.  Y.  60,  it  was  held  that  the  cily 

Fenn.  St  589,  it  was  held  that  a  prop-  bad  the  right  to  fill  up  and  grade  a 

erty  owner  who  has  built  upon  his  street   though   thereby  the  surface 

lot  in  conformity  with  the  existing  water  of  adjoining  lots  was  prevented 

grade  of  an  open  highway  can  re-  from  flowing  upon  the  street,  and 

cover  from  the  city  for  depreciation  the  water  thrown  upon  said  lots  was 

of  his  property  caused  by  changing  caused  to  flow  upon  these  in  a  diSer- 

the  actual  physical  elevation  of  the  ent  way  and  in  greater  quantity, 

highway  in  front  of  the  lot  to  con-  ^  Heiser  v.  New  York,  104  N.  Y.  68. 

form  to   a  plan  regulation  legally  *  Clemence  v.  Auburn  City,  66  N.  Y. 

coDficmed  after  he  built,  said  plan  334. 

being  the  first  regulation  of  grade  '  Conklin  v.  N.  Y.  &o.  R   Co.,  102 

and  differing  from  the  elevation  of  N.  Y.  107;  Uline  v.  N.  Y.  Central  R. 

the   old   highway.    See,  also,    New  Co.,  101  N.  Y.  98 ;  Bellinger  v.  N.  Y. 

Brighton  v.  Peirsol,  107  Penn.  St  280 ;  Central  R  Co.,  23  N.  Y.  42.    Contra, 

Jones  V.  Bangor  Borough,  144  Penn.  Fletcher  v.  Auburn  R  Co.,  25  Wend. 

St  688 ;  Ogden  v.  Philadeli&ia,  143  462. 

Penn.  St  430.  6  Wakeham  v.  St  Clair  Township 

2  Heiser  v.  New  York,  104  N.  Y.  68,  (Mich.,  1892;,  51  N.  W.  Rep.  696. 
72 ;  Conklin  v.  New  York  &c.  R.  Co., 
93 
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hole  in  a  road-bed,  the  danger  of  which  is  concealed  by  the 
water  which  fills  it,  is  not  a  latent  defect.' 

§  1507.  Muuicipal  liability  as  to  snow  and  ice. —  A  city  is 
bonnd  only  to  reasonable  diligence,  during  freezing  weather, 
to  remove  from  its  sidewalks  ice  formed  from  natural  causes ;  - 
and  cities  and  villages  are  not  held  liable  for  injuries  caused 
by  snow  and  ice,  except  where  their  neglect  of  duty  is  very 
clear!'  The  evidence  must  be  consistent  and  preponderate 
against  the  corporation.*  Such  neglect  is  ordinarily  a  question 
for  the  jury  on  all  the  facts  of  quantity,  weather,  amount  of 
travel,  and  lapse  of  time  since  the  snow  fell  or  ice  formed.* 


1  In  Pettingill  v.  Town  of  Olean,  48 
N.  Y.  St  Rep.  96  (Oct.,  1892),  the  hole 
causing  the  injury,  the  character  of 
which  was  concealed  by  the  water 
which  filled  it,  had  existed  for  nearly 
a  mouth.  The  highway  commis- 
sioner had  several  times  passed  it  on 
inspection  tours  and  failed  to  dis- 
cover it  It  was  held  that  the  jury 
were  warranted  in  finding  that  the 
hole's  existence  at  the  time  of  the  in- 
jury was  due  to  the  commissioner's 
negligence. 

2  Kaveny  v.  Troy,  108  N.  Y.  571. 

'  Pomfrey  v.  Saratoga  Springs,  104 
N.  Y.  459,  470;  Smith  v.  Chicago,  38 
Fed.  Rep.  388.  A  city  is  not  liable 
for  injuries  occasioned  by  the  slip- 
pery condition  of  a  sidewalk,  pro- 
duced merely  by  smooth  ice  of  recent 
formation.  Kinney  v.  City  of  Troy, 
108  N.  Y.  567;  S.  C,  15  N.  E.  Rep.  738. 
When  a  sidewalk  has  been  regularly 
cleared  of  snow  within  a  reasonable 
ti  me  after  it  has  fallen,  but  the  surface 
has  been  generally  coated  with  ice 
from  natural  causes,  and  plaintiff  is 
injured  by  falling  on  such  walk,  tho 
city  is  not  liable,  though  the  ice  on 
which  he  slipped  was  formed  by 
water  dripping  from  a  roof.  Kaveny 
V.  Troy,  108  N.  Y.  571 ;  s.  C,  15  N.  E.  Rep. 
736.  In  an  action  for  injuries  caused 
by  slipping  on  an  icy  sidewalk,  it  ap- 


peared that  the  accident  occurred  on 
Sunday;  that  the  condition  of  the 
walk  was  caused  by  sleet  which  fell 
the  night  before ;  that  the  walk  had 
previously  been  kept  reasonably  safe ; 
and  that  there  was  nothing  peculiar 
about  the  formation  of  the  ice  that 
contributed  to  the  fall.  It  was  held 
that  the  plaintiff  could  not  recover. 
Harrigan  v.  Village  of  Hoosic  Falls, 
1  N.  Y.  Snpl.  57.  See,  also,  Beach 
on  Conteibutory  Negligence  (3d  ed.), 
§  270  et  seq. 

<  Foley  u.  Troy,  46  Hun,  396.  In  an 
action  against  a  village  for  injuries 
caused  by  slipping  on  an  icy  sidewalk, 
the  evidence  showed  the  ice  to  be  two 
inches  deep  or  more.  The  time  for 
which  it  bad  been  there  was  variously 
stated  at  "  all  winter,"  "  two  or  three 
weeks,"  and  "four  or  five  days."  The 
ice  was  caused  by  water  from  melt- 
ing ice  running  over  the  walk,  there 
being  no  gutter  opened  to  carry  it 
away.  Within  four  or  five  days  be- 
fore the  accident  it  had  rained  and 
snowed,  and  it  then  froze.  No  ashes 
or  other  material  had  been  placed  on 
the  ica  Held  not  evidence  of  negli- 
gence sufficient  to  warrant  a  recov- 
ery. Gram  v.  Village  of  Greenbush, 
8  N.  Y.  Supl.  76. 

'  In  an  action  against  a  city  to  re- 
cover damages  for  a  personal  injury 
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The  plaintiff  should  be  nonsuited  where  the  ice  is  of  such 
recent  formation  as  to  exclude  all  question  of  notice  or  neg- 
ligence,' and  where  the  probability  that  an  actionable  defect 
caused  the  injury  is  wholly  speculative.'  Where  a  film  of  ice 
over  a  whole  city  is  caused  by  a  sudden  fall  of  temperature, 
and  it  is  impracticable  to  remove  it,  the  city  is  not  negligent 
in  waiting  for  a  thaw  before  acting.'  But  the  formation  of  ice 
in  a  particular  locality,  owing  to  the  construction  or  condition 


received  by  the  plaintiff  by  falling  on 
the  defendant's  sidewalk,  owing  to 
the  negligence  of  defendant  in  not 
removing  ice  and  snow  which  had 
formed  a  ridge  thereon,  the  question 
whether  the  defendant  should  have 
known  of  such  obstruction,  and  re- 
moved it,  is  one  for  the  jury  to  deter- 
mine from  all  the  circumstances, — 
the  extent  of  the  snow-fall,  condition 
of  the  weather  thereafter,  amount  of 
travel  on  the  street,  and  the  lapse  of 
time  between  the  snow-fall  and  the 
accident  City  of  Boulder  v.  Niles,  9 
Colo.  415 ;  s.  C,  13  Pac.  Rep.  633. 

iPlaintifiE's  evidence  showed  that 
the  accident  occurred  by  her  slipping 
on  some  ice  that  had  accumulated 
that  day  near  the  outside  edge  of  the 
sidewalk,  caused  by  water  dripping 
from  the  edge  of  an  awning  which 
extended  over  the  walk,  and  freezing 
as  it  touched  the  stone  pavement. 
It  was  held  that  the  court  properly  or- 
dered a  nonsuit.  Hanson  v.  Borough 
of  Warren  (Pa.),  14  Atl.  Rep.  405. 
Where  plaintiff  was  injured  by  step- 
ping on  ice,  about  two  inches  thick, 
which  had  formed  on  the  sidewalk, 
but  failed  to  show  how,  or  how  long, 
it  had  been  formed,  or  that  any  officer 
of  the  city  knew,  or  could  by  reason- 
able diligence  have  known,  of  it  be- 
fore the  injury  it  was  proper  to  di- 
rect a  verdict  for  defendant  Stanton 
V.  City  of  Salem,  145  Mass.  476 :  S.  C, 
14  N.  E.  Rep.  519.  Where  plaintiff  was 
injured  at  7  o'clock  in  the  evening  by 


falling  on  a  slippery  sidewalk,  and  the 
evidence  showed  that  the  icy  condi- 
tion of  the  walk  was  caused  by  the 
rain  that  had  fallen  during  the  after- 
noon, the  city  is  not  chargeable  with 
constructive  notice  of  the  condition 
of  the  walk.  Springer  v.  City  of 
Philadelphia  (Pa.),  13  Atl.  Rep.  490. 

2  In  Taylor  v.  Yonkers,  105  N.  Y. 
303,  Finch,  J.,  said :  —  "  The  great  bal- 
ance of  probability  is  that  the  ice  was 
the  efficient  cause ;  there  's  no  prob- 
ability not  wholly  speculative  that 
the  slope  was  also  such.  No  knowl- 
edge or  intelligence  can  determine 
or  ascertain  that  such  a  slope  had 
any  part  or  share  in  the  injury,  and 
to  send  the  question  to  ,  the  jury  is 
simply  to  let  them  guess  at  it,  .  .  . 
For  these  reasons  I  think  the  plaint- 
iff should  fail  and  the  motion  for  a 
nonsuit  should  have  been  granted." 

3  Taylor  v.  Yonkers,  105  N.  Y.  203 ; 
Kaveny  v.  Troy,  108  N.  Y.  571 ;  S.  C, 
15  N.  E.  Rep.  736.  In  an  action  for  in- 
juries resulting  from  a  fall  on  an  icy 
sidewalk,  there  being  a  conflict  of  evi- 
dence as  to  the  quantity  of  ice  and  the 
length  of  time  it  had  been  on  the  walk, 
witnesses  for  defendant  testifying 
that  there  was  a  thin  film  of  ice  that 
had  frozen  on  the  afternoon  of  the 
accident,  it  was  prejudicial  error  to 
refuse  to  instruct  that,  if  the  ice  had 
only  been  formed  by  rain  or  sleet  that 
afternoon,  plaintiff  could  not  recover. 
Keane  v.  Village  of  Waterford,  2  N. 
Y.  Supl.  183. 
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of  the  street  or  sidewalk,  may  be  a  defect  though  only  smooth 
and  slippery.* 

§  1508.  The  same  subject  continued. —  A  city  is  not  neces- 
sarily liable  because  of  an  old  formation  of  ice  or  other  ac- 
cumulation if  a  recent  formation  over  it  renders  the  sidewalk 
as  dangerous  as  it  would  have  been  without  the  former  ac- 
cumulation.* But  if  a  dangerous  ridge  of  ice  is  allowed  to 
remain  for  several  days  in  the  middle  of  a  sidewalk  there  is 
a  presumption  of  municipal  negligence;'  and  the  jury  may 


1  Adams  v.  Chicopee,  147  Mass.  440 ; 
Pinkham  v.  Tapsfield,  104  Mass.  78 ; 
Fitzgerald  v.  Woburn,  109  Mass.  204. 
"  A  way  may  be  defective  by  being  so 
improperly  constructed  as  to  induce 
a  special  or  constant  deposit  of  ice  in 
a  particular  locality."  Stanton  v. 
Springfield,  13  Allen,  E6j. 

2  Taylor  v.  Yonkers,  105  N.  Y.  203; 
Harrington  v.  Buflalo,  3  N.  Y.  Supp. 
833;  Kaveny  v.  Troy,  108  N.  Y.  571. 
In  the  last  case  Finch,  J.,  said:  — 
"  Doubtless  the  new  ice  came  upon 
the  old  ice  and  possibly  some  addi- 
tion was  made  to  that  from  the  drip 
of  the  eaves,  but  it  cannot  be  said 
upon  the  evidence  produced  that  the 
plaintiQ  would  not  probably  have 
fallen  if  not  a  drop  of  water  had 
come  from  the  eaves,  or  that  the 
freezing  of  that  drip  was  the  proxi- 
mate cause  of  her  fall."  The  injured 
person  fell  on  a  ridge  of  old  ice  about 
two  feet  long  and  six  inches  wide, 
and  frozen  .about  two  inches  deep. 
There  was  evidence  that  the  ridge 
had  been  on  the  sidewalk  for  several 
days.  The  evidence  was  conflicting 
as  to  whether  there  was  a  fall  of 
snow,  sleet  and  rain  on  the  day  of 
the  accident  Held,  that  a  refusal  to 
charge  that  if  the  sidewalks  were 
made  generally  slippery  on  the  even- 
ing of  the  accident  by  a  fall  of  sleet 
or  snow  that  day,  so  that  the  side- 


walk, at  the  place  of  the  accident, 
would  have  been  slippery  without  re- 
gard to  the  ice  previously  formed,  de- 
fendant was  not  liable,  was  reversible 
error.  Tobey  v.  Hudson,  3  N.  Y.  SupL 
180.  Where  there  is  evidence  that 
eight  inches  of  snow  fell  within  one 
day  of  the  accident,  and  that  before 
such  storm  there  was  no  ice  at  the 
place  of  the  accident,  a  refusal  to 
charge  that  if  the  accident  was  caused 
by  such  storm,  or  ice  formed  from  it, 
the  city  is  not  liable,  is  error,  where 
plaintiff  fails  to  show  that  the  dan- 
gerous condition  of  the  walk,  result- 
ing from  such  storm,  continued  any 
length  of  time;  though  there  was 
evidence  to  warrant  the  jury  in  find- 
ing that  the  walk  was  in  dangerous 
condition  fi'om  previous  storms. 
Duncan  v.  BuflEalo,  2  N.  Y.  Supl.  60a 
'  In  an  action  against  a  city  for  in- 
juries sustained  by  a  fall  on  an  icy 
sidewalk,  evidence  that  there  was,  at 
the  time  of  the  accident,  an  oval 
ridge  of  ice  six  inches  high,  in  the 
middle,  sloping  to  the  edges  of  the 
walk ;  that  it  had  snowed  three  times 
within  the  eleven  days  preceding,  ag- 
gregating twenty  inches  of  snow,  the 
last  fall  being  five  days  before  the 
accident,  justifies  the  jury  in  finding 
that  the  ice  resulted  from  the  fall  of 
snow  referred  to,  and  that  the  city  had 
notice  of  its  existence.   Harrington  v. 
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properly  consider  such  a  construction  and  maintenance  of  a 
sidewalk  as  causes  frequent  accumulatioa  of  ice.'  A  city  havr 
ing  a  charter  power  to  require  lot-owners  to  clear  the  snow 
from  the  adjoining  sidewalks  may  wait  a  reasonable  time  for 
them  to  do  so,  but  on  their  failure  must  itself  do  it.' 

§1509.  The  same  subject  continued  —  Notice. —  A  city  is 
held  to  stricter  liability  where  the '  ice  producing  the  injury 
does  not  come  from  natural  causes,  such  as  the  freezing  of  rain 
or  sleet,  but  from  the  negligent  escape  of  water  in  winter 
weather ;  •  but  is  not  liable  without  actual  or  implied  notice 
where  the  water  was  thrown  upon  the  street  by  an  unauthor- 
ized person.*  In  the  State  of  New  York  a  city  is  not  bound 
to  prevent  the  formation  of  ice  on  a  sidewalk  from  the  drip 


Buflfalo,  2  N.  T.  Supl.  333.  A  verdict 
for  plaintiS  for  mjuries  received  from 
an  icy  sidewalk  will  not  be  disturbed 
on  appeal,  where  there  is  evidence 
that  there  had  been  for  a  long  time 
a  thick  coating  of  ice  where  plaintiS 
fell,  and  that  other  sidewalks  in  the 
vicinity  had  been  cleared.  Provost  v. 
New  York,  3  N.  Y.  Supl.  531.  It  ap- 
peared that  the  snow  as  it  fell  from 
time  to  time  during  the  winter  had 
not  been  cleaned  off,  but  had  been 
trodden  down,  and  had  become  an 
uneven  or  humpy  surface,  which  had 
been  suffered  to  remain  for  about  six 
weeks.  The  city  was  held  liable. 
Jones  V.  Troy,  4  N.  Y.  Supl.  793. 

•  Where  it  was  shown  that  the  side- 
walk at  the  place  of  the  accident  had 
a  greater  slant  towards  the  street  than 
it  had  elsewhere,  and  a  part  of  it  had 
settled  so  that  water  ran  towards  the 
end  of  the  walk,  where  ice  frequently 
accumulated,  while  the  walk  was 
otherwise  dry;  and  if  was  recog- 
nized by  residents  as  a  dangerous 
spot,  a  verdict  for  plaintiff  was  sus- 
tained. Ayres  v.  Hammondsport, 
7  N.  Y.  Supl.  174.  In  an  action 
against  a  city  for  injuries  caused  by 
falling  on  an  icy  sidewalk,  it  ap- 
peared that  at  the  place  of  the  acci- 
dent the  sidewalk  was  covered  with 


ice  for  a  distance  of  about  twenty- 
flve  feet  The  ice  was  formed  by 
water  flowing  down  froin  an  em- 
bankment and  freezing.  It  had  al- 
ternately thawed  and  frozen  for  two 
or  three  weeks.  The  ice  was  in  sev- 
eral layers,  and  at  the  time  had  a 
slight  covering  of  snow.  It  did  not 
appear  that  the  streets  were  in  a  gen- 
erally icy  condition.  The  court  held 
that  notice  to  the  city  might  be  pre- 
sumed from  the  long-continued  ac- 
cumulation. Ney  V.  Troy,  3  N.  Y. 
Supl.  679.         ' 

2  Taylor  v.  Yonkers,  105  N.  Y.  303. 

3  Todd  V.  Troy,  61  N.  Y.  506,509, 
Plaintiff  sued  for  injuries  resulting 
from  a  fall  caused  by  ice  on  a  side- 
walk formed  from  the  overflow  of  a 
leaky  hydrant  on  the  other  side  of 
the  street  The  testimony  was  con- 
flicting as  to  whether  the  temper- 
ature was  such  that  the  ice  could 
have  been  for  any  time  on  the  aider 
walk.  It  was  held  that,  though  the 
ice  may  have  existed  but  a  few  days, 
the  city  was  liable  in  allowing  an 
escape  of  water  which  would  in- 
evitably cause  ice  when  the  weather 
was  cold.  Corbett  v.  Troy,  6  N,  Y. 
Supl.  381 ;  s.  c,  53  Hun,  338. 

*  Foley  V.  Troy,  45  Hun,  396. 
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of  an  adjoining  owner's  roof.*    A  heavy  snow-storm  is  itself 
notice  to  a  city  that  snow  is  obstructing  its  streets.* 

§  1510.  Obstructions  —  Liability  for. —  The  duty  of  keep- 
ing streets  in  repair  includes  the  duty  to  keep  them  free  from 
dangerous  obstructions,  and  a  city  is  liable  for  negligence  in 
allowing  such  obstructions  to  continue  after  notice  thereof 
may  be  imputed  to  it.'  This  rule  of  liability  applies  to  an  ob- 
struction placed  by  an  abutting  owner,  in  which  case  both  he 
and  the  city  may  be  liable.*  A  heap  of  garbage  may  be  such 
an  obstruction,*  and  a  pile  of  frozen  mud,'  and  a  pile  of  stones,' 


iKaveny  v.  Troy,  108  N.  Y.  571. 

2  Where  a  considerable  quantity  of 
snow  has  fallen,  which,  from  the 
nature  of  the  case,  must  have  caused 
Bouie  obstruction  on  the  sidewalks  of 
a  city,  it  is  the  duty  of  the  city  au- 
thorities within  a  reasonable  time 
thereafter  to  remove  or  cause  to  be 
removed  such  obstruction.  The  fall- 
ing of  snow  is  sufficient  notice,  and 
the  question  of  negligence  is  for  the 
jury.  Foxworthy  v.  City  of  Hast- 
ings, 25  Neb.  133 ;  s.  C,  41  N.  W.  Rep. 
133. 

'Kunz  V.  Troy,  104  N.  Y.  344; 
Weed  V.  Ballston  Spa.  76  N.  Y.  339. 
The  complaint  allegad  that  the  city 
negligently  suffered  the  alleged  ob- 
struction and  nuisance  to  remain 
upon  the  street  after  notice  of  its  ex- 
istence. It  was  held  that  the  action 
was  for  the  city's  negligence  and  not 
for  damages  caused  by  the  existence 
of  a  nuisance,  as,  after  notice,  the  city 
was  negligent  in  not  I'emoving  the 
obstruction.  Franliel  v.  City  of  New 
York,  3  N.  Y.  Supl.  394  See,  also, 
Welsh  V.  St  Louis,  78  Mo.  71 ;  Fink 
V.  St.  Louis,  71  Mo.  53;  Russell  v. 
Columbia,  74  Mo.  480;  Mayor  v. 
O'Donnell,  53  Md.  110 ;  Sides  v.  Ports- 
mouth,  59  N.   H.  34;  McAllister  v. 


Albany,  18  Oregon,  426.  Where  plaint- 
iS  was  injured  in  attempting  to  pass 
dirt  thrown  on  defendant's  sidewalk, 
as  it  appeared,  one  or  two  days  before, 
in  the  presence  of  and  without  ob- 
jection from  the  street  superintend- 
ent, the  deposit  will  be  presumed 
wrongful  in  the  absence  of  proof  of 
its  necessity,  and  the  sufficiency  of 
the  time  for  its  removal  is  a  question 
for  the  jury.  Shook  v.  City  of  Cohoes, 
108  N.  Y.  648 ;  S.  C,  15  N.  E.  Rep.  531. 
A  village  which  maintains  a  system 
of  water-works  is  liable  for  injuries 
caused  by  its  negligence  in  permitting 
the  surface  of  a  highway  in  which  a 
water-box  had  been  placed  to  wear 
away  so  that  the  water-box  projected 
above  the  surface  and  obstructed  the 
highway.  Wilkins  v.  Village  of  Rut- 
land (Vt),  17  AtL  Rep.  735. 

*  Where  a  dangerous  piece  of  ma- 
chinery is  placed  in  an  alley  by  the 
owner  of  abutting  lots  and  is  allowed 
to  remain  for  years,  both  the  indi- 
vidual and  the  city  are  guilty  of  neg- 
ligence, and  both  are  liable  for  in- 
juries sustained  by  a  child  under 
nine  years  who  was  hurt  upon  such 
machinery.  Osage  City  v.  Larkins, 
40  Kan.  206;  s.  C,  19  Pac.  Rep.  658. 

8  In  an  action  against  a  city  by  one 


«  Champaign  v.  Jones,  183  111.  304. 
See,  also,  Gallagher  v.  St.  Paul,  28 
Fed.  Rep.  305 ;  Stafford  v.  Oskaloosa, 
64  Iowa,  351. 


'  Wilson  V.  Spofford,  33  N.  Y.  St 
Rep.  582;  Bauer  v.  Rochester,  35  N. 
Y.  St  Rep.  959. 
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and  a  tree  stump  iii  a  public  park,'  and  a  hydrant  and  a  water- 
plug  dangerously  situated,'  and  a  road-scraper,'  and  a  wagon 
stored  in  the  highway.*  A  heap  of  sand  left  by  building  con- 
tractors may  be  such  an  obstruction,'  the  rule  being  that  such 
building  obstructions  must  not  be  allowed  to  become  danger- 


ous." 


§1611.  The  same  subject  continued  —  Obstructions  for 
private  convenience. —  As  the  primary  use  of  a  city  street  is 


who  was  overturned  in  a  Bleigh  by 
driving  over  a  pile  of  rubbish  in  the 
street  the  evidence  for  plaintiff  was 
that,  as  he  was  slowly  driving  up  to 
the  curbstone  to  alight  after  dark, 
without  observing  the  obstruction, 
he  was  upset  and  seriously  injured. 
The  street  was  a  frequented  one  and 
plaintiff  had  never  noticed  an  ob- 
struction there  before.  The  rubbish 
was  a  pile  of  garbage  about  two  feet 
high  and  six  or  eight  feet  long,  and 
had  been  there  three  weeks.  On  the 
part  of  defendant  there  was  evidence 
that  no  such  pile  existed,  or,  if  any, 
that  it  was  too  small  to  have  pro- 
duced the  accident  The  evidence  was 
held  to  justify  a  verdict  against  the 
city.    Kane  v.  Troy,  1  N.  Y.  Supl.  536. 

1  Wolfe  V.  Tel.  Co.,  33  Fed.  Rep. 
320. 

2  King  v.  Oshkosh,  75  Wis.  517; 
Adams  V.  Oshkosh,  71  Wis.  49 ;  Scran- 
ton  V.  Catterson,  94  Penn.  St  203; 
Indianapolis  v.  Cook,  99  Ind.  10. 

3  Whitney  v.  Ticonderoga,  37  N.  T. 
St  Rep.  135. 

« Cohen  v.  New  York,  113  N.  Y. 
533;  Callanan  v.  Gilman,  107  N.  Y. 
360. 

5  Under  Howell's  Statutes  of  Mich- 
igan, section  1442,  making  municipal 
corporations  liable  for  injuries  to 
persons  by  reason  of  neglect  to  keep 
streets,  etc.,  "  in  good  repair  and  in  a 
condition  reasonably  safe  and  fit  for 
travel,"  one  injured  while  driving  in 
a  street  in  the  dark  by  a  heap  of 


sand  left  there  by  contractors  build- 
ing a  house,  which  heap  extended 
half-way  over  the  traveled  portion 
of  the  road,  and  had  been  there  for  a 
month  and  was  unguarded  by  lights 
or  signals,  may  recover  of  the  city. 
Joslyn  V.  Detroit,  74  Mich.  458 ;  S.  0., 
42  N.  W.  Rep.  50. 

6  Under  Revised  Statutes  of  Ohio  of 
1889,  section  2640,  relating  to  munici- 
pal corporations,  and  providing  that, 
the  council  shall  have  the  care,  su- 
pervision and  control  of  public  high- 
ways, streets,  etc.,  within  the  cor- 
poration, and  shall  cause  the  same 
to  be  kept  open  and  in  repair  and 
free  from  nuisance,  where  a  city  has 
granted  permits  for  the"  occupation 
of  part  of  a  street  for  the  purpose  of 
depositing  building  materials,  requir- 
ing the  locality  to  be  indicated  by 
proper  lights  during  the  night,  its 
failure  to  exercise  reasonable  dili- 
gence in  preventing  such  obstruction 
as  may  be  dangerous  to  passers-by 
will  render  it  liable  for  any  damages 
that  may  be  sustained  by  reason  of 
the  obstruction.  City  of  Cleveland 
V.  King,  133  U.  S.  295;  s.  c,  10  S.  Ct 
90.  In  an  action  for  injuries  sus- 
tained by  driving  at  night  against 
building  material  left  in  the  street,  a 
question  whether  it  was  not  placed 
as  such  material  is  usually  placed  is 
properly  excluded,  especially  as  it 
calls  for  an  opinion  and  not  for 
facts.  Magee  v.  City  of  Troy,  1  N.  Y. 
Supl.  24. 
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for  the  passing  and  repassing  of  the  public  throughout  its  en- 
tire width,  a  city  is  liable  for  permitting  such  an  obstruction 
of  a  street  by  any  individual  as  constitutes  a  nuisance.  Ex- 
cept for  building  purposes  and  for  the  loading  and  unloading 
of  wagons,  individuals  must  not  be  allowed  to  obstruct  or  en- 
croach upon  streets  for  any  private  purpose,  and  a  city  will 
be  held  liable  for  authorizing  or  permitting  such  obstructions. 
This  rule  of  liability  was  applied  in  1889  with  considerable 
strictness  by  the  Court  of  Appeals  in  a  case  where  the  city  of 
New  York,  had  in  violation  of  the  city  consolidation  act,  given 
a  permit  or  license  to  a  grocer  to  store  his  wagon  on  the 
street ; '  and  the  court  fortified  such  application  by  invoking 
the  English  doctrine  that  the  king's  highway  is  not  to  be  used 
as  a  stable  yard  nor  a  private  person  be  allowed  to  eke  out 
the  inconvenience  .of  his  own  premises  by  taking  in  the  high- 
way.'' The  legislature  has  expressly  provided  by  the  consoli- 
dation act  before  referred  to,'  that  New  York  city  shall  have 
no  power  to  authorize  the  placing  or  continuing  of  any  ob- 
structions upon  any  street  or  sidewalk  except  temporarily  dur- 
ing the  erection  or  repair  of  a  building  on  a  lot  opposite  the 
highway.^ 

1  Cohen  v.  New  York,  113  N.  Y.  as  to  deposits  for  building  purposes, 
533.  and  to  load  and  unload  wagons,  and 

2  King  V.  Russell,  6  East,  437 ;  Rex  receive  and  take  away  property  for 
V.  Cross,  3  Camp.  234 ;  Rex  v.  Jones,  or  in  the  interest  of  the.  owner  of  the 
8  Camp.  330  •  People  v.  Cunningham,  adjoining  premises,  which  it  is  not 
1  Denio,  584;  Davis  v.  Mayor,  14  N.  Y.  now  necessary  to  more  specifically 
506,  534.  enumerate.    The  extent  of  the  right 

3  §  86,  subd.  4  of  such  exceptional  user  was  before 
*  People  V.  Mayor  &c.,  59  How.  Pr.    us  in  the  late  case  of  Callanan  v.  Gil- 

277 ;  Ely  u  Campbell,  59  How.  Pr.  338;  man,  107  N.  Y.  360,  and  nothing 
La  very  v.  Hannigan,  20  J.  &  Sp.  463.  more  need  be  said  regarding  it  here. 
The  opinion  in  the  Cohen  case  above  It  is  no  answer  to  the  charge  of  nui- 
cited  (113  N.  Y.  533)  is  so  valuable  as  to  sance  that  even  with  the  obstruction 
justify  its  transcription  hera  Peck-  in  the  highway  there  is  still  room  for 
ham,  J.,  said : —  "  The  storing  of  a  two  or  more  wagons  to  pass,  nor  that 
wagon  in  the  highway  was  a  nui-  the  obstruction  itself  is  not  a  fixture, 
sance.  The  primary  use  of  a  high-  If  it  be  permanently,  or  even  habit- 
way  is  for  the  purpose  of  permitting  ually  in  the  highway,  it  is  a  nui- 
the  passing  and  repassing  of  the  pub-  sance.  The  highway  may  be  a 
lie,  and  it  is  entitled  to  the  unob-  convenient  place  for  the  owner  of ' 
structed  and  uninterrupted  use  of  the  carriages  to  keep  them  in,  but  the 
entire  width  of  the  highway  for  that  law,  looking  to  the  convenience  of  the 
purpose,  under  temporary  exceptions  greater  number,  prohibits  any  such 
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§  1513.  Liability  for  structures  oyer  the  street. —  A  per- 
manent awning  or  other  structure  having  its  support  within 
the  street  and  extending  over  it,  and  so  insecure  as  to  be  dan- 
gerous, is  a  defect  in  the  street  which  the  city  is  bound  to  re- 


use of  the  public  streets.  Familiar 
as  the  law  is  on  this  subject,  it  is  too 
frequently  disregarded  or  lost  sight 
of.  Permits  are  granted  by  common 
councils  of  cities,  or  by  other  bodies, 
in  which  the  power  to  grant  them 
for  some  purposes  is  reposed,  and 
they  are  granted  for  purposes  in  re- 
gard to  which  the  body  or  board  as- 
suming to  represent  the  city  has  no 
power  whatever  and  the  permit  con- 
fers no  right  upon  the  party  who  ob- 
tains it  As  was  said  by  Lord 
EUenborough  in  the  case  of  Eex  v. 
Jones,  3  Camp.  230,  the  law  upon  the 
subject  is  much  neglected,  and  great 
advantages  would  arise  from  a  strict, 
steady  application  of  it.  This  case  is 
a  good  example  of  its  neglect  There 
is  no  well-founded  claim  of  the  ex- 
istence of  a  power  in  the  defendant 
to  issue  such  a  license.  .  .  .  The 
owner  of  this  wagon  was  not  a  cart- 
man,  nor  was  the  wagon  used  as  a 
public  cart,  but  only  as  a  means  to 
enable  the  grocer  to  transact  his  own 
private  business.  He  acquired  no 
right  by  virtue  of  the  license  to  store 
his  wagon  in  the  street,  and  in  doing 
so  he  was  clearly  guilty  of  maintain- 
ing a  nuisance.  The  defendant  was 
also  guilty.  It  assumed  to  authorize 
the  erection  and  continuance  of  a 
public  nuisance.  To  be  sure  the  legal 
powers  to  grant  the  license  to  ob- 
struct the  street  was  by  the  legisla- 
ture withheld  from  the  defendant, 
yet  it  did  grant  just  such  a  permit 
and  took  compensation  on  account 
of  it  In  thus  doing  the  city  became 
a  partner  in  the  erection  and  contin- 
uance of  such  nuisance.  .  .  Under 
such  circumstances  the  defendant 
might  be  held  liable  the  same  as  if 


it  had  itself  maintained  the  nuisance, 
for  the  owner  of  the  wagon  was 
nothing  more  than  an  agent  through 
whom  the  defendant  did  the  unlaw- 
ful act  Irvine  v.  Wood,  51  N.  Y. 
234  .  .  ,  There  is  always  reason- 
able ground  for  apprehending  acci- 
dents from  obstructions  in  a  high- 
way, and  any  person  who  wrongfully 
places  them  there  or  aids  in  so  doing 
must  be  held  responsible  for  such  ac- 
cidents as  occur  by  reason  of  their 
presence.  .  .  .  We  think  that  in 
a  case  like  this  where  no  obstruction 
would  have  existed  but  for  the 
wrongful  conduct  of  the  defendant, 
it  must  be  held  responsible  for  the 
damage  which  is  caused  by  reason  of 
the  obstruction,  even  though  it  might 
not  have  happened  if  the  licensee 
had  been  careful  in  regard  to  the 
manner  in  which  he  exercised  the 
assumed  right  granted  him  by  the  li- 
cense. The  defendant  under  these 
circumstances  must  take  the  risk  of 
such  care,  and  not  an  innocent  pass- 
erby. This  is  not  a  case  for  the  ap- 
plication of  the  doctrine  that  where 
the  injury  results  from  the  negligent 
mode  in  which  licensee  exercises  the 
privilege  granted  to  him,  which  mode 
is  not  part  of  the  license,  thei-e  must 
be  proof  of  negligence  showing  per- 
mission to  use,  and  acquiescence  in 
the  mode  after  notice  or  knowledge 
on  the  part  of  the  licensor.  That 
may  be  the  rule  where  the  thing  li- 
censed is  legal  because  of  the  license, 
and  the  illegality  consists  in  the  man- 
ner in  which  the  license  is  carried 
out  The  diflSculty  here  does  not 
consist  alone  in  the  negligent  man- 
ner of  fastening  up  the  thills;  but 
the    license   itself,    the    permission, 
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pair  after  notice,  express  or  implied,  though  the  structure 
was  not  made  by  the  city  or  under  its  authority ;  *  but  the  rule 
might  be  otherwise  if  the  defect  were  secret  or  invisible,^  or 
the  structure  gave  way  under  a  heavy  weight  of  snow.'  Under 
the  Massachusetts  statute  a  reasonable  distinction  is  made  be- 
tween a  structure  like  an  awning  which  is  supported  by  the 
sidewalk  and  adapted  to  its  use,  and  a  structure  like  a  sign 
which  merely  projects  over  the  sidewalk ;  a  city  may  be  liable 
for  the  former,^  but  not  ordinarily  and  to  the  same  extent  for 
the  latter."  In  some  jurisdictions  dangerous  structures  sus- 
pended or  projecting  over  a  street  are  treated  as  nuisances, 
and  municipal  corporations  held  to  be  liable  for  not  abating 
them.' 


§  1513.  Mnnicipal  liability  for  fright  of  horses. — A  high- 
way may  be  rendered  defective  and  unsafe,  with  consequent 
liabilities  therefor,  by  objects  placed  or  permitted  to  remain 
upon  it  which  are  calculated  to  frighten  horses  of  ordinary 
gentleness.'    A  Yermont  town  was  held  liable  for  allowing 


■with  or  without  consideration,  to  ob- 
struct the  street  at  all  for  any  such 
purpose  as  was  the  case  here,  is  the 
wrongful  act  on  the  part  of  the  de- 
fendant which  renders  it  responsible 
for  the  damage  naturally  sustained 
from  such  obstruction." 

1  Hume  V.  New  York,  74  N.  Y.  264 
In  an  action  against  a  city  for  per- 
sonal injuries  caused  by  the  falling 
of  au  awning  on  plaintiff  while  pass- 
ing along  the  sidewalk,  evidence  that 
the  'awning  for  several  years  had 
been  covered  with  boards  in  viola- 
tion of  an  ordinance,  and  that  snow 
had  been  allowed  to  accumulate  on 
it  for  some  time  before  the  accident, 
the  weight  of  which  caused  the  fall, 
is  sufficient  to  warrant  a  finding  that 
the  city  was  chargeable  with  notice 
of  its  defective  condition.  Bieling  v. 
City  of  Brooklyn,  130  N.  Y.  98 ;  s.  a, 
24  N.  E.  Eep.  389. 

2  Hume  V.  New  York,  74  N.  Y.  264, 
276 ;  s.  c,  47  N.  Y.  639. 


3  Hume  V.  New  York,  47  N.  Y.  639. 

*  West  V.  Lynn,  110  Mass.  514; 
Drake  v.  Lowell,  13  Met  292 ;  Day  v. 
Milford,  5  Allen,  98. 

6  Jones  V.  Boston,  104  Mass.  75; 
Salisbury  v.  Hershenroder,  106  Mass. 
458.  A  suspended  flag  and  weight 
which  caiised  the  injury  by  falling 
were  held  not  to  be  a  defect  in  the 
highway  within  the  meaning  of  the 
statute.  Hewison  v.  New  Haven,  37 
Ctonn.  475;  Barber  v.  Roxbury,  93 
Mass.  318.  See,  also,  Hixon  v.  Low- 
ell, 13  Gray,  59 ;  Vinal  v.  Dorchester, 
7  Gray,  421 ;  Stanton  v.  Springfield, 
13  Allen,  566 ;  Hutchins  v.  Boston,  12 
Allen,  571. 

6  Champlin  v.  Penn  Yan,  34  Hun, 
S3 ;  Grave  v.  Fort  Wayne,  45  Ind.  429 ; 
Bohen  v.  Waseca,  32  Minn.  176 ;  Duffy 
V.  Dubuque,  63  Iowa,  171. 

7  Eggleston  v.  Columbia  Turnpike 
Co.,  18  Hun,  146 ;  Champlin  v.  Penn 
Yan,  34  Hun,  33,  where  the  village 
was    held  liable    for    allowing    an 
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bales  of  hay  to  lie  at  the  roadside  in  such  a  manner  as  to 
startle  horses ;  *  and  in  Maine  the  same  rule  of  liability  was 
applied  against  a  city  for  leaving  in  the  traveled  way  a  large 
rock  calculated  ordinarily  to  frighten  horses ;  ^  and  the  rule  is 
the  same  in  Pennsylvania  where  a  township  permits  the  road- 
side to  be  used  as  a  place  of  deposit  for  private  property,  and 
the  person  »injured  has  the  option  to  proceed  against  the 
township  or  the  individual  offender.'  In  Michigan  the  mu- 
nicipality is  not  liable  where  a  horse  takes  fi-ight  at  an  object 
like  a  log  or  stone  outside  of  the  wrought  and  traveled  part 
of  the  highway.*  So  in  Massachusetts  a  town  or  city  is  not 
liable  whether  the  object  which  causes  the  fright  is  at  the  side 
or  margin  of  the  highway,'  or  within  the  traveled  part  of 
the  way;'  but  the  individual  who  placed  the  offending  ob- 
struction is  liable  to  the  traveler;'  and  it  has  been  held  that 
the  town  may  be  liable  where  an  injury  is  caused  by  a  horse 
shying  at  one  defect  and  the  carriage  hitting  the  same  or 
some  other  defect.'  Ordinarily  the  liability  should  be  more 
strictly  enforced  where  the  offending  object  is  within  the 


advertising  banner  to  remain  sus- 
pended above  the  street,  and  the 
court  said :  —  "  We  are  unable  to  dis- 
cover any  sensible  reason  for  hold- 
ing that  an  object  permanently  sus- 
pended directly  over  the  traveled 
part  of  a  highway,  though  fastened 
to  supports  oxitside  the  limits  of  the 
same,  is  not  an  obstruction  to  travel 
if  it  naturally  tends  to  frighten  horses 
of  ordinary  gentleness."  See,  also, 
Chicago  V.  Hay,  75  111.  530 ;  Hushville 
V.  Adams,  107  Ind.  475;  Bartlett  v. 
Hooksett,  48  N.  U.  18;  Foshay  v. 
Glen  Hayen,  25  Wis.  388;  Stanley  v. 
Davenport,  54  Iowa,  463;  Hughes 
V.  Fond  du  Lac,  73  Wis.  380 ;  Ayer  v. 
Norwich,  39  Conn.  376;  Dimock  u 
Suffield,  30  Conn.  129. 

'Morse  v.  Richmond,  41  Vt  435. 
The  Vermont  statute  provides  that 
"  If  any  special  damage  shall  happen 
to  any  person,  his  team,  carriage  or 
other  property  by  means  of  the  in- 
sufficiency or  want  of  repairs  of  any 


highway,  the  person  damaged  shall 
have  the  right  to  recover.'' 

2  Card  V.  Ellsworth  City,  65  Me. 
547.  And  see  particular  applications 
of  the  rule,  not  altogether  harmo- 
nious, perhaps,  in  Clark  v.  Lebanon, 
63  Me.  393 ;  Davis,  v.  Bangor,  42  Me. 
522 ;  Lawrence  v.  Mt.  Vernon,  35  Me. 
100 ;  Merrill  v.  Hampden,  26  Me.  334. 

'North  Manheim  v.  Arnold,  119 
Pa.  St.  380 ;  Piollet  v.  Simmers,  106 
Pa.  St  95. 

^Beall  V.  Athens  Township,  81 
Mich.  536;  Agnew  v.  Corunua,  55 
Mich.  428. 

»  Keith  V.  Fasten,  2  Allen,  553. 

6  Cook  V.  Montague,  115  Mass.  571 ; 
Cook  V.  Charlestown,  98  Mass.  80; 
Kingsbury  v.  Dedham,  13  Allen,  186. 

'Jones  V.  Hbusatonic  R.  Co.,  107 
Mass.  261 ;  Barnes  v.  Chapin,  4  Allen, 
444 

8  Woods  V.  Groton,  111  Mass.  357; 
Bly  V.  Haverhill,  110  Mass.  520; 
Bigelow  V.  Weston,  3  Pic'i.  267. 
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traveled  way.*  There  are  many  familiar  objects  which  ought 
not  to  frighten  an  ordinarily  tame  and  gentle  horse ;  *  but 
whether  any  given  object  is  so  frightful  in  its  appearance  as 
naturally  to  scare  a  horse  of  ordinary  gentleness  is  usually  a 
question  for  the  jury.'  It  does  not  follow  because  one  or 
moi-e  gentle  horses  have  been  frightened  at  a  given -object 
that  it  will  frighten  all  gentle  horses ;  and  proof  that  a  num- 
ber of  horses  have  been  frightened  at  an  object  does  not  raise 
a  legal  presumption  that  another  horse  on  a  different  occa- 
sion became  frightened  at  the  same  object.* 

§  1514.  Duty  to  light  streets  —  To  light  excayations^  etc. 

The  mere  neglect  of  a  city  to  light  its  streets  is  not  a  ground 
of  liability  unless  the  duty  so  to  light  is  imposed  by  its 
charter  or  by  statute,'  it  being  one  of  the  discretionary  acts 
for  neglecting  which  a  city  is  not  liable.*  An  omission  to  light 
a  street  is  not  a  defect  in  the  way  for  which  a  city  is  liable, 
and  a  city  is  not  liable  for  such  omission  by  reason  of  a  city 
ordinance  requiring  the  street  superintendent  to  erect  lights.' 
The  duty  to  light  excavations  and  dangerous  obstructions  on 
the  streets  at  night  exists  where  a  charter  imposes  the  duty 
to  keep  streets  in  a  reasonably  safe  condition  for  travel.'  A 
city  is  liable  for  not  lighting  or  otherwise  suflBciently  guard- 
ing excavations  in  its  streets  made  by  its  authority '  or  made 
by  a  third  person  if  the  city  ought  to  have  known  it  was  un- 

1  Nichols  V.  Athuns,  66  Ma  402.  »  Miller  v.  St.  Paul,  38  Minn.  184 

2  PioUet  V.  Simmers,  106  Pa.  St.  95 ;  Macomber  v.  Taunton,  100  Mass.  355 
Ma,llory  v.  Griffey,  86  Pa.  St.  275.  Freeport  City  v.  Isbell,  83  111.  440 

3  Chamberlain  v.  Enfield,  43  N.  H.  Randall  v.  Eastern  R.  Co.,  106  Mass. 
356;  "Winship  v.  Enfield,  43  N.  H.  276. 

197 ;    Cleveland  See.  R.   Co.  v.  Wy-  6  Gaskins  v.  Atlanta,  73  Ga.  746. 

nant,  114  Ind.  425 ;  Fritsch  v.  AUe-  '  Lyon    v.   Cambridge,   136    Mass. 

gheny,  91  Pa.  St  326.  419 ;  Fowle  v.  Alexandria,  3  Pet  398. 

■t  Cleveland '&c.  R  Co.  v.  Wynant,  8  McAllister  v.  Albany,  18  Oregon, 

114  Ind.  525 ;  Newsom  v.  Georgia  R  426 ;  Storrs  v.  Utica,  17  N.  Y.  104. 

Co.,  63  Ga.  339 ;  Wentworth  v.  Smith,  9  Butler   v.  Bangor,  67    Me.   385 ; 

44  N.  H.  419 ;  PioUet  v.  Simmers,  106  Lewis  v.  Atlanta,  77  Ga.  756 ;  Flater 

Pa.  St.  95 ;  Denver  &c.  R  Co.  v.  Glass-  v.  Detroit,  70  Mich.  644 ;  Clark  V. 

cott,  4  Colo.  270 ;  Bloor  v.  Delafleld,  Richmond,  83  Va.  355 ;  Baltimore  v. 

69    Wis.    273.    But   see   Darling  v.  O'Donnell,  53  Md.  110 ;  Olathe  City  w 

Westmoreland,  53  N.  H.  401 ;  Crocker  Mizee,  48  Kan.  435. 
V.  McGregor,  76  Me.  383.    See,  also, 
§  701,  supru. 
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guarded ;  ^  and  the  city  cannot  relieve  itself  of  such  liability 
by  requiring  the  third  person  to  provide  proper  lights." 

§1515.  Crossings  —  Duty  to  keep  safe. —  In  the  absence 
of  an  express  statutory  duty  to  construct  crosswalks  a  mu- 
nicipality is  not  liable  for  not  constructing  them.'  "When  once 
built  crosswalks  must  be  kept  in  repair  as  well  as  other  parts 
of  the  street,  and  a  city  cannot  negligently  remove  a  cross- 
walk and  escape  responsibility  by  the  mere  fact  that  it  no 
longer  exists.*  I^or  can  it  shift  its  primary  responsibility  upon 
an  independent  contractor.'  The  danger  resulting  from  leav- 
ing unguarded  holes  in  a  crosswalk  is  so  obvious  that  a  city  is 
held  to  strict  liability  for  such  negligence.'  Foot  passengers 
are  not  confined  to  crossings,  but  it  is  more  prudent  to  use 
them.' 

§  1516.  Sidewalk  openings  and  excavations — Coal  holes. 

A  common  danger  in  cities  consists  in  unguarded  openings  in 
sidewalks  leading  to  basements,  and  in  respect  to  them  the 
rule  of  liability  for  municipal  negligence  ought  to  be  enforced ; 
and  an  agreement  for  a  valuable  consideration  in  such  a  case 
not  to  sue  the  individual  tort-feasor  does  not  operate  as  a  re- 
lease to  the  city.'    The  mere  omission  to  have  barriers  about 

1  Brusso  V.  Buffalo,  90  N.  Y.  679.  *  Alexander  v.  Big  Rapids,  76  Mich. 

In  an  action  against  a  city  for  in-  283. 

juries  sustained  from  an  obstruction  *  Jefferson  Village  v.  Chapman,  137 
in  one  of  its  streets,  evidence  as  to  111.  488 ;  in  which  case  it  was  also 
the  condition  of  the  street  and  the  held  that  the  jury  should  not  be  in- 
absence  of  ligbta  prior  to  the  acoi-  structed  that,  as  a  matter  of  law,  the 
dent  is  admissible,  as  tending  to  show  failure  of  defendant  to  light  the 
that  tlie  city  had,  or  ought  to  have  streets  at  a  certain  crossing  was  not 
had,  knowledge  of  the  defect,  if  it  an  act  of  negligence,  and  that,  if  the 
was  created  by  a  third  person,  and  accident  occurred  solely  from  such 
left  unguarded  by  the  city.  Petten-  failure,  the  plaintiff  could  not  re- 
gill  V.  City  of  Yonkers,  116  N.  Y.  558 ;  cover. 

s.  a,  33  N.  R  Eep.  1095.    But  see  « Finn  v.  Adrian  City  (Mich.,  1893), 

Sinclair  v.  Baltimore,  59  Md.  593.  53  N.  W.  Rep.  614. 

2 Cleveland u  King,  133  U.  S.  395;  'Brusso  v.  Buffalo,  90  N.  Y.  679; 

McAllister   v.    Albany,   18   Oregon,  Raymond   v.  Lowell,  6   Cush.  534, 

436 ;  Bauer  v.  Rochester,  35  N.  Y.  St.  530. 

Rep.  959.  '  In  Chicago  v.  Babcock  (Oct.,  1893, 

8  Williams   v.    Grand   Rapids,   59  Bl.),  83  N.  E.  Rep.  271,  a  city  ordi- 

Mich.  51.  nance  provided  that   entrances   to 
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such  openings  is  not  negligence  as  matter  of  law,  but  is  a  ques- 
tion of  fact  for  the  jury  in  the  light  of  all  the  circumstances.' 
A  deep,  unguarded  excavation  or  hole  in  a  sidewalk  is  a  defect 
therein  ^s  matter  of  law.'^  If  a  city  permits  coal  holes  in  the 
sidewalks  it  may  not  be  practicable  for  it  to  guard  against 
the  possibility  of  their  being  left  open,  but  it  is  practicable  to 
require  a  cover  of  such  a  kind  that  when  it  is-  shut  the  side- 
walk is  reasonably  safe,  though*the  cover  is  not  fastened  on 
the  inside.' 


areas  and  basements  should  not  ex- 
tend into  the  sidewalk  more  than 
two  feet  next  to  the  building.  In  the 
case  in  question  the  opening  into  the 
basement  extended  into  the  sidewalk 
three  feet,  and  its  trap-door  was 
open  at  the  time  of  the  accident,  and 
had  been  open  most  of  the  time  for 
three  years.  It  was  held  that  the 
city  was  negligent  See,  also,  Smalley 
V.  Appleton,  75  Wis.  18. 

1  In  action  against  a  city  for  dam- 
ages resulting  to  plaintiff  from  his 
falling  into  the  open  door  of  a  cellar 
in  a  sidewalk,  it  is  a  question  for  the 
jury  to  determine  whether  the  ab- 
sence of  guards  or  fences  around  the 
cellar  door  was,  under  all  the  cir- 
cumstances, dangerous,  and  showed 
negligence  on  defendant's  part ;  and 
it  is  error  in  the  court  to  instruct  the 
jury  that  defendant  would  be  guilty 
of  negligence  if  the  door  was  at  the 
time  unfenced  and  without  any 
guard.  Day  v.  City  of  Mt  Pleasant, 
70  Iowa,  193;  S.  C,  30  N.  W.  Rep. 
858.  An  instruction  in  an  action  for 
injuries  caused  by  falling  down  a 
cellar- way  in  a  sidewalk  that  the  fact 
that  it  was  admitted  that  the  stair- 
way, with  a  railing  on  each  of  two 
sides  and  open  on  another,  had  ex- 
isted within  the  limits  of  the  side- 
walk for  a  number  of  years,  was 
BuflScient  to  render  the  city  liable  for 
the  injuries,  is  erroneous,  as  invad- 
ing the  province  of  the  jury  and  ex- 


cluding from  their  consideration 
other  evidence  than  the  admission. 
City  of  Franklin  v.  Barter,  137  Ind. 
446 ;  S.  C,  36  N.  E.  Eep.  882. 

2  It  is  not  error  for  the  court  to  as- 
sume that  an  excavation  in  a  side- 
walk several  feet  deep  is  a  defect  in 
the  walk,  if  not  properly  guarded. 
McGrath  v.  Village  of  Bloomer,  73 
Wis.  39 ;  s.  C.,40  N.  W.  Rep.  585.  Plaint- 
iff may  recover  damages  for  injuries 
received  by  falling  into  an  excava- 
tion near  the  sidewalk  while  exercis- 
ing ordinary  care,  where  the  city 
was  negligent  in  allow^ing  such  ex- 
cavation to  remain  so  near  the  side- 
walk as  to  render  it  dangerous.  City 
of  Lincoln  v.  Beckman,  33  Neb.  677 ; 
s.  a,  37  N.  W.  Eep.  593. 

s  In  McGaflSgan  v.  Boston,  149  Mass. 
389,  the  city  was  held  liable  for  not 
requiring  such  a  cover ;  and  in  Hans- 
com  V.  Boston,  141  Mass.  343,  where 
there  was  no  evidence  that  the  coal 
hole  and  cover  were  improperly  con- 
structed, or  that  there  was  anything 
in  their  appearance  that  indicated 
any  defect  or  that  it  had  ever  before 
been  out  of  place,  and  no  evidence 
that  the  city  oflBcers  had  knowledge 
that  the  cover  was  not  fastened 
down  on  the  inside,  the  court  held 
there  was  no  evidence  that  the  city 
had  reasonable  notice  of  any  defect, 
or  might  have  remedied  it  by  the 
exercise  of  reasonable  care  and  dili- 
gence. 
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§  1617.  Duty  as  to  railings  and  barriers. —  In  some  juris- 
dictions it  has  been  held  that  negligence  may  consist  as  well 
in  the  omission  to  erect  barriers  in  dangerous  places  at  the 
side  of  a  highway  as  in  having  the  road-bed  defective.'  In 
other  jurisdictions  it  has  been  held  that  a  defect  in  a  highway 
in  order  to  be  actionable  must  to  some  extent  obstruct  the 
passage  of  the  traveler  who  is  injured,^  and  ordinarily  the 
obstruction  must  be  within  the  traveled  portion  of  the  high- 
way.' This  duty  to,  provide  railings  and  barriers,  from  the 
nature  of  the  case,  is  not  absolute,  but  must  depend  on  the 
degree  of  danger ;  it  is  not  negligent  not  to  guard  against  an 
accident  which  is  never  likely  to  happen ;  *  but  a  dangerous  and 
unguarded  precipice  at  the  side  may  be  almost  as  dangerous 
as  in  the  middle  of  a  highway.'  The  municipality  is  not  liable 
for  the  absence  of  a  barrier  or  a  defective  one  if  it  was  not 
the  primary  cause  of  the  injury.'    A  city  or  town  is  under  no 

N. 


1  Bryant  v.  Town  of  Randolph,  133 
N.  Y.  70 ;  Ivory  v.  Town  of  Deerpark, 
104  N.  Y.  476;  Malloy  v.  Walker 
Township,  77  Mich.  448.  The  cases 
of  Hubbell  v.  Yonkers,  104  N.  Y.  434, 
and  Monk  v.  Utrecht,  104  N.  Y.  553, 
are  distinguished  by  the  fact  that 
the  embankments  at  the  side  did  not 
need  a  rail  or  barrier,  because  of  the 
elevated  sidewalks,  etc.,  which  were 
between  the  highway  and  the  em- 
bankment. 

2  Therefore  in  Kingsbury  v.  Ded- 
ham,  95  Mass.  186,  a  pile  of  gravel  in 
the  middle  of  the  road,  though  caus- 
ing a  horse  to  take  fright,  was  not 
such  a  defect,  because  the  traveler 
did  not  come  into  contact  or  collision 
with-it 

!)  Keith  V.  Easton,  2  Allen,  553. 
See  note  by  Judge  Redfield,  7  Am. 
L.  Reg.  (N.  S.)  785. 

*  Hubbell  V.  Yonkers,  104  N.  Y.  434 ; 
Wilson  V.  Atlanta,  60  Ga.  473;  Mur- 
phy V.  Gloucester,  105  Mass.  470; 
Commonwealth  v.  Wilmington,  105 
Mass.  599. 

sOrme  v.  Richmond,  79  Va  86. 
See,  also,  Kennedy  v.  New  York,  73 


Y.  365 ;  Pittston  Borough  v.  Hart, 
89  Penn.  St  389 ;  Atlantic  v.  Wilson. 
59  Ga.  544;  Williams  u.  Clinton,  28 
Conn.  364;  Freeport  v.  Isbell,  83  111. 
440;  Basaett  v.  St.  Joseph,  53  Mo. 
390;  Bryant  v.  Randolph,  133  N.  Y. 
70.  Where  plaintiff's  horse,  which 
he  is  driving,  runs  over  a  bank,  and 
is  injured,  by  failure  of  the  city  to 
maintain  proper  railings,  the  city  is 
liable,  though  the  horse  had  become 
unmanageable  from  fright.  Byerly 
V.  City  of  Anamosa,  79  Iowa,  304; 
S.  C,  44  N.  W.  Rep.  359. 

BBeall  V.  Athens  Township,  81 
Mich.  536,  where  the  township  was 
not  liable  for  the  absence  of  barriers, 
because  the  primary  cause  of  the 
accident  was  the  horse  taking  fright 
at  a  log  outside  of  the  traveled  path ; 
and  Smith  v.  Sherwood  Township, 
63  Mich.  159,  where  the  court  prop- 
erly insti-ucted  the  jury  "  that  if  they 
found  that  the  hole  was  not  such  a 
defect  as  was  calculated  to  frighten 
horses  ordinarily  roadworthy,  and 
the  township  was  not  in  fault  in 
reference  to  that,  or  to  blame  for  the 
fright  of  the  horse  in  the  first  in- 
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obligation  to  put  up  a  railing  to  prevent  travelers  straying 
from  the  highway  into  a  dangerous  place  not  in.  proximity  to 
the  highway;'  the  test  of  municipal  liability  in  this  class  of 
cases  is  whether  there  is  such  a  risk  of  a  traveler,  using  ordinary 
care,  and  passing  along  the  way,  being  thrown  or  falling  into 
the  dangerous  place  that  a  railing  is  required  to  make  the  way 
itself  safe  and  convenient.'     A  city  is  not  liable  for  the  absence 

ttie  accident  occurred  would  not,  as 
matter  of  law,  be  in  such  immediate 
proximity  to  the  road  as  to  require 
the  town  to  put  up  a  railing  in  order 
to  make  the  road  safe  and  convenient 
for  travelers."  In  Barnes-v.  Chicago, 
188  Mass.  67,  the  town  vnas  held  not 
bound  to  erect  barriers  to  prevent 
one  traveling  with  a  horse  and  wagon 
from  straying  from  the  highway 
though  there  was  a  dangerous  place 
thirty -four  feet  from  the  traveled 
part  of  the  road  and  nine  and  one- 
half  feet  from  the  line  of  location. 
See,  also,  Daily  v.  Worcester,  131 
Mass.  453;  Puffer  v.  Orange,  123 
Mass.  389;  Warner  v.  Holyoke,  112 
Mass.  363 ;  Murphy  v.  Gloucester,  105 
Mass.  470. 

2  Adams  v.  Natick,  13  Allen,  429 ; 
Alger  V.  Lowell,  3  Allen,  403.  In 
Glasier  v.  Town  of  Hebron,  131  N. 
Y.  450,  the  alleged  negligence  was 
the  failure  of  the  town  to  place  a 
railing  at  the  point  where  the  ac- 
cident occurred,  so  as  to  prevent  any 
vehicle  from  being  backed  or  drawn 
into  the  pond  at  that  point.  In  order 
to  get  from  the  road  to  the  water 
through  the  clearing  or  break  in  the 
woods,  one  driving  would  have  to 
turn  his  horse  at  right  angles  with 
the  road  and  drive  or  back  his  horse 
down  to  the  pond.  The  court  held 
that  no  accident  was  likely  to  happen 
there,  and  there  was  no  negligence 
in  failing  to  guard  against  a  very 
unlikely  possibility.  Compare  Veeder 
V.  Little  Falls,  100  N.  Y.  343. 


stance,  then  the  plaintiff  could  not 
recover  on  account  of  the  defective 
rail  or  post"  One  who  is  injured  by 
being  thrown  from  a  carriage,  caused 
by  its  going  down  an  embankment 
■on  the  side  of  an  avenue,  cannot  re- 
cover from  the  city  therefor  on  the 
ground  that  it  should  have  provided 
■a  railing  along  the  side  of  the  avenue, 
when  it  appears  that  the  horse  draw- 
ing the  carriage  had  become  unman- 
ageable before  coming  on  the  avenue, 
and  about  one  hundred  and  sixty- 
six  feet  from  the  alleged  defect, 
and  had  run  away,  crossing  the 
avenue  at  right  angles.  Higgins  v. 
City  of  Boston,  148  Mass.  485 ;  S.  G, 
20  N.  E.  Eep.  105.  A  team  ordinarily 
'quiet  and  steady,'  attached  to  a 
wagon,  were  standing  in  a  public 
street,  when  they  became  frightened 
and  unmanageable,  and  backed  over  a 
precipice  negligently  left  unguarded 
by  the  city,  whereby  plaintiff,  who 
was  in  the  wagon,  was  injured.  It 
was  held  that  the  frightened  and  un- 
manageable condition  of  the  team 
was  not  the  independent  cause  of  the 
injury,  and  that,  in  the  absence  of 
any  evidence  of  contributory  negli- 
gence, the  city  was  liable.  Olson  v. 
City  of  Chippewa  Falls,  71  Wis.  558 ; 
S.  C,  37  N.  W.  Eep.  575. 

1  Hudson  V.  Marlborough,  154  Masa 
218,  where  the  court  said: — "The 
ruling  that  if  the  place  where  the  ac- 
cident occurred  was  twenty-five  feet 
from  Pleasant  street  the  town  would 
not  be  liable  was  clearly  correct  In 
euch  a  case  as  that,  the  place  where 
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of  railings  or  barriers  on  State  highways  which  it  is  permitted 
to  use.^ 

§  1618.  Founderous  highway  —  Deviation  from. —  If  a 

highway  becomes  suddenly  impassable  or  founderous,  as  it  is 
then  called,  travelers  may  deviate  from  it  upon  ad  joining  land, 
and  for  that  purpose  may  remove  so  much  of  the  fence  as 
will  enable  them  to  pass  around  the  obstruction.^  What  will 
constitute  the  inevitable  necessity  that  will  justify  such  a  de- 
viation exl^a  viam  will  depend  upon  the  circumstances  of  each 
particular  case,  as,  for  instance,  the  nature  of  the  obstruction 
and  the  exigency  of  the  traveler.'  This  right  of  deviation 
does  not  ordinarily  exist  in  the  case  of  a  private  way.* 

§  1519.  When  notice  of  defect  may  he  imputed  to  munici- 
pality.—  In  the  absence  of  actual  notice  of  a  highway  defect 
the  general  rule  is  that  a  town  or  city  is  not  liable  for  an  in- 
jury caused  by  the  defect,  unless  it  has  existed  so  long  that 
notice  or  knowledge  thereof  should  be  imputed  to  the  munici- 
pality.' Notice  may  ordinarily  be  imputed  by  the  jury  where 
the  defect  has  existed  for  a  long  time.'    Actual  notice  need 

1  Veeder  v.  Little  Falls,  100  N.  Y.  38  Minn.  134;  S.  G,  36  N.  W.  Rep.  271. 
343 ;  Carpenter  v.  Cohoes,  81  N.  Y.  21.  The  afternoon  before  plaintiff  was  in- 

2  Williams  v.  Saffiord,  7  Barb.  809 ;  jured  the  hardest  rain  of  the  season 
Holmes  v.  Seeley,  19  Wend.  510;  fell.  Before  the  rain,  and  afterwards, 
Campbell  v.  Race,  7  Cush.  408 ;  Casey  the  marshal  of  the  town  went  to  the 
V.  Rae,  58  Cal.  163 ;  Ballard  v.  Earri-  place,  and  examined  it  carefully,  and 
son,  4  M.  &  W.  393.  could  not  detect  any  defect  in  the  side- 

3  Campbell  v.  Race,  7  Cush.  408 ;  walk  or  the  sewer.  The  injury  was 
Morey  v.  Fitzgerald,  56  Vt.  487.  caused  by  the  dirt  and  sand  becom- 

*  Arnold  v.  Holbrook,  38  L.  T.  (N.  S.)  ing  very  wet  from  the  hard  rain,  and 

23 ;  Taylor  v.  Whitehead,  Doug.  745 ;  caving  in  one  side  of  the  sewer.    It 

Duncombe's  Case,  Cro.  Car.  366.  was  held  that  plaintiff  was  not  enti- 

5  If  a  step  is  properly  constructed  tied  to  recover,  the  defect  not  having 

in  the  first  instance,  the  city  will  not  existed  for  a  sufficient  length  of  time 

be  liable  for  accidents  caused  by  its  from  which  notice  thereof  could  he 

getting  out  of  repair,  without  proof  inferred  on  the  part  of  the  town, 

that   some   of  the   city  officers   or  Town  of  Montezuma  v.  Wilson  (Ga.), 

agents  having  charge  of  such  mat-  9  S.  F.  Rep.  17.    See,  also,  Philadel- 

ters  had  actual  notice  of  the  defect,  phia  v.  Smith,  28  W.  N.  C.  243 ;  S.  c, 

or  proof  that  the  defect  had  existed  16  Atl.  Rep.  493. 

for  such  a  length  of  time  that  the  ^  Olson  v.  Worcester,  143  Mass.  686 ; 

city  authorities,  by  reasonable  dili-  Springfield  v.  Doyle,  76  IlL  202 ;  Lin- 

gence  in  supervision,  would  or  should  coin  v.  Woodward,  1 9  Neb.  259 ;  S.  a, 

have  discovered  it.    Miller  v.  St.  Paul,  37  N.  W.  Rep.  110 ;  Pomfrey  v.  Sara- 
93 
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not  be  proved  where  notice  may  be  imputed  *  unless  required 
by  statute,*  and  a  statute  requiring  such  actual  notice  is  not 
unconstitutional  as  depriving  a  citizen  of  his  remedy." 

§  1520.  When  notice  should  not  be  impated. —  Of  course 
notice  should  not  be  imputed  where  the  defect  has  been  of 
very  short  continuance,  as  municipal  corporations  are  held 
only  to.  reasonable  care  and  diligence  in  search  for  highway 
defects,*  and  particularly  where  llhey  are  concealed  by  the  dark- 
ness,* or  are  in  a  remote  and  little  frequented  part  of  the 
city.*  And  notice  of  latent  defects  should  not  be  so  readily 
imputed '  as  of  open  and  obviously  dangerous  defects.*  Notice 


toga  Springs,  104  N.  Y.  459 ;  Kunz  v. 
Troy,  104  N.  Y.  344;  Saulsbury  v. 
Ithaca,  94  N.  Y.  27;  Albrittin  u 
HuntsviUe,  60  Ala.  486 ;  Atlanta  v. 
Champe,  66  Ga.  659;  G-rand  Rapids 
V.  Wyman,  46  Mich.  516. 

1  Where  the  sidewalk  at  an  inter- 
eection  of  two  streets  ends  in  a  pre- 
cipitous descent  of  some  five  er  six 
feet,  and  this  condition  is  permitted 
to  exist  for  years,  it  is  not  incumbent 
on  one  injured  by  such  obstruction 
to  prove  that  the  city  had  actual  no- 
tice of  the  defect  which  caused  the 
injury.  Whitfield  v.  City  of  Meridian, 
66  Miss.  570;  S.  0.,  6  So.  Rep.  244; 
Sterling  City  v.  Merrill,  124  111.  522; 
Chicago  v.  Dalle,  115  111.  386. 

2  Laws  of  New  York  of  1869,  title  3, 
chapter  912,  as  amended  by  Laws 
of  1881,  chapter  183,  page  227,  pro- 
vides that  the  city  of  Cohoes  shall 
not  be  liable  for  injury  sustained  by 
reason  of  any  street  or  highway  being 
out  of  repair,  unsafe,  or  obstructed 
by  snow  or  ice,  unless  actual  notice 
of  the  danger  or  obstruction  be  given 
to  the  common  council  or  superin- 
tendent of  streets  at  least  twenty-four 
hours  previous  to  such  damage  or  in- 


jury. It  was  held  that  it  was  not  suffi- 
cient, in  an  action  against  a  city  for 
injuries  caused  by  falling  on  an  icy 
sidewalk,  to  show  that  the  superin- 
tendent of  streets  knew  or  should  have 
known  of  the  obstruction  by  personal 
observation.  MoNally  v.  Cohoes,  53 
Hun,  202;  s.  0.,  6  N.  Y.  Supl.  843. 

»McNally  v.  Cohoes,  53  Hun,  202. 

*  Sheel  V.  Appleton,  49  Wis.  125 ;  s. 
a,  5  N.  W.  Rep.  37 ;  Sikes  v.  Manches- 
ter, 59  Iowa,  65 ;  S.  C,  13  N.  W.  Repw 
755.  Where  a  contractor  engaged  in 
the  erection  of  a  building  leaves  a 
plank  across  a  sidewalk  on  quitting 
work  at  night,  in  the  absence  of  actual 
notice  the  city  is  not  liable  to  one  who 
fell  over  it  within  one  hour  and  forty- 
five  minutes  after  the  workmen  left 
the  building,  as  such  a  length  of  time 
was  not  sufficient  to  charge  notica 
City  of  Warsaw  v.  Dunlap,  113  Ind. 
576;  s.  a,  14  N.  E.  Rep.  568. 

6  Klatt  V.  Milwaukee,  53  Wis.  196 ; 
Sweet  V.  Gloverville,  12  Hun,  803; 
Blakely  v.  Troy,  18  Hun,  167. 

« Chicago  V.  McCarty,  75  IlL  603. 
See  Kunz  v.  Troy,  104  N.  Y.  844 

7  In  Hanscom  v.  Boston,  141  Mass. 
243.  it  was  held  that  the  city  was  not 


8  When  the  defect  is  a  patent  one, 
and  has  existed  five  or  six  weeks,  the 
jury  is  warranted  in  finding  that, the 
city  had  notice  of  it.  Philadelphia 
V.  Smith,  23  W.  N.  C.  243;   s.  c,  16 


Atl.  Rep.  493,  See,  also,  Albrittin  v. 
HuntsviUe,  00  Ala.  486 ;  Harriman  v. 
Boston,  114  Mass.  241;  Kiley  v.  Kan- 
sas City,  69  Mo.  103. 
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is  readily  imputed  where  the  defect  is  permanent  and  fre- 
quently recurs.^  Notice  of  a  highway  defect  is  not  to  be  im- 
puted because  the  highway  is  so  poorly  constructed  that  such 
a  defect  is  likely  to  occur  in  the  indefinite  future.* 

§  1521.  Notice  when  a  question  for  the  jury. —  Ordinarily 
the  question  whether  a  municipality  or  its  officers  used  rea- 
sonable diligence  to  discover  a  defect  is  for  the  jury.'    Where 


liable  under  the  public  statutes  for 
an  injury  to  a  traveler  caused  by  fall- 
ing into  a  coal  hole  in  the  sidewalk 
by  reason  of  the  cover  turning  over 
when  he  stepped  on  it  because  not 
fastened  on  the  inside  by  the  occu- 
pant of  the  cellar  as  it  was  designed 
to  be,  if  the  fact  that  it  was  unfast- 
ened was  not  known  to  any  officer  of 
the  city,  and  was  not  apparent  from 
the  street.  In  Gubasko  v.  New  York, 
1  N.  Y.  SupL  215,  plaintiff  was  injured 
by  the  lower  portion  of  a  tree  stand- 
ing in  a  public  street  falling  on  him, 
the  upper  portion  having  been  cut  off 
some  years  before.  The  ti'ee  had  a 
hole  in  it,  but  its  fall  was  caused  by 
a  blow  from  a  heavy  truck  which 
was  passing,  and  after  its  fall  was 
found  to  be  decayed.  It  was  held  that 
if  the  tree  was  dangerous,  but  appeared 
to  be  safe  to  ordinary  observation, 
defendant  was  not  negligent;  nor 
was  defendant  required  to  examine 
the  interior  of  the  hole,  which  was 
visible  from  one  side  of  the  tree, 
though  thus  it  would  have  discov- 
ered the  decay.  See,  also,  Wendell 
V.  Troy,  39  Barb.  329;  Prindle  v. 
Fletcher,  39  Vt.  255 ;  West  Chester 
V.  Apple,  35  Penn.  St  284 

1  Fleming  v.  Springfield,  154  Mass. 
520.  The  fact  that  about  one-half  an 
hour  before  the  accident  the  person 
having  the  use  of  the  coal  hole  had 
removed  the  covering  and  had  neg- 
lected to  fasten  it  on  the  inside  on  re- 
placing it  does  not  necessarily  defeat 
plaintiff's  action,  it  appearing  that 


the  defect  was  permanent,  and  the 
neglect  to  fasten  the  covering  habit- 
ual on  the  part  of  the  occupant  of 
the  premises.  McGaffigan  v.  City  of 
Boston,  149  Mass.  289. 

*Roohefort  v.  Attleborough,  154 
Mass.  142 ;  McGaffigan  v.  Boston,  149 
Mass.  289;  Adams  v.  Chicopee,  147 
Mass.  440 ;  Post  v.  Boston,  141  Mass. 
189. 

'  The  fact  that  a  sidewalk  was  in- 
spected by  a  village  officer  a  few 
weeks  before  plaintiff  received  an  in- 
jury thereon  is  no  defense  to  an  ac- 
tion for  such  injury,  and  it  is  proper 
to  submit  to  the  jury  the  question 
whether  the  trustees  used  reasonable 
diligence  in  discovering  whether  the 
walk  was  out  of  repair.  Stebbins  v. 
Village  of  Oneida,  5  N.  Y.  Supl.  488. 
See,  also,  Kunz  v.  Troy,  104  N.  Y.  344 ; 
S.  a,  1  N.  Y.  Supl.  596.  In  an  action 
for  personal  injury  caused  by  a  hole 
in  the  snow  which  covered  a  street 
of  defendant  to  the  depth  of  from 
one  to  two  feet,  it  appeared  that  the 
street  was  one  on  which  there  was  a 
great  amount  of  traffic;  and  that, 
aside  from  such  hole,  the  street  was 
in  good  condition.  Plaintiff's  evi- 
dence showed  that  the  hole  had  been 
in  the  same  condition  for  from  five 
to  seven  days  before  the  accident, 
and  that  it  was  from  four  to  six  feet 
long,  from  one  and  one-half  to  two 
feet  deep,  and  thirty  inches  wide,  and 
ran  lengthwise  of  the  street  Defend- 
ant's witnesses  estimated  it  as  smaller. 
The  question  whether  defendant  was 
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the  evidence  is  conflicting  the  jury  must  decide  whether  no- 
tice should  be  imputed  to  the  city.^  The  court  may  draw  the 
jury's  attention  to  the  facts  from  which  notice  of  the  accident 
may  be  inferred.^  The  facts  may  be  so  clear  as  to  exclude 
any  reasonable  inference  of  constructive  notice  and  in  such 
case  should  not  be  submitted  to  the  jury.' 

§  1522.  Notice  from  similar  accidents. —  In  order  to  prove 
that  a  highway  is  defective  at  \he  place  where  plaintiff  was 

cott,  68  Wis.  678;  S.  C,  33  N.  W.  Eep. 
631. 

1  Thofigh  a  city  giving  license  to  a 
builder  to  pile  building  material  in 
the  street  is  entitled  to  notice  of  dan- 
ger therefrom  to  passers-by,  such  no- 
tice is  implied  by  the  open  and  con- 
tinuous neglect  of  the  builder ;  and 
the  fact  of  this  notice,  if  in  doubt,  is 
to  be  left  to  the  jury.  Magee  v.  Troy, 
1  N.  Y.  Supl.  24  When  the  evidence 
as  to  the  condition  of  a  sidewalk  is 
conflicting,  the  question  whether  or 
not  the  condition  was  such  as  to  im- 
part constructive  notice  to  the  city 
is  for  the  jury.  Troxel  v.  Vinton,  77 
Iowa,  90 ;  s.  G,  41  N.  W.  Eep.  580. 

2  There  is  no  error  in  calling  the 
attention  of  the  jury  to  the  fact  that 
the  accident  occurred  in  front  of  the 
police  station,  and  within  sight  of  the 
officers  whose  duty  it  was  to  have 
charge  of  the  station.  Osborne  v. 
Detroit,  33  Fed.  Eep.  37. 

'  In  an  action  against  a  city  for  in- 
juries caused  by  slipping  on  ice, 
where  the  only  evidence  of  the  exist- 
ence of  ice  prior  to  the  accident  is 
that  it  snowed  on  the  third  day  be- 
fore, rained  on  the  second  day  before. 
and  froze  on  the  night  before,  to- 
gether with  the  testimony  of  plaintiff 
that  there  was  ice  there  on  the  night 
before,  no  inference  of  constructive 
notice  can  be  reasonably  made,  and 
the  question  should  not  be  submitted 
to  the  jury.  Davis  v.  Kingston,  0 
N.  y.  Supl.  506. 


negligent  in  not  discovering  and  fill- 
ing the  hole  before  the  accident  was 
properly  submitted  to  the  jury.  Fitz- 
geraldw  City  of  Troy,  7  N.Y.  Supl.  103. 
On  the  day  of  the  accident  about  one- 
tenth  of  an  inch  of  snow  had  fallen, 
and  in  ten  days  preceding  not  more 
than  flve-tenths  of  an  inch  had  fallen. 
It  had  thawed  in  the  first  portion  of 
this  period  of  ten  days.  The  ice  at  the 
place  of  the  accident  was  rough  and 
uneven,  looked  like  old  ice,  extended 
the  width  of  the  walk,  and  had  been 
so  a  week  or  ten  days.  This  was  held 
sufficient  to  justify  the  jury  in  find- 
ing that  the  city  had  constructive 
notice.  Masters  v.  Troy,  50  Hun,  485 ; 
S.  c,  3  N.  Y.  Supl.  450.  Where  there  is 
evidence  from  which  the  jury  might 
have  found  that  a  defect  caused  by 
an  accumulation  of  snow  and  ice  had 
existed  for  nine  days  on  a  frequented 
sidewalk,  which  during  that  time  was 
patroled  by  a  policeman,  and  several 
times  passed  by  one  of  the  selectmen 
of  defendant  town,  these  facts  clearly 
afford  evidence  of  notice  of  the  de- 
fect, and  of  negligence  in  not  rem- 
edying it,  for  the  jury  to  pass  on. 
Fortin  v.  Easthampton,  145  Mass.  196 ; 
S.  G,  13  N.  E.  Eep.  599.  A  defect  had 
continued  several  weeks,  during 
which  sometimes  it  became  filled 
with  dirt,  when  it  was  not  conspicu- 
ous, and  in  wet  weather  it  was  washed 
out,  and  became  quite  visible.  Held 
sufficient  evidence  to  go  to  the  jury 
on  the  question  of  notice  to  the  mu- 
nicipal authorities.    Schroth  v.  Pres- 
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injured  it  is  competent  to  show  th.at  others  have  fallen  or 
slipped  at  the  same  plaoe.^  Similar  accidents  in  the  same 
neighborhood  may  be  proved  as  evidence  not  only  of  the 
actual  condition  of  the  highway  but  as  tending  to  show  notice 
to  the  municipality.^  Thus  evidence  of  the  generally  defect- 
ive condition  of  a  bridge  or  sidewalk  is  admissible  though  the 
injur}'^  occurred  at  a  particular  place  therein.'  In  Michigan 
the  notice  must  relate  to  the  particular  defect  which  caused 
the  injury,  and  not  to  a  generally  defective  condition  in  the 
vicinage;  for  instance,  a  city  cannot  be  held  in  damages  for 
the  non-repair  of  a  crosswalk  by  showing  that  the  sidewalks 
in  the  vicinity  were  out  of  repair;*  and  a  similar  rule  exists  in 
Massachusetts."  The  Iowa  rule  is  that  notice  of  defects  which 
had  been  repaired  before  the  accident  is  not  sufficient,  though 
the  defects  were  at  the  same  place  as  before,'  and  qualifiedly 
in  Ohio.' 


'Masters  v.  Troy,  50  Hun,  485; 
Quinlan  v.  Utica,  11  Hun,  217;  afiE'd, 
74  N.  y.  603 ;  Pomf rey  v.  Saratoga 
Springs,  104'N.  Y.  459,  469. 

2  Osborne  v.  Detroit,  32  Fed.  Rep. 
36;  District  of  Columbia  v.  Armes, 
107  U.  S.  519,  where  a  poiiceman  was 
allowed  to  testify  that  he  remem- 
bered sending  liome  in  a  hack  a 
woman  who  had  fallen  there,  and 
had  seen  as  many  as  five  persons 
fall  there.  See,  also,  Chicago  v. 
Powers,  42  III  169;  Delphi  City 
V.  Lowery,  74  Ind.  520;  Kent  v. 
Town  of  Lincoln,  32  Vt  591; 
Augusta  V.  Hafers,  61  Ga.  48; 
House  V.  Metcalf,  27  Conn.  631; 
Calkins  v.  Hartford,  38  Conn.  57; 
Darling  v.  Westmoreland,  52  N.  H. 
401 ;  Hill  V.  Portland  &o.  R  Co.,  55 
Me.  438;  Aurora  v.  Hell  man,  90  IlL 
61 ;  Weisenberg  v.  Appleton,  26  Wis. 
56,  In  an  action  for  injuries  caused 
by  a  defective  sidewalk,  evidence  of 
the  defective  condition  of  the  walk 
some  distance  from  the  place  of  in- 
jury, and  also  of  its  general  defective 
condition,  is  admissible  to  show  that 
the  village  had  constructive  notice  of 


the  defect  Shaw  v.  Village  of  Sun 
Prairie,  74  Wis.  105;  s.  C,  42  N.  W. 
Rep.  271. 

'  Spearbracker  v.  Larrabee,  64 
Wis.  573.  If  a  sidewalk  is  continu- 
ously unsafe  for  a  considerable  dis- 
tance, and  an  accident  occurs  at  one 
end  of  such  unsafe  portion,  evi- 
dence of  the  condition  of  the 
walk  for  the  whole  distance  is 
admissible,  in  an  action  against  the 
town,  to  show  that  defendant  should 
have  known  of  its  condition.  Arm- 
strong V.  Ackley,  71  Iowa,  76 ;  s.  C, 
32  N.  W.  Rep.  180.  But  see  Ruggles 
V.  Nevada,  63  Iowa,  185. 

*  Dundas  v.  Lansing  City,  75  Mich. 
499 ;  Huntley  v.  Railroad  Co.,  38  Mich. 
540. 

"Collins  V.  Dorchester,  6  Cush.  396; 
Robinson  v.  Fitchburg  &c.  R.  Co.,  7 
Gray,  93 ;  Standish  v.  Washburn,  21 
Pick.  237;  Maguire  v.  Middlesex  R. 
Co.,  115  Mass.  339. 

"Carter  v.  Monticello,  68  Iowa, 
178. 

"i  In  an  action  against  a  municipal 
corporation  to  charge  it  with  liability 
to  oue  injured  by  stepping  on  a  loose 
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§  1523.  When  notice  is  not  necessary. —  Where  a  city  has 
caused  a  defect  by  its  own  act  or  procurement  it  is  not  en- 
titled to  any  notice  of  it,'  for  instance,  where  negligent  con- 
struction of  some  highway  appurtenance  by  the  municipality 
is  shown.^  A  city  is  not  entitled  to  notice  of  a  defect  where 
its  ignorance  of  it  is  the  result  of  its  omission  of  its  duty  of 
supervision,'  as  where  the  defect  is  caused  by  the  act  of  a  con- 
tractor in  the  city  employ  *  or*by  the  negligence  of  a  city  em- 
take  notice  that  the  improTement 
was  itself  dangerous ;  and  hence  it  is 
not  error  to  refuse  to  give  instruc- 
tions, not  limited  to  any  particular 
counts,  which  make  such  notice  es- 
sential to  recovery.  Village  of  Jef- 
ferson V.  Chapman,  127  111.  438 ;  s.  a, 
30  N.  E.  Rep.  33.  See,  also,  Craw- 
fordsville  v.  Bond,  96  Ind.  236;  Hiller 
V.  Sharon  Springs,  28  Hun,  344. 
Where  th'ere  is  no  evidence  either  as 
to  the  manner  of  the  construction  of 
the  crossing,  or  the  quality  of  the 
material'  used,  or  the  length  of  time 
since  its  construction,  it  is  error  to 
instruct  the  jury  that,  if  the  defect 
was  the  result  of  defective  construc- 
tion originally,  the  city  would  be 
chargeable  without  any  notice  of 
such  defect;  Stein  v.  City  of  Coun- 
cU  Bluffs,  72  Iowa.  180;  S.  0.,  33  N. 
W.  Rep.  455. 

'  Boucher  v.  New  Haven,  40  Conn. 
456;  Manchester  v.  Hartford,  30 
Conn.  118. 

*  A  provision  of  a  city  charter  that, 
in  order  to  render  the  city  liable  for 
"gross  negligence"  in  non-repair  of 
a  street,  the  non-repair  must  have 
been  continued  for  ten  days  after  no- 
tice in  writing  given  to  certain  of- 
ficials, does  not  apply  to  a  case  where 
the  city  itself  had  an  excavation  dug 
by  a  contractor,  discharged  the  con- 
tractor, and  left  the  excavation  as  it 
was.  Houston  v.  Isaacs,  66  Tex.  116-; 
s.  C,  3  S.  W.  Rep.  693.  See,  also, 
Brooks  J'.  Somerville,  106  Mass.  271 ; 
Wendell  v.  Troy,  4  Abb.  App.  Dec.  56a 


board  in  a  sidewalk,  it  cannot,  as 
matter  of  law,  be  charged  with  notice 
of  such  defect,  merely  because  it  had 
knowledge  of  the  existence  of  a  gen- 
eral defect  in  the  walk,  in  that  it  had 
become  dished  through  the  settling 
of  the  middle  stringers  of  the  walk. 
Village  of  Shelby  v.  Clagett  (Ohio), 
23  N.  E.  Rep.  407. 

1  Houston  V.  Isaacs,  68  Tex.  116 ; 
Springfield  v.  Le  Claire,  49  111.  476; 
Birmingham  v.  MoCary,  84  Ala.  469 ; 
Brusso  V.  Buffalo,  90  N.  Y.  679 ;  Rus- 
sell V.  Columbia,  74  Mo.  480;  Ste- 
phens V.  Macon,  83  Mo.  345 ;  Austin 
City  u  Ritz,  73  Tex.  391.  In  Barr  v. 
Kansas  City,  105  Mo.  550,  the  court 
said:  —  "The  hole  could  have  been 
re-covered  within  the  hour  of  the 
discovery  of  its  condition.  Besides 
the  displacement  was  not  the  result 
of  an  accident  or  the  wrongful  act  of 
another,  but  the  natural  consequence 
of  defects  in  its  original  construc- 
tion by  the  city,  of  which  it  was 
charged  with  notice  from  the  be- 
ginning and  which  it  was  under  a 
continuing  duty  to  repair."  See, 
also,  Russell  v.  Columbia,  74  Mo.  480 ; 
Klein  v.  Dallas,  71  Tex.  280 ;  s.  a,  8 
S.  W.  Rep.  91 ;  Montgomery  v.  Des 
Moines,  55  Iowa,  101 ;  S.  G,  7  N.  W. 
Rep.  421. 

^  The  declaration  containing  counts 
charging  active  malfeasance  by  negli- 
gence in  the  construction  and  restora- 
tion of  an  apron  over  a  ditch,  proof 
of  notice  to  defendant  of  the  defect 
is  unnecessary,  as  it  was  bound  to 
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ployee.i  If  a  municipal  corporation  causes  work  to  be  done 
which  is  in  its  nature  dangerous  to  the  public,  it  is  bound  to 
take  notice  of  the  character  of  the  work  and  of  the  condition 
in  which  it  is  left.^  The  statutes  may  dispense  with  the  neces- 
sity of  a  notice  by  imposing  an  absolute  liability  on  munici- 
palities for  neglecting  repairs." 

§  1524.  Notice  to  officers,  etc. — l^otioe  of  a  highway  de- 
fect to  any  municipal  -officer  or  agent  having  any  duty  to 
perform  in  respect  to  highway  repairs  is  notice  to  the  munici- 
pality ;  for  instance,  to  an  alderman  as  a  member  of  the  com- 
mon council ;  *  and  actual  .knowledge  of  such  an  officer  is 


1  The  provision  of  the  charter  of 
Oshkosh  that  the  city  shall  not  be 
liable  for  damages  arising  from  de- 
fective streets,  sidewalks,  sewers,  etc., 
unless  before  the  accident  an  alder- 
man of  the  ward  knew  of  the  defect, 
does  not  apply  to  the  case  of  a  horse 
injured  by  running  at  night  into  a 
pile  of  gravel  and  stones  left  in  the 
street  by  an  employee  of  the  city 
while  repairing  the  street  Adams  v. 
City  of  Oshkosh,  71  Wis.  49;  S.  c, 
36  N.  W.  Rep.  614  Plaintiff,  while 
driving  in  defendant  city,  was  in- 
jured through  his  horse  taking 
fright  at  a  lai-ge  wooden  roller  which 
had  been  used  in  the  care  of  the 
streets,  and  left  standing  therein  by 
the  servants  of  defendant  It  was 
held  that  the  defendant  was  liable 
for  the  nuisance,  without  regard  to 
whether  notice  of  the  injury  had 
been  given  as  required  by  its  charter, 
which  provides  that  no  action  shall 
be  maintained  against  the  city  for  in- 
juries caused  by  any  defect  in  the 
condition  of  the  street  unless  notice 
in  writing,  signed  by  the  injured 
party,  shall  have  been-  gfiven  to  the 
proper  persons  within  five  days  of 
the  injury.  Hughes  v.  City  of  Fond 
du  Lao,  73  Wis.  380;  S.  0.,41  N.  W. 
Rep.  407. 

2  Jefferson  VUIage  v.  Chapman,  137 


IlL  438,447;  Chicago  v.  Brophy,  79 
111.277;  Chicago  v.  Johnson,  53  IlL 
91;  Springfield  v.  Le  Claire,  49  IlL 
476. 

'Codn  of  West  Virginia,  chapter 
43,  section  58,  imposes  an  absolute 
liability  on  towns  for  injuries  caused 
by  the  failure  of  the  authorities  to 
keep  in  repair  those  sidewalks  within 
the  corporate  limits  which  they  have 
opened  and  treated  as  public  side- 
walks, and  a  person  Injured  by  a  de- 
fective sidewalk  need  not  allege  or 
prove  that  defendant  had  notice  of 
the  defect  Chapman  v.  Town  of 
Milton,  31  West  Va.  384 ;  s.  C,  7  S.  E. 
Rep.  23. 

*  Dundas  v.  Lansing,  75  Mich.  499 ; 
Carter  v.  Monticello,  68  Iowa,  178; 
Logansport  v.  Justice,  74  Ind.  378; 
Aurora  v.  Hellman,  90  111.  61 ;  Trap- 
nell  V.  Red  Oak  Junction,  39  N.  W. 
Rep.  884  But  as  to  a  latent  defect, 
see  Vanderslice  v.  Philadelphia,  103 
Penn.  St  103.  It  is  admissible  for 
plaintiff  to  prove  that  one  of  the 
aldermen  of  the  city  had  notice  of 
the  defect  in  the  crosswalk  before 
the  accident  happened,  as  notice  to 
one  of  the  aldermen  is  notice  to  the 
city  council,  which  body,  under  the 
city's  charter,  is  invested  with  control 
of  the  streets.  MoKeigue  v.  City  of 
Janesville,  68  Wis.  50 ; .  s.  c,  31 N.  W. 
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actual  notice  to  the  city.'  Under  the  application  of  this  rule 
notice  to  a  ppliceman  has  been  held  sufficient,^  and  to  street 
commissioners,"  and  to  road  overseers,*  and  to  street  superin- 
tendents.'  And  entries  in  books  kept  by  the  city  and  its 
departments  to  receive  complaints  of  defective  streets  may 
be  sufficient  notice  to  the  city.'  In  determining  whether 
municipal  officers  should  have  discovered  a  defect  the  jury 
may  consider  the  fact  that  others  did  not  notice  it.' 

§  1525.  Notice  of  injury. —  Where  a  person  is  excused  from 
giving  the  required  statutory  notice  of  an  injury  because  it  is 
impossible  to  do  so  from  any  physical  or  mental  incapacity, 
the  burden  is  upon  such  person  to  prove  the  existence  of  such 
incapacity,  and  proof  of  such  physical  and  mental  disorder  as 


Eep.  298.  Notice  to  a  city  marshal  of 
a  defect  in  a  sidewalk  is  not  notice  to 
the  city,  the  marshal  being  clothed 
with  no  power  and  charged  with  no 
duty  in  the  premises.  Cook  v.  Ana- 
mosa,  66  Iowa,  437. 

iThe  provision  in  a  charter  that 
the  city  shall  not  be  liable  for  dam- 
ages by  reason  of  dangerous  excava- 
tions, etc,  without  actual  notice  to 
one  of  the  city  ofScials  three  days 
before  the  accident,  does  not  relieve 
the  city  from  responsibility  for  the 
neglect  of  an  alderman  to  erect  a 
barrier  on  seeing  the  excavation  and 
having  actual  knowledge  of  its  dan- 
gerous character.  Cantwell  v.  City 
of  Appleton,  71  Wis.  463;  s.  c,  37 
N.  W.  Rep.  813 ;  Fleming  v.  Spring- 
field, 154  Mass.  520. 

2  Rehberg  v.  New  York,  91  N.  T. 
137;  Twogood  v.  New  York,  103 
N.  Y.  316.  By  virtue  of  the  ordi- 
nance of  the  city  of  Denver  prescrib- 
ing the  duties  of  the  chief  of  police, 
he  is  charged  with  the  care  of  coal- 
holes and  caps  on  the  sidewalks  of 
that  city ;  and  where  he  had  knowl- 
edge of  a  defect  existing  in  a  cap, 
and  owing  to  such  defect  an  acci- 
dent subsequently  happened,  the  city 
should  be  charged  with  actual  notice 


and  be  liable  if  there  had  been  time 
before  the  accident  reasonably  suflS- 
cient  to  remedy  the  defect.  City  of 
Denver  v.  Deane,  10  Colo.  875 ;  a  c, 
16  Pac.  Rep.  30.  On  the  question  of 
the  liability  of  a  city  for  an  accident 
caused  by  an  obstruction  in  a  street 
evidence  that  it  was  the  duty  of  the 
police  to  report  obstructions  is  ad- 
missible. Bowman  v.  Tripp,  14  R  L 
343. 

^Scranton  v.  Catteson,  94  Penn. 
St.  203. 

*  Parish  v.  Eden,  62  Wis.  273;  Os- 
borne V.  Hamilton,  29  Kan.  1. 

'  Fleming  v.  Springfield,  154  Mass. 
520. 

*  In  an  action  against  a  city  for  in- 
juries received  by  reason  of  a  defect 
in  the  highway,  a  book  kept  in  the 
ofiice  of  the  city  messenger  for  the 
purpose  of  entering  complaints  as  to 
the  condition  of  the  streets,  side- 
walks, etc.,  and  recording  the  time 
when  such  complaints  were  attended 
to,  is  admissible  to  show  notice  to 
the  city  of  the  defect  Blake  v. 
Lowell,  145  Mass.  296 ;  s.  a,  9  N.  E, 
Rep.  637. 

'Broberg  v.  Des  Moines,  63  Iowa, 
523.  See  Grand  Rapids  v.  Wyman, 
46  Mich.  516. 
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merely  confines  him  to  his  bed  is  not  suflBcient,*  because  such 
notice  may  be  given  through  another  person,  and,  is  in  the  nat- 
ure of  a  condition  precedent  where  the  giving  of  it  is  not 
shown  to  be  impossible.^  Where,  as  in  Wisconsin,  the  statute 
makes  service  of  notice,  etc.,  a  prerequisite  to  the  mainte- 
nance of  a  suit  against  a  town  or  city  to  recover  for  injuries 
sustained  from  a  defect  in  a  highway,  service  of  the  notice  is 
indispensable,  and  the  complaint  must  aver  it.'  Where  the 
time  of  the  service  of  a  notice,  not  its  date,  is  the  essential 
thing,  it  may  be  received  in  evidence  with  such  explanations 
as  can  be  given,  although  the  date  appears  to  have  been  al- 
tered.* The  question  of  the  sufficiency  of  the  notice  is  mat- 
ter of  law  for  the  court.'  Notice  of  an  injury  sustained  on  a 
bridge  to  one  of  the  several  towns  by  which  the  bridge  was 
jointly  built  is  sufficient  to  bind  all.' 

§  1526,  The  same  subject  continued  —  Requisites  of  no- 
tice.—  Inaccuracy  in  stating  the  cause  of  injury  is  not  fatal 
unless  it  is  misleading  and  in  fact  misleads.'    A  notice  of  in- 


1  Public  Statutes  of  Massachusetts, 
chapter  53,  sections  19,  21,  require  a 
person  injured  by  a  defect  in  a  side- 
walk to  give  notice  to  the  city  within 
thirty  days,  in  writing,  signed  by 
himself,  or  some  one  in  his  behalf; 
but  "  if,  from  any  physical  or  men- 
tal incapacity,  it  is  impossible  for 
the  person  injured  to  give  the  no- 
tice"  within  the  time  provided,  he 
may  give  the  same  within  ten  days 
after  such  inUapacity  is  removed. 
Plaintiff  failed  to  give  the  notice  until 
about  three  months  after  the  injury, 
and  the  evidence  showed  that  she 
had  been  confined  to  her  bed ;  that 
her  head  had  troubled  her  since  the 
injury ;  that  at  times  she  had  been 
dizzy,  and  her  mind  visionary ;  that 
for  the  first  six  weeks  she  was  at 
times  delirious  in  the  night-time; 
that  she  appeared  worse  after  opiates 
were  given  her  by  the  physician's 
directions ;  and  that  she  complained 
of  her  head  frequently.    These  facts 


were  held  insufficient  to  show  that  it 
was  impossible  for  her,  from  "  phys- 
ical or  mental  incapacity,"  to  have 
given  the  notice.     May  v.  Boston, 
150  Mass.  516 ;  s.  a,  33  N.  E.  Rep.  320 
Mitchell  V.  Worcester,  129  Mass.  535 
McNulty  V.  Cambridge,  130  Mass.  375 
Lyons  v.  Cambridge,  133  Mass.  534. 

2  Mitchell  V.  Worcester,  129  Mass. 
535 ;  Kennedy  v.  Lawrence,  128  Mass. 
318;  (STay  v.  Cambridge,  128  Mass. 
387.;  Larkin  v.  Boston,  138  Mass.  531. 
A  husband  may  serve  the  notice  for 
his  injured  wife.  Smalley  v.  Apple- 
ton,  75  Wis.  18. 

^Wentworth  v.  Summit,  60  Wis. 
281 ;  Dorsey  v.  Racine,  60  Wis.  293. 

*  Spearbracker  v.  Larrabee,  64  Wis. 
573. 

"Chapman  v.  Nobleboro,  76  Me. 
437. 

'Tyler  v.  Williston,  63  Vt.  269. 

7  Public  Statutes  of  Massachusetts, 
chapter  53,' section  19,  provide  that 
persons  injured  by  defects  in  the  ways 
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jury  and  claim  is  not  fatally  defective  because  it  imperfectly 
or  incorrectly  designates  the  place  of  the  injury.' 

§  1527.  The  same  subject  continued— Illustrations  of  suf- 
iicient  notice. —  The  statutory  notice  of  the  nature  and  place 
of  the  injury  is  sufficient  if  given  in  general  terms  that  cannot 


of  cities  or  towns  shall  within  thirty 
days  thereafter  give  notice  of  the 
time,  place  and  cause  of  the  in  juiy. 
It  was  held  that,  under  act  of  Massa- 
chusetts of  1883,  chapter  36,  such  no- 
tice will  not  be  insufficient  for  any 
inaccuracy  in  stating  the  cause  of  the 
inimy  if  there  was  no  intention  to 
mislead,  and  the  town  was  not  in 
fact  misled ;  and  it  is  for  the  jury  to 
find  whether  the  notice  was  mislead- 
ing or  not  Liffln  v.  Town  of  Beverly, 
145  Mass.  549;  s.  C,  14  N.  E.  Rep. 
787 ;  Canterbury  v.  Boston,  141  Mass. 
215.  See,  also,  §  771,  supra.  A  no- 
tice sufficiently  states  the  cause  of 
the  injury  which  states  that  it  oc- 
curred by  reason  of  a  pile  of  timber 
and  a  pile  of  bay,  although  the  tim- 
ber alone  constituted  the  defect  in 
the  way.  Davis  v.  Charlton,  140 
Mass.  432.  If  a  person  steps  into  a 
drain  running  across  the  sidewalk  of 
a  street  in  a  city,  and  stumbling  falls 
over  an  embankment  by  the  side  of 
the  street,  which  is  unprotected  by  a 
railing,  into  an  adjacent  sewer,  and 
is  injured,  a  notice  to  the  city  stating 
the  lack  of  a  railing  as  the  cause  of 
his  injury  is  sufficient.  Grogau  v. 
Worcester,  140  Mass.  337. 

'  A  difference  of  sixty-five  feet  be- 
tween the  place  of  the  accident,  as 
proved,  and  the  place  as  stated  in  this 
claim  filed  by  plaintiff,  is  immaterial. 
Masters  v.  Troy,  50  Hun,  485 ;  s.  C,  3 
N.  Y.  Supp.  450.  In  an  action  for  per- 
sonal injuries  occasioned  by  a  defect 
in  a  sidewalk  the  notice  given  by 
the  plaintiff,  as  required  by  section 
30,  chapter  8,  of  the  charter  of  the 


city  of  Minneapolis,  stated  that 
plaintiff,  "  while  passing  over  a  side- 
walk upon  the  south  side  of  T.  street, 
between  F.  arid  S.  avenues,  .  .  . 
at  a  point  near  the  intersection  of 
said  T.  street  and  said  S.  avenue,  .  .  . 
fell,"  eta  T.  street  crossed  F.  avenue, 
but  did  not  go  through  to  S.  avenue, 
terminating  at  B.  avenue  within  one 
block  of  8.  avenue.  The  defect  com- 
plained of  was  upon  T.  street,  but  be- 
tween F.  and  B.  avenues.  It  was  held 
that  the  notice  sufficiently  designated 
the  place  where  the  injury  was  re- 
ceived. Harder  v.  City  of  Minne- 
•  apolis,  40  Minn.  446 ;  S.  c,  43  N.  W. 
Rep.  350.  The  court  said :  — "  In  Nich- 
ols V.  Minneapolis,  30  Minn.  545,  the 
manifest  object  of  the  provision  of 
the  charter  now  being  considered 
was  declared  to  be  that  the  city 
might  have  timely  notice  of  any 
claim  made  upon  it,  and  thus  be  en- 
abled to  ascertain  the  facts  to  estab- 
lish them  while  witnesses  are  obtain- 
able, and  the  occurrence  and  the 
condition  of  the  place  at  the  time 
fresh  in  their  recollection.  It  is  ob- 
vious then  that  a  notice  which  in- 
forms the  proper  authorities  of'  the 
place  with  a  reasonable  certainty, 
and  so  that  it  can  be  found  with  rea- 
sonable diligence,  is  sufficient  And 
a  notice  of  this  character  ought  not 
to  be  construed  with  technical  strict- 
ness. It  is  enough  if  it  gives  to  the 
officer  upon  whom  it  must  be  served 
information  with  substantial  cer- 
tainty as  to  the  place  of  injury,  so  as 
to  be  of  aid  to  him  in  investigating 
the  question  of  the  liability  of  the 
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be  misunderstood.  Technical  terras  and  an  accurate  descrip- 
tion in  detail  are  not  necessary.'  The  notice  required  by  stat- 
ute of  the  place  of  an  accident  is  sufficiently  specific  if  it  de- 
scribes a  large  hole  in  the  planking  of  a  bridge,  although 
there  are  two  smaller  holes  near  by.'  Where  a  defect  at  the 
corner  of  two  ways  is  minutely  described  in  the  notice  required, 
the  notice  will  not  be  deemed  defective  merely  because  it  fails 
to  specify  the  particular  corner.'  ITor  is  a  notice  defective 
because  addressed  personally  to  a  municipal  officer,  if  it  is  ap-. 
parent  that  it  was  intended  for  the  municipality.^  A  notice  to 
a  city  of  the  place  where  an  accident  occurred  which  equally 
well  describes  two  distinct  localities,  and  can  only  be  located  by 
a  description  of  ice  which  was  there  eight  days  before  the  no- 
tice was  given,  is  insufficient.'  A  notice  which  merely  states 
that  the  injury  "  was  caused  by  an  obstruction  in  the  high- 
way "  is  not  sufficiently  explicit." 

§1528.  Pleading  of  notice  —  Evidence  of.^  A  complaint 
that  a  certain  street  formed  a  highway  through  a  city,  that  it 
was  badly  out  of  repair,  that  the  city  had  allowed  a  large 
ditch  to  be  washed  out  on  one  side,  and  that  plaintifiF,  being 
in  ignorance  of  the  ditch,  and  the  city  knowing  said  highway 
to  be  out  of  repair,  was  injured  by  driving  into  said  ditch,  was 

municipality.  Spellraan  v.  Cbicopee,  road."    Held,  that  it  could  not   be 

131  Mass.  443.    And  when  it  conveys  ruled,  as  matter  of  law,  that  notice  of 

the   necessary   information    to    the  an  improper  declivity  of  a  gutter  at 

proper  person  it  is  good  even  though  the  roadside  was  not  embraced  in  the 

there  are  some  inaccuracies  in  it  notice  given.    Spooner  v.  Freetown, 

La  Crosse  City  v.  Town  of  Melrose,  139  Mass.  285.    The  notice  required 

23  Wis.  459."  "See,  also,  Lowe  v.  Clin-  to  be  given  to  a  city  as  the  founda- 

ton,  133  Mass.  526 ;  Welch  v.  Gardner,  tion  of  an  action  to  recover  for  in ju- 

133  Mass.  529 ;  McCabe  v.  Cambridge,  ries  from  a  defective  way  may  suf- 

134  Mass.  484;  Lyman  w  Hamp-  flciently  locate  the  spot  of  the  acoi- 
shire  County,  138  Mass.  74;  Fopper  dent,  even  though  the  spot  is  de- 
V.  Town  of  Wheatland,  59  Wis.  623.    scribed  as  being  on  the  wrong  side  of 

1  Bi-own  V.  Southbury,  53  Conn.  212.  the  street,  if  from  the  rest  of  the  de- 

2  Lyman  v.  Hampshire  County,  138  scriptlon  it  is  apparent  that  no  mis- 
Mass.  74  understanding  could  have  resulted. 

3  Sargent  t>.  Lynn,  138  Mass.  599.   A  Cloughessey  v.  Waterbury,  51  Conn, 
notice  to  a  town  described  a  defect  in  405. 

a  way  to  be  "the  improper  grading        < Leonard  v.  Holyoke,  138  Mass.  78. 
of  the  said  road,  and  the  want  of        ^Dalton  v.  Salem,  139  Mass.  91. 
proper  railing  by  the  side  of  said        "  Roberts  v.  Douglas,  140. Mass.  129. 
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held,  after  verdict,  to  be  a  sufficient  allegation  of  notice  by  the 
city.*  A  complaint  against  a  city  for  negligently  leaving  an  ob- 
struction in  its  streets  must  allege  that  the  city  had  notice  of 
the  obstruction,  or  ought  to  have  had,^  or  must  state  facts  from 
which  such  notice  may  be  fairly  inferred ; '  and  for  want  of  such 
allegation  of  notice  the  complaint  will  be  demurrable.*  Where 
the  defective  condition  of  a  highway  or  bridge  is  not  caused 
by  the  wrongful  act  of  another,43ut  arises  from  the  fault  of 
the  corporation  or  county,  or  from  decay  or  inherent  in- 
sufficiency of  the  work,  it  is  sufflcieAt  in  the  complaint  to 
charge  the  negligence  or  omission  complained  of,  and  no 
averment  of  notice  is  necessary.'  Subsequent  repair  is  not  evi- 
dence of  prior  notice  of  the  defect.*  The  fact  that  a  street  com- 
missioner was  informed  that  there  was  a  defect  on  a  certain 
street,  together  with  the  presumption  that  he  did  his  duty  in 
going  to  look,  will  warrant  a  jury  in  finding  that  he  had 
actual  notice.'  As  to  defects  caused  by  the  acts  of  a  city  or 
village  itself  it  is  not  necessary  to  prove  either  actual  or  con- 
structive notice.' 


1  Madison  u  Baker,  103  In  A  41: 
Bluffton  V.  Mathews,  93  Ind.  313; 
Turner  v.  Indianapolis,  96  Ind.  51. 

2  Turner  v.  Indianapolis,  96  Ind.  51. 
8  Lafayette  City  v.  Blood,  40  Ind. 

62 ;  Higert  v.  Greencastle  City,  43  Ind. 
574;  Fort  Wayne  v.  De  Witt,  47  Ind. 
391 ;  Elkhart  v.  Ritter,  66  Ind.  136. 

^If  the  complaint,  in  an  action 
against  a  town  to  recover  damages 
sustained  from  a  defect  in  a  side- 
walk, fails  to  aver  notice  on  the  part 
of  the  town  of  the  existence  of  the 
defect,  or  facts  imputing  notice,  it  is 
demurrable.  Spiceland  v.  Alier,  98 
Ind.  467;  Worster  v.  Canal  Bridge, 
16  Pick.  541 ;  Fort  Wayne  v.  Be  Witt, 
47  Ind.  391. 

5  In  an  action  against  a  county  for 
its  negligence  in  suflfeving  the  tim- 
bers of  a  bridge  to  become  rotten, 
whereby  plaintiff  was  injured,  no- 
tice to  defendant  of  the  condition 
of  the  bridge  need  not  be  alleged. 
Allen  County  v.  Bacon,  96  Ind.  31. 


See,  also.  South  Bend  v.  Paxon, 
67  Ind.  338;  Indianapolis  v.  Scott, 
73  Ind.  196;  Board  v.  Brown,  89 
Ind.  48 ;  Board  v.  Emmerson,  95'Ind. 
579. 

6  The  fact  that  immediately  after 
an  accident  caused  by  a  defective 
sidewalk  the  city  removed  it  and 
substituted  a  better  one,  is  rele- 
vant as  tending  to  show  that  the 
walk  was  out  of  repair,  but  not  that 
the  city  had  notice.  Emporia  v. 
Schmidling,  33  Kan.  485. 

7  Welch  V.  Portland,  77  Ma  384. 
Evidence  of  the  condition  of  the 
sidewalk  where  plaintiff  was  injured 
and  of  similar  accidents  occurring 
there  previously  is  admissible  to 
show  notice  on  the  part  of  defendant 
Stebbins  v.  Village  of  Oneida,  5  N.  Y. 
Supl.  483 ;  §  1522,  supra. 

6  Riddle  v.  Westfield  Village,  65 
Hun,  433 ;  Turner  v.  Newburgh,  109 
N.  Y.  433 ;  §  1533,  supra. 
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§  1529.  Preliminary  presentment  of  claim. —  In  the  ab- 
sence of  a  statute,  a  claim  against  a  town  for  damages  for 
injnries  sustained  from  a  defect  in  a  sidewalk  need  not  be 
made  before  bringing  suit.*  The  statute  may  make  such  pre- 
sentment a  condition  precedent,''  or  only  a  condition  subse- 
quent, or  the  statute  may  be  only  directory.  In  each  case 
the  terms  of  the  statute  must  be  clearly  distinguished;'  and 
a  substantial  compliance  with  the  statute  is  ordinarily  suffi- 
cient.* 

§  1530.  Evidence  of  specific  defect, —  Plaintiff  must  prove 
the  existence  of  the  specific  defect  alleged  in  the  complaint ;  * 
in  a  given  case  he  may  do  so  by  proving  that  the  way  was 
continuously  defective ; "  but  not  where  the  defect  was  clearly 
not  continuous,  as,  for  instance,  a  single  loose  board  of  a  side- 


'  Green  v.  Spencer,  67  Iowa,  410. 
See,  also,  Spencer  Tp.  v.  Rlverton  Tp., 
56  Iowa,  85 ;  Lane  v.  Woodbury  Tp., 
58  Iowa,  463. 

2  Where  a  city  charter,  like  that  of 
Buffalo,  requires  that  "all  claims 
against  the  city  "  shalji  be  presented 
for  audit,  a  claim  for  injuries  sus- 
tained from  a  defect  in  a  street  must 
be  so  presented  before  suit.  Nagel  v. 
Buffalo,  34  Hun,  1 ;  Merrick  v.  Troy, 
19  Hun,  353;  S.  C,  83  N.  Y.  514 

'  McGaffin  v.  Cohoes,  11  Hun,  531 ; 
s.  C  74  N.  Y.  387 ;  Quinlan  v.  Utica, 
11  Hun,  217;  Childs  v.  West  Troy,  33 
Hun,  68. 

^A  statutory  requirement  that  a 
claim  against  a  city  shall  be  "  pre- 
sented to  the  common  council  for 
audit"  is  complied  with  by  a  pres- 
entation to  the  clerk  of  the  common 
council  Murphy  v.  Buffalo,  38  Hun, 
49. 

s  Armstrong  v.  Town  of  Ackley,  71 
Iowa,  76.  Testimony  to  a  fall  upon 
the  same  walk  from  a  defect  in  it, 
by  one  who  is  unable  to  state  the 
exact  place  of  the  defect,  is  alto- 
gether inadmissible,  and  it  is  error  to 
admit  it,  so  far  as  it  relates  to  the 
point  at  which  the  accident  com- 


plained of  occurred.  Hoy t  v.  City  of 
Des  Moines,  76  Iowa,  430;  s.  C,  41 
N.  W.  Rep.  63.  In  an  action  for  per- 
sonal injuries  a  witness  was  asked : 
"Don't  you  know  as  a  fact  that  this 
sidewalk  was  fixed  in  March,  1887?" 
Held,  that  the  question  was  objec- 
tionable, as  it  did  not  appear  to  refer 
to  a  repairing  of  the  defect  alleged 
by  plaintiff,  and  therefore  did  not 
tend  to  show  what  was  the  condi- 
tion of  the  sidewalk  at  the  time  of 
the  accident,  in  February,  1887.  Hil- 
lesum  V.  City  of  New  York,  56  N.  Y. 
Super.  Ct.  596;  s.  C,  4  N.  Y.  Supl. 
806.  In  an  action  for  injuries  by 
slipping  on  an  icy  sidewalk,  plaintiff 
may  show  that  at  about  the  same 
time  other  persons  slipped  and  fell  at 
the  same  place.  Masters  v.  City  of 
Troy,  50  Hun,  485 ;  s.  C,  3  N.  Y.  Supl. 
450.  In  an  action  against  a  city  for 
personal  injuries  caused  by  falling 
into  a  hole  in  a  sidewalk,  evidence 
that  another  fell  into  the  same  hole 
on  the  same  night  is  inadmissible. 
Moore  v.  City  of  Richmond,  85  Va. 
538;  s.  0.,  8S.  E.  Rep.  387. 

6  Moore  v.  City  of  Richmond,  85 
Va.  538;  S.  C.,  8  S.  E.  Rep.  387. 
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walk.^  "Where  there  is  no  evidence  of  an  intervening  change 
in  the  locus  in  quo  the  court  may  in  its  discretion  allow  evi- 
dence of  a  prior  or  later  condition  of  the  place  of  accident.^ 

§  1531.  Subsequent  repairs  as  evidence. —  Evidence  of  re- 
pairs immediately  subsequent  to  an  accident  is  admissible  to 
show  the  existence  of  a  defect  which  the  city  ought  to  repair,' 
and  to  show  that  the  city  exercised  authority  and  control 
over  the  locus  in  quo;*  but  nof'for  the  purpose  of  showing 
that  the  city  was  negligent,  as  negligence  would  depend  also 
on  notice  to  the  city.*    As  Baron  Bramwell  said: — "  People 


IRuggles  V.  Town  of  Nevada,  63 
Iowa,  185.  In  an  action  for  injuries 
occasioned  by  a  defective  crossing, 
testimony  tending  to  ghow  generally 
the  defective  condition  of  the  side- 
walk a  block  or  more  each  way  from 
the  crossing  was  inadmissible.  Dun- 
das  V.  City  of  Lansing,  75  Mich.  499 ; 
&  C.  43  N.  W.  Rep.  1011. 

'^  In  an  action  against  a  municipal 
corporation  for  injuries  received 
from  a  fall  on  an  icy  sidewalk,  evi- 
dence of  the  icy  condition  of  the 
sidewalk  a  week  before  the  accident 
is  properly  rejected,  in  the  discretion 
of  the  presiding  judge.  Woodcock 
V.  Worcester,  138  Mass.  268.  In  an 
action  against  a  city  for  a  personal 
injury  sustained  by  falling  on  an  icy 
sidewalk,  evidence  is  competent  to 
show  the  like  condition  of  the  side- 
walk nineteen  days  later,  and  the 
height,  slope  and  surface  of  an  adja- 
cent field,  at  a  point  twenty-five  feet 
distant,  there  being  no  evidence  of 
any  intermediate  change.  Berren- 
berg  V.  Boston,  137  Mass.  231 ;  s.  c, 
50  Am.  Rep.  296 ;  Stone  v.  Hubbards- 
ton,  100  Mass.  49;  Fitzgerald  v. 
Woburn,  109  Mass.  204.  In  an  action 
against  a  city  for  injuries  received 
from  a  defective  sidewalk,  testimony 
of  the  condition  of  the  walk  after  the 
accident  is  inadmissible,  in  the  ab- 
sence of  evidence  that  its  condition 


was  the  same  at  the  time  of  the  ac- 
cident Hoyt  V.  City  of  Des  Moines. 
76  Iowa,  430 ;  s.  c,  41  N.  W.  Rep.  63. 

'  Brennan  v.  St  Louis,  92  Mo.  482 ; 
Mitchell  V.  Plattsburg,  33  Mo.  App. 
555;  Goshen  v.  England,  119  Ind. 
368;  Dale  v.  Delaware  R  Co.,  73 
N.  Y.  468,  473;  Emporia  v.  Schmid- 
ling,  33  Kan.  485. 

<Sewell  V.  Cohoes,  75  N.  Y.  45,  dis- 
tinguishing Dougan  v.  Champlain 
Trans.  Co.,  66  N.  Y.  1. 

6  Columbia  R.  Co.  v.  Hawthorne, 
144  U.  S.  202 ;  Brennan  v.  St  Louis, 
92  Mo.  483,  488.  See  Nally  v.  Carpet 
Co.,  51  Conn,  534;  Morse  v.  Minne- 
apolis R.  Co.,  30  Minn.  465,  where 
O'Leary  v.  Mankato  City,  31  Minn. 
65 ;  Phelps  v.  Mankato  City,  23  Minn. 
376,  and  Kelly  v.  Railroad  Co.,  28 
Minn.  98,  are  explained  and  limited. 
See,  also,  Baird  v.  Daily,  68  N.  Y.  547 ; 
Corcoran  v.  Peekskill,  108  N.  Y.  151 ; 
Ely  V.  St  Louis  R.  Co.,  77  Mo.  34; 
Missouri  Pacific  Ry.  Go.  v.  Hennes- 
sey, 75  Tex.  155 ;  Terre  Haute  R  Co.  v. 
Clem,  133  Ind.  15 ;  Hodges  v.  Percival, 
133  III.  53 ;  Lombar  v.  East  Tawas,  86 
Mich.  14;  Shinners  v.  Proprietors 
&c.,  154  Mass.  168.  Evidence  that 
after  the  accident  the  sidewalk  com- 
missioner stated  that  he  had  given 
notice  to  repair  the  walk  is  inad- 
missible, where  it  does  not  appear 
whether  the  notice  was  given  before 
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do  not  furnish  evidence  against  themselves  simply  by  adopt- 
ing a  new  plan  in  ordei"  to  prevent  the  recurrence  of  an  acci- 
dent. I  think  that  a  proposition  to  the  contrary  would  be 
barbarous.  It  would  be,  as  I  have  often  had  occasion  to  tell 
juries,  to  hold  that,  because  the  world  gets  wiser  as  it  gets 
older,  therefore  it  was  foolish  before."  '  In  some  States  the 
subsequent  conduct  of  a  common  carrier  may  be  proved  if  it 
tends  to  show  an  admission  of  negligence ;  ^  but  such  subse- 
quent act  should  follow  at  once,  and  not  be  in  fact  an  ordi- 
nary betterment  having  no  particular  reference  to  the  acci- 
dent.' 

§1533.  Evidence  of  contributory  negligence.— To  prove 
contributory  negligence  in  a  case  of  injury  on  the  highway, 
evidence  of  plaintiff's  physical  infirmities  is  admissible ;  *  and 
of  his  intoxication  at  the  time ;  *  and  evidence  of  an  ordinance 
against  fast  driving.* 

or  after  the  accident,  or  where  the 
oflScer  is  not  shown  to  have  been  act- 
ing in  the  discharge  of  his  official 
duty  when  making  the  statement 
Hoyt  V.  Des  Moines,  76  Iowa,  430; 
s.  a,  41  N.  W.  Eep.  63. 

1  Hart  V.  Lancashire  E.  Co.,  31 L.  T. 
(N.  a)  261,263. 

■i  Martin  v.  Towle,  58  N.  H.  81.  In 
West  Chester  R  Co.  v.  McElwee,  67 
Pa.  St  311,  in  an  action  for  death  by 
negligence  from  cars  striking  a  cart 
which  was  on  scales  near  to  a  rail- 
road track,  it  was  held  to  be  proper 
to  show  that  after  tho  accident  the 
track  was  removed  to  a  greater  dis- 
tance, the  court  saying:  —  "If  the 
proximity  of  the  track  to  the  build- 
ings did  not  increase  the  danger,  why 
was  it  moved?  And  if  it  did,  then  a 
higher  degree  of  care  was  necessary 
in  order  to  avoid  accident;  and  in 
this  respect  the  evidence  was  prop- 
erly received."  See,  also,  McKee  v. 
Bidwell,  74  Pa.  St  218;  Pennsylvania 
Co.  u  Henderson,  51  Pa.  St  315 ;  St 
Louis  E.  Co.  V.  Weaver,  35  Kan.  418. 

'  Dale  V.  Delaware  R.  Co.,  73  N.  Y. 
468,  473. 


*In  an  action  for  injuries  caused 
by  a  defective  street  crossing,  evi- 
dence that  plaintiff  was  short-sighted 
and  wore  spectacles  is  admissible  as 
bearing  on  his  contributory  negli- 
gence in  attempting  to  cross  the  de- 
fective crossing.  City  of  Austin  v. 
Ritz,  72  Tex.  391 ;  s.  C,  9  S.  W.  Rep. 
884 

"Code  of  Iowa,  section  3704,  pro- 
vides that  "  under  a  denial  of  an  alle- 
gation, no  evidence  shall  be  intro- 
duced which  does  not  tend  to  negative 
some  fact  the  party  making  the  con- 
troverted allegation  is  bound  to 
prove."  In  an  action  for  personal  in- 
juries received  by  reason  of  defects  in 
a  street,  it  being  incumbent  on  plaint- 
iff to  prove  that  he  was  free-  from 
contributory  negligence,  evidence 
was  held  to  be  admissible  that  at  the 
time  of  the  accident  plaintiff  was  in- 
toxicated. Fern  bach  v.  City  of  Wa- 
terloo, 76  Iowa,  598;  S.  a,  41  N.  W. 
Rep.  370. 

6  An  ordinance  of  the  city  is  ad- 
missible which  makes  immoderate 
driving  in  any  street  of  the  city,  un- 
less in   case  of   urgent  necessity,  a 
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§  1533.  Instructions  to  jury  —  May  supplement  each 
other. —  A  general  and  imperfect  instruction  to  the  jury  may 
be  so  supplemented  by  another  instruction  as  to  be  neither 
erroneous  nor  impertinent ;  for  instance,  as  to  the  municipal 
duty  of  reasonable  care  and  repair,^  and  as  to  plaintiff's  duty 
of  due  care,'  and  as  to  the  element  of  notice.'  One  instruc- 
tion must  not,  however,  be  construed  with  another  if  the 
effect  will  be  calculated  to  confase  or  mislead  the  jury.^  An 
instruction  as  to  notice  must  be  correct  in  its  theory ;  that  is, 
as  to  whether  no  notice  was  required  or  constructive  no- 
tice was  required;'  and  must  not  be  obscure  and  mislead 

misdemeanor,  though  no  evidence  of 
immoderate  driving  has  been  intro- 
duced. Fernbach  v.  Waterloo,  76 
Iowa,  598,  overruling  s.  C,  34  N.  W. 
Rep.  610. 

^  An  instruction  that  "the  city  is 
not  an  insurer  of  the  safety  of  per- 
sons traveling  upon  its  sidewalks," 
followed  by  the  true  rule  as  to  the 
city's  liability,  is  not  impertinent  and 
uncalled  for.  Lindsay  v.  lies  Moines, 
74  Iowa,  111 ;  S.  C.,37  N.W.Rep.9.  The 
failure  in  one  instruction  to  qualify 
"repair"  by  the  word  "reasonable,"  in 
speaking  of  the  duty  of  a  municipal 
•corporation  "to  maintain  and  keep 
in  repair  its  sidewalks,"  is  without 
prejudice  where  in  other  instructions 
the  liability  is  expressly  limited  to 
tbe  failure  to  exercise  ordinary  care 
and  prudence.  Village  of  Mansfield 
V.  Moore,  134  111.  133;  S.  C,  16  N.  E. 
Eep.  246. 

2  Where,  in  an  action  against  a  city 
to  recover  damages  for  personal  in- 
juries caused  by  a  defective  side- 
walkj  the  court  has  instructed  the 
jury  as  to  the  care  which  must  have 
been  exercised  by  the  plaintiff  to  en- 
title him  to  a  recoveiy,  an  instruc- 
tion, the  sole  purpose  of  which  is  to 
tell  the  jury  what  the  elements  of 
damages  are,  and  which  should  be 
taken  into  consideration  by  them  in 
the  event  of  finding  the  city  guilty  of 
negligence,  is  not  objectionable  for 


failing  to  contain  a  hypothesis  of  due 
care  on  the  part  of  the  plaintiff. 
Village  of  Sheridan  v.  Hibbard,  119 
111.  307;  S.  C,  9  N.  E.  Eep.  901. 

'The  failure  to  mention  the  ele- 
ment of  notice  to  defendant  in  one 
instruction  is  without  prejudice 
where  the  correct  rule  of  notice  is 
given  in  other  instructions.  Village 
of  Mansfield  v.  Moore,  134  111.  138; 
S.  C,  16  N.  E.  Rep.  346. 

^An  instruction  that,  if  plaintiff 
was  injured  owing  to  the  negligence 
of  the  defetidaut  in  not  removing  an 
obstruction  on  its  sidewalk  which 
plaintiff  may  have  proven  was  there, 
the  jury  may  find  for  plaintiff,  is  er- 
roneous, in  that  it  does  not  require 
them  to  find  that  plaintiff  was  using 
ordinary  care  in  walking  on  such 
sidewalk ;  and  the  fact  that  the  law 
on  the  subject  was  correctly  given  in 
another  instruction  is  not  material, 
as  it  cannot  be  known  by  which  in- 
struction the  jury  was  governed. 
City  of  Boulder  v.  Niles,  9  Colo.  415 ; 
S.  C,  13  Pao.  Rep.  633. 

^  In  an  action  for  injuries  sustained 
from  the  negligent  construction  of  a 
sidewalk  and  ditch  in  a  street,  an  in- 
struction that  plaintiff  cannot  re- 
cover unless  defendant  had  notice  of 
the  defective  and  dangerous  condi- 
tion of  the  sidewalk  and  ditch,  with- 
out further  instruction  as  to  the  law 
of  actual    and   constructive  notice. 
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ing.^  But  an  untechnical  and  involved  instruction  is  not  nec- 
essarily misleading.'  A  party  cannot  object  to  an  instruction 
given  in  the  words  of  bis  request.' 

§  1534.  Correct  instructions  as  to  negligence  illustrated. 

An  instruction  which  requires  the  jury  to  find  that  plaintiff 
exercised  ordinary  care,  and  that  defendant's  negligence  in  the 


and  without  qualification  as  to  the 
possible  finding  that  the  city  built  the 
■walk  and  ditch,  is  error.  Klein  v.  City 
of  Dallas,  71  Tex.  380 :  S.  C,  8  S.  W. 
Rep.  90.  In  an  action  against  a  city 
for  injuries,  a  charge  that  if  the  jury 
should  find  "an  open  ditch  cut  by 
the  city,"  etc.,  is  not  erroneous  as  as- 
suming that  the  city  cut  the  ditch. 
City  of  Austin  v.  Ritz,  72  Tex.  391 ;  s.  c, 
9  S.  W.  Rep.  884  It  is  error  to  sub- 
mit a  case  to  the  jury  on  the  theory 
that  the  defective  condition  of  the 
sidewalk  for  more  than  four  weeks 
was  the  direct  and  proximate  cause 
of  the  accident,  when  it  appears  that 
the  defect  which  caused  the  injury 
was  a  loose  plank,  put  down  but  a 
few  hours  before  the  accident,  before 
which  time  there  had  been  no  passable 
sidewalk  for  more  than  four  weeks ; . 
it  not  appearing' that  the  city  officials 
had  notice  of  the  defect  which  caused 
the  injury.  Hiner  v.  City  of  Fond 
du  Lac,  71  Wis.  74;  s.  C,  36  N.  W. 
Rep.  633. 

1  An  instruction  that  if  ''the  side- 
walk in  question  was  repaired  and 
placed  in  good  condition  by  the  city, 
within  a  reasonable  time  prior  to 
this  alleged  accident,  and  if  said 
walk  afterwards  became  out  of  re- 
pair without  actual  notice  to  the  city, 
then  plaintiff  cannot  recover,"  is 
properly  refused,  as  obscure  and  mis- 
leading, since  actual  notice  by  the 
city  of  the  defect  is  not  essential  to 
plaintiff's  recovery  if  the  defect  had 
existed  for  such  a  time  that  the  city 
officers,  by  the  use  of  reasonable  dili- 
94 


gence,  might  have  discovered  it  be- 
fore the  accident  City  of  Sterling  n. 
Merrill,  124  111.  522 ;  S.  C,  17  N.  E.  Rep^ 
6.  In  an  action  against  a  city  for  in- 
juries, there  being  evidence  to  justify 
a  finding  either  way  as  to  whether  a 
street  on  which  an  accident  occurred 
liad  been  opened  and  worked .  for 
public  travel  by  authority  of  the  <Af^, 
it  is  error  to  refuse  to  charge  that 
the  opening  and  widening  of  streets 
is  a  matter  of  discretion,  and  that  the 
city  would  not  be  responsible  for  the 
condition  of  the  street  until  opened, 
though  the  street  was  named  in  the 
city  ordinances.  City  of  Austin  u 
Ritz,  72  Tex.  391;  S.  C,  9  S.  W.  Rep. 
884. 

2  An  instruction  to  the  jury  that 
they  were  to  find  whetlier  the  side- 
walk at  the  place  where  the  plaintiff 
was  injured  was  in  an  "  unreasonably 
dangerous  "  condition  is  not  mislead- 
ing, Lindsay  v.  City  of  Des  Moines, 
74  Iowa,  111 ;  s.  c,  37  N.  W.  Rep.  9. 

'  At  the  trial  of  an  action  involv- 
ing the  question  of  the  existence  of 
a  public  way  by  prescription,  a  gen- 
eral instruction  that  the  use  must  be 
by  the  public,  adverse  and  under  a 
claim  of  right,  and  not  permissive, 
and  must  be  continuous  and  unin- 
terrupted, was  given  in  the  words  of 
plaintiff's  prayer  for  instructions..  It 
was  held  that  they  could  not ,  object 
that  other  instructions  did  not  give 
sufficient  effect  to  the  acts  of  the 
land-owners,  negativing  acquiescence 
on  their  part  Weld  v.  Brooke,  153' 
Mass.  297;  S.  C.j  25  N.  E.  Rep.  719. 
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construction  or  maintenance  of  the  sidewalk  produced  the  in- 
jury,: prpperlj'^  states  the  rule  of  negligence.'  It  is  enough 
that  an  instruction  as  to  contributory  negligence  requires 
ordinary  care  and  prudence  of  plaintiff;^  and  it  is  not  error 
to  refuse  to  repeat  it  or  to  refuse  to  give  it  in  the  form  re- 
quested.' 

§  1535.  Interest  on  damages  for  injnries. —  The  English 
eta,tutbry  rule  in  actions  of  trover  and  trespass  that  interest  on 


•  Village  of  Mansfield  v.  Moore,  124 
III.  138 ;  s.'  C,  16  N.  E.  Rep,  346 ;  Steel 
.Co.  V.  Martin,  115  111,  358. 

2  An  instruction  that  if  plaintiflE 
knew  iof  the  defect,  and  knew  that  it 
was  .dangerous  to  go  upon  the  walk 
at  night,  and  there  was  anoUier  way- 
he  might  have  taken,  but,  with  this 
knowledge,  persisted  in  going  upon 
the  street,  he  would  be  guilty  of  con- 
tributory negligence;  but  if,  know- 
ing the  defect,  he  reasonably  believed 
that  it  was  not  imprudent  to  go  upon, 
thp  walk,  and  had  the  right  as  a 
reasonably  prudent  man  to  so  believe, 
his  going  upon  the  walk  would  not 
be  negligence,  and  if,  after  going  on 
the  walk,  he  used  such  care  as  an 
Ordinarily  virudent  man  would  under 
the  circumstances,  and  met  with  the 
accident  through  defendant's  negli- 
gence, he  is  entitled  to  recover  for 
the  injury  sustained;  but  if  he  did 
not  use  such  care,  he  is  not  entitled 
to  recover,  although  defendant  was 
negligent,  is  correct.  Kendall  v.  City 
of  Albia,  73  Iowa,  241 ;  S.  G,  34  N.  W. 
Rep.  883. 

s  Where,  in  an  action  for  injuries 
received  at.  a  defective  street  cross- 
ing, the  court  defines  reasonable  care, 
and  instructs  the  jury  that  if  from 
the  injured  person's  knowledge  of 
the  conditipn  of  the  locality,  the 
length  of  time  such  condition  had 
existed,  the  nearness  or  remoteness 
of  other  proper  approaches  available, 
and  all  other  facta  and  circumstances 


proven,  they  find  contributory  negli- 
gence, plaintiff  cannot  recover,  al- 
though defendant  was  negligent  as 
alleged,  it  is  not  error  to  refuse  an 
instruction  that  the  injured  person's 
knowledge  of  the  condition  of  the 
crossing,  and  that  it  was  dangerous, 
will  not  prevent  a  recovery,  if  she 
used  pi'oper  care.  Larsh  v.  City  of 
Des  Moices  (Iowa),  38  N.  W.  Rep.  384 
Plaintiff  asked  instructions  that  "the 
fact  that  she  knew,  that  a  ridge  of  ice, , 
dangerous  in  its  character,  existed  at 
the  place  of  injury,  did  not  conclu- 
sively prove  negligence  on  her  part 
in  attempting  to  pass  over  it;  and 
that,  if  she  had  reasonable  cause  to 
believe  that  she  could  pass  in  safety 
over  it,  and  used  reasonable  cai-e  in 
the  attempt,  she  might  recover;  and 
that  she  was  not  bound,'  as  a  matter 
of  law,  to  have  her  attention  directed, 
at  the  moment  of'  danger,  to  the 
alleged  defect."  These  were  not 
given,  and,  while  plaintiff's  counsel 
was  making  his  closing  argument, 
the  court  stated  that,  if  a  person 
knows  a  way  to  be  dangerous  when 
he  enters  on  it,  he  cannot,  with  ordi- 
nary prudence,  proceed  and  take  his 
chances,  and,  if  injured,  look  to  the 
town  for  indemnity :  but  in  charging 
the  jury  the  court  loft  to  them  the 
whole  question  of  what  was  due  care, 
under  all  the  circumstances,  and 
whether  plaintiff  exercised  sucb  care. 
This  was  held  no  error.  Parker  v. 
City  of  Springfield,  147  Mass.  391; 
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damages  shotild  be  left  to  the  discretion  bf  the' jtity  Was  f or-i 
meriy  followed  in  the  State  of  lHew  York,*  but  was  abandoned 
on  the  groand  that  interest  in  sueh  cases  is  as  necessary  a  part 
of  a  complete  indemnity  as  the  value  itself,  and  therefore  in 
fixing  the  damages  interest  should  no  more  bo  left  to  the 
jury's  discretion  than  the  value,  but  should  be  allowed  on  the 
damages  awarded  as  matter  of  law.^  It  has  recently  been  de- 
cided in  New  York  by  a  divided  court  that  interest  on  dam- 
ages in  cases  of  highway  injury  should  be  left  to  the  discretion 
of  the  jury.' 

§1536.  Contributory  m^ligence  — Knowledge  of  danger. 

While  a  person^s  knowledge  of  the  dangerous  condition  of  a 
street  or  of  a  dangerous  place  therein  generally  imposes  upon 
him  a  corresponding  duty  of  care  and  caution  in  passing 
through  or  over  or  near  it/  yet  he  is  not  negligent,  as  matter 


s.  G,  18  N.  E.  Repl  70;  Howes  v. 
Grush,  131  Mass.  207;  Dea-fleld  v. 
Conn.  River  R  Co.,  144  Mass.  33.5. 

•  Beals  V.  Gruernsey,  8  Johns.  446 ; 
Hyde  V.  Stone,  7  Wend.  854;  Bissell 
V.  Hopkins,  4  Gow.  53;  Rowley  v; 
Gibbs,  14  Johns.  385. 

2  Andrews  v.  Duraiit,  18  N.  Y.  496; 
McCoVmick  V.  Railroad  Co.,  49  N.  Y. 
815 ;  Turnpike  Co.  v.  Buflfalo,  58  N.  Y. 
639 ;  Parrbtt  v.  Ice  Co.,  46'  N.  Y.  369. 

3  Wilsbn  «.  Troy  (Oct,  1893),  46  AlU 
L.  J.  518,  where  O'Brien,  J:,  in  speak- 
ing for  the  majority  of  the  c6urt, 
said  :-^"  It  is  difiScuIt  to  perceive  any 
sound  distinction  between  a  case 
where  the  defendant  converts  or  car- 
ries awaf  the  plaintiff's  horse,  and  a 
case  where  through  neghgence  on  his 
part  the  horse  is  injured  so  as  to  he 
valueless.  Thete  is  no  reason  apparent 
for  a  different  rule  of  damages  in  the 
one  case  than  in  the  other.  In  an 
early  case. Tn-this  State  the  principle' 
was  recognized" that  interest  might 
be  allowed  by  way  of  damages  upon 
the  sum  lost  by  the  plaintiff 'in  Con- 
sequence of  defendant's  negligence. 
Thomas  w.  Weed,  14  Johns.  255^   We 


think  the  rule  is  now  settled  in 
this  State  that  where  the  valud  of 
property  is  diminished  by  an  injury 
wrongfully  inflicted  the  jury  may  in 
their  discretion  give  inteirest  on  the 
amount  by  which  the  value  is  dimin- 
ished from  the  time  of  the  injul'y.' 
That  is  the  rule '  laid '  down  in  the 
elementary  books  and  sustained  by 
the  adjudged  cases.  1' Sedgwick  on 
Damages  (8th  ed.),  §§317,  320;  Wal- 
rath  v:  Redfield,  18  N.  Y.4.5i,  462; 
MaiTS  11.  Association,  89  N.  Y.  498 ; 
Bwyee  v.  Mayor'  &c.j  96  N.  Y.  477j' 
499 ;  Home  Ins.  Co.  v.  Pennsylvania 
R.  Co.,  11  Hun,  183,  188;  Moore  ». 
Railroad  Co.,  136  N.  Y.  671 ;  Railroad 
Co.  w  Ziemer,  134  Penn.  St.  560." 

*  Palmer  v.  Dearing,  93  N.  Y.  7,'  10 ; 
Goi"don  V.  Richmond,  2  S.  E;  Reji. 
737;  Fort  Wayne  w  Bfeese,  23  N.  E. 
Rep.  1038;  Moore  tt  Huntingtbn,  31 
West  Va.  842,  848;  Beach  on  Con- 
tributory Negligence  (2d'  edt).  §'  24W,' 
wherethe  whole  subject  of  contrib- 
utory negligence  in  actions  fbt  In ju-' 
ries  from  defective 'high  w&ys  is  nii- 
nutely  discussed  in  chapter  X. 
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of  law,  in  attempting  to  pass  through  or  over  it;'  nor  bound 
to  exercise  extraordinary  care.^  The  question  of  his  negligence 
in  such  a  case  is  one  of  fact  to  be  determined  by  the  jury;' 

dangerous.  Plaintiff  had  no  special 
knowledge  of  driving,  and  was  being 
driven  by  a  man.  It  was  held  that  she 
wEis  not,  as  matter  of  law,  guilty  of 
^contributory  negligence  in  allowing 
herself  to  be  driven  along  that  street. 
Carr  v.  City  of  Easton  (Pa.),  31  Atl. 
Eep.  822.  See,  also,  Beacli  on  Con- 
tributory Negligence  (2d  ed.),  §  247. 

2  County  Commissioners  v.  Burgess, 
61  Md.  29;  Murphy  v.  Indianapolis, 
83  Ind.  76 :  Huntingdon  v.  Breen,  79 
Ind.  29 ;  Maultby  v.  Leavenworth,  28 
Kan.  745. 

3  Palmer  v.  Dearing,  93  N.  Y.  7, 10; 
Bassett  v.  Fish,  75  N.  Y.  304;  We.ed 
V.  Ballston  Spa,  76  N.  Y.  339 ;  Niven  v. 
Rochester,  76  N.  Y.  619;  Lanigan  v. 
N.  Y.  Gas  Light  Co.,  71  N.  Y.  29. 
Where  plaintiff  drove  through  a 
street  which  was  being  repaired,  and 
the  condition  of  which  he  knew, 
and  his  horse  was  frightened  and  ran 
away,  the  question  of  contributoiy 
negligence  was  properly  left  to  the 
jury.  Hotchkin  v.  Borough  of  Phil- 
lipsburg  (Pa.),  8  AtL  Rep.  434  Plaint- 
iff on  a  dark  night  went  home  over 
a  sidewalk  which  he  knew  to  be 
dangerous.  He  was  held  not  neces- 
sarily guilty  of  contributory  negli- 
gence, although  he  might  have 
avoided  the  sidewalk  by  taking  to  the 
street,  or  going  between  the  sidewalk 
and  a  fence,  or  by  going  around  the 
square,  if  these  routes  were  not  per- 
fectly safe,  but  that  it  was  a  question 
for  the  jury  whether  he  acted  pru- 
dently under  all  the  circumstances. 
Gordon  and  Paxson,  JJ.,  dissenting. 
City.of  Altoona  v.  Lotz,  114  Pa.  St. 
238 ;  s.  c  7  Atl.  Rep.  240.  See,  also, 
Hampson  v.  Taylor  (R.  L),  8  Atl. 
Rep.  331 ;  McKeigue  v.  Janesville,  68 
Wis.  50;  S.  C,  31  N.  W.  Eep.  298; 


1  Pomfrey  v.  Saratoga  Springs,  104 
N.  Y.  459;  Bullock  u  New  York,  99 
N.  Y.  654;  McGuire  v.  Spence,  91 
N.  Y.  303 ;  Brusso  v.  Buffalo,  90  N.  Y. 
679;  Evans  v.  Utica,  69  N.  Y.  166; 
Shook  V.  Cohoes,  108  N.  Y.  648 ;  S.  C, 
15  N.  E.  Rep.  531 ;  Sandwich  v.  Dolan 
(111.),  31  N.  E  Rep.  416;  Ellis  v.  Peru 
City,  23  111.  App.  85 :  Langan  v.  Atchi- 
son, 35  Kan.  318.  In  the  last  case  in 
Massachusetts  fPomeroy  v.  Westfield, 
154  Mass.  462)  in  which  this  question 
was  considered.  Holmes,  J.,  said :  — 
"  Even  if  it  were  found  that  the  plaint- 
iffs knew  they  were  attempting  a  dan- 
gerous drive,  it  could  not  be  said,  as 
matter  of  law,  that  they  were  not  war- 
ranted in  doing  so."  See,  also,  Linne- 
han  V.  Lampson,  126  Mass.  506 ;  Eckert 
V.  Long  Island  R  Co.,  43  N.  Y.  502; 
Pennsylvania  Company  v.  Langen- 
dorff,  48  Ohio  St  316 ;  Maus  v.  Spring- 
field, 101  Mo.  618,  618.  It  has  been 
so  held  as  to  one  driving  over  a 
bridge  which  he  knew  to  be  defect- 
ive. Spearbracker  v.  Larrabee,  64 
Wis.  573 ;  Kelly  v.  New  York  &c.  R. 
Co.,  9  N.  Y.  Supl.  90 ;  Taylor  v.  Town 
of  Constable,  10  N.  Y.  Supl.  607 ;  Gulf 
&c.  E.  Co.  V.  Gasscamp,  69  Tex.  545 ; 
Monongahela  Bridge  Co.  v.  Bevard 
(Pa.),  1 1  Atl.  Rep.  575.  In  an  action  for 
personal  injuries  occasioned  by  a  de- 
fective sidewalk,  plaintiff's  knowl- 
edge of  the  existence  of  the  defect  is 
not  conclusive  evidence  of  contribu- 
tory negligence.  Argus  v.  Village  of 
Sturgis  (Mich.),  48  N.  W.  Rep.  1085. 
Plaintiff  was  injured  by  the  over- 
turning of  the  sleigh  in  which  she 
was  riding,,  caused  by  embankments 
of  snow  and  ice.  All  the  streets  were 
covered  with  deep  snow,  and,  though 
the  embankments  were  visible  it  was 
not  clearly  shown  that  they  appeared 
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and  the  burden  of  proving  his  contributory  negligence  is  upon 
the  city.* 

§1537.  Negligence  in  the  presence  of  danger — Lawful 
obstructions. —  Whether  a  place  is  so  visibly  and  notoriously 
dangerous  as  to  make  the  attempt  to  pass  over  it  an  act  of 
negligence  is  ordinarily  a  question  for  the  jury ;  ^  but  there  may 
be  an  exception  to  this  rule  in  cases  of  extraordinary  and  ap- 
palling danger,  as  where  a  sudden  freshet  sweeps  across  the 
highway  with  wild  and  resistless  force.'  It  is  strong  evidence 
of  negligence  if  one  approaches  a  place  he  knows  to  be  dan- 
gerous without  looking  where  he  is  going.*    A  traveler  is 


Byerly  v.  City  of  Anamosa,  79  Iowa, 
204 ;  s.  c,  44  N.  W.  Rep.  359. 

1  The  burden  of  proving  contribu- 
tory negligence  is  upon  the  city,  and 
it  may  be  proved  by  affirmative  testi- 
mony, or  deduced  from  all  the  evi- 
dence in  the  case ;  it  must  be  estab- 
lished by  a  preponderance  of  evi- 
dence. Gordon  t).  City  of  Richmond, 
83  Va  436 ;  s.  C,  3  S.  E.  Rep.  737.  , 

2  Emblen  v.  Town  of  Walkill,  133 
N.  Y.  333;  Bly  17.  Whitehall  Village, 
120  N.  Y.  506,  where  the  court  said  :— 
"The  evidence  does  not  disclose  a 
situation  so  palpably  unsafe  that  this 
court  can  affirm,  as  a  matter  of  law, 
that  the  plaintiff  was  nesligent" 
Thus  in  Jung  v.  Stevens  Point,  74 
Wis.  547,  the  court  was  held  correct 
in  refusing  to  charge  "that -if  the 
jury  found  the  plaintiff  did  not  know 
the  condition  of  the  highway  but  saw 
the  water  was  over  the  road  and 
there  was  nothing  to  indicate  the 
line  between  the  highway  and  the 
river,  and  then  deliberately  drove  into 
the  water  on  the  highway  without 
making  any  inquiry  into  the  danger, 
they  must  find  the  plaintiff  guilty  of 
negligence."  When  there  is  no  vis- 
ible sign  to  indicate  that  any  portion 
of  a  road-bed  is  unsafe,  a  traveler  is 
cot  obliged  to  follow  the  beaten  track 
but  may  travel  over  any  part  of  the 


road  prepared  as  a  road-bed.  Wake- 
ham  V.  St  Clair  Township  (Mich.),  51 
N.  W.  Rep.  696. 

'  Hopkins  v.  Rush  River,  70  Wis. 
10;  Merrill  v.  North  Yarmouth,  78 
Me.  200 ;  Phillips  v.  County  Court,  31 
West  Va.  477. 

*  The  testimony  showed  that  plaint- 
iff walked  along  the  sti-eet  without 
paying  attention  to  the  sidewalk,  and 
that  it  was  notoriously  rotten,  so  that 
any  one  could  see  the  earth  beneath 
the  plank.  But  the  question  of  con- 
tributory negligence  was  left  to  the 
jury.  Osborne  v.  Detroit,  33  Fed. 
Rep,  86.  In  an  action  to  recover 
from  a  municipal  corporation  for 
leaving  a  deep  and  dangerous  pit 
close  to  a  street,  into  which  plaintiff 
fell,  and  was  injured,  the  evidence 
showed  that  he  knew  of  the  existence 
of  the  pit ;  that  he  had  once  before 
fallen  into  it ;  and  that  he  fell  into  it 
while  walking  along  at  night,  ab- 
sorbed in  thought,  and  not  looking 
where  he  was  going.  He  was  held 
guilty  of  contributory  negligence. 
Walker  v.  Town  of  Reidsville,  96 
N.  C-  383 ;  S.  C,  3  S.  E.  Rep.  74.  For 
modifications  of  the  rule  in  North 
Carolina,  see  Bunch  v.  Edenton,  9  J 
N.  C.  431 ;  Rigler  v.  Railroad  Co.,  94 
N.  C.  604;  Murray  v.  Railroad  Co..  93 
N.  C.  93.    In  Walker  v.  Reidsville, 


1494: 


HIGHWAYS. 


[§1638. 


_  bound  to  obserye  the  presence  of  lawful  obstructions,  such,  for 
example,  as  a  temporary  substitute  for  a  sidewalkj  made  in 
the  course  of  building  or  a  public  improvement,  and  to  exer- 
cise greater  care  than  would  be  necessary  upon  a  permanent 
sidewalk.'  A  traveler's  right  to  use  a.  highway  is  subordinate 
to  the  right  of  the  authorities  to  make  reasonable  repairs,  and 
a  person  vrho  knows  of  a  temporary  defect  co-existent  with 
such  repairs  and  voluntarily  undertakes  to  brave  it  or  test  it, 
when  it  could  be  avoided,  cannot  recover  for  an  injury  thereby 
incurred.* 

,  §  1588.  The  same  subject .  continued^— Not  to  avoid  a 
dangerous  place  in  a  street  by  crossing  the  street  or  passing 
around  through  another  street  is  not  negligence  as  matter  of 
law,  but  is  a  fact  for  the  jury  on  a  consideration  of.  all  the 
facts,  and  depends  in  each  case  on  the  degree  of  danger.' ,  But 


supra,  the  court  said : —  "  A  reason- 
ably careful  and  prudent  man  would 
not  forget  the  presence,  of  such  dan- 
ger in  his  immediate  neighborhood  — 
one  that  he  had  seen  every  day  for 
a  fortnight.  He  was  bound  to  act  on 
his  information  and  use  ordinary  care 
and  prudence  in  pi-otectipg  himself 
from  what  lie  Irnew  to  be  a  menac- 
ing danger."  See,  also,  Railroad  Co. 
V.  Houston,  95  U.  S.  697 ;  Beach  on 
Contributory  Negligence  (3d  ed.), 
§37. 

1  Nolan  V.  King,  97  N.  Y.  565.  See, 
also,  Vicksburg  v.  Hennessy,  54  Miss. 
391 ;  Jacobs  v.  Bangor,  16  Me.  187. 

2  Crescent  Township  v.  Anderson, 
114  Pa.  St  643 ;  a  C,  8  AtL  Eep.  379 ; 
Forks  Township  v.  King,  84  Penn. 
SL  230 ;  Pittsburgh  R  Co.  v.  Taylor, 
104  Penn.  St  306.  At  the  time  of  the 
injury  complained  of  defendant  city 
was  engaged  in  grading  and  gravel- 
iag  two  cross-streets.  A  sidewalk  had 
I. Hen  laid  on  one  side  of  one  street, 
terminating  at  its  intersection  with 
the  other,  where,  as  there  had  been 
no  crossing  constructed,  it  was  left 
several  inches  above  the  surface,,  to 


join  on  to  the  crossmg  w;Jien  con- 
structed. Plaintiff,  while  walking 
along  the  sidewalk,  with  knowledge 
of.ite  unfinished  condition, /and  with- 
out looking,  walked  ofiE  the  end  of  it 
receiving  the  injuries  sued  for.  It 
was  held  that  she  w^  not  entitled  to 
damages.  City  of  Plyniouth  v.  Mil- 
ner,  117  Ind.  334;  &  c,  30  N.  E.  Rep. 
335.  See,  also,  Larsh  v.  Des  Moines, 
74  Iowa,  513. 

'The  true  rule  was  clearly  and 
carefully  stated  by  Devens,  J.,  in 
Parker  u  Springfield,  147  Mass.  391 :  — 
"There  are  different  degrees  of  dan- 
ger as  there  are  defects  in  waj's  of  a 
more  or  less  serious  character.  As 
there  are  some  defects  which,  if  not 
rendering  it  absolutely  impossible  to 
pass  over  a  way  in  safety,'  are  such 
that  only  a  reckless  person  would 
make  the  attempt,  so  there  are  others 
which  would  not  prevent  a  prudent 
person  from  using  the  way,  but 
would  only  impose  upom  him  the 
duty  of  greater  care  and  caution.  It 
cannot  therefore  be  said  that  if  one 
knows  a  way  to  be  in  any  degree 
dangei^ous,  he  can  only  use  the  high- 
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ordinarily  it  is  strongly  presumptive  of  negligence  to  incur  a 
known  danger  which  can  be  avoided  by  a  slight  change  of  the 
route.'  Of  course,  the  ordinary  rule  is  wholly  reasonable  where 
there  is  no  other  way  leading  to  the  traveler's  destination,^  or 


way  at  liis  own  risk.  Whether  he 
acts  prudently  in  attempting  to  use 
it,  and  talres  the  precautions  he 
should  in  so  doing,  are  questions  for 
the  jury."  In  an  action  for  per- 
sonal injuries  sustained  through  a 
defective  sidewalk  plaintiff  testified 
that  she  bad  often  walked  over  the 
sidewalk  in  question,  but  expressly 
denied  that  she  knew  of  its  dangerous 
condition.  It  was  held  that  whether 
plaintiff  acted  negligently  in  attempt- 
ing to  cross  over  the  sidewalk  in- 
stead of  the  opposite  sidewalk,  which 
was  in  good  condition,  was  a  ques- 
tion for  the  jury.  Boland  v.  City  of 
Kansas,  33  Mo.  App.  8.  In  an  action 
against  a  city  for  injuries  caused  by 
a  defective  sidewalk,  it  appearing 
that  plaintiff  knew  the  sidewalk  was 
out  of  repair  and  dangerous  but  that 
the  injury  probably  resulted  from  a 
latent  defect  of  which  plaintiff  was 
ignorant,  and  that  plaintiff  might 
have  gone  another  way  but  little 
longer,  an  instruction  that,  if  plaint- 
iff knew  the  sidewalk  tp  be  danger- 
ous, it  was  lier  duty  to  use  all  care  to 
avoid  defendant's  negligence,  and  if 
she  could  have  gone  another  way  but 
little  further  she  could  not  recover, 
would  be  improper.  Moore  v.  City  of 
Huntington,  31  West  Va.  843 ;  s.  c,  8 
S.  E.  Rep,  512.  In  an  action  against  a 
city  for  injuiy  caused  by  falling  on  a 
defective  sidewalk  which  plaintiff 
knew  to  be  out  of  repair  it  is  error 
to  instruct  the  jury  that,  if  plaintiff's 
most  direct  route  home  was  over  that 
sidewalk,  then  the  fact  that  it  was 
defective  and  had  been  so  for  some 
months  would  not  oblige  him  to  take 
a  less  convenient  route,  since  the 
question  whether  plaintiff  exercised 


ordinary  care  is  one  of  fact.  (City  of 
Aurora  v.  Hillman,  90  111,  61,  dis- 
tinguished,) City  of  Sandwich  v. 
Dolan,  133  111.  177:  S,  C,  24  N.  E 
Rep,  .'536. 

iFulliam  v.  Muscatine  City,  70 
Iowa,  436;  Parkhill  v.  Brighton,  6r 
Iowa,  103.  One  who  undertakes  to 
use  a  public  road  knowing  it  is  un- 
safe and  what  defects  miade,  it  so, 
and  not  choosing  to  avoid  them  by 
taking  another  road,  precludes  him- 
self from  recovery  against  the  town- 
ship ;  and  where  the  facts  are  undis- 
puted the  court  should  instruct  a 
verdict  for  the  township.  Hill  v. 
Tionesta  Township,  146  Penn.  St  11. 
While  the  mere  fact  that  the  cross- 
walk was  steep  and  dangerous,  and 
that  there  was  a  safe  way  which 
plaintiff  could  have  taken,  will  not 
prevent  recovery,  still,  if  knovfring  it 
to  be  dangerous,  he  knew  or  might 
have  known  that  it  was  not  prudent 
to  walk  over  the  crossing  and  down 
the  slope  and  that  there  was  another 
way  he  could  have  taken  without 
material  inconvenience,  he  could  not 
recover,  and  the  jury  should  have 
been  instructed  that  the  question  of 
prudence  was  controlling.  Ilartman 
V.  City  of  Muscatine,  70  Iowa,  511 ; 
s.  c,  30  N.  W.  Rep,  859,  See,  also, 
Gribble  v.  Sioux  City,  38  Iowa,  390; 
Moore  v.  Abbott,  33  Me,  46 ;  Gilman 
V.  Deerfield,  15  Gray,  577. 

2  Plaintiff's  wife,  the  pei-son  in- 
jured, admitted  that  she  knew  that 
the  sidewalk  was  not  in  good  repair, 
but  there  was  nothing  to  show  that 
she  regarded  it  as  dangerous.  She 
had  passed  over  the  walk  frequently 
and  others  passed  over  it  daily  with- 
out mishap.  At  the  time  of  the  acei- 
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where  the  traveler  knowing  of  the  defect  does  not  know  it 
to  Jbe  dangerous,' 

§  1539.  Duty  to  look  and  listen.—  One  who  passes  along  a 
sidewalk  is  not  bound  to  look  and  listen  like  one  who  approaches 
a  railroad  crossing,  and  is  not  negligent  for  not  being  on  his 
gmrd  against  a  defective  or  unlawful  condition  of  the  side- 
walk ^  or  of  the  carriage-way ; '  he  is  not  bound  to  anticipate 


dent  she  was  walking  in  the  usual 
way,  carefully,  and  this  was  the  only 
v/alk  leading  to  the  place  of  her  des- 
tination. Her  conduct  was  held  no 
such  contributory  negligence  as  to 
require  the  court  to  direct  a  verdict 
for  defendant  Troxel  v.  City  of 
Vinton,  77  Iowa,  90;  s.  c,  41  N.  W. 
Rep.  580;  Kendal]  v.  Albia  City,  73 
Iowa,  241. 

•  Though  a  person  injm-ed  by  a  de- 
fect in  a  street  after  dark  knew  of 
such  defect,  but  did  not  know  it  was 
dangerous,  he  cannot  be  said,  as  a, 
matter  of  law,  to  be  guilty  of  con- 
tributory negligence  in  attempting 
to  use  the  street,  but  the  question  is 
for  the  juiy.  City  of  Richmond  v. 
Mulholland,  116  Ind.  173;  s.  a,  18 
N.  E.  Rep.  832.  In  an  action  against 
a  city  for  injuries  caused  by  a  de- 
fective sidewalk  it  appeared  that 
plaintiff  knew  that  the  sidewalk  was 
■out  of  repair  and  dangerous;  that 
the  injury  to  plaintiff  was  not  neces- 
sarily caused  by  the  apparent  defects, 
but  possibly  by  the  breaking  of  a  de- 
cayed plank  covering  a  culvert  and 
which  the  plaintiff  could,  not  have 
detected  by  any  reasonable  prudence 
or  care.  It  was  held  it  was  proper  to 
submit  the  plaintiff's  evidence  show- 
ing these  facts  to  the  jury.  Moore  v. 
City  of  Huntington,  81  West  Va.  843 ; 
R  a,  8  S.  E.  Rep.  S13. 

2  Gordon  v.  Richmond,  88  Va.  436 ; 
McGu'ire  v.  Spence,  91  N.  Y.  303.  In 
eiiicago  V.  Babcock  (111.,  Oct.  189?), 


83  N.  E.  Rep.  371,  the  court  said  :— 
"A  person  passing  along  a  sidewalk 
in  a  city  is  required  to  use  ordinary 
and  reasonable  care  and  diligence  to 
avoid  danger,  but  what  is  such  ordi- 
nary and  reasonable  care  depends 
upon  the  circumstances  of  each  par- 
ticular case,  and  is  a  question  of  fact 
for  the  jury.  A  pedestrian  upon  such 
sidewalk  maj' ordinarily  assume  that 
the  sidewalk  is  in  a  reasonably  safe 
condition  for  travel.  To  hold  that 
such  person  is  absolutely  bound  to 
keep  his  or  her  eyes  constantly  fixed 
on  the  sidewalk  in  a  search  for  pos- 
sible holes  or  other  defects  would  be 
to  establish  a  manifestly  unreason- 
able and  wholly  impracticable  rule." 
A  person  is  not  guilty  of  contributory 
negligence  in  not  being  on  the  look- 
out for  an  excavation  in  a  public 
street  especially  if  the  street  was  in 
a  good  condition  when  he  passed 
over  it  last  City  of  Houston  i'.  Isaacs, 
68  Tex.  116;.  s.  c,  3  S.  W.  Rep.  693. 
Plaintiff  was  injured  by  falling  into  a 
hole  in  the  sidewalk  in  front  of  de- 
fendant's premises.  Plaintiff  did  not 
know  of  the  existence  of  the  hole,  and, 
her  attention  being  diverted,  she  did 
not  notice  it  and  fell  in.  The  fact 
that  her  attention  was  momentarily 
distracted  was  held  not  to  constitute 
contributory  negligence.  She  had 
the  right  to  assume  that  the  sidewalk 
was  safe.  Barry  v.  Terkildsen,  73 
Cal.  354;  s.  c.,.13  Pac.  Rep.  657.  In 
an  action  for  injuries  caused  by  de- 
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danger  without  some  knowledge  of  a  condition  of  things  sug- 
gesting danger.^  On  the  one  hand  streets  and  sidevvaliis  should 
be  in  such  a  condition  that  travelers  can  use  them  without  con- 
stant fear  and  solicitude;  on  the  other,  no  traveler  can  shut  his 
eyes  to  defects  which  he  daily  sees  or  which  are  obvious  as  he 
passes  along.^  The  fast  of  running  on  a  street  and  not  look- 
ing where  one  steps  is  not  of  itself  negligence  if  the  street  is 
not  known  to  be  unsafe, '  for  contributory  negligence  in  such 
a  case  is  a  question  for  the  jury  on  all  the  facts,  and  therefore 
it  is  error  to  charge  the  jury  that  one  must  use  his  eyes  as 
well  as  his  feet,  to  look  where  lie  is  going  and  observe  the 
condition  of  the  sidewalk.*  The  jury  are  to  consider  that 
things  may  naturally  have  diverted  the  attention  of  plaintiff 
from  the  defect  in  the  street.* 

§  1540.  Pedestrians'  duty  to  use  crossings  and  sidewalks. 

In  Eew  York  a  person  desiring  to  cross  a  street  is  not  confined 


fective  steps  to  a  public  building  it  is 
not  error  to  charge  that  "a  person 
passing  down  the  steps  ...  is  not 
charged  with  the  exercise  of  an  active 
vigilance; "  that  is^  "being  upon  the 
lookout  for  danger.''  Swart  r.  New 
York,  5  N.  Y.  Supl.  98.  See,  also, 
Cantwell  v.  City  of  Appleton,  71 
Wis.  463;  s.  c,  37  N.  W.  Rep.  813; 
Turner  v.  Newburgh,  109  N.  Y.  301 ; 
s.  c,  16N.  E.  Itep.  344 

1  Turner  v.  Newburgh,  109  N.  Y. 
301,  307,  where  the  court  said : — 
"The  street  was  open  for  public 
travel,  and  it  does  not  appear  that 
plaintiff  knew  of  any  defect  in  the 
crossing,  and  without  such  knowl- 
edge or  notice  she  liad  the  right  to 
assume  it  was  safe  and  secure." 

2  Parker  v.  Springfield,  147  Mass. 
391 ;  Moore  v.  Huntington,  31  West 
Va.  84S,  848.  A  hole  into  which 
plaintiff  fell  was  between  and  about 
eighty  feet  from  two  gas-lamps, 
which  were  lighted  at  the  time,  and 
by  the  light  of  which  a  person  could 
see  objects  on  the  sidewalks  so  small 
as  pieces  of  cinders.    Plaintiff  ad- 


mitted that  a  person  could  have  seen 
the  sidewalk  if  he  had  looked  at  it 
He  was  held  guilty  of  gross  negli- 
gence. Moore  v.  Richmond,  85  Va. 
538;  s.  C,  8  8.  E.  Rep.  387. 

"Barr  v.  Kansas  City,  105  Mo.  550; 
S.  c,  16  S.  W.  Rep.  483. 

*  Chicago  V.  McLean,  133  III.  14a 
For  such  a  charge  might  take  the 
question  of  negligence  from  the  jury 
and  declare  that  if  certain  facts  exist 
negligence  is  established.  Myers  o. 
Indianapolis  &c.  R  Co.,  113  111.  386. 
In  the  McLean  case  just  cited  the 
case  of  Kewanee  v.  Depew,  80  111. 
119,  is  distinguished  by  the  fact  that 
the  defect  was  known. 

'It  is  for  the  jury  to  find  whether 
one  who,  not  knowing  of  a  hole  in 
the  sidewalk,  steps  into  it  in  the  day- 
time while  in  the  act  of  raising  her 
umbrella,  was  guilty  of  contributory 
negligence.  City  of  Philadelphia  v. 
Smith  (Pa.),  16  Atl.  Rep.  493 ;  23  W, 
N.  C.  242.  The  question  of  con- 
tributory negligence  being  one  of 
fact  for  tlie  jury,  the  court  properly 
refused  to  charge  that  if  the  night 
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to  the  crossings  either  in  the  daj  or  night;  he  may  cross  at 
any  point  that  suits  bis  convenience  without  imputation  of 
negligence,  for  he  has  the  right  to  assume  that  all  parts  of  the 
street  intended  for  travel  are  reasonably  safe.^  He  has  not, 
however,  the  right  to  assume  that  all  parts  of  the  street  are 
as  smooth  and  even  as  the  regujar  crossings,  and  particularly 
at  night  it  cannot  be  said  to  be  wholly  prudent  for  a  person 
not  to  use  convenient  crossings  which  he  sees  before  him.^  A 
person  who  is  injured  by  voluntarily  stepping  from  a  sidewalk 
into  a  hole  which  he  does  not  see  is  guilty  of  such  negligence 
as  will  prevent  a  recovery ; '  and  the  same  is  the  rule  where  a 
pedestrian  voluntarily  leaves  the  highway  in  order  to  take  a 
by-path.*  In  some  States  voluntarily  leaving  the- sidewalk 
and  walking  on  the  carriage  way  is  deemed  an  act  of  negli- 
gence,' but  in  other  States  is  to  be.subraitted  to  the  jury  with 


was  fair  and  two  street  lamps  were 
burniuo;  brightly  near, the  place  of 
the  obstruction  or  defect  in  defend- 
ant's sidewalk,  where  plaintiif  fell 
and  received  the  injuries  complained 
of,  he  could  not,  recover.  City  of 
Scranton  v.  Gore,  124  Pa.  St.  595 ;  23 
W.  N.  C.  419. 

» Brusso  V.   Buffalo,  90  N.  Y.  679. 

2  In  Raymond  v.  Lowell,  C  Cush. 
524,  the  court,  after  speaking  of  the 
general  right  of  foot  passengers  to 
use  the  carriage  way  thus  contin- 
ues : —  "But  a  town  is  not  obliged  to 
keep  all  the  way,  by  the  sidewalk  in  an 
equally  suitable  and  convenient  con- 
dition for  crossing.  This  would  be 
wholly  impracticable.  The  necessity 
of  providing  for  draining  off  the 
water  requires  that  streets  and  side- 
walks should  be  constructed  with  a 
view  to  that  object;  so  if  afoot  pas- 
senger, instead  of  availing  himself  of 
a  crossiiig  especially  prepared,  choo-ses 
to  cross  at  another  place,  he  must 
take  care  and  see  what  is  the  actual 
state  of  the  space  between  the  side- 
walk and  the  street.  He  has  no  right 
to  assume  that  the  way  from  the  side- 
walk to  the  street  issmooth  and  even, 


but  must  exercise  a  caution  and  pru- 
dence adapted  to  the  nature  of  the 
case."  See,  also,  Cotterill  v.  Starkey, 
8  Car.  &  P.  691 :  Boss  i'.  Litton,  5 
Car.  &  P.  407. 

'AUinet).  Le  Mars  City,  71  Iowa, 
654 ;  McLaury  i).  McGregor  City,  51 
Iowa,  717 ;  Zettler  v.  Atlanta,  66  Ga. 
195. 

<  Scranton  City  u.  Hill,  102  Penn. 
St.  378.  Where  a  traveler  unneces- 
sarily, for  his  own  convenience,  leaves 
the  highway,  and  in  so  doing  meets 
with  an  accident  outside  of  the  high- 
way, the  city  cannot  be  responsible, 
no  matter  how  near  the  highway  the 
obstruction  may  be.  Biggs  i:  City  of 
Huntington,  33  West  Va.  55 ;  a  c,  9 
S.  E.  Rep.  51. 

5  O'Laughlia  v.  Dubuque,  42  Iowa, 
539.  Where,  in  an  action  against  a 
city  for  pereonal  injuries  received  by 
plaintiff  by  falling  into  an  unguarded 
area  way  in  an  alley,  it  appears  that 
the  plaintiff,  without  any  reason, 
walked  out  of  his  way  on  a  dark 
night  into  the  alley,  it  is  reversible 
error  to  refuse  to  instruct  the  jury  to 
the  effect  that,  if  it  was  imprudent  to 
enter  the  alley  on  account .  of  the 
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the  other  facts  on  the  question  of  contributory  negligence^' 
.while  in  still  other  States  it  is  deemed  negligence  not  to  leave 
a  dangerous  sidewalk  and  walls  on  the  roadway.''  Though 
such  a  volunteer  may  have  to  assume  the  risk  of  apparent 
dangers,  it  is  otherv/ise  as  to  concealed  defects  allowed  to  con- 
tinue through  municipal  negligence.' 

§1541.  The  same  subject  continued  —  Care  required  at 
night. —  The  attempt  to  pass  a  dangerous  place  in  a  street  in 
the  darkness  is  not  conclusive  of  negligence,  but  is  a  fact  for 
the  jury.*  In  accordance  with  the  foregoing  rule  it  is  not 
negligence,  as  matter  of  law,  for  a  person  to  drive  a  blind 


darkness,  and  if  the  plaintiff  persisted 
in  going  in  there  when  lie  might  have 
tal^en  a  nearer  and  safer  way,  he  was 
guilty  of  contributory  negligence. 
Ely  V.  Des  Moines  (Iowa),  53  N.  W. 
Eep.  47.5. 

'  Gerald  v.  Boston,  108  Mass.  580 ; 
■Raypiond  v.  Lowell,  6  Gush.  524. 

2  Yorker  v.  Sandy  Lake  Borough, 
130  Penn.  St.  123. 

3  Moore  i-.  Huntington,  31  WestVa. 
842. 

*Finn  V.  Adrian  City  (Mich.,  Nov., 
1892),  as  N.  W.  Eep.  614;  Bly  v. 
Whitehall  Village,  120  N.  Y.  506; 
Pomeroy  v.  Westfleld,  154  Mass.  462 ; 
Avery  v.  Newton,  148  Mass.  598. 
Plaintiff  had  previous  knowledge  of 
the  defect  in  the  sidewalk,  and  testi- 
fied that  if  she  had  been  thinking 
about  it,  or  .looking  for  it,  she  would 
not  have  stepped  into  it.  It  appeared 
that  the  accident  occurred  at  night, 
during  stormy  weather,  when  a  mist 
prevailed,  and  that  plaintiff  had  two 
of  her  children  in  charge,  was  in 
an  anxious  state  of  mind,  and  in 
a  hurry  to  get  home.  The  ques- 
tion of  contributoiy  negligence  was 
properly  left  to  the  jury.  Dundas  v. 
City  of  Lansing.  75  Mich.  499 ;  s.  c, 
42  N.  W.  Rep.  101 1.  In  an  action  for 
damages  resulting  from  a  fall  into  an 
excavation  in  a  sidewalk,  when  the 
evidence  shows   that  the   plaintiff 


knew  pf  the  excavation,  and  that  on 
a  dark  night,  passing  that  way,  and 
remembering  the  defect,  he  at- 
tempted to  pass  around  it,  but  by  rea- 
son of  misjudging  the  distance,  and 
the  excavation  being  unguarded,  he 
fell  into  it  jfnd  was  injured,  the  ques- 
tion of  his  contributory  negligence 
is  for  the  jury.  Village  of  Orleans 
u  Perry,  24  Neb.  831 ;  s.  c.  40  N.  W. 
Eep.  417.  A  stranger  passing  along  . 
a  street  at  night  came  to  a  break  in 
the  sidewalk,  and  endeavored  to  de- 
scend, but  while  so  doing,  in  a  care- 
ful manner,  he  fell  on  a  saw  bench 
which  had  been  left  on  the  ground  at 
the  end  of  the  sidewalk,  and  was  in- 
jured. It  was  held  not  contributory 
negligence.  Village  of  Ponca  i\ 
Crawford,  33  Neb.  682;  s.  C,  37  N. 
W.  Eep.  609.  See,  also,  Galveston  v. 
Hemmis,  73  Tex.  558;  Shenandoah 
Borough  V.  Erdman  (Pa.),  12  All. 
Eep.  814.  In  an  action  for  injuries 
sustained  by  falling  into  an  exci  v  i- 
tion  made  the  day  of  the  acciJi'nt 
across  a  sidewalk,  and  left  ojen  at 
night,  without  lights  or  guard,  and 
which  plaintiff  had  stepped  across  on 
the  opposite  side  of  the  street  during 
the  day,  contributory  negligence 
could  not  be  predicated  as  a  niatter 
of  law,  but  was  a  question  for  the 
jury.  City  of  Birminghani  v.  Mc- 
Crary  (Ala.),  4.So.  Eep.  630.  " 
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horse  on  a  dark  night,  but  such  an  act  is  for  the  jury.'    The 

strict  Indiana  rule  is  that  if  one  knows  of  a  dangerous  place 

or  obstruction  in  a  sidewalk  or  street  and  attempts  to  pass 

over  it  in  the  darkness  he  cannot  recover  for  the  injury  he 

may  thereby  sustain;^  and  this  is  the  rule  in  some  of  the 

other  States ; '  even  to  the  extent  of  requiring  a  person  to 

leave  a  dangerous  sidewalk  and  walk  in  the  roadway.* 

* 
§1542.  Infirm  persons — Duty  of  caution. —  Streets  and 

sidewalks  are  for  the  use  of  persons  of  defective  sight  and 

hearing  and  for  the  infirm.     A  blind  man  on  the  street  must 

be  more  cautious  than  one  who  can  see,  but  it  is  not  conclusive 

of  .negligence  for  hira  to  be  abroad.*    In  passing  upon  the 

negligence   of  a   blind  man  in  going  unattended  upon  the 

streets  the  jury  are  to  consider  the  increased  vivacity  of  his 

other  senses,  his  acquaintance  Avith  the  locality,  his  habit  of 

going  about  alone,  and  his  general  capacity  to  take  care  of 

himself.^    The  very'  old  have  a  right  to  be  on  the  street  and 


1  Brackenridge  v.  Fitchburg,  145 
Mass.  160.  See  Smith  v.  Wildes,  143 
Mass.  556 ;  Wright  v.  Templeton,  132 
Mas&  49;  Daniels  v.  Lebanon,  58 
N.  H.  284.  In  the  Brackenridge  case 
HolmeS)  J.,  said: — "Whatever  the 
degree  of  darkness,  it  was  for  the  jury 
to  say  whether  the  horse's  possession 
of  sight  would  have  diminished  ap- 
preciably the  chances .  of  accident, 
and  it  was  at  least  open  to  them  that 
the  plaintiff  had  the  right  to  assume 
that  the  city  had  done  its  duty  and 
therefore  tliat  he  was  not  bound  to 
provide  against  its  possible  neglect" 
See,  also,  Learoyd  v.  Godfrey,  138 
Mass.  315,  384;  Thompson  v.  Bridge- 
water,  7  Pick.  188 ;  Glidden  v.  Read- 
ing, 38  Vt  53. 

2  Brucker  v.  Covington,  69  Ind.  33 ; 
Pennsylvania  Co.  v.  Sinclair,  62  Ind. 
301 ;  Indianapolis  v.  Gaston,  58  Ind. 
224;  Jonesboro  Co.  v.  Baldwin,  57 
Ind.  86 ;  Riest  v.  Goshen  City,  42  Ind. 
339;  Mt  Vernon  v.  Dusouchett,  2 
Ind.  586. 

s  In  an  action  against  a  municipal 


corporation  for  personal  injuries, 
plaintiff  testified  that  she  fell  over  a 
rock  while  she  was  walking  in  the 
dark  on  a  street  that  she  knew  to  be 
obstructed  and  dangerous,  though 
there  were  no  danger  signals  to  mark 
the  obstructions.  It  was  held  that 
plaintiff  was  guilty  of  contributory 
negligence,  and  her  evidence  should 
have  been  excluded  fi'om  the  jury  as 
insufiScient  to  sustain  the  issue  on 
her  part.  Hesser  v.  Grafton,  33  West 
Va.  548 ;  s.  C,  11  S.  E.  Rep.  211. 

<Forkes  v.  Sandy  Lake  Borough, 
130  Penn.  St  133;  Erie  City  v.  Mo- 
Gill,  101  Penn.  St  61«. 

6  Davenport  v.  Ruchman,  37  N.  Y. 
568 ;  Harris  v.  Webelhoer,'  75  N.  Y. 
169,175.  In  Requa  V.  Rochester,  45 
N.  Y.  129,  it  was  held  that  the  fact  of 
plaintiff's  imperfect  sight  would  not 
justify  taking  the  question  of  his 
contributory  negligence  from  the 
jury. 

*  Sleeper  v.  Landown,  62  N.  H.  244, 
where  the  court  said : — "  Suppose  de- 
fecti\  e  vision,  instead  of  total  blind- 
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to  assume  it  is  reasonably  safe  for  their  use.^  Their  age  is 
not  such  a  disability  as  obliges  them  to  remain  at  home  or  to 
go  abroad  at  their  peril. 

§  1543.  Intoxication  as  eontribntory  negligence. —  While 
a  drunken  man  is  as  much  entitled  to  a  safe  street  as  a  sober 
man  and  more  in  need  of  it,^  yet  if  his  intoxication  contributes 
to  the  accident,  he'cannot  recover  though  the  street  was  de- 
fective.' An  intoxicated  person  is  not,  however,  an  outlaw, 
and  a  mere  concurrence  in  point  of  time  of  his  intoxication 


ness,  contributes  to  an  accident  or 
defect  in  any  other  of  the  senses, 
the  loss  of  an  arm  or  a  leg,  or  sick- 
ness, or  the  infirmity  of  age  or  the 
weakness  of  childhood,  would  not 
tlie  question  in  such  cases  most 
clearly  be,  whether,  considering  the 
condition  of  the  person  injui'ed,  it 
was  want  of  ordinary  care  in  him  to 
be  traveling  on  the  highway  at  all, 
.  .  .  Blindness  is  no  more  negli- 
gence than  near-sightednesp,  and 
probably  no  more  likely  on  the  whole 
to  contribute  to  an  accident;  and 
whether  any  one  of  the  senses  be 
wholly  obliterated,  or  only  obscured, 
cannot,  as  we  can  see,  make  anj-  dif- 
ference with  the  application  of  the 
rule.  Assuming,  then,  that  the  plaint- 
iff in  this  case  might,  with  a  reason- 
able assurance  of  safety,  undertake 
to  cross  this  bridge,  so  that  he  was  in 
no  fault  for  being  there,  and  that  the 
accident  was  the  combined  result  of 
his  blindness  and  the  want  of  a  rail 
which  the  town  ought  to  have  sup- 
plied, it  follows  that  his  fault  did  not 
contribute  and  he  is  entitled  to  re- 
cover. All  the  evidence  tending  to 
show  the  extraordinary  ability  of 
plaintiff  after  he  became  blind,  in  ex- 
ecuting various  kinds  of  work,  etc., 
was  clearly  admitted  upon  the  ques- 
tion whether  it  was  a  reasonably 
prudent  act  for  him  to  attempt  to 
pass  the  bridge." 
'Plaintiff,  a   man    of  eighty-two 


3'ears,  on  a  bright  day,  with  nothing 
to  obstruct  the  vision,  fell  into  a  hole 
caused  by  the  displacement  of  a  flag- 
stone over  a  gutter.  .At  the  time  lie 
was  somewhat  dazzled  by  the  sun, 
and  his  attention  attracted  by  some 
one  calling.  The  flag  had  been  dis- 
placed by  a  rainstorm  about  a  week 
before  the  accident.  The  village  au- 
thorities had  notice  of  it,  but  plaint- 
iff had  none.  The  street  was  traveled 
considerably ;  and  though  the  flags 
were  not  laid  as  a  sidewalk,  but 
merely  to  cover  a  gutter,  there  was 
no  other  walk  on  that  side  of  tlie 
street,  and  they  were  used  as  a  walk. 
A  verdict  fofr  plaintiff  was  sustained, 
plaintiff's  negligence  being  a  ques- 
tion for  the  jury.  O'Reilly  v.  Village 
of  Sing  Sing,  1  N.  Y.  Supl.-582. 

2  Robinson  v.  Pioche,  5  Cal.  460. 

3  Where  plaintiff  falls  from  a  side- 
walk down  an  embankment,  defend- 
ant city  is  not  liable,  though  the 
sidewalk  was  defective,  if  plaintiff 
was  intoxicated,  and  such  intoxica- 
tion contributed  to  the  accident. 
Lynch  v.  New  York,  47  Hun,  524. 
Where  the  jury  found  that  one  using 
ordinary  care  could  pass  over  the 
sidewalk  without  danger,  the  testi- 
mony of  nine  witnesses  that  plaintiff 
was  drunk  at  the  time  is  sufficient, 
against  his  denial,  to  support  a  find- 
ing of  contributory  negligence.  Mc- 
Cracken  v.  "Village  of  Markesan,  76 
Wis.  499;  a  C,  45  N.  W.  Rep.  833. 
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and  the  injury  will  not  bar  his  recovery  against  the  city.'  It 
is  obvious  enough  that  the  intoxication  of  a  man  driving  across 
a  bridge  does  not  contribute  to  the  fall  of  the  bridge;^  and 
the  general  rule  is  that  while  intoxication  is  not  conclusive 
evidence  of  negligence  it  is  competent  evidence.'  But  drunk- 
enness as  a  self-imposed  disability  is  not  regarded  with  the 
indulgence  accorded  .to  blindness  or  deafness,  and  especially 
when  a  drunken  man  i?  a  tresp^ser  he  must  enjoy  his  jjleasure 
at  his  own  risk.* 

§  1544.  Tiolation  of  ordinance,  etc.,  as  contrilratory  neg^ 
ligence. —  The  rule  that  the  violation  of  a  law;  or  regulation 
intended  to  prevent  an  accident  \&  prima  facie  a  contributory 
cause  of  the  accident  °  does  not  apply  where  the  accident  is 


1  A  Iger  V.  Lowell,  3  Allen,  406.  As 
Brady,  J.,  said  in  Hi'aly  v.  New 
York,  3  Hun,  708:— "By  Jjutting 
himself  in  that  unfortunate  condi- 
tion he  was  not  abandoned  by  the 
law.  He  was  only  subjected  to  its 
consequences  wliatever  they  might 
be,  and  if  his  drunkenness  in  any 
way  contributed  to  his  injury  he 
must  bear  the  burden.  Whether  it 
did  or  riot  was  for  the 'jury  to  de- 
termine." 

2  Ford  V.  Umatilla  County,  15  Ore- 
gon, 813. 

3  Aurora  v.  Hillman,  90  III.  61; 
Rock  Island  v.  Vanlandschoot,  78  111. 
485 ;  Baker  v.  Portland,  58  Me.  199 ; 
Stuart  V.  Machiasport,  48  Me.  477; 
Seymer  v.  Lake,  C6  Wis.  651 ;  Wey- 
mire  t>.  Wolfe,  53  Iowa,  583 ;  Loewer 
V.  Sedalia  City,  77  Mo.  431;  Salina 
City  V.  Trosper,  27  Kan.  545;  Cassedy^ 
u.  Stockbridge,  21  Vt.  391;  Fernbach 
V.  Waterloo  (Iowa),  34  N.  W.  Rep.  610. 
In  Thorp  v.  Brookfield,  36  Conn.  330, 
defendant  requested  the  court  to 
charge  that  if  the  plaintifiE's  driver 
was  grossly  intoxicated  at  the  tinrie 
of  the  accident  the  plaintiff  could 
not  recover,  but  the  court  was  held 
to  be  correc*;  in  changing  "  that  the 


intoxication  of  the  driver  would  not 
of  itself  relieve  the  town  of  liability; 
but  the  question  was  whether  or  not 
he  exercised  reasonable  care  to  aVoid 
the  danger;  and  that  should  the 
jury  find  he  was  intoxicated  at  the 
time  of  the  accident  they  Should  take' 
his  condition  into  consideration  with 
the  other  facts  in  determining  such 
question." 

*  Beach  on  Contributory  Negli- 
gence (3d  ed.),  §  391 ;  Dun  man  v.  Sf 
Paul  R.  Co.,  26  Minn.  357 ;  Herring  V. 
Wilmington  R.  Co.,  10  Ired.  403. 

sCordell  v.  N.  Y.  Central  &c.  R.' 
Co.,  64  N.  Y.  535:  Gorton  v.  Erie  R.. 
Co.,  45  N.  Y.  060.  In  an  action 
against  a  city  for  injuries'  to  a  trav- 
eler from  the  collision  of  his  carriage 
with  a  hitching-poBt  in  a  highwaj''  on 
which  he  was  traveling  in  the  night, 
it  appeared  that  the  way  was  sixteen' 
and  one-half  feet  wide,  and  that  side- 
walks had  been  built  on  both  sides; 
the  entire  width  of  the  street  was 
taken  up  by  carriage-waiy,  sidewalk' 
and  slope ;  the  post  was  on  the  outer 
edge  of  the  slope,  and  on  the  border 
of  the  carriage-way.  There  was  a 
city  ordinance  prohibiting  driving  on 
sidewalks.     The  accident  happened 
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not  the  necessary  legal  or  physical  oonseqiience  of  such  vio- 
lation ;  as  where  a  traveler,  having  violated  an  ordinance  by 
driving  on  a  sidewalk,  afterwards  meets  with  an  accident 
while  driving  on  a  foot-bridge,  to  which  the  ordinance  does 
not  apply.* 

§  1545.  Travelers'  haste. — A  pedestrian's  or  driver's  baste 
on  the  street  is  not  negligence  as  matter  of  law,  but  it  is  to  be 
considered  by  the  jury  in  connection  with  the  attending  facts ;  "- 
for  haste  is  often  the  result  of  necessity  or  of  anxiety  natu- 
rally produced  by  the  urgency  of  the  situation.'  Proof  of  an 
ordinance  prohibiting  fast  driving  is  inadmissible  where  there 
is  no  evidence  of  immoderate  driving  at  the  time  of  the  acci- 
dent.* 


while  plaintiff  was  attempting  to  pass 
a  vehicle  in  front  of  him,  and  the 
evidence  tended  to  show  that  in  so 
doing  he  went  on  the  sidewalk.  The. 
narrowness  of  the  way  was  known 
to  plaintiff.  It  was  held  that  a  ver- 
dict for  defendant  would  not  be  dis- 
turbed. Arey  v.  City  of  Newton,  148 
Mass.  598 ;  s.  c,  20  N.  E.  Rep.  337, 
wliere  the  court  said :  —  "A  traveler 
cannot  justify  driving  upon  a  side- 
walk in  violation  of  an  ordinance 
merely  because  it  is  convenient  in 
order  to  pass  at  a  particular  place  a. 
wagon  that  is  before  him.  If  any 
necessity  would  justify  violating  an 
ordinance  of  this  kind,  mere  conven- 
ience would  not.  Commonwealth  v. 
Adahis,  114  Mass.  323." 

1  Fisher  v.  Cambridge  Village,  183 
N.  Y.  527,  where  the  court  made  the 
following  illustration  of  the  restric- 
tion :  —  "If  there  had  been  an  ordi- 
nance that  every  one  driving  on  the 
highway  bridge  should  keep  to  the 
right,  would  the  fact  that  a  person 
drove  to  the  left,  at  a  time  when  no 
one  else  was  on  the  bridge,  be  a  de- 
fense to  an  action  to  recover  dam- 
ages sustained  by  the  bridge  going 


down  while  such  person  was  so  driv- 
ing on  the  left  side  of  the  bridge? 
The  purpose  of  the  ordinance  would 
be  regarded ;  and  when  it  was  seen 
that  its  purpose  was  to  prevent  acci- 
dents from  collisions,  and  that  it  as- 
sumed the  equal  safety  of  both  sidps 
of  the  bridge  so  far  as  its  ability  to 
sustain  a  load  was  concerned,  it  cer- 
tainly could  not  be  held  that  in  driv- 
ing to  the  left  under  such  circum- 
stances the  person  was  guilty  of 
negligence  which  contributed  to  the 
injury  because  he  thereby  violated 
an  ordicance." 

2  Barr  v  Kansas  City,  105  Mo.  550. 
Though  plaintiff,  when  he  fell  from 
a  sidewalk,  .was  walking  much  faster 
than  his  companion,  it  does  not  nec- 
essarily follow  that  he  was  negli- 
gent, but  it  is  a  question  of  fact 
whether  his  speed  was  contributory 
negligence.  Borough  of  Sandy  Lake 
M.  Forkes,  130  Penn.  St.  123;  s.  c,  18 
Atl.  Rep.  609. 

'  Dundas  v.  Lansing  City,  75  Mich. 
499,  509. 

^  Fernbach  v.  Waterloo  (Iowa),  34 
N.  W.  Rep.  610.  See,  however,  s.  c, 
76  Iowa,  598. 
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§  1546.  Pleading  and  proof  as  to  contributory  negligence. 

The  rule  in  New  York  is  that  plaintiff's  allegation  in  his  com- 
plaint that  defendant's  negligence  caused  the  injury  carries 
with  it  the  inference  that  such  negligence  alone  was  the  cause, 
and  so  dispenses  with  the  allegation  that  there  was  no  con- 
tributory negligence  on  the  part  of  plaintiff.'  The  burden  of 
proof  is  on  plaintiff  to  show  that  there  was  no  contributory 
negligence  on  his  part.^  In  malty  of  the  States  the  burden  of 
proving  the  absence  of  contributory  negligence  rests  on  the 
plaintiff.'  Keference  is  here  made  to  certain  valuable  articles 
in  current  legal  periodicals^  upon  the  general  subject  consid- 


lUrquhart  v.  Ogdensburgli,  S3 
Hun.  75 ;  Lee  v.  Troy  &c  Co.,  98  N. 
Y.  115 ;  Hale  v.  Simth,  78  N.  Y.  480 ; 
Hackford  v.  N.  Y.  Central  R.  Co.,  53 
N.  Y.  654 ;  Robinson  v.  N.  Y.  Central 
R.  Co.,  06  N.  Y.  11 ;  Mele  v.  Delaware 
Canal  Co.,  27  Jones  &  Sp.  367 ;  Has- 
kell v:  Penn  Yan  Village,  5  Lans.  43, 
48. 

^Urquhart  v.  Ogdensburgli,  23 
Hun,  75 ;  Cordell  v.  N.  Y.  Central  R. 
Co.,  75  N.  Y.  330;  Reynolds  v.  N.  Y. 
Central  R.  Co.,  58  N.  Y.  248. 

3  Fembach  v.  Waterloo,  34  N.  W. 
Rep.  610;  Beach  on  Contributory 
Negligence  (2d  ed.),  ch  XV. 

*  '•  Highways  by  limitation  or  ad- 
verse user."  7  Cent  L.  J.  123. 
"  Ownership  of  soil  of  highwaj'."  16 
Sol.  J.  &  Rep.  14 ;  reprinted,  8  Can. 
L.  J.  194  "Local  authorities  and 
disused  streets."  69  L.  T.  384.  "Lia- 
bility of  municipal  corporations  for 
injuries  from  defect  in  highway." 
Annotation  by  Judge  Redfield.  13 
Am.  L.  Reg.  (N.  S.)  423.  "  Liability 
of  municipal  corporations  for  injuries 
caused  by  neglect  to  repair  streets." 
Annotation  by  Judge  Redfield.  8 
Am.  L.  Reg.  (N.  S.)  670.  "  Right  of 
dedication  where  highway  is  found- 
erous."  54  L.  T.  339,  reprinted  in? 
Irish  L.  T.  144 ;  5  Chicago  L.  N.  367 ; 
7  Alb.  L.  J.  209.    "  Liability  of  mu- 


nicipal corporations  for  injuries 
caused  by  abutting  proprietors."  A 
note  by  C.  F.  Haddock,  Esq.  23  Cent 
L.  J.  106.  "Liability  of  municipal 
corporations  for  injuries  received  by 
pedestrian  from  sled  of  coaster."  11 
Wash.  L.  Rep.  34  "  Liability  of  mu- 
nicipal corporations  for  injuries  to  in- 
dividuals." Annotated  case  by  Will- 
iam Drayton,  Esq.  23  Am.  L.  Reg. 
(N.  S.)  501.  "  Doctrine  of  respondeat 
superior  as  applied  to  municipal  cor- 
porations." By  W.  F.  Elliott,  Esq. 
21  Ont  L.  J.  33.  "  Liability  for  mu- 
nicipalities for  nonfeasance."  68  L.  T. 
847,  reprinted  in  12  Chicngo  Ii.  N. 
249.  "  Consequences  of  obstruction 
of  highways."  66  L.  T.  76.  "  Notice' 
of  defects  in  streets."  Annotations, 
27  N.  W.  Rep.  110.  "Liability  of 
municipal  corporation  for  objects  in 
streets  which  frighten  horses."  An- 
notations, 20  Ont  L.  J.  106.  "Mu- 
nicipal corporations  and  slippery  side- 
walks." 7  Alb.  L.  J.  33.  "Care  of 
sidewalks."  Annotations,  27  N.  W. 
Rep.  283.  "  Defective  sidewalks." 
Annotations  by  James  M.  Kerr,  Esq. 
5  N.  E.  Rep.  578,  and  26  N.  W.  Rep. 
139.  "  Liability  of  municipal  corpo- 
rations for  damages  caused  by  de- 
fective sidewalks."  By  James  M. 
Kerr,  Esq."  27  N.  W.  Rep.  110.  "  Lia- 
bility of  municipal  corporations  for 
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cred  in  this  chapter,  in  which  the  careful  reader  will  discover 
much  useful  and  pertinent  matter. 


dangerouH  condition  of  eidewalk." 
Annotation  by  S.  S.  Merrill,  Esq.  33 
Cent  L.  J.  494.  "Liability  of  munici- 
pal corporations  for  defects  in  streets 
and  sidewalk^"  Note  by  James  M. 
Kerr.'Esq.  24  N.  W.  Rep.  506.  "Lia- 
bility of  ninnicipal  corporations  for 
injuries  caused  by  snow  or  ice  on 
sidewalka"  Annotations  by  James 
95 


M.  Kerr,  Esq.  4  N.  E.  Rep.  808,  and 
27  N.  W.  Rep.  283.  "Whether  par- 
ishes are  bound  to  restore  highways 
destroyed  by  natural  causes.''  6  Just 
P.  245.  "  Roadside  strips."  12  Wash. 
L.  Rep.  670.  "  Right  of  public  to  re- 
sume poEsession  after  long  lapse  of 
time."    9  L.  T.  460. 


CHAPTEE  XXXVII. 


MANDAMUS  AND  QUO  WARRANTO.' 


(a)  Mandamus. 

§  1.547.  Jfawdomttsto  compel  restora- 
tion of  members  —  To  call 
election. 

1548.  Refusal  to  grant  mandanms 

illustrated  —  Issuance  dis- 
cretionary. 

1549.  Denial  of  writ  further  illus- 

trated. 

1550.  The  same  subject  continued. 

1551.  The    same    subject    contin- 

ued —  Reinstatement  of  of- 
ficer —  Canvass  of  election. 
1553.  Premature      application  — 
Laches. 

1553.  Control  of  official  discretion. 

1554.  The  same  subject  continued. 

1555.  The    same    subject   contin- 

ued —  Board  of  assessment. 

1556.  The    same    subject   contin- 

ued —  Improvement     of 
highways. 

1557.  The    same    subject   contin- 

ued — Rebuilding  a  bridge. 

1558.  Petition  for  mandamus. 

1559.  Relator's  right. 

1560.  The  same  subject  continued. 

1561.  Particular    instances     illus- 

trating use  of  mandamus. 

1562.  The  same  subject  continued. 

1563.  Private  parties  as  relators. 

1564.  The  same  subject  continued. 

1565.  Acts  in    excess    of   officer's 

powers. 

1566.  Michigan  decisions — Control 

of  ofiicial  discretion. 

1567.  Restoration  to  office. 

1568.  To  compel  performance  of 

judicial  functions. 

1569.  The  same  subject  continued. 


§  1570.  To  compel  payment  of  judg- 
ment. 

1571.  The  same  subject  confih- 
ued  —  Compelling  audit  of 
claims. 

1573.  Audit  of  claims  continued. 

1573.  Payment  of  claims  and  war- 
rants. 

1574  To  compel  public  boards  to 
reverse  their  decisions. 

1575.  To  compel  subordinate  officer 

to  recognize  board. 

1576.  Removal  of  obstructions  in 

streets. 

1577.  The  same  subject  continued. 

1578.  The   same    subject    contin- 

ued — Control  of  discretion. 

1579.  Discretion  to  remove  obstruc- 

tions further  considered. 
.    1580.  To  appoint  school  trustees. 
1581.  Apportionment,  eta,  of  school 

moneys. 
1583.  To  restore  school  funds. 

1583.  To  compel  signing  of  teach- 

ers' warrants. 

1584.  To    dissolve   an   injunction 

against  a  city. 

1585.  To  compel  approval  of  offi- 

cial bond. 

1586.  Approval  of  bonds  continued. 

1587.  To  restore  removed  officials. 

1588.  To  compel  execution  of  tax 

deed. 

1589.  To  compel  approval  of  con- 

tract 

1590.  To  a  county  treasurer  to  re- 

fund taxes. 

1591.  Abatement    of   public   nui- 

sance —  Canvass  of  elec- 
tion—To police  commis- 
sioners to  enforce  law. 
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1593.  Obstructions  in  streets — Con- 
tract for  improvement 

1593.  For  payment  of  claim. 

1594.  The  same  subject  continued. 

1595.  Title  to  ofiSce  and  custody  of 

records. 
License  to  sell  liquors. 
The    same    subject   contin- 
ued —  Hearing    of    com- 
plaint 
By  tax-payer  to  compel  in- 
vestment of  funds. 
To  levy  tax  to  pay  a  judg- 
ment—  Previous  demand. 
1600.  The  same  subject  continued. 
leOl.  Peremptory  or  alternative. 

1602.  Practice  —  Parties. 

1603.  Parties  further  considered. 
1604;  The  same  subject  continued. 

1605.  Pleading. 

1606.  Tocompel paymentof claims. 

1607.  Enforcement  of   public  du- 

ties. 

1608.  To  obtain  possession  of  office. 

1609.  Improvement  of  highways. 


1596. 
1597. 


1598. 


1599. 


(6)  Quo  Waebanto. 

1610.  Scope  of  proceediiig  —  Title 

to  office  —  Policeman. 
.  1611.  Validity  of  incorporation- 
Evidence. 

1613.  Against   municipal    officers 
under  void  organization. 

1613.  Usurpation  of  franchise  by 

a  city  —  Parties. 

1614.  Common  council  as  judge  of 

election. 

1615.  Mandamus  and  quo  warranto 

distinguished. 

1616.  Florida  decisions  on  qtio  war- 

ranto —  Council  as  judges 
of  election. 

1617.  Practice  in  Massachusetts  — 

Contest  of  election. 

1618.  Quo  warranto  against  mu- 

nicipal corporation. 

1619.  Jurisdiction  of  court 

1630.  Election  contests  —  Rules  in 

Colorado. 

1631.  Title  to  office  —  Practice  in 

Michigan. 


(a)  Mandamus. 

§  1547.  Mandamus  to  compel  restoration  of  member  — 
To  call  election. —  In  collecting  the  law  as  to  mandainus  and 
guo  warranto  the  examination  has  been  confined  to  the  most 
recent  cases  so  as  to  give  an  idea  of  how  the  courts  in  the 
different  jurisdictions  are  now  holding  as  to  the  issue  of  writs 
of  this  nature  and  the  proceedings  thereunder  as  governed  by 
the  statutes  of  the  different  States  as  to  procedure.  Man- 
damus may  be  directed  to  municipal  as  well  as  other  corpora- 
tions established  by  law,  to  compel  them  to  receive  and  restore 
to  their  functions  such  of  their  members  as  they  shall  have 
refused  to  receive,  and  whom  they  shall  have  removed  with- 
out sufficient  cause.'  Mandamus  is  the  proper  remedy  in 
favor  of  a  person  claiming  an  ofBce  for  which  hie  has  qualified 
and  been  commissioned  to  compel  one  holding  over  from  a 
previous  term  to  surrender  the  books  and  other  property  of 


>  State  V.  Shakspeare  (La.),  8  So.  Rep.  89a 
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the  office,  but  it  settles  no  question  as  to  the  ultimate  right 
to  the  office  for  the  term  for  which  the  commission  has  been 
issued.^  It  has  been  held  in  California  that  a  petition  for  a 
writ  of  mandate  to  compel  the  submission  of  a  certain  ques- 
tion to  the  electors  of  a  city  concerning  the  separation  of  cer- 
tain lands  from  the  territory  under  the  municipal  jurisdiction 
of  the  city  need  not  state  under  which  of  two  statutes  the 
election  should  be  called,  where  ihe  two  acts  are  identical  so 
far  as  is  material  to  the  petitioner's  case.  And  where  the 
common  council  and  mayor  of  a  city  refused  to  order  an  elec- 
tion as  provided  by  statute,  it  is  to  be  presumed  that  they 
refused  on  account  of  some  honest  doubt  as  to  their  power  in 
the  premises,  and  that  they  will  proceed  to  perform  their  duty 
as  prescribed  by  the  statutory  law  immediately  upon  being 
informed  of  a  decision  of  the  Supreme  Court  upholding  their 
power  so  to  do,  and  the  Supreme  Court  will  not  order  the 
election  and  fix  the  day  therefor  upon  granting  a  mandamus 
to  compel  the  calling  of  the  election.^ 

§1548.  Refusal  to  grant  mandamns  illustrated  —  Issu- 
ance discretionary. —  Where  a  city  council  passes  over  the 
mayor's  veto  an  ordinance  providing  for  the  issue  of  bonds  in 
excess  of  the  amount  of  indebtedness  which  the  city  can  law- 
fully incur,  mandamus  will  not  lie  to  compel  the  mayor  to 
sign  the  bonds.'  In  an  action  against  a  county  and  its  county 
board  for  damages  growing  out  of  the  construction  of  a  ditch 
by  the  board,  and  thereby  causing  large  quantities  of  water 
to  flow  over  the  land  of  the  plaintiff,  an  injunction  having 
finally  been  granted  to  restrain  the  county  arid  county  board 
from  thus  overflowing  his  land,  the  Supreme  Court  of  Ne- 
braska, as  it  did  not  appear  that  the  duty  imposed  upon  the 
county  and  county  board  by  the  decrees  of  the  district  court 
could  not  be  enforced  by  that  court  in  the  due  course  of  law, 
denied  a  mandamus  to  enforce  that  duty.*  A  sound  judicial 
discretion  is  to  be  used  as  to  granting  writs  of  mandamus, 

1  State  V.  Saxon  (1889),  35  Fla.  793.    City  of  San  Diego  (1890),  85  Cal  369 ; 
See,  also,   High   on   Extraordinaiy    s.  c,  84  Pac.  Rejx  737. 
Bemedies,§73;  People  w  Kilduff,  15       »  Chalk  v.  White  (Wash.,  1893).  39 
III.  492 ;  People  v.  Head,  35  111.  325.       Pac.  Rep.  979. 

*  People  v.  Common   Council   of       *  State  «.  County  of  Fillmore  (1891), 

83  Neb.  870 ;  &  G,  49  N.  W.  Eop.  769. 
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and  where  circumstances  make  it  unwise  and  inexpedient  to 
allow  the  writ  it  should  be  refused  when  sought  to  enforce 
merely  private  rights.'  Applying  this  principle  to  the  circum- 
stances of  a  case  before  it,  the  Supreme  Court  of  Mississippi, 
notwithstanding  the  clear  legal  right  of  the  relators,  publish- 
ers of  school  text-books,  and  the  unlawful  conduct  of  the  su- 
perintendent of  education  in  not  contracting  with  the  relators 
for  text-books,  and  contracting  with  other  publishers  for  their 
system  of  books,  held  that  the  refusal  of  a  writ  of  mandamus 
to  compel  th'e  superintendent  to  contract  with  the  relators 
was  proper,  since  to  haVe  allowed  ic  would  have  seriously  af- 
fected public  interest,  by  changing  the  books  in  use.^ 

§  1549.  Denial  of  writ  further  illustrated.—  The  writ  of 
mcmdamua  never  lies  to  compel  the  officer  of  a  county  to  do 
an  act  which  is  forbidden  or  not  authorized  by  the  laws  of 
the  State.'  Since  the  statute  of  -New  York  requiring  "  police 
oflScials "  to  take  a  certain  oath  in  relation  to  their  interest 
in  the  manufacture  and  sale  of  intoxicating  liquors  does  not 
declare  the  offices  therein  enumerated  vacant  by  reason  of 
the  faihire  of  the  officers  to  take  the  oath,  but  merely  dis- 
qualifies a  person  from  holding  such  office,  and  furnishes  a 
cause  of  forfeiture,  mandamus  to  fill  a  vacancy  will  not  lie. 
A  vacancy  can  be  created  only  by  a  direct  proceeding  for  that 
purpose.*  One  is  not  entitled  to  a  mandamus  to  compel  a 
city  council  to  issue  to  him  a  certificate  of  election  as  council- 
man where  he  has-  made  no  demand  for  the  issue  of  such  cer- 
tificate.' 

1  EffingKara  V.  Hamilton  (1891),  68  for  a  price  increased  by  reason  of  the 
Miss.  523;  s.  c,  10  So.  Eep.  39.  See,  low  market  value  of  county  scrip, 
also,  State  v.  Board  of  Education,  34  See,  also,  Supervisors  v.  United  States, 
Wis.  683;  People  «.  Contracting  18  Wall  77;  United  States  v.  County 
Board,  37  N.  Y.  378.  of  Clark,  95  U.  S.  769 ;  United  States 

2  Effingham  v.  Hamilton  (1891),  68  v.  Labette  County,  2  McCrary,  25; 
Miss.  523;  s;  C,  10  So.  Rep.  39.  S.  a,  12  Cent  L.  J.  36;  State  v.  Ma- 

>  Chicot  County  ".  Kruse  (1885),  47  con  County  Court,  68  Mo.  29 ;  s.  c, 

Ark.  80 ;  S.  c,  14  S.  W.  Rep.  469,  re-  sub   nom.  State  v.  Walker,  7  Cent, 

versing  the  court  below  and  order-  L.  J.  390. 

ing  a  dismissal  of  the  petition  tor  <  People  w  Board  of  Trustees  of  Mt. 

a  mandainus  to  compel  the  county  Vernon,  13  N.  Y.  Supl.  447. 

court  to  audit  a  claim  for  feeding  of  »  State  v.  Smith  (Neb.),  48  N.  W. 

jurors,  approved  by  the  circuit  court,  Rep.  468, 
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§  1550.  The  same  sufcjeet  continued. —  The  Supreme  Court 
of  Michigan,  in  denying  a  writ  of  mcmdam'iis,  htis  hald  that 
the  claim  of  a  county  clerk  for  issuing  subpoenas  to  delin- 
quent tax-payers  under  the  tax  law  of  that  State,  and  for 
moneys  paid  the  register  of  deeds  for  searches  in  his  office  to 
ascertain  the  names  of  such  owners,  was  not  such  a  claim. as- the 
board  of  supervisors  could  be  compelled  to  audit  and  allow,  al- 
though, upon  a  proper  -showing  uriSer  a  provision  of  the  taxlaw, 
the  board  might  be  required  to  determine  the  amount  of  com- 
pensation, if  any,  the  relator  should  receive  for*  his  services 
under  that  law,  and  how  it  should  be  paid.'  In  Mississippi  it  has 
been  held  that  although  the  holder  of  a  written  order  on- the 
board  of  supervisors  of  a  county  for  the  issuance  of  a  war- 
rant for  part  of  a  debt  due  by  th«  -county  for  building  a 
bridge  is  to  that  extent  the  equitable  assignee  of  the  debt,  he 
cannot,  by  mandamus,  compel  the  board  to  make  an  allow- 
ance and  issue  a  warrant  in  his  favor  for  the  amount  nanied 
in  the  order."  In  New  York  it  has  been  held  under  a  pro- 
vision of  a  city  charter  that  "the  common  council  shall 
.  .  .  be  the  judge  of  the  election  and  qualification  of  its 
own  members,"  that  the  duties  of  a  new  council,  in  determin- 
ing the  election  of  its  members,  are  judicial,  and  not  minsterial, 
and  that  mandamus  will  not  lie  to  compel  them  to  seat  a  per- 
son returned  as  alderman-elect  by  the  inspector's  of  election.' 

§  1551.  The  same  subject  continued  —  Reinstatement  of 
officer  —  Canvass  of  election.^  Under  the  New  York  statute 
requiring  that  in  every  public  department  honorably  dis- 
charged Union  soldiers'  shall  be  prefierreid  for  appointment,  .a 
mandamus  to  compel  a  sherifif  to  reinstate  a  clerk  whose  em- 
ployment ended  with  the  expiration  of  the  preceding  sheriff's 
term  of  office  will  not  issue  where  the  application  fails  to 
show  that  the  clerk  applied  for  the  position  before  his  suc- 
cessor was  appointed,  or  that  his  successor  was  not  himself 

1  Sherman  v.  Board  of  Supervisors  Supl.  214    See,  also,  People  v.  Hall, 

of  Sanilac  County  (1890),  84  Mich.  80  N.  Y*   117;    People  v.  Common 

108 ;  s.  c,  47  N.  W.  Rep.  513.  Council,    78   N.    Y.    33 ;    People   v. 

2Foote  V.  Board  of  Supervisors  of  Chapin,  104  N.  Y.  96;  S.  C,  10  N.  E. 

Noxubee  County  (1889)j  67  Miss.  156.  Eep.  141. 

»  Halloran  v.  Carter  (1891),  13  N.  Y. 
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an  honorably  4lseliarged  IJnion  soldie?.'.  Mandamus  to  com- 
pel  the  corauaon  councUpf  a  village  to  commence  proceedings 
to  remove  p^bstruotions  jn  a  street  claimed  to  be  a  public 
highway- will  not  lie.  where  the  person  obstructing  the  street 
in  good, faith  denies  that  it  is  a  highway  and  asserts  title 
thereto.*  ,  Where  an  alternative  writ  of  mandamus  to  compel 
the  officers  of  a  city  to  canvass  the  votes  cast  at  an  electioin  for 
a  member  of.  the  school  board  shows  that  illegal  votes,  were 
cast,  but  that  it  is  impossible  for  the  officers  of  the  city  to 
separate  the  legal  votes  from  the  illegal  votes,  or  to  tell  for 
whom  the  legal  votes  were  oast,  such  writ  states  no  cause  of 
action,.  , and  ^  motion  to  quash  should  be  sustained.^  A 
motion  for  a  peremptory  mandamus  to  compel  defendaiit,  as 
county  clerk,  to  issue  to  relator  a  certificate  of  his  electioji  to 
the  office  of  prosecuting  attorney  of  the  county,  and  to  certify 
the  vote  to  the  secretary  of  State,  will  be  denied,  where  it 
appears  from  the  return  to  the  alternative  writ  that  the  de- 
fendant had  in  due  form  canvassed  the  vote  and  issued  a  cer- 
tificate of  the  election  of  relator's  opponent,  to  whom  the 
governor  had  issued  and  delivered  a  commission,  after  which 
relator  had  instituted  a  statutory  contest  for  the  office,  which 
was  then  pending.* 

§155$.  Premature  application  —  Laches.—  Where  the 
charter  of  an  Illinois  village  gave  the  clerk  thirty  days  from 
the  passage  of  an  ordinance  in  which  to  post  copies  of  it,  a 
mandamus  proceeding  commenced  fourteen  days  after  the 
passage  of  an  ordinance  to  compel  him  to  post  copies  of  it 
was  held  to  be  premature,  and  the  writ  denied.'  Under  the 
statute  of  Michigan  which  provides  that  in  case  of  the  tempo- 
rary disability.of  one  of  the  elder  justices  of  the  peace  to  act 
on  the  township  board,  "  one  of  the  remaining  justices,"  on 
being  notified  by  such  board,  shall  act  thereon,  mandamus 
will  npt  lie  at  the  suit  of  a  justice  third  in  order  of  seniority, 
in  case  of  such  temporary  disability,  to  compel  the  board  to 

1  Sargent  v.  Gormai),  131  N.  Y.  191 ;  '  City  of  Garden  City  v.  Uall  (Kan.), 
s.  c,  29  N.  E.  Rep.  946,  affirming  14    36  Pac.  Rep.  1031. 

N.  Y.  Supl,  481.  «  State  v.  Smith  (Mo.^  15  S,  W,  Rep. 

2  French .%  ,  Common  Cpuncil  of    614 

South  Haven  (Mich.),  48  N.  W.  Rep.  ,  'Gormley  v.  Day,  114  111.  185;  s.  c, 
174  2ffN.  E.  Rep.  693. 
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seat  the  relator.^  An  account  for  services  as  clerk  of  a  board 
of  county  commissioners  in  South  Carolina  was  not  itemized, 
and  was  not  presented  to  the  board  in  office  when  rendered, 
nor  was  it  presented  to  or  filed  with  the  commissioners  during 
the  fiscal  year  the  services  were  rendered,  or  the  year  next 
thereafter,  as  required  by  the  statute  of  that  State,  but  was 
presented  two  years  afterwards,  and  marked  "Approved." 
Two  years  after  approval  a  writ%of  mandaiwus  to  pay  it  was 
prayed  for.  It  was  held  that  the  delay  was  against  the  pol- 
icy of  the  State,  and  unreasonable,  and  the  writ  should  be  de- 
nied.* A  mandaTTbus  to  compel  the  authorities  of  a  city  to 
allow  a  railroad  corporation  to  construct  its  road  through  the 
city  should  be  refused  while  an  action  to  dissolve  the  railroad 
corpoi'ation  is  pending.' 

§  1553.  Control  of  official  discretion. — The  Supreme  Court 
of  Ohio  has  held  that  the  expediency  of  the  construction  or 
repair  of  a  bridge,  under  the  statutes  of  that  State  relating  to 
bridges,  rests  in  the  administrative  discretion  of  the  county 
commissioners,  and  such  discretion  cannot  be  controlled  by 
mandamus}  It  has  been  held  that  mandamus  will  not  lie  to 
compel  the  board  of  police  commissioners  of  New  York,  under 
the  statutes  of  the  State  providing  for  pensions  to  widows  of 
policemen,  to  place  the  widow  of  deceased  policemen  upon 
the  pension  roll,  as  the  laws  in  that  connection  especially  pro- 
vide that  the  board  "  shall  have  power  in  its  discretion "  to 
grant  such  pension,  and  their  discretion  is  not  reviewable  by 
any  judicial  tribunal.*  It  was  said  in  a  California  case  that 
the  test  for  the  issuance  of  a  writ  of  Tnandamus  to  compel  a 
board,  tribunal  or  officer  to  do  an  act  which  he  has  refused 
to  do  is  not  whether  the  refusal  involves  the  exercise  of  dis- 
cretion or  an  exercise  of  judicial  power,  but  whether  it  was  a 
<letermination  which  the  law  intended  to  be  final ;  and  if  not, 
whether  there  is  a  plain,  speedy  and  adequate  remedy  in  the 

1  Grondin  v.  Logan  (Mich.),  30  N.        *  State  v.  Commissioners  of  Ham- 
W.  Eep.  130.  ilton  County  (Ohio,  1893),  30  N.  E.  Eepi 

2  State  V.  Knight,  31  S.  0.  81 ;  S.  C,    785. 

9  a  E  Rep.  693.  *  People  v.  Martin  (1893),  131  N.  Y. 

»  People  V.  Newton,  136  N.  Y.  656 ;  196 ;  &  a,  30  N.  E  Rep.  6a 
&  G,  27  N.  K  Rep.  370,  affirming  11 
N.  Y.  SupL  783. 
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ordinary  course.'  Applying  this  principle,  a  statute  which  re- 
quired the  auditor  of  a  municipal  corporation  to  examine  the 
proceedings  in  relation  to  a  street  assessment  before  counter- 
signing a  street  assessment  warrant,  and  provided  that  he 
"  must  be  satisfied  that  the  proceedings  have  been  legal  and 
fair,"  was  construed  not  to  make  his  determination  a  final  dis- 
position of  the  matter,  and  that  if  the  proceedings  for  assess- 
ment were  in  accordance  with  the  requirements  of  the  statute 
mandamus  would  issue  to  compel  him  to  countersign  the 
warrant.* 

§  1554.  The  same  subject  continued.—  Mandamus  will  not 
lie  in  New  York  to  a  county  judge  who  had  appointed  a  civil- 
ian crier  of  his  court,  disregarding  the  application  of  relator, 
an  honorably  discharged  Union  soldier  who  was  qualified  for 
the  position,  to  conapel  him  to  appoint  relator  to  the  position. 
Kelator  in  this  case,  if  was  held,  had  no  legal  right  to  the  ap- 
pointment in  preference  to  other  soldiers,  and  the  ofiice  hav- 
ing been  filled  the  county  judge  had  no  longer  the  power  to 
appoint  him.i  So  also  has  it  been  held  in  the  same  State  that 
the  judgment  and  discretion  of  the  trustees  of  a  village  in 
selecting  for  appointment  a  superintendent  of  public  works 
could  not  be  controlled  or  reviewed  by  mandamus j  and  where, 
in  their  discretion,  they  determine  that  a  candidate,  not  a 
Union  veteran,  has  superior  qualifications  to  one  who  is,  the 
court  cannot  control  their  action  in  that  respect  in  such  a 
proceeding.* 

'  Wood .  V.  Strother,  Auditor  &c.  v.  Village  of  Little  Falls,  29  N.  T.  St 

(1888),  76  Cal.  545 ;  s.  a,  18  Pac.  Eep.  Rep.  723 ;  People  v.  Barden,  30  N.  Y. 

766.    See,  also,  as  to  the  rule  of  dis-  St.  Rep.  53 ;  People  v.  Summers,  30 

cretion,  etc..   State    v.    La    Fayette  N.  Y.  St  Rep.  614 ;  Matter  of  Wort- 

Ctounty,  41  Mo.  226 ;  Village  of  Glen-  man,  23  Abb.  N.  C.  137,  and  Matter 

coe  V.  People,  78  111.  389 ;  Houghton  of  Sullivan,  28  N.  Y.  St   Rep.  506, 

County  V.  Auditor-General,  36  Mich,  distinguisl^ed  In  People  v.  Wendell, 

3';  8,  supra, 

*Wood  V.  Strother,  Auditor   &c.        2  people   v.    Village    of   Saratoga 

(1888),  76  CaL  545;  s.  C,  18  Pac.  Rep.  Springs  (1889),  54  Hun,  16;  s.  c,  36 

766..  N.  Y.  St  Rep.  54;  7  N.  Y.  Supl.  135. 

1  People  V.  Wendell  (1890),  57  Hun,  See,  also.  People  v.  Common  Council, 

363;  S.  C,  33  N.  Y.  St  Rep.  139;  10  78  N.  Y.  33;  People  v.  Board  of  Edu- 

N.  Y.  Supl.  587.    See,  also,  People  tt  cation,  3  Abb.  Pr.  (N.  S.)  177;  People 

Saratoga  Springs,  54  Hun,  16 ;  People  v.  Easton,  13  Abb.  Pr.  (N,  S.)  161 ; 
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§  1555.  The  same  sutject  coutiaaed' — Board  of  assess^ 
ment.— The  courts  of  New  York  have.declared  these  rules  as 
to  mandamus  in  relation  to  taxes.  The  court  will  not  by 
■mandomus  direct  a  quasi-^udici&l  tribunal  what  to  do.  It 
can  only  set  the  same  in  motion  where  it  has  refused  to 
act.  Where  a  board  of  assessors  has  acted,  for  instance,  and 
Tendered  judgment  in  assessment  proceedings,  mandamus  is 
not  the  proper  remedy  for  oblaining  a  review  of  the  judg- 
ment. Such  review  may  be  had  on  a  writ  of  certiorari,^  But 
mandamus  is  the  proper  remedy  to  compel  the  board  of  as- 
sessors of  a  city  to  correct  a  clerical  error  in  including  rela- 
tor's lot  in  an  assessment,  where  it  is  in  fact  outside  of  the 
district  of  assessment."  And  it  is  proper  to  join  a  collector 
of  assessments  in  a  proceeding  in  such  a  case  to  restrain  him 
from  proceeding  to  collect  the  illegal  taxes.'  Nor  is  the  fact 
that  it  does  not  aifirmatively  appear  that  the  relator  had  ap- 
plied to  the  board  of  assessors  before  commencing  the  pro- 
ceeding a  jurisdictional  defect ;  and  the  omission  is  not  such 
substantial  error  as  requires  the  reversal  of  an  order  award- 
ing a  mandamus.  Nor  will  it"  defeat  the  relator's  proceeding 
that  the  assessment  has  been  confirmed  by  the  common  coun- 
cil, and  that  the  statute  declares  than  an  assessment  w^^ben 
so  confirmed  shall  be  "  final  and  conclusive,"  as  such  provis- 
ion will  not  apply  to  a  case  where  the  assessment  is  utterly 
void  and  illegal  and  without  jurisdiction.* 

§1556.  The  same  subject  continned  —  Improvement  of 
highways. —  In  aifirming  adenialof  a  mandamus  to  compel 
towii  supervisors  to  rebuild  a  bridge,  the  Supreme  Court  of 
Minnesota,  on  this  subject  of  interference  with  the  discretion 
and  judgment  of  town  boards  in  such  matters  by  the  courts, 

People  V.  Contracting  Board,  27  N.  Y.        2  People  v.  Wilson  (1890),  119  N.  T. 

381 ;  People  v.  Reardon,  49  Hun,  430 ;  515 ;  s.  c.,  80  N.  Y,  St  Rep.  79,  -aflE'g 

People    V.   CUapin,   103  N.  Y.   635;  27  N.Y.St  Kep.  279;  &  c,,  7:N.  Y. 

People  V.  Chapin,  104  N.Y.  100;  Peo-  Supl.  627.    See,  also,  People  v.  As- 

pie  V.  Brenu'an,  39  Barb.  651 ;  How-  sessors,  44  Barb.  148 ;  People  v.  01m- 

land  V.  Eldredge,  46  N.  Y.  4-'")7.  sted,  45  Barb.  644 ;  People  v.  Supet- 

1  People  V.  Gilson  (1889),  24  Abb.  N.  visors  of  Niagara,  4  Hill,  20 ;  Bar- 

C.  125;  s.  C,  18  Civ.  Pro.  E.  112;  80  hyte  v.  Shepherd,  35  N.  Y.  255. 
N.  Y.  St  Rep.  519 ;  9  N.  Y.  Supl.  563.        3  people  v.  Wilson,  119  N,  Y.  515. 

See,  also,  People  v.  Common  Council,  .  *  People  v.  Wilson,  119  N.  Y.  515. 
78  N.  Y.  33. 
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said: — "It  is  unnecessary  for  us  to  consider  under  \Yhat  cir- 
cumstances, if  at  all,  the  court  will  assume  to  control  these  offi- 
cers in  the  exercise  of  the  duties  imposed  upon  them  in  re- 
spect to  highways,  and  which  from  their  very  nature  must  be 
largely  discretionary.  It  is  certain  that  this  should  not  be 
done  unless  the  particular  act  the  performance  of  which  is 
sought  to  be  enforced  is  so  plainly  and  imperatively  required 
that  a  refusal  or  neglect  to  do  it  cannot  be  reasonably  based 
upon  grounds  of  discretion.  And  in  such  matters  other  con- 
siderations than  the  need  or  utility  of  the  particular  improve- 
ments are  to  be  taken  into  account,  and  should  be  allowed  to 
afifect  the  action  of  such  officers  who  are  charged  with  the 
care  of  the  public  highways  of  the  town  generally.  For  in- 
stance, the  amounts  of  funds  applicable  to  road  and  bridge 
purposes  which  is  limited  by  statute;  the  extent,  nature  and 
relative  importance  of  the  improvements  which  may  be  deemed 
to  be  necessary  throughout  the  town,  concerning  which,  in 
general,  the  discretion  of  the  supervisors  and  not  of  the  courts 
must  be  exercised ;  the  probable  cost  of  the  particular  improve- 
ment in  question  as  compared  with  its  usefulness ;  the  question 
whether  the  improvement,  if  made,  would  probably  be  per- 
manent or  would  be  speedily  destroyed  by  the  elements;  and 
perhaps  other  considerations  must  be  allowed  to  affect  the 
judgment  and  action  of  the  board." ' 

§  1557.  The  same  subject  continued  —  Sebuilding  a 
bridge. —  The  Supreme  Court  of  "West  Virginia  has  declared 
these  rules  as  to  its  action  in  applications  .for  mandamus  to 
governing  authorities  of  a  county : — Mandamus  will  not  lie 
to  control  the  exercise  of  the  discretion  of  any  court,  board  or 
officer,  when  the  act  complained  of  is  either  judicial  ov  quasi- 
judicial  in  its  nature.  The  inferior  tribunal  may  be  compelled 
tp  act  in  such  case,  if  it  unreasonably  neglects  or  refuses  to  do 
so,  but  if  it  does  act,  the  propriety  of  its  action,  however  erro- 
neous, and  improper,  cannot  be  questioned  or  controlled  by 
mandamus.  The  writ  cannot  be  permitted  to  usurp  the  place 
of  a  writ  of  error  or  appeal;  nor  will  it  lie  when  there  is  any 
other  adequate  and  complete  legal  remedy.  They  then  held 
in  this  particular  case  that  mandamus  would  not  lie  to  compel 

1  State  V,  Town  ot  Somerset  (189,0),  44  Minn.  549 ;  s.  c,  47  N.  W.  Rep.  16& 
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the  county  court,  under  the  statutes  of  that  State,  to  rebuild  a 
county  bridge  which  had  been  destroyed,  where  it  appeared 
that  the  county  court  bad,  under  the  provisions  of  another 
statute,  decided  to  build  a  bridge  across  the  same  river  one 
hundred  and  ten  yards  from  the  site  of  the  former  bridge, 
thereby  in  ett'ect  deciding  to  change  the  location  of  the  former 
bridge.  Nor  would  the  court,  in.  such  a  case  in  mandamus 
proceedings,  inquire  into  the  rd^ularity  of  the  proceedings  of 
the  county  court  establishing  such  bridge  and  altering  the 
location  of  the  former  bridge.' 

§  1558.  Petition  for  mandamns. —  One  who  is  employed  un- 
der the  statute  of  Ohio  to  furnish  facts  and  evidence  necessary 
to  authorize  the  county  auditor  to  subject  to  taxation  prop- 
erty improperly  omitted  from  the  tax  duplicate,  who  is  to  re- 
ceive for  his  services  a  percentage  of  the  tax  collected  on 
the  restored  property,  has  an  interest  in  the  matter  sufficient 
to  entitle  him  to  maintain  a  proceeding  in  mandamus  og&inBt 
the  county  auditor  to  compel  him  to  act  upon  the  facts  and 
evidence  furnished  by  the  relator.  It  is  the  duty  of  a  county 
auditor  to  act  under  the  statute  whenever  he  is  "  informed  or 
has  reason  to  believe"  that  property  has  been  improperly 
omitted  from  the  tax  duplicate  of  the  county ;  and  if  he  de- 
clines to  act  upon  reasonable  information,  a  petition  in  man- 
damus,  by  a  relator  who  seeks  to  compel  him  to  act,  is 
sufficient,  if  it  states  facts  showing  that  there  was  reason  to 
believe  that  property  had  been  improperly  omitted  from  the 
tax  duplicate.^  ■Mandamus  issued  on  the  relation  of  a  town 
must  be  quashed  when  neither  writ  nor  relation  show  on  their 
face  that  the  person  applying  was  directed  by  the  electors  of 
the  town  to  make  application.'  It  has  been  held  in  Illinois 
that  in  mandamus  proceedings. to  compel  the. levy  and  collec- 
tion of  a  tax  to  pay  bonds  of  a  town  held  by  the  petitioner, 
a  failure  to  demand  proper  action  on  the  part  of  the  officers 
of  the  town  is  not  excused  by  an  averment  in  the  petition  that 

1  State  V.  County  Court  (1890),  33    West  Va.  237;  Supervisors  v.  Min- 
West  Va.  589 ;  S.  C,  11  S.  E.  Rep.  72.    turn,  4  West  Va.  300. 
See,  also,  Satterlee  v.  Strider,  31  West       2  State  v.  Crites,  48  Ohio  St  143 ; 
Va.  789 ;  Doolittle  v.  County  Court,    S<  C,  26  N.  E.  Rep.  1053. 
28  West  Va.  258 ;  Wintz  v.  Board,  28       s  state  v.  Sauk   County,  70  Wis. 

485 ;  s.  C,  36  N.  W.  Rep.  396,  398. 
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the  town  and  its  autHorities  wholly  neglected  anxi  refused  to 
make  any  provisions  for  the  payment  of  the  bonds,  and  that, 
because  of  the  failure  and  refusal  of  the  town  and  its  officers 
to  make  such  provisions,  a  formal  demand  would  prove  una- 
vailing.' The  petition  and  alternative  writ  in  such  a  case  to 
compel  the  payment  of  the  claim  of  the  contractor  should 
show  a  demand  for  such  payment.* 

§1559.  Belator's  right. —  Mandamus  will  only  issue  to 
compel  aotiop  when  the  right  of  the  relator  is  clear.  He 
must  have  a  clear  legal  right  to  have  a  service  performed  by 
the  party  to  whom  he  seeks  to  have  the  writ  directed.'  And 
where  a  county  treasurer  was  not  justified  in  paying  interest 
coupons  out  of  any  other  than  specific  funds  raised  for  that 
purpose,  and  in  his  hands,  until  the  board  of  commissioners 
of  the  county  have  issued  an  order  upon  him  to  do  so;  and 
where  the  validity  of  the  bonds  and  coupons  held  by  the  re- 
lator were  controverted  and  the  county  commissioners  had 
not  levied  a  tax  for  the  purpose  of  their  payment  nor  given  an 
order  to  the  treasurer  to  pay  them,  for  the  lack  of  a  clear 
showing  of- right  in  his  petition,  the  relator  was  held  not  enti- 
tled to  a  mandate  to  the  county  treasurer  to  pay  his  coupons.* 

§  1560.  The  same  subject  continued. —  The  rule  is  well 
established  in  Nebraska  that  where  the  question  is  one  of 
public  right  and  the  object  of  the  mandate  is  to  procure  the 
enforcement  of  a  public  duty,  the  relator  need  not  show  that 
he  has  any  legal  or  special  interest  in  the  result,  it  being  suf- 
ficient to  show  that  he  is  a  citizen,  and  as  such  interested  in 
the  execution  of  the  laws.*  "This  rule,"  though,  said  the 
Nebraska  court,  "applies  more  particularly  to  the  enforce- 
ment of  such  public  duties  which  the  failure  to  perform  will 
affect  the  entire  community  alike,"  and  expressed  a  doubt  as 

iPeopleuTownofMt  Morris  (111.),  39  N.  W.  Eep.  431;  Pack  «.  Super- 

37  N.  E.  Rep.  757.  Tisors,  36  Mich.  377 ;  Fitch  v.  McDiar- 

2  Ingerman  v.  State,  138  Ind.  335 ;  mid,  36  Ark.  483. 

S.  c,  37  N.  E.  Eep.  499.  <  Bailey  v.  Lawrence  County  (S.  D., 

»  BaUey  v.  Lawrence  County  (S.  D.,  1893),  51  N.  W.  Rep.  331. 

1893),  51  N.  W.  Rep.  331.    See,  also,  s  state  v.  Shropshii-c,  4  Neb.  411; 

People  V.  Supervisors,  11  N.  Y.  563;  State  v,  Stearns,  11  Neb.  104 
State  V.  Kavanagh,  34  Neb.  508 ;  s.  a, 
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to  whether  it  would  apply  in  the  case  before  them,  an  appli- 
cation  fov  &  Tnandamua  io  the  city,  council  to  remove,  a 
wooden  building  which,  bad  been -plaoed  in  a  certain  part  of 
the  city  with  their  authority.'  Ju.stiee  Cowen,  of  the  Supreme 
Court  of  New  York,  reviewing  cases  upon  this  subject,  said :^ 
"  Most  of  the  cases  respect  private  or  corporate  rights.  Courts 
or  officers  or  corporations  are  to  be  put  in  motion  with  a  view 
to  enforce  some  matter  of  private  interest.  In  such  case  the 
title  to  relief  at  the  suit  of  relator  must  appear,  and'  he 
should  present  himself  as  a  party,  otherwise  a  mere  stranger 
might  obtain  a  mandamus  officially  and  for  purposes  notat 
all  desirable  to  the  real  party.  In  matters  of  public  right, 
however,  it  is  otherwise ;  here  the  people  are  the  real  party, 
as  in  the  other  they  are  the  nominal." "  The  Nebraska  court 
concluded  as  follows  :^-"  The  distinction  between  cases  where 
a  private  person  may  act  as  relator  to  enforce  a  public  duty 
and  where  to  maintain  the  action  he  must  show  an  interest  is 
not  very  clearly  drawn  in  the  cases.  The  dividing  line,  how- 
ever,' appears  to  be,  that  where  private  or  corporate  rights 
are  affected,  then  the  relator  must  shdw  interest,  while  if  the 
State  is  the  real  party  and  the  relator  the  mere  informer,  to 
procure  the  enforcement  of  a  mere  public  duty,  then  a  pri^ 
vate  individual  may  become  the  relator." ' 

§  1561.  Particular  instances  illustrating  use  of  man- 
damus.—Where  a  ditch  eommissioner  has  collected  assess- 
ments levied  for  the  construction  of  a  ditch,  mandamus  will 
lie  to  compel  him  to  distribute  to  the  contractor  the  amount 
due  him  for  constructioji,  the  commissioner's  liability  being 
not  for  breach  of  contract  but  for  failure  in  his  ministerial 
duty  to  lawfully  distribute  the  fund.*-  Mandamus  will  lie  to 
the  mayor  of  a  city  to  sign  a  warrant  to  discharge  the  indebt- 
edness incurred  under  a  contract  for  public  work  which  has 
been  awarded  by  the  common  council  over  the  veto  of  the 
mayor,  as  the  city  is  bound  by  it."    Where  the  amount  of  a 

1  State  V.  City  of  Kearney,  23  Neb.  could  not  maintain  the  action^  for 
263.      '  mandamus. 

2  People  V.  Polling,  19  Wend.  56.  ••  Ingerman  ■&  State,  138  Ind.  225 ; 
'  State  V.  City  of  Kearney  (1888),    S.  a,  27  N.  E.  Rep.  499. 

25  Neb.  263,;  s.  a  41.N.  W.  Rep.  175,  «  People  n  Gleason  (1890),  8  N.  Y. 
holding  that  the  relator  in  this  case    Snpl.  728. 
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claim  against  a  county  is  undisputed,  it  is  the  duty  of  a  board 
of  supervisors  in  New  York  to  allow  it,  and  its  refusal  to  do 
so  is  not  a  mere  error  of  law  but  a  breach  of  duty  which  the 
courts  will  remedy  by  mandamus}.  Mandamus  will  lie  against 
a  street-railway  company  to  compel  it  to  pave  its  track  ac- 
cording to  a  valid  city  ordinance ;  ^  and  it  will  issue  to  com- 
pel commissioners  to  allow  claims  of  jurors  for  attendance 
fees.' 

§1562.  The  same  subject  continued. —  In  a  case  where  it 
appeared  that  a  remonstrance  against  the  issuance  of  a  license 
for  the  sale  of  intoxicating  liquors  was  duly  filed  with  the 
licensing  board  in  which  causes  fatal  to  the  granting  of  a 
license  were  assigned  and  proof  introduced  tending  to  sustain 
such  charges,  the  board  overruled  the  remonstrance  and 
granted  a  license  to  the  applicant.  The  remonstrants  having 
appealed,  it  was  held  by  the  Supreme  Court  of  Nebraska  that 
there  being  no  controversy  as  to  the  essential  facts  above 
stated,  a  niandamus  to  compel  the  board  to  revoke  the  license 
until  a  decision  was  rendered  on  the  appeal  was  fully  author- 
ized.* Mandamus  by  a  county  to  compel  a  former  county 
treasurer  to  pay  over  to  his  successor  money  due  from  him  as 
treasurer,  being  a  civil  action  under  the  Nebraska  Code  of 
Civil  Procedure,  has  been  held  to  be  barred  unless  brought 
within  four  years  after  the  expiration  of  the  treasurer's  term.* 
The  remedy  of  a  county' officer  on  the  refusal  of  a  board  of 
county  commissioners  to  provide  office-room  for  him,  where 
the  statute  of  North  Dakota  makes  it  the  duty  of  such  board 
to  provide  offices  for  the  class  of  county  officers  to  which  he 
belongs,  is  to  compel  the  board  by  mandamus  to  furnish  him 
with  an  office."  Under  the  statute  of  Oregon  authorizing  the 
allowance  of  the  writ  of  mandamus  on  the  petition  of  a 
"  party  beneficially  interested,"  the  fact  that  persons  are  resi- 

1  People  «.  Board  of  Sup'rs,  56  Hun,  N.  W.  Rep.  839.    See,  also,  State  u 

459 ;  R  C,  10  N.  Y;  Supl.  88.  Bays  (Neb.),  48  N.  W.  Rep.  '370,  371. 

estate  ».  Jacksonville  Street  R.  Co.        s^State   u    King    (Neb.,    1893),  51 

(Fla.),  lOiSo.  Rep.  590.  N.  W.  Rep.  754,   following  State  «. 

3  Woffenden  v.  Board  of  Supers  of  School  Diet.  No.  9  (1890),  30  Neb.  530 ; 

Pima  County,  1  Ariz.  237 ;  s.  C,  25  s.  a,  46  N.  W.  Rep.  613. 
Pac.  R€ip.i«47.  sCleary  u  Eddy  Countjr^^Cif.  Dak.), 

«  Byrum  v.  Peterson  (Neb.,  1893),  51  51  N,  W.  Rep.  586. 
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dents  and  tax^payers  of  a  county  entitles  them  to  apply  for 
mandamus  to  compel  the  county  clerk  to  move  the  records  and 
keep  his  office  in  the  town  alleged  to  have  been  chosen  as  the 
permanent  county-seat  at  an  election  held  for  that  purpose.' 

§  1563.  Private  parties  as  relators. —  In  a  case  where  a 
resident  tax-payer  applied  for  a  mandamii,s  to  compel  the 
mayor  and  common  council  o^  a  city  to  rescind  a  resolution 
designating  the  places  of  registration  and  the  places  for  hold- 
ing the  first  election  in  the  city  under  a  consolidation  act  on 
the  ground  of  the  unconstitutionality  of  that  act,  it  was  de- 
clared by  the  Supreme  Court  of  Michigan  that  it  is  not  the 
policy  of  the  law  to  permit  private  individuals  the  use  of  the 
writ  of  mandamus  against  public  officers,  except  in  cases 
where  they  have  some  special  interest  not  possessed  by  the 
citizens  generally.^  Chief  Justice  Shaw  laid  down  this  rule  as 
follows :  — "  The  general  rule  of  law  is  that  a  private  individual 
can  apply  for  a  writ  of  Tnandamus  only  in  a  case  where  he 
has  some  private  or  particular  interest  to  be  suhserved,  or 
some  particular  right  to  be  preserved  or  protected,  by  the  aid 
of  this  process,  independent  of  that  which  he  holds  in  com- 
mon with  the  public  at  large ;  and  it  is  for  the  public  officers 
exclusively  to  apply,  where  public  rights  are  to  be  subserved." ' 
The  Supreme  Court  of  Michigan  upon  the  same  rule  denied  a 
writ  of  m,andamu8  applied  for  by  relator  to  compel  the  con- 
troller of  the  original  city  before  the  consolidation  to  receive 
and  file  a  chattel  mortgage  on  the  ground  that  the  relator  had 
no  real  interest  to  be  subserved,  the  application  being  evi- 
dently made  for  the  sole  purpose  of  testing  the  validity  of 
the  act  of  consolidation.  The  issuing  of  the  writ  being  dis- 
cretionary with  the  court  it  would  only  be  granted  to  serve 
or  protect  substantial  rights.'' 

•  State  V.  Grace  (Ore.),  35  Paa  Eep.  proved  in  People  «.  Inspecfnrs,  4  Mich. 

383.  187.    See,  also,  Bobbett  v.  State,  10 

2  Smith  V.  Mayor  &c.  of  Saginaw  Kan.  9 ;  Turner  v.  Coniinissioners,  10 

(1890),  81  Mich.  133.   See,  also,  People  Kan.  16 ;  Scripture  v.  Burns,  59  Iowa, 

V.  Regents,  4  Mich.  98 ;    People  n  70 ;  State  v.  Eberhardt,  14  Neb.  201 ; 

Green,  29  Mich.  131 ;   People  v.  Su-  Heffher  v.  Commonwealth,  28  Pa.  St 

pervisors,   38  Mich.   431;    People  v.  108. 

State  Auditor,  43  Mich.  433.  <  Alderton  v.  Binder  (1890),  81  Mich. 

» In  re  Wellington,  16  Pick.  87,  ap-  133, 
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§  1564.  The  same  subject  continued. —  Mandamus  ito  the 
officers  of  a  borough  in  Pennsylvania  to  compel  the  erection 
of  approaches  to  a  bridge  will  not  be  granted  on  the  petition 
of  a  private  relator  where  the  substance  of  the  injury  alleged 
is  that  customers  were  kept  from  the  relator's  mill  by  want 
of  approaches  to  the  bridge.  To  justify  mandam^ua  upon 
petition  of  a  private  relator,  he  must  show  a  certain  specific 
and  legal  right  in  himself  for  which  the  law  does  not  afford 
him  a  specific  legal  remedy  adequate  to  redress  the  injury 
suffered.^  Mandamus  will  not  lie  in  Illinois  to  compel  a 
board  of  town  auditors  to  audit  and  allow  a  claim  of  commis- 
sioners of  highways  for  reimbursement  because  of  a  judgment 
secured  against  them  for  illegally  digging  a  ditch  by  the  side 
of  the  highway,  to  the  •  damage'  of  an  adjoining  property 
owner.^  "Where  a  writ  of  mandamus  is  issued  against  the 
mayor  and  aldermen  of  a  city,  commanding  them  to  pay 
forthwith  a  judgment  against  the  city,  or  to  show  cause  why 
a  peremptory  writ  should  not  be  issued  requiring  them  to 
levy  a  tax  for  the  purpose  of  paying  the  same,  service  upon 
the  mayor  alone  is  sufficient  for  the  purpose  of  eliciting  an 
answer,  as  the  city  is  the  real  party  in  interest.'  Where  a 
person  having  judgment  against  a  city  has  garnished  stocks 
owned  by  it  to  an  amount  sufficient  to  satisfy  his  claim,  he 
cannot  have  a  writ  of  mand^nus  to  compel  the  levy  of  a  tax 
while  the  question  of  the  validity  of  his  garnishment  is  still 
pending  in  the  Supreme  Court  on  his  own  appeal.* 

§  1565.  Acts  in  excess  of  oflHcer's  powers. —  Where  pro- 
ceedings subsequent  to  the  laying  out  of  a  highway  resulting 
in  the  refusal  of  the  town  meeting  to  approve  and  accept  such 
highway  are  regular,  or  if  irregular  only  in  matters  which  do 
not  go  to  the  jurisdiction  of  the  justice  before  whom  an  ap- 
peal, under  the  Wisconsin  statutes,  may  be  taken  from  a  de- 
termination of  supervisors  as  to  damages,  the  validity  of  the 
proceedings  being  thus  sustained,  no  peremptory  mandamus 

1  Commonwealth  v.  Westfield  Bor-  '  Hitchcock  v.  City  of  Galveston, 
ough  (1891),  11  Pa.  Co.  Ct.  E.  369.  48  Fed.  Eep.  640. 

2  Board  of  Auditors  of  Town  of  *  Hitchcock  v.  City  of  Galveston, 
Cottonwood  V.  People  (1890),  38  111.  48  Fed.  Rep.  640. 

App.  239. 
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could  issue  to  compel  supervisors  to  lay  out  and  open  the 
highway,  for  the  reason  that  the  negative  vote  of  the  town- 
TCseting  would  have  deprived  the  supervisors  of  power  to  do 
so.*  In  Michigan  a  city  treasurer  cannot  proceed  by  man- 
damus against  the  cashier  of  a  banking  corporation  to  compel 
the  payment  by  him  of  the  taxes  assessed  against  owners  of 
shares  in  the  corporation,  as  the  remedy  to  collect  such  tax.  is 
clear  under  the  statutes.^ 

§  1566.  Michigan  decisions  —  Control  of  official  discre- 
tion.—  The  constitution  of  Michigan  directs  the  legislature  to 
provide  by  law  for  the  removal  of  any  officers  elected  by  a 
county,  township  or  school  district.  A  statute  empowers  the 
governor  to  remove  such  officers  when  he  is  satisfied  from 
sufficient  evidence  that  they  have  been  guilty  of  official  mis- 
conduct or  wilful  neglect  of  duty,  etc. ;  but  the  governor  is 
not  to  act  on  such  charges  until  they  have  been  exhibited  to 
him.  in  writing,  verified  by  the  affidavit  of  the  party  making 
them  that  he  believes  them  to  be  true,  "with  a  statement  of 
the  prosecuting  attorney  of  the  county  that  in  his  opinion  the 
case  demands  investigation."  It  has  been  held,  on  an  applica- 
tion for  mandamus  to  compel  a  prosecuting  attorney  to  make 
and  attach  such  statement  to  a  petition  for  the  removal  of  &a 
alderman  of  a  city,  where  it  appeared  that  the  prosecuting 
attorney  had  informed  the  persons  signing  the  petition  that 
in  his  opinion  no  investigation  was  necessary,  that  the  court 
had  no  jurisdiction.'  Where  the  governor  undertook  to  ap- 
point a  member  of  the  board  of  county  auditors  when  there 
was  no  vacancy,  and  the  sherifif  of  the  county  took  sides  with 
the  governor's  appointee  and  attempted  to  install  him  into 
the  office  of  county  auditor  by  taking  the  official  books  from 
the  chairman  of  the  board  of  auditors,  and  by  placing  them 
in  the  possession  of  the  governor's  appointee,  mandamus  will 
issue  against  the  sheriff  for  their  restoration  to  the  chairman 
of  the  board.*  And  where  the  public  exigencies  demand  a 
speedy  determination  of  the  title  to  the  office,  which  is  plainly 

1  State  V.  Varnum  (Wis.,  1892;,  51  'McLaughlin.u.  Burroughs  (Mich.), 

N.  W.  Rep.  958.  51  N.  W.  Rep.  283. 

2Eyke,   City  Treasurer,  v.  Lange  ^Lawrence  v.  Hanley  (Mich.),  47 

(Mich.,  1892),  51  N.  W.  Rep.  680.  N.  W.  Rep.  75a 
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in  the  auditor  whose  term  is  about  to  expire,  the  question 
should  be  settled  in  the  mandamus  proceeding  by  the  chair- 
man of  the  board  against  the  sheriff,  who  is  in  fact  only  a 
nominal  party,  and  who  really'  represents  the  governor's  ap- 
pointee, without  compelling  the  parties  to  resort  to  the  more 
dilatory  proceedings  by  quo  warranto} 

§  1567.  Restoration  to  office. —  The  New  Jersey  Supreme 
Court  have,  in  a  well  discussed  and  considered  case,  in  award- 
ing a  peremptory  m.andamus  to  restore  a  person  removed  from 
office,  declared  these  rules  as  to  remedies :  —  When  an  office  is 
filled  de  facto  by  a  person  claiming  it  under  color  of  right, 
the  proper  reniedy  to  test  the  claimant's  title  is  quo  warranto 
and  not  mandamus.^  An  office  is  deemed  to  be  full  de  facto 
whenever  a  person  elected  has  been  admitted  to  it,  notwith- 
standing the  election  may  on  legal  grounds  turn  out  to  be  in- 
valid; provided  such  election  is  consistent  with  an  honest 
misapprehension  of  the  law  and  not  evidence  of  a  palpable  dis- 
regard of  its  provisions.  Where  a  mandamus  is  applied  for 
to  compel  a  corporation  to  restore  relator  to  an  office  to 
which  he  is  prima  facie  entitled,  the  incumbent  is  not  a  nec- 
essary party  to  the  allowance  of  a  peremptory  mandamus. 
When  a  relator  in  office  de  jure  et  de  facto  is  interfered  with 
by  one  whose  lack  of  title  de  jv/re  is  res  judicata,  rrumdamius 
and  not  quo  warranto  is  the  proper  remedy.' 

§156S.  To  compel  performance  of  judicial  functions. — 

It  is  settled  in  Indiana  that  the  writ  of  maridamus  will  not 

1  Lawrence  v.  Hanley  (Mich.),  47  Johns.  Cas.  79 ;  Dolan  v.  Lane,  55  N. 

N.  W.  Kep.  753.  Y.  217;  Matter  of  Gardner,  68  N.  Y. 

estate  V.  Atlantic  City  (1890),  52  N.  467;  People  v.  Ferris,  76  N.  Y.  326; 

J.  Law,  333.    See,  also,  Rex  v.  Mayor  Ellis  v.  Bristol,  3  Gray,  370 ;  Conlin  v. 

of  Colchester,  3  Term  R  259 ;  Rex  v.  Aldrich,  98  Mass.  557 ;  Dew  v.  The 

Mayor  of  York,  4  Term  R  699 ;  Rex  Judges,  3  Hen.  &  Mun.  1 ;  Hoboken  v. 

V.  Mayor  of  Oxford,  6  Ad.  &  EI.  349.  Gear,  27  N.  J.  Law,  265;  McDermott 

8  State  V.  Atlantic  City,  cited  in  the  v.  Miller,  45  N.  J.  Law,  251 ;  Brad- 
preceding  note.  See,  also.  Rex  u  Lisle,  shaw  v.  Camden,  39  N.  J.  Law,  416 ; 
Andr.  163 ;  S.  c,  3  Str.  1090 ;  Frost  v.  Henry  V.  Camden,  42  N.  J.  Law,  335 ; 
Mayor  of  Chester,  5  EI.  &  B.  531 ;  Mason  v.  Mayor  of  Patterson,  35  N. 
Rex  V.  Bankes,  3  Burr.  1452 ;  Rex  v.  J.  Law,  190 ;  Lewis  v.  Jersey  City,  51 
Holmes,  H.  9;  Rex  v.  Mayor  of  Cam-  N.  J.  Law,  340;  People  v.  Scrugham, 
bridge,  4  Burr.  3008 ;  Shortt  on  Man-  20  Barb.  203. 
damns,  122;  Drake  ti.  New  York,  3 
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issue  against  a  board  of  commissioners  of  a  county,  when  act- 
ing in  a  judicial  capacity,  to  direct  the  performance  of  a  judi- 
cial duty  in  any  particular  mode  or  to  render  any  particular 
judgment.  Where  a  board  of  commissioners  refuses  to  act, 
however,  in  a  matter  upon  which  it  is  their  duty  to  take  some 
action,  the  writ  will  issue  to  compel  action,  but  will  not  dic- 
tate the  kind  of  judgment  to  be  rendered.'  So,  where  a 
board  of  county  commissioners  submitted  the  question  of  pur- 
chasing a  certain  toll  road  to  the  electors  of  the  townships 
through  which  the  road  ran,  at  which  election  a  majority  of 
such  voters  declared  in  favor  of  the  purchase,  and  the  board 
afterwards  refused  to  make  an  order  for  such  purchase,  it.  was 
held  that  mandamus  would  not  lie  to  compel  the  board  to 
make  such  an  order,  its  action  being  a  judicial  one.*  N^or 
would  it  lie  m  this  case  because  the  party  applying  for  it  had 
an  adequate  legal  remedy  in  his  right  of  appeal  from  the  ac- 
tion of  the  board  to  the  circuit  court.' 

§  1569.  The  same  subject  continued. —  Mandamus  will 
issue  in  a  proper  case  to  compel  a  county  board  to  act  upon  a 
claim  against  the  county,  where  final  action  has  been  refused ; 
but  in  a  proceeding  in  mandamus  the  court  will  not  deter- 
mine the  validity  of  any  offset  set  up  by  the  county.*  The 
court  said :  —  "  The  purpose  of  this  action  is  not  to  compel  the 
allowance  of  relator's  account,  but  merely  to  require  respond- 
ents to  take  final  action  thereon.  "Whether  such  account  shall 
be  allowed  in  whole  or  in  part  or  be  entirely  rejected  cannot 
be  adjudicated  in  a  proceeding  by  mandamus,  but  must  be 
determined  in  the  first  instance  by  the  county  board  when 
they  come  to  take  final  action  upon  the  claim."  * 

,1  State  V.  Board  of  Comm'rs  (Ind.,  Marshall  v.  State,  1  Ind.  73 ;  Board  v. 

1893),  30  N   E.  Eep.  893.    See,  also.  Hicks,  3  Ind.  537 ;  State  v.  Board  of 

State  V.  Board  of  Comm'rs,  45  Ind.  Comm'rs,  35  Ind.  310 ;  Grusenmeyer 

501 ;  State  v.  Board  of  Comm'rs,  63  v.  City  of  Logansport,  76  Ind.  549 ; 

Ind.  497.  Platter  v.  County  of  Elkhart,  103  Ind. 

2  State  tt  Board  of  Comm'rs  (Ind.,  360;   S.  C,  3  N.  E.  Rep.  544 ;   City  of 

1893),  30  N.  E.  Rep.  893.    See,  also,  Logansport  v.  La  Rose,  99  Ind.  117 ; 

Gilson  V.  Board  of  Comm'rs,  138  Ind.  Padgett  v.  State,  93  Ind.  396. 

65 ;  S.  c,  37  N.  E.  Rep.  335 ;  White  v.  *  State  v.  Slocum  (Neb.,  1893),  51  N. 

Burkett,  119  Ind.  431 ;  s.  a,  31  N.  E.  W.  Rep.  969. 

Rep.  1087.  «  8tat6  v.  Slocum  (Neb.,  1893),  51  N. 

'  State  V.  Board  of  Comm'rs  (Ind.,  W.  Rep.  969. 
1893),  30  N.  E.  Rep.  893.    See,  also. 
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§  1570.  To  compel  payment  of  judgment.—  On  an  applicar 
tion  for  a  writ  of  mandamiis  to  compel  the  city  of  New  Or- 
leans to  pay  a  judgment  regularly  obtained  against  it,  such 
judgment  was  held  conclusive  as  to  the  city's  liability;  and  no 
defense  can  be  made  on  the  ground  that  the  debt  was  not  paid 
out  of  the  revenues  of  the  year  for  which  it  was  contracted  in 
accordance  with  the  statute  providing  that  no  municipal  cor- 
poration shall  expend  any  money  in  any  year  in  excess  of  the 
.  actual  revenue  for  that  year,  and  that  the  revenue  for  each 
year  shall  be  devoted  to  the  expenditures  thereof.'  It  was 
also  held  that  the  legislature  having  declared  that  a  ten-mill 
tax  is  suflBcient  to  provide  for  the  unbonded  expenditures  of 
the  city  of  ITew  Orleans,  it  is  not  within  the  discretion  of  the 
•  council  to  exhaust  the  entire  revenue  with  one  class  of  dis- 
bursements and  leave  others  to  accumulate;  therefore  a  writ 
of  mcmdamMS  will  issue  to  compel  it  to  pay  a  valid  judgment 
against  the  city,  either  out  of  surplus  revenues  for  the  cur- 
rent year,  or,  if  there  is  no  available  surplus,  to  include  it  in 
"the  budget  for  the  ensuing  year.^  And  on  such  an  application 
for  a  writ  of  mcmdamus  the  fact  that  other  judgments  besides 
the  relator's  have  been  recorded  under  the  Louisiana  statute 
did  not  require  that  the  writ  of  Tna/ndamus  applied  for  by  the 
relator  should  direct  all  the  judgments  to  be  paid  in  their  proper 
order,  since  the  court  will  not  undertake  to  enforce  the  rights 
of  persons  who  do  not  invoke  its  aid.' 

§1571.  The  same  subject  continued  —  Compelling  audit 
of  claims. —  A  board  of  supervisors  being  the  court  of  orig- 
inal jurisdiction  to  determine  the  validity  of  claims  against  a 
county,  in  such  determination  it  acts  judicially.^  Its  conclusion, 
if  it  has  properly  proceeded,  can  only  be  reviewed  by  a  writ  of 
cerUorari?    The  court  may  by  mandamus  direct  the  board 

•  City  of  New  Orleans   v.  United  People  v.  Stocking,   50    Barb.    573 ; 

States,  49    Fed.   Rep.  40,  following  People  «.  Barnes,  114  N.  Y.  317;  S.  c, 

United   States   v.  New  Orleans,  98  20  N.  E.  Rep.  609 ;  21  N.  E.  Rep.  739 ; 

U  S.  395.  People  v.  Supervisors,  21  How,  Pr. 

2  City  of  New  Orleans  v.  United  333-328. 

States,  49  Fed.  Rep.  40.  6  People  v.  Supervisors,  51  N.  Y. 

'City  of  New  Orleans  v.  United  443;  People  u  St.  Lawrence. County, 

States,  i'i  Fed.  Rep.  40.  25  Hun,  131,  135;  People  v.  Barnes, 

<  Brown  «.  Green,  46  H&w.  Pr.  306;  114  N.  Y.  317;  S.  C,  20  N.   B,  Rep, 
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of  supervisors  to  properly  proceed  to  audit  a  claim,  but  it 
cannot  by  m.andamu8  direct  the  board  to  allow  a  claim  upon 
which  it  must  pass  judicially.'  Where  a  claim  has  been  pre- 
sented to  a  board  of  supervisors  in  U'ew  York,  and  it  has  been 
inforinally  examined  without  the  swearing  of  witnesses,  or  the 
giving  of  an  opportunity  to  claimant  to  produce  witnesses  or 
present  his  legal  rights  by  counsel,  mandamus  will  lie  to  the 
board  to  audit  the  claim,  on  the  ground  that  they  have  not 
judicially  investigated  the  claim.'  If  such  a  claimant,  after 
the  alternative  writ  of  mamdamius  has  been  obtained,  accept 
the  order  of  a  board  for  the  sum  at  which  it  had  previously 
assumed  to  audit  his  claim,  and  draws  the  money  thereon,  he 
is  estopped  from  making  any  further  demand  on  the  claim, 
though  at  the  time  of  accepting  it  he  stated  that  he  did  it 
without  prejudice  to  his  rights  in  the  mandamus  proceedings, 
and  the  supervisor  who  delivered  the  order .  assented  to  the 
condition.' 

§  1573.  Audit  of  claims  continned. —  Mandamus  will  not. 
lie  to  a  board  of  county  supervisors  to  re-audit  an  account 
where  a  previous  board  has  considered  the  whole  claiin  on  its 
merits,  and  in  good  faith  exercised  its  judgment,  and  rendered 
a  decision  as  to  the  amount  which  should  be  allowed.* 

609 ;  21  N.  E.  Eep.  739 ;  Hyatt  v.  the  country.  There  being  no  law  re- 
Bates,  35  Barb.  308 ;  S.  C.  on  appeal,  quiring  them  to  perf  prm  such  an  act, 
40  N.  Y.  104.  they  cannot  be  compelled  by  man- 

1  People  V.  Chapin,  104  N.  Y.  96;  damns  to  do  what  the  law  does  not 
B.  C,  10  N.  E.  Eep.  141.  require  them  to  do.    The  examina- 

2  People  V.  Board  of  Supervisors  tion  of  the  account  by  the  board  may 
(1891),  15  N.  Y.  Supl.  748.  be  regarded  and  treated  in  the  nat- 

8  People  V.  Board  of  Supervisors,  ure  of  a  trial,  and  its  allowance  or 

cited  in  the    preceding   note.    See,  disallowance  is  the  decision  of  that 

also,  People  v.  Supervisors,  83  Hun,  tribunal;  and   when  the  board  has 

305;  People  v.  Supervisors,  3  How.  properly  exercised  that  jurisdiction 

Pr.  (N.  S.)  243 ;  Chase  v.  County  of  which  the  law  imposes  in  auditing 

Saratoga,  33  Bai'b.  603.  claims  against  the  county,  the  suffl- 

*  People  V.  Board  of  Supervisors  of  ciency  of  the  evidence  or  the  in- 

Cayuga  County  (1891),  16  N.  Y.  SupL  justice  of  the  decision  cannot  be  re- 

254.    The  court  said :  —  "  There  is  no  viewed    or   inquired  into  by  viarir- 

statute  law,  however,  requiring  [a  damns,  nor  will  a  mandamtis  lie  to 

board  of  supervisors]  to  review  de-  compel  the  board  to  reach  any  dif- 

cisions  of  prior  boards  in  reference  ferent  decision.    While  the  writ  of 

to  claims  that.have  been  once  prop-  mandamiis  is  an  appropriate  remedy 

erly  considered  and  audited  against  to  compel  public  officers,  judicial  as 
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§  1573.  Payment  of  claims  and  warrants. —  If  the  county 
commissioners  refuse  to  pay  a  Claim  when  there  are  funds  in 
the  county  treasury  liable  thereto,  the  remedy  is  by  'mamr 
damua,  and  not  by  actions  for  damages  against  them  person- 
ally.' If  there  is  no  money  in  the  treasury  of  a  municipal  cor- 
poration for  the  payment  of  a  warrant,  a  inomd(imus  to  its 
governing  Board  to  draw  a  warrant  upon  its  treasurer  should 
be  denied.^  A  peremptory  manda/mus  should  not  issue  to 
compel  a  board  of  town  auditors  to  audit  a  claim  of  a  com- 
missioner of  highways  for  a  judgment  for  legal  services  re- 
covered against  and  paid  by  him  in  that  capacity,  where  the 
record  and  pleadings  fail  to  show  that  the  serv?ices  in  question 
were  necessary  and  proper,  and  that  the  board  had  passed 
upon  the  same.'  The  statute  of  Texas  provides  that  the 
amount  due  to  jurors  and  bailiffs  for  services  in  criminal  cases 
shall  be  paid  by  the  county  treasurer  upon  the  certificate  of 
'  the  district  or  county  court  in  which  such  services  were  ren- 
dered. Another  statute  provides  that  such  certificates  shall  be 
transferable  by  delivery.  It  has  been  held  that  it  not  being 
the  duty  of  the  clerk  of  a  district  or  cou.nty  court  to  pass 
upon  the  validity  of  a  transfer  by  a  juror  or  bailiff  of  such  a 
claim  against  a  county,  the  clerk  could  not  be  compelled  by 
mandamus  to  issue  to  an  assignee  of  such  claim  the  certificate 

well  as  ministerial,  to  act,  where  the  '  because  the  bill  was  not  made  out 
act  is  ministerial  the  ofScers  may  be  and  presented  in  proper  form,  or  for 
compelled  to  perform  the  act  accord-  any  other  reason  not  involving  a  de- 
ing  to  law ;  but  where  the  ofiHcers  are  cision  upon  the  merits,  the  court 
vested  with  judicial  or  discretionary  might,  in  such  a  case,  compel  a  sub- 
power  to  decide  a  question  upon  a  sequent  board  by  mandamus  to  again 
disputed  state  of  facts,  they  cannot  consider  it  and  audit  the  account." 
be  compelled  by  mandamus  to  de-  i  Hunter  v.  Mobley,  26  S.  C.  193 ; 
cide  in  a  particular  way.  ...  If,  S.  C,  1  S.  E.  Eep.  670. 
however,  the  statute  ^prescribes  the  2  Board  of  Improvement  v.  Mo- 
sura  to  be  received  for  [services  Manus  (1891),  54  Ark.  446.  See,  also, 
rendered  the  county],  or  if  the  sum  is  People  v.  Tremain,  17  How.  Pr.  143 ; 
fixed  by  a  binding  contract,  the  Commonwealth  v,  Comm'rs,  6  Binn. 
board  is  Gbund  to  allow  the  bill  ac-  5 ;  Commonwealth  v.  Comm'rs,  1 
cording  to  the  requirements  of  the  Whart  1;  Clay  County  v.  McAleer, 
statute  or  contract.    They  have  no  115  U.  S.  616. 

discretion  over  it,  and  if  they  refuse  '  People  v.  Case  '(1893),  19  N.  Y. 

to  allow  the  claim  a  mandamus  will  SupL  635.    The  remedy  is  by  certi- 

lie  to  compel  them  to  allow  it.  Where  orari, 
a  claim  is  disallowed  by  the  board 
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designated  in  the  said  statute,  although  evidencing  only  the 
right  of  the  assignor  to  compensation.' 

§  1674.  To  compel  public  boards  to  rcTcrse  their  decis- 
ions.—  The  Supreme  Court  of  Michigan,  as  to  writs  of  mcm- 
damtta,  said :  —  "It  is  within  the  province  of  courts  to  restrain 
public  bodies  and  officers  of  the  municipal  divisions  of  the 
State  from  exceeding  their  jurisdiction,  and  to  require  them 
to  perform  such  specific  duties  as  the  law  imposes  upon  them.'' 
And  the  writ  has  often  been  used  to  compel  such  bodies  or 
officers  to  reverse  their  decisions.'  The  writ,  however,  is  a 
discretionary  one,  and  will  not  be  awarded  in  all  cases,  even 
where  a  prima  facie  right  to  relief  is  shown.  We  must  have 
regard  to  the  exigency  which  calls  upon  us  to  exercise  our 
discretion,  the  nature  and  extent  of  the  wrong  or  injury  which 
would  follow  its  refusal,  and  other  facts  which  have  a  bearing 
upon  the  particular  case."  *  Acting  upon  this  principle  the 
court  declined  to  grant  a  writ  of  mandate  to  compel  the 
mayor  of  a  city  to  reverse  his  decision  in  declaring  a  resolu- 
tion authorizing  the  purchase  of  certain  land  carried  and  to 
declare  it  lost,  inasmuch  as  it  appeared  upon  the  records  that 
the  resolution  was  not  carried,  and  that  therefore  no  valid 
contract  could  be  entered  into  for  such  purchase  for  want  of 
authority  on  the  part  of  the  mayor  and  clerii,  and  that  no  in- 
jury could  arise  to  the  city  on  account  of  the  action  com- 
plained of.' 

§  1575.  To  compel  subordinate  officials  to  recognize 
board. —  The  Supreme  Court  of  the  United  States  has  held 
that  on  petition  for  a  writ  of  mandamus  by  a  board  of  county 
commissioners  to  compel  the  clerk  of  the  board  to  recognize 
them  as  such  and  to  perform  his  duties,  the  clerk's  answer 
that  petitioners  were  not  duly  elected  commissioners,  but  that 
other  persons  were,  does  not  so  involve  their  title  to  office  as 
that  the  writ  should  be  refused  on  the  ground  that  there  is 

1  Pace  V.  Ortiz  (1 889),  72  Tex.  437 ;  »  People  v.  Supervisors,  3  Mich.  475 ; 
&  c,  10  S.  W.  Rep.  541.  People  v.  Auditors,  13  Mich.  233. 

2  Attorney-General  v.  Board,  64  *Tennant  «.  Crocker  (1891),  85 
Mich.  607  p  CoU  v.  Board,  83  Mich.  Mich.  328,  339. 

367.  'Tennant    r.    Crocker    (1891),    85 

Mich.  32a 
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an  adequate  remedy  at  law  in  quo  warranto  proceedings.' 
The  court  said :  —  "  This  was  not  a  proceeding  to  try  the  title 
to  oflBce.  The  direct  purpose  and  object  was  to  compel  the 
defendant  to  discharge  his  duties  as  clerk,  and  to  forbid  him 
to  assume  to  determine  any  contest  between  rival  commis- 
sioners. It  is  true  the  pleadings  disclose  the  existence  of  a 
contest  between  these  petitioners  and  other  parties,  and  it 
is  true  that  the  answer  would  tend  to  show  that  x^e  others 
were  the  commissioners  de  facto;  but  that  was  a  question  of 
fact  to  be  determined  by  the  court  hearing  this  application, 
and  it  is,  as  must  be  assumed  from  the  decisions,  found  that 
these  petitioners  rather  than  their  contestants  were  the  com- 
missioners de  facto.  It  was  proper  for  it  then  to  issue  a  man- 
damus to  compel  the  defendant  to  recognize  them  as  the  com- 
missioners of  the  county,  and  this  irrespective  of  the  question 
whether  or  no  the  petitioners  were  also  commissioners  d^ 
jure."  ^ 

§  1576.  Kemoval  of  obstructions  in  streets. —  It  has  been 
held  in  Pennsylvania  that  mandamus  is  not  the  appropriate 
remedy  to  compel  a  borough  to  remove  poles  erected  by 
a  street  railway  company  upon  the  sidewalks  of  a  street. 
Indictment  would  seem  to  be  the  proper  remedy.  Nor  has 
the  court  power  by  mandamus  to  revise  or  reverse  the  exer- 
cise of  the  discretion  of  municipal  authorities  granting  per- 
mission to  place  poles  on  the  sidewalks.'  On  the  power  to 
revise  the  decision  of  the  authorities  the  court  said : — "  We 
have  no  such  power.  We  might  have  compelled  [the  borough 
authorities]  to  consider  the  question;  but  we  could  not  then 
have  directed  their  conclusions,  nor  can  we  revise  them  after 
they  have  been  reached.  As  long  ago  as  1812,  and  frequently 
since,  the  Supreme  Court  of  this  State  has  held  that  'when  a 
person  or  body  is  clothed  with  judicial,  deliberative  or  dis- 
cretionary powers  and  he  or  it  has  exercised  such  powers  ac- 

iDelgado  v.  Chavez  (U.  S.),  11  So.  8  B.  Mod.  648;  State  v.  City  of  At- 

Ct  Eep.  874;  aflarming  s.  a,  25  PaCt  lantic  City,  63  N.  J.  Law,  333;  s.  c, 

Eep.  948.  19  Atl.  Eep.  780 ;  Willliains  v.  Clay- 

2  Delgado  v.  Chavez,  cited  in  the  ton,  6  Utah,  86 ;  s.  c,  31  Pac.  Rep.  398. 

preceding  note.    See,  also,  Putnam  v.  '  Commonwealth  v.  West  Chester 

Langley,  183  Mass.  204;  Rex  v.  Haiv  (1889),  9  Pa.  Co.  Ct  Eep.  543. 
ris,  3  Burrow,  1433;  Page  v.  Hardin, 
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cording  to  its  discretion,  mandamius  will  not  lie  to  compel  a 
revision  or  modification  of  the  decision  resulting  from  the  exer- 
cise of  such  discretion,  although  in  fact  the  decision  may  have 
been  wrong,  provided  such  decision  was  devoid  of  fraud  or 
corruption.' "  *  A  complaint  in  an  action  to  compel  a  city  by 
mandanthua  to  remove  an  obstruction  from  an  alley  placed 
therein  by  a  railroad  company  with  the  consent  of  the  city 
must  in  order  to  be  sufficient  nmke  it  affirmatively  to  appear 
that  an  unlawful  use  is  made  of  the  alley,* 

§  1577.  The  same  subject  continued. —  A  railroad  com- 
pany can  be  compelled  by  mandatory  injunction  to  restore  a 
public  street  which  it  had  torn  up  in  constructing  its  crossing 
to  its  former  state  of  usefulness  where  such  restoration  was  a 
statutory  condition  of  the  right  to  build  the  crossing ;  and  the 
injunction  could  not  be  objected  to  on  the  ground  that  the 
city  might  repair  the  injury  and  recover  damages  of  the  rail- 
road company.'  It  is  not  necessary  that  the  city  establish  a 
permanent  grade  of  the  street  before  calling  oil  the  railway 
company  to  repair,  as  the  company  needed  only  to  repair  the 
injury  which  it  had  done.^  Allegations  in  the  petition  of  the 
city  for  this  relief  against  a  railway  company  that  the  latter 
has  obstructed  a  street  by  raising  an  embankment  in  many 
places  therein  eighteen  inches  above  the  former  grade ;  that 
it  is  impracticable  to  drive  over  the  railroad  between  one 

i-Commonwealthu  Westchester, 9  neglect  or  refuse  to  perform  them. 
Pa.  Co.  Ct.  Rep.  542.  See,  also,  GriflSth  He  or  they  who  demand  it  miist  in 
V.  Cochran,  5  Binn.  87;  Common-  all  cases  establish  a  speciiic  legal 
■wealth  V.  Perkins,  7  Pa.  St  42 ;  Com-  right  to  it  as  well  as  show  the  duty 
monwealth  v.  Mitchell,  82  Fa.  St.  350 ;  of  the  defendants  to  do  what  is  de- 
Eunkle  v.  Commonwealth,  97  Pa.  St  manded,  and  demonstrate  the  want 
328 ;  Dechert  v.  Commonwealth,  113  of  any  legal  remedy."  Common- 
Fa.  St.  241.  wealth  v.  Council  of  Pittsburgh,  84 

2  State  V.  City  of  New  Albany  (1890),  Pa.     St    496;    Commonwealth     v. 

127  Ind.  221.    The  court  said:— "A  Coram'rs  of  Allegheny  County,  37 

mandamus  is  a  commandatory  writ  Fa.  St  279. 

It  lies  where  there  is  a  clear  legal  ^  City  of  Oshkosh  v.  Milwaukee  &c. 

right  in  the  relator,  a  corresponding  Ey.  Co.  (1889),  74  Wis.  534 ;  S.  C,  43 

duty  in  the  defendant  and  a  want  of  N.  W.  Eep.  489.    See,  also,  James- 

any  other  adequate,  appropriate  and  town  v.  Chicago  &c.  R.  Co.,  69  Wis. 

specific  remedy.    It  is  invoked  for  648. 

the  enforcement  of  duties  to  the  pub-  *  City  of  Oshkosh  v.  Milwaukee  &c. 

lie  by  oflBcers  and  others  who  either  Ry.  Co.,  74  Wis.  534 . 
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end  of  a  long  block  and  another ;  that  it  is  impossible  to  turn 
with  an  ordinary  team  on  the  street  or  to  drive  in  and  out  of 
the  lots  and  premises  with  teams  and  heavy  loads,  it  was  held 
sufficiently  showed  an  obstruction  of  the  street  to  entitle  the 
city  to  an  injunction.' 

§  1678.  The  same  subject  continued  —  Control  of  discre- 
tion.—  The  Supreme  Court  of  Illinois  has  held  that  the  writ 
of  mandamiis,  since  the  revision  of  the  statutes  relating  to 
that  remedy,  is  only  issued  in  a  clear  case  and  in  the  discre-  ■ 
tion  of  the  court.  When  it  is  doubtful  whether  the  act  sought 
to  be  coerced  will  or  will  not  make  the  party  liable  for.  a  tres- 
pass, the  court,  in  the  exercise  of  its  discretion,  will  refuse  the 
writ.  The  ground  that  there  is  another  remedy  equally  con- 
venient and  effectual,  and  therefore  mandamus  will  not  lie, 
has  been  abrogated  by  these  statutes  in  relation  to  mandamus. 
In  case  of  an  abuse  in  the  exercise  of  a  discretionary  power, 
so  that  injustice  will  result,  it  is  admissible  that  the  exercise 
of  the  power  shall  be  controlled  by  manda7nus.  In  a  case  of 
an  application  for  mandamus  to  compel  highway  commis- 
sioners to  remove  an  obstruction  in  a  highway,  they  held  that 
the  most  recent  statute  as  to  highways  in  that  State  had  given 
to  the  commissioners  of  highways,  after  having  given  reason- 
able notice  to  the  person  obstructing  the  highway  to  remove 
the  obstruction,  to  remove  the  same  and  to  recover  the  cost 
of  such  removal  from  the  party  so  obstructing  the  same,  and 
that  the  provisions  "that  the  commissioners,  after  having 
given  reasonable  notice,  etc.,  may  remove  any  "fence  or  other 
obstruction,"  etc.,  were  intended  to  impose  upon  the  com- 
missioners the  imperative  duty  of  removing  obstructions  from 
the  public  highway.  But  while  it  was  their  imperative  duty, 
they  have  a  discretion  as  to  the  length  of  the  notice  they  may 
first  give  the  offending  party  to  remove  the  same.  And  it  is 
as  much  their  duty  to  exercise  this  incidental  discretion  for 
the  public  good  by  determining  what  is  a  reasonable  notice  in 
the  particular  case,  and  by  giving  it,  as  it  is  to  remove  the 
obstruction.  The  word  "  may  "  in  a  statute,  they  held,  will 
be  construed  to  mean  "  shall "  when6ver  the  rights  of  the 
public  or  third  persons  depend  upon  the  exercise  of  the  power, 

1  City  of  Oshkosh  v.  Milwaukee  &c.  Ry.  Co.,'74  Wis.  534. 
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or  the  performance  of  the  duty  to  which  it  refers ;  and  such 
is  its  meaning  in  all  cases  where  the  public  interests  and 
rights  are  concerned,  or  a  public  duty  is  imposed  upon  public 
officers,  and  the  public  or  third  persons  have  a  claim  de  jure 
that  the  power  shall  be  exercised.' 

§  1579.  Discretion  to  remove  obstructions  further  consid- 
ered.—  The  issuing  of  a  peremptory  mandamus  rests  in  the 
sound  discretion  of  the  court.^  Ttie  issue  of  a  writ  to  compel  an 
officer  having  jurisdiction  in  the  matter  to  remove  obstructions 
in  a  street  can  be  properly  prayed  for  only  on  the  ground 
that  their  removal  is  part  of  the  public  duty  of  such  officer, 
and  that  the  improper  failure  to  perform  that  public  duty 
works  special  damage  to  the  relator.'  In  a  case  where  it 
was  sought  to  compel  the  commissioner  of  public  works  of  the 
city  of  New  York  to  remove  structures  erected  by  an  elevated 
railway  company  in  the  streets,  it  was-  held  that  mandcumua 
was  not  the  proper  remedy,  the  alleged  obstructions  being 
erected  by  a  corporation  under  color  of  legislative  authority 
in  a  comparatively  uninhabited  part  of  the  city  and  causing 
no  present  Substantial  loss  to  the  relator.* 

§  1580.  To  appoint  school  trustees.. —  It  has  been  held  in 
Texas  that  parents  of  children  within  the  school  ages,  resi- 
dents in  a  school  district,  may  prosecute  a  suit  for  mandamus 
against  the  county  judge,  who,  iinder  the  statutes  of  that 
State,  is  the  administrator  of  the  public  school  finances,  as 
well  as  certain  other  matters  connected  with  the  public  schools, 
for  refusal  to  appoint  trustees  for  the  district,  when  it  is  his 
duty  under  the  school  laws  to  do  so.  To  a  petition  for  a  per- 
emptory mamdamus  to  compel  a  county  judge  to  appoint 

'  Brokaw  u.  Comm'rs  of  Highways  N.  Y.  378,  381 ;  People  v.  Supervisors 
(1889),  130  111.  483,  reversing  the  &c,  12  Johns.  414;  People  w  Super- 
court  below,  which  had  dismissed  visors  &c.,  15  Barb.  607. 
the  petition  for  mandamus.  See,  » People  v.  Supervisors,  11  N.  Y. 
also,  Kane  v.  Footh,  70  111.  587;  563;  People  «.  Hyatt,  66  N.  Y.  606; 
Fowler  v.  Pirkins,  77  III.  271 ;  Schuy-  People  v.  Constructing  Board,  33  N. 
ler  County  v.  Mercer  County,  4  Gilm.  Y.  383 ;  People  v.  Croton  Aqueduct, 
20 ;  Village  of  Glencoe  v.  People,  78  49  Barb.  259. 

111.  383 ;  Tapping  on  Mandamus  (Am.  *  People    v.    Manhattan   Ey.    Co. 

ed.),  06 ;  People  v.  Weber,  86  III.  283.  (1888),  20  Abb.  N.  C.  393. 

2  People  V.  Constructing  Board,  37 
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trustees  for  a  school  district  formed  by  the  county  commis- 
sioners from  part  of  another  district,  the  judge  cannot  answer 
that  the  action  of  the  commissioners'  court  was  impolitic. 
The  county  judge  may  be,  in  such  proceedings,  compelled  to 
appoint  trustees  and  to  apportion  the  school  funds  to  a  newly 
ordered  school  district.  The  court  also  held  that  the  order  to 
him  to  apportion  the  school  funds  'pro  rata  to  the  new.  district, 
including  funds  realized  from  a  special  school  tax  assessed 
upon  property  in  the  original  district,  was  proper.' 

§  1681.  Apportionment,  etc.,  of  school  moneys. —  M<m- 
damus\%\hQ  appropriate  remedy  to  compel  county  commis- 
sioners to  pay  over  without  diminution  the'  full  amount  of 
taxes  levied  for  school  purposes.^  Town.auditors  were  author- 
ized by  a  Ne-w  York  statute  to  apportion  certain  town  funds 
among  the  school  districts  of  the  town  in  the  same  manner 
''  as  the  public  school  moneys  of  the  State  are  apportioned." 
After  the  town  auditors  in  this  case  had  made  such  apportion- 
ment, the  previous  apportionment  of  the  State  moneys  was, 
on  appeal  to  the  superintendent  of  public  instruction,  declared 
erroneous,  and  ordered  to  be  corrected ;  and  on  a  subsequent 
appeal  to  him,  he  ordered  the  town  auditors  to  correct  their 
apportionment  to  correspond  therewith.  It  was  held  that, 
even  if  the  superintendent  had  jurisdiction  to  review  the  ac- 
tion of  the  town  auditors,  they  should  not  be  compelled  by 
mandainu8  to  make  such  correction,  as  their  statutory  power 
to  apportion  the  town  moneys  as  the"  State  moneys  were  in 
fact  apportioned  did  not  extend  to  the  correction  of  a  previous 
apportionment,  it  appearing,  also,  that  the  right  of  the  relat- 
ors was  doubtful,  as  such  corrected  apportionment  was  alleged 
to  be  informal,  irrfegular  and  false.'  A  school  district  entitled 
under  the  laws  of  Nebraska  by  reason  of  being  within  the 
limits  of  a  village  to  its  proper  share  of  the  moneys  received 
by  the  corporate  authorities  of  such  incorporated  village  for 
liquor  licenses,  upon  a  refusal  to  pay  on  demand  by  the  village 
treasurer  may  by  mandamus  compel  him  to  pay  the  same.* 

i  Porter  v.  State  (1890),  78  Tex.  591 ;  '  People  v.  Board  of  Town  Auditors, 

S.  C,  14  S.  W.  Rep.  794.  13  N.  Y.  Supl.  165. 

2  Board  of  County  School  Corafn'rs  *  State  v.  White  (1890),  39  Neb.  388. 

V.  Gantt  (Md.),  31  Atl.  Rep.  548.  It  was  m-ged  that  the  remedy  was  to 
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In  mandamus  against  the  trustees  of  a  school  district  to  com- 
pel the  restoration  of  a  pupil,  the  validity  of  the  organization 
of  the  district  cannot  be  called  in  question.^ 

§  1582.  To  restore  school  funds. —  Where  a  common  coun- 
cil which  had  no  control  over  a  school  fund,  by  resolution 
directed  the  treasurer  of  a  town  to  retain  a  portion  of  a  school 
fund  and  apply  it  to  the  payment  of  certain  special  assess- 
ments against  school  property^  such  resolution  was  held  -a 
nullity;  and  where  the  treasurer  had  applied  a  portion  of  this 
fund,  as  directed,  against  the  protest  of  the  board  of  educa- 
tion, it  was  held  that  a  mandamus  should  issue  directing  him 
to  restore  it  to  the  school  account.  The  charter  of  the  town 
in  this  case  provided  that  the  money  voted  by  the  people  to 
be  raised  for  school  purposes  shouldbe  paid  by  the  colleictor  of 
taxes  directly  to  the  town  treasurer  and  by  him  should  be 
paid  out  upon  warrants  signed  by  the  president  of  the  board 
of  education.^  But  in  the  absence  of  any  duty  on  the  part  of 
the  board  of  council  in  respect  to  that  fund,  no  writ  of  man- 
damus would  go  to  them  compelling  any  action  relating  to  it.' 

§  1583.  To  compel  signing  of  teacher's  warrant.—  A  per- 
emptory m.andamus  will  issue  to  compel  the  comptroller  of  a 
city  to  countersign  a  teacher's  wan  ant  in  payment  of  the 
teacher's  services  for  one  month,  where  the  board  of  commis- 
sioners have  contracted  with  the  teacher  for  a  j'ear,  begin- 
ning at  a  stated  time,  "  provided  there  be  sufficient  money 
properly  set  apart  to  pay  ....  for  that  period,  and  if 
there  be  not  sufficient  money  for  that  purpose,  for  such  por- 
tion of  that  period  as  the  money  so  set  apart  shall  be  suf- 
ficient," there  being  money  in  the  treasury  of  the  city  appro- 
priated to  the  payment  of  salaries  of  school  teachers.  The 
Court  of  Appeals  of  New  York,  in  rendering  this  opinion,  held 
that  provision  in  the  statute  that  the  board  of  school  com- 
missioners of  this  city  shall  not  contract  to  pay  teachers  a 

bring  action  against  the  village.  See,  Dixon  County  (Neb.),  48  N.  W.  Rep. 
also,  Grable  v.  Roderick,  23  Neb.  505 ;    393. 

State  V.  Wilcox,  17  Neb.  219;  School        2  State  v.  Board  of  Council  (1889), 
District  v.  Saline  County,  9  Neb.  405.    53  N.  J.  Law,  69. 
1  State   V.   School    Dist  No.   1  of        '  State  i'.  Board  of  Council,  supra, 

cited  in  the  preceding  note. 
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gross  amount  in  excess  of  that  allowed  by  the  board  of  esti- 
mate for  the  school  year  did  not  operate,  so  long  as  the 
board  kept  within  such  restriction,  to  prevent  them  from  con- 
tracting with  teachers  at  a  rate  which  would  exhaust  the  ap- 
propriation~lnade  in  pursuance  of  such  estimate  before  the  end 
of  the  school  year,  the  effect  thereof  being  merely  to  shorten 
the  school  year  and  not  to  exceed  the  appropriation.^  Under 
the  by-laws  of  the  board  of  education  of  New  York  city 
adopted  in  pursuance  to  the  consolidation  act,  which  by-laws 
provide  that  the  salaries  of  school  teachers  shall  be  paid  on 
pay-rolls  to  be  approved  and  certified  by  the  school  trustees 
and  inspectors,  and  then  audited  and  certified  by  the  board 
of  education  and  finance  department  of  the  city,  mandamus 
will  not  lie  to  the  board  of  education  to  pay  the  salary  of  re-, 
lator,  a  teacher  alleged  to  have  been  wrongfully  dismissed; 
relator's  only  remedy  being  to  have  his  name  put  on  the  pay- 
roll that  his  salary  might  be  paid  in  the  regular  way.^ 

§  1584.  To  dissolve  an  injunction  against  a  city. —  In 

graijting  a  writ  of  mandam,us  to  compel  a  circuit  judge  to 
dissolve  an  injunction  restraining  a  city  from  making  a  con- 
tract for  the  lighting  of  its  streets,  the  Supreme  Court  of 
Michigan  declared  these  rules:  —  The  circuit  court  has  no 
jurisdiction  to  restrain  the  exercise  of  corporate  powers  by  a 
city,  unless  the  action  complained  of  is  beyond  its  legal  dis- 
cretion. A  city  ^^^  ^  corporation)  is  a  single  legal  person, 
and  in  proper  cases  subject  to  legal  coercion ;  and  where  so 
liable,  it  is  not  irregular  to  restrain  any  city  functionary  who 
is  engaged  in  carrying  out  the  illegal  purpose.  Whether 
Tna/ndamus  is  the  proper  remedy  to  remove  an  injunction 
which  ought  not  to  stand  depends  entirely  on  the  conditions 
of  its  issue.  Usually,  if  the  mischief  can  be  as  well  settled  by 
appeal,  that  is  the  proper  resort.  Where  a  preliminary  in- 
junction operates  in  such  a  way  as  to  do  violence  to  vested 
rights  and  interests,  and  to  prevent  the  proper  authorities 
from  exercising  their  legal  functions,  it  is  such  an  invasion  of 

1  People    V.    Coffee,    Comptroller  2  People  v.  Board  of  EducatioD,  15 

(1893),  131  N.  Y.  569;  s.  C,  35  N.  E.  N.  Y.  Supl.  308. 
Kep.  64,  affirming  62  Hun,  86;   16 
N.  Y;  Supl.  501. 
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right  as  entitles  the  aggrieved  parties  to  a  prompt  redress, 
which  is  batter  for  the  public  peace  and  order  than  encourag- 
ing an  open  disregard  of  the  legal  tribunals  where  it  can  be 
avoided.  While  the  action  of  an  inferior  court,  within  its 
discretion,  is  to  be  reached  by  other  appellate  process,  yet, 
when  the  action  ooni plained  of  is  beyond  any  proper  discre- 
tionary power,  or  is  an  abuse  of  discretion  which  cannot  be 
justified  on  legal  principles,  tljp  court  may  and  will  inter- 
fere by  mandamus,  if  there  is  urgency  or  pressing  occasion 
to  do  so.^ 

§  1585.  To  compel  approval  of  official  bond. —  Mandamus, 
it  has  been  held  in  Indiana,  will  lie  to  compel  a  county  audi- 
tor to  accept  and  approve  the  official  bond  of  a  township 
trustee  duly  elected.' 

§  1586.  Approval  of  bonds  continued. —  Where  a  board  of 
county  commissioners  in  Colorado  adjudge  the  bond  of  a  jus- 
tice of  the  peace  insufficient  and  refuse  to  approve  the  same, 
mam,damus  will  not  lie  to  control  the  board's  discretion  in  the 
matter,  the  board  being  authorized  by  the  statutes  of  that 
State  to  judge  of  the  sufficiency  of  official  bonds  of  that  char- 

i  City  of  Detroit  v.  Hosmer,  Circuit  his  action  in  refusing  to  approve  the 

Judge  (1890),  79  Mich.  384.    See,  also,  bond.    But  whpre  the  oflScer  is  a  ju- 

Itailway    Co.   v.  Circuit   Judge,    31  dicial  one  and  there  is  a  right  of 

Mich.   456 ;    Railway  Co.  v.  Circuit  appeal,  the  question  is  essentially  dif- 

Judge,  44  Mich.  479;  Van  Norman  ferent"    They  then  say: — "There  is, 

V.  Circuit  Judge,  45  Mich.  204;  Mac-  however,  a  decision  directly  declar- 

Lean  v.  Circuit  Judge,  52  Mich.  257 ;  ing  that  mandate  will  lie  to  compel 

Iron  Works  v.  Speed,  59  Mich.  273.  a  board  of  commissioners  to  approve  • 

2  Copland  v.  State  (1890),  126  Ind.  the  bond  of  a  public  officer  or  show 

51 ;  S.  C,  25  N.  E.  Rep.  866.    See,  also,  cause  for  refusing  to  approve  it" 

Gulick  V.  New,  14  Ind.  93,  in  which  Board  &c.  v.  State,  61  Ind.  379,  the 

it  was  held  that  mandamus  will  lie  soundness   of    which    decision    the 

to  compel  a  county  clerk  to  approve  court  doubted.    Of.  as  to  the  duty  in 

the  bond  of  a  sheriff.    In  Board  of  sucli  cases  being  a  judicial  and  not  a 

Comm'rs  of  Knox  County  v.  Johnson  ministerial   one,  State  v.  Dunning- 

(1890),  124  Ind.  145,  the  same  court  dis-  ton,  12  Md.  340 ;  Ex  parte  Harris,  52 

tinguish  Gulick  w.  New,  sttpra,  by  say-  Ala.   87;    s.  G,  23  Am.   Rep.  559; 

ing: — ''The  decision  in  that  case  may  Thompson    v.    Justices,  3    Humph, 

be  sustained  upon  the  ground  that  (Tenn.)  233 ;  Swan  v.  Gray,  44  Miss, 

the  clerk  was  a  ministerial  officer  and  3'93 ;    County  of   Bay  v.   Brock,  44 

that  no  appeal  could  be  taken  from  Mich.  45. 


§  1587.]  MANDAMUS.  153T 

acter.^  Mandamus  will  not  lie  to  compel  county  commission- 
ers to  approve  a  bond  of  a  county  school  superintendent 
where  the  ground  of  their  refusal  is  that  the  bond  was  not 
filed  within  the  time  provided  by  the  statute,  and  that  there- 
fore the  office  is  vacant.^  Nor  will  the  writ  lie  to  compel  the 
approval  of  a  liquor  bond  which  has  been  refused  because  of 
the  insaffici^icy  of  the  sureties,  where  it  appears  there  was 
evidence  to  warrant  such  a  finding.'  Mandamus  has  been 
held  to  lie  to  compel  a  village  to  review,  and  if  sufficient  to 
approve,  a  bond  duly  filed,  as  a  preliminary  step  to  the  grant- 
ing of  a  license  to  keep  a  saloon  before  the  passage  of  an  or- 
dinance suppressing  saloons.* 

§  1587.  To  restore  removed  officials. —  In  ordering  that  a 
mandamus  \>&  made  peremptory  to  compel  the  mayor  of  a 
city  to  restore  to  office  certain  persons  who  had  been  re- 
moved by  him,  the  Supreme  Court  of  Louisiana  has  declared 
thesp  rules : —  Mandamus  may  be  directed  to  corporations 
established  by  law  to  compel  them  to  receive  and  to  restore 
to  their  functions  such  of  their  members  as  they  shall  have 
refused  to  receive,  and  whom  they  shall  have  removed  with- 
out sufficient  cause.  The  district  courts  have  jurisdiction  and 
power  to  examine  into  and  decide  whether  an  officer  of  a  mu- 
nicipal corporation  has  been  removed  from  office  on  charges 
that  are  sufficient  in  law  to  warrant  removal  proceedings,  and 
whether  the  proceedings  have  been  legally  conducted,  in  case 
the  law  authorizes  a  removal  only  for  due  cause.  During  the 
pendency  of  a  mandam,us  proceeding  to  test  the  validity  of  an 
act  of  removal  from  office  of  relators  by  the  mayor,  commis- 
sions intermediately  issued  to  other  persons  cannot  be  given 
the  effect  of  extinguishing  relators'  cause  of  action.  In  case 
charges  have  been  preferred  against  several  municipal  officers 
at  one  and  the  same  time,  who  are  tried  together,  and  are  re- 
moved from  office  by  one  and  the  same  order,  they  have  suf- 

1  Board    of    County    Comtn'rs    v.        » Post  d.  Sparta,  63  Mich.  323 ;  s.  C, 
Grotty,  9  Colo.  318 ;  s.  C,  12  Pac.  Rep.    29  N.  W.  Rep.  721. 

151.  *  Warner  v.  Village  of  Lawrence, 

2  Comm'rs  of  Knox  County  u  62  Mich.  251 ;  s.  c,  28  N.  W.  Rep. 
Johnson,  124  Ind.  145 ;  S.  C,  24  N.  ,E.    844. 

Rep.  148.    Board  v.  State,  61  Ind.  379, 
distinguished. 
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ficient  identity  and  mutuality  of  interest  to  authorize  them  to 
be  joined  as  relators  in  one  and  the  same  momda/mus  prooeed- 
ing.V 

§  1588.  To  compel  execution  of  tax  deed. — ^By  the  stat- 
ute of  Nebraska  the  production  of  a  tax  certificate  to  the 
treasurer  of  a  county,  together  with  proof  that  proper  no" 
tice  of  the  expiration  of  the  tiqje  to  redeem  has  been  legally 
given,  are  conditions  precedent  to  the  right  of  the  treasurer 
to  execute  a  tax  deed.  The  provisions  of  the  statute  as  to 
the  time  and  manner  of  giving  notice  are  mandatory  and 
must  be  substantially  complied  with,  or  the  holder  of  such  a 
tax  certificate  will  not  be  entitled  to  a  treasurer's  deed  for 
lands  purchased  at  a  tax  sale.  So  the  court  in  Nebraska  sus- 
tained the  dismissal  of  a  proceeding  in  'mandamus  to  compel 
a  county  treasurer  to  execute  a  tax  title,  the  petitioner  not 
having  complied  with  the  requirements  of  the  statute)  as  a 
peremptory  mandamus  will  only  issue  against  a  public  oflBcer 
to  enforce  the  performance  of  a  present  duty  imposed  upon 
him  by  law  where  he  is  in  default  in  the  discharge  of  such 
duty.^  Ktv&  ma/nda/n'us  will  not  lie  to  compel  a  county  treas- 
urer to  issue  tax  deeds  of  land  for  which  a  relator  has  paid,  if 
the  return  of  the  treasurer  shows  that  the  money  paid  was 
tendered  back  to  the  relator  the  same  day  and  accepted  by 
him,  and  that  the  lands  had  been  conveyed  to  other  persons 
before  relator  again  tendered  the  money  under  the  Michigan 
statute  relatirig  to  tax  sales  and  titles.'  But  the  State  land 
tax  book  being  a  public  record,  it  has  been  held  in  Michigan 
that  a  dealer  in  tax  titles  has  the  same  right  as  any  other 
citizen  to  inspect  and  examine  it,  and  may  enforce  his  right, 
if  necessary,  by  a  writ  of  mandate.* 

1  State  V.  Shakspeare  (1891),  43  Li  moving  them  from  ofiBce  would  be 

Ann.  93 ;   S.   C,  8  So.   Rep.  893,  in  revoked,  and  they  would  be  restored 

which  the  court  held  that  if  upon  an  to  their  functions  and  franchises, 

examination  of  the  charges  which  2  state  v.  Gayhart  (Neb.,  1893),  51 

were  preferred  against  certain  police  N.  W.  Rep.  746. 

commissioners,  it   was    found    that  SAitcheson    v.    Huebner    (Mich., 

they  did  not  in  law  amount  to  mal-  1893),  51  N.  W.  Rep.  684 

feasance  in  office,  the  order  of  the  *Aitoheson    v.    Huebner    (Mich., 

mayor  of  the  city  of  New  Orleans  re-  1893),  51  N.  W.  Rep.  634 
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§1589.  To  compel  approval  of  contract. —  Upon  applica- 
tion for  a  writ  of  mandamus  to  a  city  council  to  compel  an 
approval  of  a  contract,  where  it  was  determined  that  the  ob- 
jection upon  which  the  council  had  rejected  relator's  contract 
was  merely  technical  and  without  foundation,  still,  as  the  con- 
tract had  been  let  to  another  party,  and  the  work  done,  the 
court,  in  its  discretion,  declined  to  grant  the  writ.'  In  a  simi- 
lar case  the  New  York  Court  of  Appeals  said : —  "  As  an  action 
may  be  maintained  against  the  city,  if  the  right  of  the  relator 
is  clear  and  unquestioned,  according  to  the  authorities  tp 
which  we  have  referred,  he  must  be  left  to  pursue  his  remedy 
in  that  fOrum.  If  his  claim  is  not  well  founded  and  his  right 
to  the  same  is  not  entirely  clear,  then  he  occupies  no  better 
position;  and  even  if  he  had  no  other  remedy  besides  the  writ 
of  mandamus,  the  application  might  v'ery  properly  be  denied 
upon  that  ground."^  A  board  of  public  works  of  a  city 
having  made  a  contract  for  paving  a  street  pursuant  to  in- 
structions from  the  common  council,  the  common  council  may 
reject  the  contract ;  and  having  done  so,  in  the  absence  of 
fraud  or  violation  of  law  in  respect  to  the  lowest  bidder,  man- 
damus will  not  issue  on  relation  of  the  contractors  to  enforce 
the  contract.' 

§  1590.  To  a  county  treasurer  to  refund  taxes. —  In  Iowa 
it  has  been  held  that  where  taxes  in  aid  of  a  railroad  company 
had  been  pollected  by  a  county  treasurer  and  paid  to  the  as- 
signee of  the  company  after  the  tax  had  been  declared  illegal, 
but  the  funds  had  never,  been  mingled  with  those  of  the 

>  Talbot  Paving  Co.   v.    Cominoa  cepted.    The  court  held  that  if  the 

Council  &c.  (Mich.,  1893),  51  N.  W.  relator  established  a  clear  legal  right 

Rep.  933.    See,  also.  State  v.  Board  of  to  the  contract,  he  had  a  remedy  at 

Education  of  Fond  du  Lac,  24  Wis.  law  against  the  city  to  recover  dama- 

683 ;  People  v.  Contracting  Board,  37  ges,  and  so  was  not  entitled  as  of  right 

N.  Y.  378.  to  a  mandamus.    See,  also.  People  v. 

2  People  V.  Campbell,  73  N.  Y.  496,  Havf  kins,  46  N.  Y.  9 ;  Ex  parte  Lynch, 

a  proceeding  by  mandamus  to  com-  3  Hill,  45 ;  Ex  parte  Firemen's  Ins. 

pel  the  commissioner  of  public  works  Co.,  6  Hill,  343 ;  Shipley  v.  Mechan- 

of  the  city  of  New  York  to  enter  ics'  Bank,  10  J.   R.   484;  People  v. 

into  a  contract  with  relator,  as  the  Croton  Board,  49  Barb.  359. 

lowest  bidder  for  work  under  an  ad-  '  Grant  v.  Common  Council   &o. 

vertisement  for  proposals  for  a  street  (Mich.,  1893),  51  N.  W.  Rep^  997, 
improvement  and  his  proposal  ac- 
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county  and  were  not  in  the  treasury  when  a  momdamus  was 
applied  for,  mandamus  would  not  lie  against  such  treasurer 
after  the  expiration  of  his  term,  to  compel  him  to  refund 
the  taxes  so  paid,  nor  against  his  successor  who  never  re- 
ceived any  of  the  moneys  thus  paid,  nor  against  the  board  of 
supervisors  to  require  them  to  issue  a  warrant  ordering  the 
€x-treasnrer  to  refund  the  taxes  illegally  collected.' 

§  1591.  Abatement  of  public  nuisance  —  Canvass  of  elec- 
tion —  To  police  commissioners  to  enforce  law. —  An  appli- 
cation for  a  mandarnms  cannot  be  sustained  by  a  private 
person  in  his  own  name,  against  public  officers,  for  the  abate- 
ment of  a  public  nuisance,  unless  he  is  specially  and  peculiarly 
injured  by  the  nuisance  over  and  above  and'  independent  of 
the  injury  he  receives  as  a  member  of  the  pablic.  Public 
injuries  must  be  redressed  by  public  officers,  but  private  in- 
juries, occasioned  by  public  nuisances,  may  be  redressed  if  the 
parties  are  thus  specially  and  peculiarly  injured.'  Where  the 
return  of  a  township  board  to  an  application  for  mandamus 
to  compel  the  approval  of  a  druggist's  liquor  bond  disclosed 
nothing  showing  that  the  discretionary  power  of  the  board 
was  not  exercised  reasonably  and  in  good  faith,  the  Supreme 
Court  of  Michigan  held  it  proper  to  deny  the  mandamus? 
In  a  case  involving  the  election  of  a  mayor  and  city  officials 
the  Supreme  Court  of  Florida  held  that  the  exercise  of  judg- 
ment, in  canvassing  the  votes,  in  refusing  to  count  a  certain 
ballot  for  the  relator  because  his  name  as  it  appeared  thereon 
was  scratched,  the  marks  being  such  as  to  call  for  this  exer- 
cise of  judgment,  could  not  be  controlled  by  mandamiis."' 
Mandamus  requiring  the  police  commissioners  of  a  city  to  en- 

1  Eyerly  v.  Board  of  Supervisors  80.  See,  also,  Wheeler  v.  Bedford,  54 
(1890),  81  Iowa,  189.'   Of.  Eyerly  v.    Conn.  844 

Jasper  County,  72  Iowa,  150 ;  Same  '  McHenry  v.  Township  Board  of 
V.  Same,  77  Iowa,  470.  See,  also,  Chippewa  (1887),  65  Mich.  9.  See, 
Barnes  v.  County  of  Marshall,  56  also.  Post  v.  Sparta,  63  Mich.  323; 
Iowa,  22 ;  Butler  v.  Board  of  Super-  Wolf  son  v.  Rubicon,  63  Mich.  49 ; 
visors,  46  Iowa,  330 ;  Merrill  v.  Mar-  Vincent  v.  McCosta  County  Super- 
shall  County,  74  Iowa,  28 ;  Cedar  visors,  53  Mich.  340 ;  Potter  v.  Village 
Rapids  &c.  Ry.  Co.  v.  Cowan,  77  of  Homer,  59  Mich.  8;  Parker  v. 
Iowa,  535 ;  Minneapolis  &c.  Ry.  Co.  Portland,  54  Mich.  308. 
V.  Beoket,  75  Iowa,  183.  <  State  v.  Deane  (1887),  33  Fla.  121. 

2  Atwood  V.  Partree  (1888),  56  Conn, 
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force  the  New  York  statute  forbidding  the  sale  of  liquor 
during  certain  hours  and  declaring  it  the  duty  of  every  sherifif, 
constable,  policeman,  etc.,  to  enforce  the  law,  it  has  been  held, 
will  not  lie  unless  it  appears  that  the  officers  mentioned  in 
the  statute  do  not  intend  to  enforce  it.'  A  mandamus  in  such 
a  case  may  be  applied  for  by  any  citizen  or  class  of  citizens 
taking  an  interest  in  the  enforcement  of  the  part  of  the  law 
requiring  the  officers  to  enforce  it.^ 

§  1592.  Obstructions  in  streets  —  Contract  for  improTe- 
ment. —  An  allegation  in  the  complaint  in  a  suit  to  compel  a 
city  by  mandamus  to  remove  an  obstruction  from  a  certain 
alley  that  the  obstruction  was  placed  in  the  alley  by  a  certain 
railroad  company  with  the  consent  of  the  city,  a,nd  that  it  was 
extremely  dangerous  to  pass  along  the  alley  on  account  of 
the  constant  and  swift  motion  of  large  bodies  of  iron,  steel 
and  wood  which  were  constantly  and  rapidly  moved  along 
said  alley,  has  been  held  not  sufficient  to  rebut  the  presump- 
tion of  the  lawful  use  of  the  alley  by  the  city.'  Mandamiue 
to  compel  the  common  council  of  a  village  to  commence  pro- 
ceedings to  remove  obstructions  in  a  street  claimed  to  be  a 
public  highway  will  not  lie  where  the  person  obstructing  the 
street  in  good  faith  denies  that  it  is  a  highway  and  asserts 
title  thereto.*  In  proceedings  where  relator  was  the  lowest 
bidder  for  work  for  a  municipality  and  his  proposal  had  been 
accepted,  to  compel  a  commissioner  of  public  works  to  enter 
into  a  contract  with  him,  the  New  York  Court  of  Appeals 
held  that  if  the  relator  had  a  clear  legal  right  to  the  contract 
he  had  a  remedy  at  law  by  an  action  against  the  municipality 
to  recover  damages,  and  so  was  not  entitled  as  of  right  to  a 
mandamius;  that,  if  the  right  was  not  clear,  the  writ  was 
properly  denied  on  that  ground;  and  that  under  the  circum- 
stances the  granting  or  refusal  of  the  writ  was  a  matter  of 
discretion  in  the  court  below,  with  the  exercise  of  which  the 
appellate  court  would  not  interfere.* 

iJw  re  Whitney  (1889),  3   N.  Y.        ^Frendi  v.   Common  Council   of 
Supl.  838.  South  Haven  (Mich.),  48  N.  W.  Eep. 

2  Jji  re  Whitney,  3  N.  Y.  Supl.  838.     174. 

See,  also.  People  v.  Daley,  37  Hun,  » People  v.  Campbell,  73  N.  Y.  496. 

461.  See,  also,  People  v.  Thompson,   99 

3  State  V.  City  of  New  Albany,  137  N.  Y.  641;  s.  a,  1  N.  E.  Rep.  543; 
Ind.  331 ;  &  C,  36  N.  E.  Rep.  791.  People  v.  Green,  11  Hup,  58 ;  People 
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§  1593,  For  payment  of  claims.— The  Supreme  Court  of 
New  Jersey  has  held  that  a  peremptory  writ  of  mandamvs 
issued  to  enforce  a  judgment  and  execution  against  a  munici- 
pal corporation  will  not  be  quashed  unless  it  clearly  changes 
or  enlarges  in  a  material  matter  the  terms  of  the  alternative 
writ  or  rule  absolute  by  which  it  was  issued.'  And  where  the 
writ  was  served  on  the  assessors  of  taxes,  after  the  duties  of 
the  assessors  were  completed  h^  statute  for  that  year,  the 
writ  will  not  be  quashed,  but  the  time  for  return  extended.* 
In  mandamus  to  a  municipal  ofBcer  against  a  municipality, 
the  petition  must  not  only  show  that  defendant  is  such  officer, 
and  as  such  has  funds  in-  his  hands  applicable  to  the  judgment, 
but  also  that  it  is  his  duty,  or  within  his  power,  to  apply  the 
funds  in  his  hands  to  the  judgment.'  In  Washington  Terri- 
tory it  was  held  that  mandamus  would  not  lie  against  the 
mayor  and  clerk  of  a  city  to  pay  an  attorney's  lien  which  had 
been  filed  on  a  judgment  obtained  for  a  client  against  the 
city,  which  the  client  had  assigned  and  satisfaction  of  which 
had  been  entered  of  record,  where  no  judicial  proceedings 
had  been  had  to  determine  the  amount  or  validity  of  the 
lien  as  against  the  attorney,  the  assignee,  or  the  city,  or  to 
set  the  assignment  or  satisfaction  aside.*  "Where,  as  far  as  it 
appeared,  a  petition  for  mandam,us  to  compel  a  county  board 
to  consider  and  pass  upon  a  claim  of  the  petitioner  showed 
that  the  same  claim  had  been  presented  to  a  former  board 
and  was  then  examined  and  disallowed,  and  that  this  board 
was  a  newly  elected  one,  but  failed  to  show  anything  with 
reference  to  the  grounds  of  disallowance  by  the  former  board 
or  any  fact  which  would  place  the  claim  in  any  better  light 
before  the  new  board,  the  Supreme  Court  of  South  Carolina 
held  that  the  petitioner  had  no  clear  legal  right,  required  for 
the  foundation  of  the  extraordinary  proceeding  by  Tnandavnus? 

%  1594.  The  same  subject  continned. —  In  North  Carolina 
Tnandamus  will  lie  to  compel  a  board  of  county  commission- 

V.  Board  of  Education  &c.  (1889),  5  s  People  v.  Souoy,  36  111.  App.  505. 

N.  Y.  Supl.  393.  *  Chambers  v.  Territory  of  Wash- 

1  State  V.  Assessors  of  Taxes  of  Kali-  ington  (1887),  3  Wash.  T.  380. 

way,  51  N.  J.  Law,  379 ;  s.  c,  17  Atl.  »  State  v.  County  Comrn'ra.  (1887), 

Rep.  133.  28  S.  C.  858. 

'  State  V.  Assessors  of  Taxes  of  Rah- 
way,  51  N.  J.  Law,  379. 
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ers  to  examine  plaintiff's  claim  for  commissions  as  county 
treasurer^ ,  and  report  what,  if  anything,  he  is  entitled  to, 
where: under  the,  statute  the  compensation  of  the  treasurer  is 
fixed  by  the  county  board,'  Memdamus  will  not  issue  to  enforce 
the  payment  of  a  claim  against  a  county  when  there  has  been 
a  delay  of  eight  years  in  demanding  payment  of  the  claim  by 
suit.'  .If  a  board  of  supervisors  of  a  county  refuse  to  give  per- 
sons an  opportunity  to  establish  their  claims  against  the  county, 
'mandamu&  lies  to  compel  them  to  do  so.'  But  a  party  filing 
his  claim  with  the  county  clerk  cannot  put  the  board  of  su- 
pervisors in  default  for  not  passing  upon  the  same,  and  ob- 
tain a  mandamiis  compelling  such  action,  without  appearing 
before  the  board  or  its  committee  and  requesting  •  such  action 
and  offering  to  submit  proof  of  the  correctness  of  his  claim.* 
Where  money  has  been  collected  by  an  incorporated  village 
for  liquor  licenses,  on  refusal  of  the  village  treasurer  to  pay 
over  the  amount  belonging  to  a  school  district  within  the 
limits  of  the  village,  the  district  may  by  mandamus  compel 
him  to  pay  the  same.' 

§  1595.  Title  to  office  and  custody  of  records. —  In  Indi- 
ana it  has  been  held  that  mandaw.us  is  not  available  to  settle 
the  title  to  an  office  as  between  adverse  claimants ;  but  where 
a  person  holds  &  frima  facie  w\A.  uncontested  title  to  the  office, 
or  where  his  title  has  been  adjudicated,  and  finally  established 
by  a  competent  tribunal,  a  writ  of  mandate  may  be  issued  to 
put  him  in  possession."  In  another  case  this  court  has'  held 
that  mandamus  was  the  proper  remedy  to  compel  a  retiring 
officer  to  turn  over  to  his  successor  the  records  and  furniture 
pertaining  to  the  office,  and  that  it  was  not  necessary  to  allege 
in  the  application  that  such  successor  is  eligible  to  the  office  as 
in  quo  warranto,  where  the  claimant  instituting  the  informa- 
tion to  oust  an  incumbent  and  gain  admission  him$elf  must 
aver  and  prove  his  eligibility.'    Also  that  without  regard  to 

1  Koonce  v.  Comm'rs  &c.,  106  N.  C.  »  State  v.  White,  29  Neb.  388 ;  s.  c, 
193 ;  S.  C,  10  S.  E.  Eep.  1038.  45  N.  W.  Rep.  631. 

2  State  V.  Appleby,  25  S.  C.  100.  6  Mannix  v.  State  (1888),  US  Ind. 
'Hickey  v.  Board  of  Supervisors    345. 

(1886),63Mich.94;s.C.,38N.W.  Rep.  TMcGee  «.   State  (1885),   103  .Ind. 

771.  444.    See,  also,  State  v,  Bieler,  87  Ind. 

<Hickey  w  Board  of  Supervisors,  320;   State  v.  Kilroy,  86  Ind.  118; 

63  Micb.  94  Weir  v.  State,  96  Ind.  311. 


1544  MANDAMUS   AUD    QUO   WAEEAHTO.  [§  1596. 

whether  the  votes  of  a  majority  of  all  the  school  trustees  are 
necessary  to  the  valid  appointment  of  a  county  superintendent 
of  schools,  where  such  trustees  recognize  the  appointment  as 
valid,  and  the  appointee  qualifies  and  enters  upon  the  duties 
of  the  office  with  the  acquiescence  of  all  others,  the  latter 
may  compel  his  predecessor  by  mandamus  to  deliver  to  him 
the  records  of  the  office.'  In  an  action  similar  to  that-  in  the 
case  last  cited  the  Supreme  Court  of  Illinois  held  that  the  pe- 
tition for  the  mandamus  having  alleged  that  ai  the  time  of 
the  election  of  petitioner  to  the  office  of  supervisor  the  de- 
fendant "  had  possession  and  control  of  all  the  books,  papers 
and  moneys  belonging  to  the  said  commissioners,"  but  failed  to 
state  that  there  were  any  books,  papers  and  moneys  belong- 
ing to  the  commissioners  was  bad  on  demurrer.^ 

§  1596.  License  to  sell  liquors. —  Mandamus  will  not  lie 
to  compel  municipal  officers  to  issue  a  liquor  license  to  an  ap- 
plicant whose  existing  license  has  more  than  three  months  to 
run."  The  Supreme  Court  of  Indiana  sustained  in  the  case 
cited  the  right  of  the  treasurer  to  decline  to  embarrass  or 
complicate  action  by  receiving  the  money  tendered  him,  as  he 
had  no  authority  to  receive  it  prior  to  the  expiration  of  his 
license.  They  discuss  the  question  of  license  to  sell  liquors  as 
follows : —  "  The  grant  of  a  license  would  not  preclude  action 
by  the  municipal  authorities,  for  a  license  is  not  a  contract. 
A  license  may  be  changed  or  even  annulled  by  the  supreme 
legislative  power  of  the  State  whenever  the  public  welfare 
demands  it."*  A  license  is  a  restrictive  special  tax,  imposed 
for  the  public  good,  and  in  the  exercise  of  the  police  power  of 
the  State.*  As  the  power  to  grant,  withhold  or  annul  licenses 
to  sell  liquor  is  an  exercise  of  the  police  power,  it  foUows  that 
no  limitation  can  be  placed  upon  its  exercise  by  any  statutory 
provision.     It  is  a  power  incapable  of  surrender  or  annihila- 

'McGee  v.  State  (1885),  103  Ind.  Brown  v.  State,  82  Ga.  234;  s.  c,  7 

444.    See,  also.  High,  Extraordinary  S.  E.  Rep.  915 ;  State  v.  Isabel,  40  La. 

Legal  Remedies,  73 ;  Wood  on  Han-  Ann.  840. 

damns,  17.  sEmerich  v.  City  of  Indianapolis, 

iSLavalleu  Song  (1880),  96  111.467.  118  Ind.  279;  Mugler  v.  Kansas,  123 

'State  V.  Bonnell  (1889),  119  Ind.  U. S.  623 ;  Burnside «.  Lincoln Ctounty 

494 ;  s.  C,  21  N.  E.  Rep.  1101.  Court,  86  Ky.  423 ;  State  v.  Mullenhoff, 

*  MoKinney  v.  Town  of  Salem,  77  74  Iowa,  271. 
Ind.  313 ;  Martin  v.  State,  23  Neb.  371 ; 
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tion.*  "It  is  evident,"  said  the  court,  "that  no  right  of  the 
relator  was  invaded  by  the  refusal  of  the  [treasurer]  to  accept 
the  money  tendered,  since  he  could  have  acquired  no  legal 
right  by  securing  the  coveted  license."* 

§1597.  The  same  subject  coiitinned — Hearing  of  com- 
plaint.—  The  statutes  of  Georgia  place  the  power  of  granting 
liquor  licenses  or  refusing  them  in  county  commissioners.  It 
has  been  held  that  mandamus  would  not  lie  to  compel  com- 
missioners to  issue  a  license.'  Under  the  statutes  of  New 
York  the  board  of  excise  of  any  city  may,  and  upon  the  com- 
plaint of  any  resident  of  the  city  "  shall, "  summon  before 
them  any  person  licensed  to  sell  intoxicating  liquors,  and,  if 
satisfied  that  he  has  violated  any  provision  of  the  act,  cancel 
his  license.  Mandamus,  it  has  been  held,  will  lie  to  compel 
commissioners  of  excise  of  a  city  in  New  York  to  decide  a 
complaint  presented  to  them  by  a  resident  of  ,  their  city 
against  a  saloon-keeper  for  keeping  his  saloon  open  on  elec- 
tion day  in  violation  of  the  statutes.*  In  this  case  there  had 
been  unreasonable  delay  in  rendering  a  decision,  and  the 
license  of  the  person  complained  against  was  about  to  expire 
by  limitation.  The  court  held  that  the  facts  justified  the  in- 
ference that  the  delay  was  equivalent  to  a  refusal  to  act  and 
warranted  the  issuance  of  a  peremptory  writ.  As  to  the  con- 
tention that  there  was  in  the  proposed  issuing  of  a  writ  of 
m,andamus  an  interference  with  the  discretion  of  the  excise 
commissioners,  the  court  presented  this  as  its  position  in  the 
matter:  —  It  was  not  intended  by  the  issuing  of  the  writ  to 
interfere  with  the  board  in  the  exercise  of  its  discretion  or 
judgment  in  the  granting  or  refusal  of  licenses.  The  court 
could  not  direct  tlie  board  to  act  in  a  specific  manner,  but  it 
could  command  the  board  to  exercise  the  discretion  and  judg- 
ment vested  in  it.* 


1  McKinney  v.  Town  of  Salem,  77  *  People  v.  Meakim,  56  Hun,  626 ; 

Ind.  213;  State  v.  Woodward,  89Ind.  S.  a,  34  Abb.   N.  C.  477;  10  N.  Y. 

110 ;  Stone  v.  Mississippi,  101  U.  S.  Supl.  161. 

814.  5  People  v.  Meakim  (1890),  56  Hun, 

2 State  V.  Bonnell  (1889),   119  Ind.  636;  s.  C,  34  Abb.  N.  C.  477;  ION. 

494 ;  S.  C,  31  N.  E.  Rep.  1101.  Y.  Supl.  161. 

»  Eve  V.  Simon,  78  Ga,  130. 
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§  1698.  By.  tax-payer  to  compel  investment  of  funds.—  A 

writ  of  momdamusj  it  has  been  held  inNevv  York^  will  issue  upon 
the  application  of  a  tax-payer  to  compel  a  county  treasurer, 
who  has  received  the  amount  of  taxes  collected  from  a  railroad 
during  several  years  and  made  no  application  thereof,  permit- 
ting the  same  to  remain  in  the  general  fund,  to  apply  the  same 
for  the  purchase  of  bonds  for  a  sinking  fund  for  the  redemption 
and  payment  of  bonds  issued  bjj;  a  city  in  aid  of  the  railroad 
as  required  by  the  statutes  of  the  State  in  relation  thereto.' 
Where  it  does  not  appear  in  such  a  case  that  the  county  treas- 
urer has  made  any  disposition  of  such  funds  the  court  will  not 
assume  their  misappropriation,  but  they  will  be  regarded  as 
embraced  in  the  existing  general  fund,  it  appearing  that  that 
fund  contains  more  than  the  aggregate  amount.  Where 
there  has  been  no  misappropriation  of  the  money,  the  duty 
to  invest  it  according  to  law  is  a  continuing  one,  and  the  stat- 
ute of  limitations  does  not  apply  to  defeat  the  tax-payer's  ap- 
plication.^ In  order  to  make  out  a  case  it  is  not  necessary  to 
establish  the  identity  of  the  particular  fund.'  The  fact  that 
the  respondent  did  not  personally  receive  all  of  the  money, 
part  thereof  having  been  paid  to  his  predecessor  in  oiBce,  the 
respondent  having  the  fund  as  successor,  will  not  prevent  the 
issuance  of  a  mandamus  compelling  him  to  make  the  proper 
investment.* 

§  1599.  To  levy  tax  to  pay  a  judgment  —  Previous  de- 
mand.—  In  a  mandamus  proceeding  to  compel  the  authorities 
of  a  city  to  levy  a  tax  to  pay  a  judgment  the  Supreme  Court 
of  Florida  declared  these  rules: — Where  the  writ  alleges  a 
power  in  a  municipal  body  to  levy  taxes,  and  such  power  is 
limited  by  statute  to  a  certain  percentage  upon  the  value  of 
the  taxable  property,  it  is  not  necessary  to  allege  in  the  writ 
that  the  power  has  not  been  exhausted.  The  exhaustion  of 
the  power  by  a  previous  exercise  of  it  is  properly  matter  of 
defense  to  be  set  forth  by  the  ofiBcers  who  are  called  upon  to 

'Spaulding  v.  Arnold,  125  N.  T.  aSpaulding  v.  Arnold,  125  N.  Y. 

194 ;  s.  c,  34  N.  Y.  St.  Rep.  980.   See,  194. 

also,  Clark  v.  Sheldon,  106  N.  Y.  104.  <  Spaulding  v.  Arnold,  135  N.  Y. 

2  Spaulding  v.  Arnold,  125  N.  Y.  194^ 
191    Strugh  V.  Supervisors  of  Jeffer- 
son, 119  N.  Y.  213,  distinguished. 
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exercise  the  power.  Where  a  levy  of  taxes  is  desired  by  a 
judgment  creditor  of  a  municipality  for  the  payment  of  his 
claim  and  his  right  is  based  upon  the  ordinary  statMs  of  a 
judgment  creditor  and  the  power  of  the  board  of  aldermen  to 
make  a  levy,  a  demand  upon  the  proper  officers  for  a  levy  to 
pay  the  judgment  must  be  made  before  relief  by  mandamus 
can  be  had.  It  is  not  necessary  that  the  demand  shall  be  to 
levy  a  special  tax.  A  definite  request  or  demand  to  levy  a 
tax  to  pay  the  judgment  is  sufficient.  A  return  to  an  allega- 
tion in  an  alternative  writ  of  a  request  to  provide  for  the  paj'- 
raent  of  a  judgment  and  a  refusal  to  comply  with  the  request 
that  no  demand  was  made  to  levy  a  8j>eoial  tax  was  held  to  be 
evasive  and  insufficient.* 

§  1600.  The  same  subject  continued. —  A  return  to  a  writ 
of  mandamus  to  compel  a  levy  of  tax  alleging  an  exhaustion 
of  a  power  of  taxation  by  a  board  of  aldermen,  and  referring 
to  an  annexed  resolution  passed  by  them  as  showing  an  ex- 
haustion of  such  power,  the  resolution  not  showing  clearly 
and  with  certainty  that  the  purposes  for  which  the  levy  was 
made  were  of  a  character  which  entirely  exhausts  the  power, 
there  being  no  limitation  upon  the  taxing  power  as  to  certain 
purpos3s,  was  held  to  be  insufficient.  Where  a  return  to  an 
alternative  writ  of  Tnandamus  shows  only  a  partial  exhaustion 
by  respondents  of.  the  po^ver  of  taxation  for  the  year  pending 
its  issue,  as  to  such  year  they  will  be  required  to  levy  only 
the  amount  to  which  the  power  is  shown  not  to  be  exhausted. 
The  writ  of  mandamus  does  not  confer  any  additional  power 
on  a  board  or  officers  to  whom  it  may  be  addressed."    But  if 

•  State  V.  Mayor  &o.  of  Jaetson-  duty,  specially  prescribed  by  law,  no 

ville  (1886),  23  Fla.  21.    As  to  the  de-  demand  is  necessary  to  give  the  op- 

mand  being  necessary  before  the  writ  tion ;  the  oflHcer  knows  it  is  his  duty 

should  issue,  the  court  stud : — "  It  was  to  act  and  when."  People  v.  Eomero, 

not  a  duty  of  the  public,  or  special  18  Cal.  93 ;  Tapping  on  Mandamus, 

official  duty  prescribed  by   statute.  283 ;  Crandall  v.  Amador  County,  30 

The  demand  is  held  necessary,  as  it  is  Cal.  73 ;   I.  &  R.  R  Co.  v.  Plumas 

due  to  the  defendant  that  he  should  County,   37  Cal.   363,   363 ;  State  v. 

have  the  option  of  either  doing  or  re-  Davis,  17  Minn.  439. 

fusing  to  do  what  is  required  of  him  sgtate  v.  Mayor  &c.  of  Jacksonville 

before   application   is  made  to  the  (1886),  33  Fla.  21.    See,  also.  Coy  v. 

court  to  compel  him.  Where  the  act  City  Council  of  Lyons,  17  Iowa,  1 ; 

tu  be  performed  is  a  public  official  United  States  v.  County  of  Clark,  95 
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such  a  levy  proved  insufficient  to  pay  the  relator's  claim, 
whether  the  respondents  would  be  compelled  to  make  addi- 
tional levies,  not  beyond  their  power,  in  subsequent  years,  the 
court  expressed  no  opinion.^ 

§  1601.  Peremptory  or  alternative. —  The  filing  of  oppos- 
ing affidavits,  on  an  application  for  a  writ  of  mandamus  by  a 
discharged  veteran  to  restore  hiin  to  his  position,  that  he  gave 
no  notice  of  his  veteran  rights  till  the  commencement  of  legal 
proceedings  after  the  discharge,  raises  a  question  of  fact,  pre- 
venting the  issue  of  a  peremptory  mandamus?  Allegations 
that  at  an  election  held  for  the  purpose  of  choosing  a  perma- 
nent county  seat  the  town  to  which  it  is  sought  to  have  county 
records  moved  received  a  majority  of  all  the  votes  cast  on 
that  question,  in  a  petition  to  compel  the  county  clerk  to  move 
the  records  to  that  town,  have  been  held  to  be  traversable 
facts,  and  that  an  alternative,  and  not  a  peremptory,  writ  of 
Tnandamus  should  issue  thereon.'  Where  upon  a  petition  in 
mandamxis  an  alternative  writ  is  issued  commanding  a  num- 
ber of  acts,  either  separate  or  connected,  to  be  done  by  the 
defendant,  the  relator  is  entitled  to  a  peremptory  writ  for 
such  distinct  acts  or  parts  of  connected  acts  as  he  may  show  a 
right  to  have  performed,  where  there  is  not  such  mutual 
dependence  between  the  several  acts,  or  parts  of  acts,  that 
they'cannot  be  separated  or  divided.*  Where  a  relator  applied 
to  the  Supreme  Court  of  Florida  for  a  writ  of  mandamus  to 
compel  a  board  of  county  commissioners  to  act  on  his  appli- 
cation for  a  license  to  sell  liquor  from  one  period  of  time  to 
another,  which  time  had  expired  before  the  case  was  reached 
by  the  court,  the  writ  was  ordered  dismissed  for  the  reason 
that  a  peremptory  writ  would  be  without  beneficial  result, 
and  it  was  useless  to  pass  upon  relator's  rights.* 

U.  S.  769 ;  Comm'rs  &c.  v.  Johnson,  2  in  re  Shay,  15  N.  Y.  SupL  488. 

21  Fig.  578.  '  State  v.  Grace  (Oregon),  25  Paa 

'State  V.  Mayor  &c.  of  Jackson-  Eep.  388. 

ville  (1886),  23  Fla.  21.    See  as  to  writ  ■•State  v.  Crites,  48  Ohio  St  142; 

making  out  a  prima  facie  case,  Peo-  s.  c,  26  N.  E.  Rep.  1052. 

pie  V.  Hatch,  33  111.  139 ;  Silver  v.  »  State  v.  Board  of  County  Com'i-s 

People,  45  111.  234 ;  High  on  Extra.  Marion  County  (Fla.),  8  So.  Hep.  749. 
Rem.,  §§  448,  449. 
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§  1602.  Practice  —  Parties. —  A  distingnished  authority- 
says  : — "  When  the  question  is  one  of  public  right  and  the  ob- 
ject of  the  mandamus  is  to  procure  the  enforcement  of  a  pub- 
lic duty,  the  people  are  regarded  as  the  real  party,  and  the 
relator  at  whose  instigation  the  proceedings  are  instituted 
need  not  show  that  he  has  any  special  interest  in  the  result, 
it  being  suflBoient  that  he  is  a  citizen  and  as  such  interested 
in  the  execution  of  the  laws." '  The  Connecticut  Supreme 
Court  said : — "  [The  above]  is  the  rule  when  a  private  citizen 
on  his  own  account  and  without  the  intervention  of  any  pub- 
lic officer  moves  for  a  writ  of  mandamus.  On  the  other  hand, 
some  cases  hold  that  in  matters  of  public  concern  it  is  for  the 
public  officer  exclusively  to  apply  for  the  writ." '  The  prac- 
tice in  Connecticut  permits  the  State's  attorney  to  prosecute 
in  his  own  name  alone.^  Where  proceedings  by  mandamus 
against  municipal  officers  to  compel  the  performance  of  their 
official  duties  have  been  begun,  a  change  in  the  membership 
of  the  office  does  not  so  change  the  parties  as  to  abate  the 
proceedings.^  So,  too,  where  a  mandamus  has  been  brought 
against  a  municipal  officer  in  his  official  capacity,  upon  whom 
service  of  process  has  been  made,  it  may  be  continued  against 
his  successor  without  compelling  the  parties  aggrieved  to 
be^n  de  novo? 

§  1603.  Parties  further  considered. —  Mandamus  proceed- 
ings to  compel  a  railroad  company  to  reconstruct  a  public 
road  which  it  has  taken  may  be  begun  in  Pennsylvania  by  the 
road  commissioners  acting  officially  without  the  consent  of 
the  attorney-general."    One  who  has  furnished  the  means  to 

•High  on  Extraordinary  Remedies,  *  Dillon  on  Munic.  Corp.  (4th  ed.), 

§  431.  §  184;  High  on  Extraordinary  Eem- 

2Doolittle  u  Selectmen  of  Brunt-  edies,§  443;  Moses  on  Mandamus,  200; 

ford  (1890),  59  Conn.  403.    See,  also,  Maddox  v.  Graham,  3  Met.  (Ky.)  56 ; 

Sanger  v.  Comra'rs  &c.,  35  Me.  391 ;  City  of  Louisville  v.  Kean,  18  Binn. 

People  V.  Tracy,  1  Denio,  617 ;  Wil-  9,  13 ;  State  v.  Common  Council  of 

lington  V.  Petitioners,  16  Pick.  105 ;  Madison,  15  Wis.  30 ;  People  v.  Su- 

Linden  v.  Supervisors  &c.,  45  Cal.  6 ;  pervisors  &c.,  100  111.  333 ;  Pegram  v. 

HefEner  v.  Commonvyealth,  38  Pa.  St  Comm'i-s  &c.,  65  N.  C.  115. 

108.  6  Commonwealth  v.  New  York,  P. 

»DoQhttle  V.  Selectmen  of  Brunt-  &  O.  R.  Co.,  138  Pa.  St  58;  s.  a,  30 

ford,  59  Conn.  403.  Atl.  Rep.  951. 

*  Dillon  on  Munio.  Corp.  (4Ui  ed.), 
§  874,  note  8. 
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a  contractdr  for  the  erection  of  water-works  for  a  eitv,  and 
who. has  contracted  to'  purchase  the  works,  which  contract  has 
not  been  completed  because  of  the  city's  refusal  to  accept  the 
works,  it  has  been  held  in  Nebraska,  has  such  interest  as  en- 
titles him  to  apply  for  mandamus  to  compel  the  city:  to  com- 
ply with  its  contract.*  And  under  the  California  statute 
which  provides  for  the  issuance  of  a  writ  of  mandate  "  on  the 
application  of  the  party  benefijjially  interested,"  a  tax-payer 
of  the  district  whose  children  attend  the  school  is  a  proper 
party  to  apply  for  a  writ  of  mandate  to  compel  the  compliance 
of  the  officers  of  the  district  with  a  vote  of  the  electors  as  to 
the  location  of  the  school-house-  site.-  The  fact  that  persons 
are  residents  and  tax-payers  of  a  county  under  the  Oregon 
statute  authorizing  the  allowance  of  the  writ  of  mandamus 
on  the  petition  of  a  "  party  beneficially  interested "  entitles 
them  to  apply  for  mandam,u8  to  compel  the  county  clerk  to 
move  the  records,  and  keep  his  office  in  the  town  alleged  to 
have  been  chosen  as  the  permanent  county  seat  at  an  election 
held  for  that  purpose.' 

§1604.  The  same  subject  continued. —  The  creditor  and 
not  the  district  council  is  the  proper  party  to  petition  for 
mandamius  to  the  district  treasurer  to  compel  the  payment  of 
orders  given  by  the  district  council  for  material  for  public  im- 
provements, even  though  his  refusal  to  pay  impedes  the  pub- 
lic work.*  Where  it  is  res  judicata  that  the  removal  of  a 
police  sergeant  from  office  by  a  city  council  was  unlawful,  it 
has  been  held  in  New  Jersey  that  the  subsequent  incumbent 
was  not  a  necessary  party  to  a  mandamus  proceeding  to  re- 
store the  former  to  the  office.' .  A  person  appointed  to  the 
office  of  crier  being  in  possession  ©f  the  office  cannot  be 
ousted  by  mandamus  against  the  judge  appointing  him,  with- 
out being  made  a  party  to  the  proceeding.'    A  county  tax- 

1  State  V.  City  of  Crete  (Neb.),  49  *  Portland  Stone- Ware  Ca  v.  Tay 

N.  W.  Rep.  373.  lor  (R  I.),  19  Atl.  Rep.  108a 

2 Ely  V.  Board  of  School  Trustees,  "State  v.  Atlantic  City  (N.  X),  19 

87   Cal.    166;    9.    C,    25    Pae.    Rep.  Atl.  Rep.  780. 

340,  overruling  Linden  v.  Alameda  *  People  v.  Wendell,  10  N.  Y.  Supl. 

County,  45  Cal.  7.      "  587. 

'State  V.  Grace  (Oregon),  85  Paa 
Rep;  883. 
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payer  has  such  a  practical  interest  in  the  collection  of  the 
county  taxes  that  a  court  will  entertain  his  petition  for  an 
alternative  mandamus  against  a  tax  collector  who  has  re- 
fused to  accept  poll  taxes  tendered  hy,  and  to  deliver  receipts 
to,  attorneys  in  fact  of  certain  taxables.' 

§  1605.  Pleading. —  The  Missouri  Supreme  Court  has  held 
that  the  alternative  writ  in  their  practice  is  the  first  pleading 
in  a  mandamus  proceeding,  and  stands  in  the  place  of  the  dec- 
laration in  an  ordinary  common-law  action,  and  as  to  suffi- 
ciency of  the  same  has. declared  these  rules: — While  the  alter- 
native writ  in  a  proceeding  under  their  statutes  to  compel  an 
incorporated  town  to  levy  a  tax  to  satisfy  an  execution  against 
it  should  show  that  the  relator  has  no  other  remedy,  it  is  not 
necessary  that  it  be  alleged  that  an  execution  had  been  issued 
and  proved  unavailing.  It  would  be  sufficient  for  the  alter- 
native writ  to  state  that  the  town  has  no  property  whereon 
to  levy  an  execution,  and  has  no  money  in  its  treasury  sub- 
ject to  the  payment  of  the  judgment.  An  allegation  that  the 
treasurer  had  refused  to  pay  the  judgment  was  held  insuffi- 
cient. It  should,  also  appear  by  the  pleadings  that  the  town 
is  incorporated,  and  that  the  town  officers  against  whom  the 
proceeding  is  invoked  have  the  power  to  levy  the  tax  to  sat- 
isfy the  execution.  The  alternative  writ  must  state  facts  in 
an  issuable  form  which  show  that  the  relator  is  entitled  to 
the  relief  sought  at  the  hands  of  the  respondents.^  A  peti- 
tion for  a  m,andam,us  to  compel  a  city  to  lower  a  sidewalli 
which  based  petitioner's  right  to  the  writ  upon  a  certain  ordi- 
nance not  set  forth  except  by  reference  to  a  certain  section  of 
a  municipal  code  has  been  held  fatally  defective.' 

§  1606.  To  compel  payment  of  claims. —  Under  the  Cali- 
fornia statute  which  provides  that  any  person  may  appeal 
from  the  rejection  of  his  claim  by  the  county  auditor  to  the 
county  board,  whose  decision  thereon  shall  be  final,  a  writ,  of 

1  Hawkins  v.  Douglierty  (Del.),  18  888 ;    State   v.  Everett,  53  Mo.  89 ; 

Atl.  Rep.  951,  C;ity  of  Hopkins  v.  Railroad  Co.,  79 

-  Harableton   v.  Town  of   Dexter  Mo.  98. 

(1886),  89  Mo.  188;   s.  c.  mh  nom.  apoople  w.  City  of  Chicago,  27  111. 

State  V.   Bolche,  1  S.  W.  Rep.  234.  App.  217. 
See,  also.  State  v.  Governor,  39  Mo. 
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mandate  will  issue  against  the  auditor  to  pay  a  claim  allowed 
by  the  county  board  on  appeal  from  its  rejection  by  him, 
though  the  rejection  may  have  been  justified  on  its  first  pres- 
entation.^ Mandamus  will  lie  to  compel  the  payment  of 
orders  given  by  the  district  council  for  material  for  public 
improvements  without  action,  when  it  appears  that  the  fund 
out  of  which  payment  is  sought  is  a  special  fund  set  aside  for 
the  special  purpose  for  which  JJie  orders  were  given,  and  the 
expenditure  of  which  is  expressly  given  by  statute  of  Rhode, 
Island  to  the  district  council.^  The  writ  will  lie  to  compel  a 
county  board  to  appropriate  from  the  county  treasury  a  sum 
sufficient  to  meet  one-half  the  expense  of  a  proposed  bridge, 
when  it  is  shown  that  all  the  conditions  imposed  by  the  Illi- 
nois statute  authorizing  such  appropriation  have  been  com- 
plied with.'  It  has  been  held  in  Georgia  that  where  a  judg- 
ment had  been  obtained  against  a  county  for  injuries  to  a 
horse  by  reason  of  a  defective  bridge,  which  the  county  was 
chargeable  with  maintaining,  the  county  commissioners  might 
"be  compelled  hjmandaTnus  to  pay  the  judgment,  because  they 
had  been  granted  by  the  legislature,  under  the  authority  of 
the  cor.stitiition,  power  to  levy  taxes  to  build  and  repair 
bridges,  and  as  incidental  to  this  the  power  and  duty  to  raise 
money  to  pay  such  a  judgment.^ 

§  1607.  Enforcement  of  public  duties.^  It  has  been  held 
in  Florida  that  though  county  commissioners  will  not  be  con- 
trolled by  mandamus  in  the  exercise  of  any  discretion  as  to 
the  character  or  stj'le  of  a  court-house  or  jail  thej'  should 
erect,  or  of  the  offices  they  should  provide,  yet  when  the  duty 
of  erecting  such  buildings  is  imposed  by  la,w,  and  these  or 
other  officers  refuse  to  act,  a  writ  of  mandam,us  may  issue 
to  compel  them  to  execute  the  duties  imposed  upon  them.^ 

1  Faulk  V.  Strother,   84  Cal.   544;  County,  84  111.  303;  Manor  v.  McCall,  5 

s.  c,  24  Pac.  Rep.  110.  Ga.  533 ;  High  on  Extraordinary  Rem- 

-'  Portland  Stone-Ware  Co.  v.  Tay-  edies,  §  34 ;  Dillon  on  Munic.  Corp., 

lor  (R.  I.),  19  Atl.  Rep.  1086.  §  833.    In  State  v.  County  Comm'is. 

'Board  of  Supervisors  v.  People,  supra,  the  court  said : — "Statutes  im- 

24  111.  App.  410.  posing  such  public  duties  would  be- 

*  Bearing  v.  Shepherd,  78  Ga.  38.  come  of  little  moment  if  the  officers 

s  State  V.  County  Comm'rs,  33  Fla.  appointed  to  execute  them  could  say 

39.    See,  also,  Commonwealth  v.  Ses-  that  the  execution  of  them  was  a 

sions,  3  Pick.  414 ;  People  v.  La  Salle  mere  matter  of  their  discretion.'' . 
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Where  the  act  sought  to  have  performed  by  the  governing 
board  is  a  public  duty  in  which  the  people  of  the  whole  mu- 
nicipal corporation  are  interested,  any  citizen  of  the  corpora- 
tion has  the  right  to  become  relator  and  institute  the  proceed- 
ing. It  would  be  unnecessary  for  the  relators  to  show  that  they 
had  any  other  interest  in  the  object  of  the  writ  than  that  of 
mere  private  citizens  interested  in  common  with  the  public  in 
the  performance  of  the  act.' 

§  1608.  To  obtain  possession  of  office. —  Under  the  Cali- 
fornia statute  providing  that  the  writ  of  mandamus  may  issue 
"to  compel  the  admission  of  a  party  to  the  use  and  enjoy- 
ment of  a  right  of  office  to  which  he  was  entitled  and  from 
which  he  is  fully  precluded,"  a  writ  of  mandamus  will  lie 
against  a  board  of  education  to  restore  a  teacher  who  had  been 
"elected"  to  a  position  from  which  she  has  been  removed 
without  cause,  her  right  to  retain  the  position  being  given  by  ' 
express  provision  of  law.'*  The  court  further  held  that  the 
position  of  a  teacher  not  being  an  office,  the  right  to  have  a 
writ  of  mandamus  to  restore  her  to  her  position  was  not 
affected  by  the  fact  that  another  person  had  been  placed  in 
her  position.'  A  mandamus  will  not  be  granted  to  compel 
the  directors  of  a  village  to  receive  the  relator  as  a  member 
of  the  board  to  which  he  has  been  elected,  where  the  answer  ' 
to  the  writ  shows  that  relator  was  not  a  resident  and  free- 
holder of  the  ward  for  which  he  was  elected,  as  required  by 
the  village  charter.*  Mandamus  to  observe  the  provisions  of 
the  New  York  statute  giving  preference  of  appointment  to 
honorably  discharged  Union  soldiers  and  sailors  will  lie,  the 
act  itself  declaring  that  "all  public  officials  are  charged  with 
the  faithful  compliance  with  its  terras,  both  in  letter  and 
spirit."  * 

1  Hull  V.  People  (1870),  57  111.  307.  the  right  in  question  enforced."    Ap- 

See,  also,  County  of  Pike  v.  State,  11  proved  in  City  of  Ottawa  v.  People, 

111.  203,  where  the  court  said  that  48  ID.  333. 

"  where  the  object  is  the  enforce-        2  Kennedy  v.  Board  of  Education, 

ment  of  a  public  right  the  people  are  82  Cal,  483 ;  s.  C,  23  Pac.  Rep.  1043. 
regarded  as  the  real  party,  and  the        '  Kennedy  v.  Board  of  Education, 

relator  need  not  show  that  he  has  83  Cal.  483 ;  s.  C,  23  Pac.  Rep.  1043. 
any.  legal  interest  in  the  result  It  is  *  People  v.  Sheffield,  47  Hun,  481. 
enough  that  he  is  interested  as  a  cit-  ' Sullivan  v.  Gilroy,  55  Hun,  385. 
izen  in  having  the  laws  executed  and 
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§  1609.  ImproTeiiient  of  highways.—  When  it  is  sought 
to  enforce  hy  mandamus  the  perforraance  of  a  public  duty 
by  an  officer  of  a  county,  which  is  coupled  with  the  ex- 
penditure of  the  general  fund  of  the  county,  the  alternative; 
write  ought  to  allege  that  there  was  sufficient  money  belong- 
ing to  the  particular  fund  which  could  legally  be  appropriated; 
to  the  purpose.'  And  the  Supreme  Court  of  Kansas  held  that 
an  answer  in  the  return  of  a  boasd  of  county  commissioners  to 
an  alternative  writ  of  mandamus,  commanding  it  to  appoint 
commissioners  for  the  improvement  of  a  county  road  under 
the  statute  of  that  State  relating  to  public  roads,  alleging  among 
other  defenses  "  that  there  was  not  a  sufficient  sum  of. money 
in  the  general  fund  of  the  county  to  pay  the  current  expenses 
of  the  county  and  make  such  improvements  on  said  road ;  and 
that  the  levy  to  meet  the  current  expenses  of  the  county  was 
so  large  that  if  they  made  a  levy  to  make  the  improvements 
petitioned  for  In  addition  to  the  levy  to  meet  current  ex- 
penses it  would  exceed  the  limit  allowed  by  law ;  or  if  the 
amount  of  the  lev}'^  to  meet  current  expenses  was  reduced  in 
order  to  allow  the  levy  for  such  improvements,  there  would 
not  be  sufficient  funds  to  meet  current  expenses,"  was  a  good 
return  to  the  alternative  writ,  and  it  was  error  to  sustain  a 
demurrer  to  it.^ 

(5)  Quo  Wakeanto. 

§  1610.  Scope  of  proceeding  —  Title  to  office  —  Police- 
man.—  The  question  passed  upon  in  quo  warranto  proceed- 
ings against  one  holding  an  office,  which  holding  is  claimed 
to  be  a  usurpation,  is  the  election  of  the  respondent  and  not 
the  relator.     Quo  warranto  lies  to  remove  the  illegal  incum- 

'  Board  of  Comni'rs  v.  State  (1889);  money  for  the  construction,  thereof, 

42  Kan.  337.  a  writ  of  mandamus  would  issue  for 

2  Board  of  Comm'rs  v.  State,  43  the  enforcement  of  the  obligation, 

Kan.  337.  See,  also,  State  v.  Comm'rs  But  at  the  same  time,  that  before  the 

of  Cloud  County,  39  Kan.   700,  in  peremptory  writ  would  issue  it  must 

■vyhich  it  was  held  that  where  it  was  be  shown  that  the  amount  of   the 

the- imperative  duty  of  a  board  of  general  revenue  fund  permitted  to 

county  commissioners  to  keep  in  re-  be  expended  for  the  repair  of  bridges 

pair  a  public  bridge  of  the  county  for  had  not  been  already  exhausted  by 

which  the  county  had  appropriated  the  board. 
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bent  of  an  office,  and  not  to  put  the  legal  officer  in  bis  place.* 
The  Supreme  Court  of  Michigan  has  held  that  the  position  of 
policeman  of  a  city  was  not  such  an  oflBce  as  authorized  the 
attorney-general  to  file  an  information  by  quo  warranto  in 
that  court  to  test  the  title  to  the  position."  In  the  same  case 
it  was  held  that  the  four  _  respondents  could  nbt  properly  be 
joined  in  one  information.  The  title  of  one  did  not  depend 
upon  the  title  of  any  other;  and  if  it  were  a  case  of  procedure 
by  quo  warranto,  each  would  be  entitled  to  be  proceeded 
against  singly.' 

§  1611.  Validity  of  incorporation  —  Evidence. —  In  a  pro- 
ceeding in  the  nature  of  quo  warranto  to  determine  the  valid- 
ity of  the  incorporation  of  a  village  under  the  Illinois  statute, 
parol  testimony  has  been  held  admissible  to  show  that  the 
territory  sought  to  be  incorporated  had  not  at  the  time  the 
petition  for  incorporation  was  filed  the  population  required 
bj'  the  statute.  And  where  the  petition  for  incorporation  is 
introduced  in  evidence  in  such-  a  suit  by  the  plaintiff  for  the 
purpose  of  contradicting  its  recitals  as  to.  population,  the 
plaintiff  is  not  thereby  estopped  by  such  recitals.*  On  quo 
warranto  against  a  water  company  for  furnishing  impure  and 
unwholesome  water,  judgment  of  ouster  is  properly  denied 
where  the  water  furnished  is  wholesome,  though  impure. 
The  word  "pure,"  in  the  Pennsylvania  statute  requiring 
water  companies  to  furnish  pure  water,  should  be  construed 
to  mean  wholesome  or  ordinarily  pure.* 

§  1613.  Against  municipal  officers  under  void  organiza- 
tion.— Quo  warranto  has  been  held  to  be  a  proper  remedy 
against  persons  acting  as  supervisors  of  a  township  which  had 
been  formed  by  the  division  of  a  township  by  the  county 
supervisors  without  authority  of  law  and  without  jurisdiction 

J  State  V.  Lane  (1889),  16  R  L  630.  '  AttorneyiGenera;!  v.  Cain  (1890X 

See,  also,  Strong,  Petitioner,  SO  Pick.  84  Mich.  233 ;  s.  c,  47  N.  W.  Rep.  484. 

484,  497.  .  *  Kamp  v.  People  (111.,  1898),  30  N. 

2  Attorney-General  v.  Cain  (1890),  E.  Rep.  680. 

84  Midi.  233;  S.  C,  47  N.  W.  Rep.  »  Commonwealth  ».  Towanda  Wa- 

484.    See,  also,  People  v.  De  Mill,  15  ter-works  (Pa.),  15  Aa  Rep.  440. 
Mich.  182;  Throop  v.  Laiigdota,  40 
Micb.  686. 
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as  was'  claimed,  in  laying  out  the  same,  and  whose  acts  were, 
therefore,  null  and  void.^ 

§  1613.  Usurpation  of  franchise  by  a  city  —  Parties.—  It 

has  been  held  in  California  that  where  the  facts  show  that  a 
city  is  a  municipal  corporation  and  as  such  claims  and  exer- 
cises the  right  and  power  to  govern  and  tax  the  inhabitants  of 
certain  territory  in  addition  to  that  described  in  its  charter,  the 
right  and  power  thus  claim e(r  and  exercised  is  a  franchise, 
in  addition  to  and  distinct  from  that  of  being  a  corporation." 
And  the  exercise  of  such  power  by  a  municipal  corporation 
over  the  inhabitants  of  territory  outside  of  its  charter  limits 
is  a  usurpation  of  a  franchise  for  which  the  attorney-general 
is  authorized  by  the  statutes  of  California  to  bring  an  action 
in  the  name  of  the  people  in  the  nature  of  quo  warranto?  In 
an  information  questioning  the  legality  of  the  incorporation 
of  a  town  or  city,  and  where  the  theory  of  an  attack  upon  the 
right  of  city  officials  to  exercise  their  offices  is  that  there  is 
no  such  corporation,  then,  held  the  Supreme  Court  of  Texas,  it 
would  seem  that  the  pretended  corporation  should  not  be 
made  a  party.  It  is  sufficient  to  proceed  against  the  persons 
assuming  to  compose  the  governing  body.  And  it  is  of  no 
consequence  that  one  of  the  relators  in  such  an  action  resided 
in  the  pretended  city.  Though  the  pretended  corporation  is 
not  a  party,  as  in  order  to  oust  the  respondents,  the  govern- 
ing board,  under  the  information  it  would  be  necessary  to  es- 
tablish the  fact  that  the  attempted  incorporation  of  the  cor- 
poration was  void  from  the  beginning,  it  was  not  error  to  so 
declare  in  the  judgment.*  It  was  urged  that  rendering  judg- 
ment dissolving  the  corporation  was  error  because  the  city 

'  Territoiy  of  Dakota  v.  Armstrong  84  III.  163 ,  People  v.  Carpenter,  24 

(1889),  6  Dak.  336 ;   s.   a,  50  N.  W.  N.  Y.  86. 

Rep.  833.  See,  also,  State  v.  Brad-  2  gan  Jos§  Gas  Co.  v.  January,  57 
ford,  33  Vt  50;  People  v.  Clark,  70  Cal.  616;  Spring  Valley  Water-works 
N.  Y.  517;  Chesshire  v.  People,  116  v.  Schottler,  63  Cal.  106-109;  Mem- 
Ill.  493;  s.  G,  6  N.  E.  Rep.  486;  State  phis  &c.  R  Co.  r.  Comm'rs,  113  U. 
V.  Borough  (N.  J.),  10  Atl.  Rep.  877 ;  S.  619 ;  Pierce  v.  Emery,  33  N.  H.  507 ; 
High,  Ex.  Rem.,  §  684 ;  People  v.  Willamette  Mfg.  Co.  v.  Ban*k  of  Brit- 
La  Rue,  67  Cal.  536 ;  S.  &,  8  Pac.  Rep.  ish  Columbia,  119  U.  S.  191. 
84 ;  State  v.  Board  (N.  J.),  14  Atl.  Rep.  '  » People  v.  City  of  Oakland  (1891), 
560 ;  People  v.  Riordan,  73  Mich.  508 ;  93  Cal.  611 ;  s.  G,  28  Paa  Rep.  807. 
a  c,  41  N.  W.  Rep.  483 ;  State  v.  Par-  <  Ewing  v.  State  (1891),  81  Tex.  172. 
ker,  35  Minn.  315 ;  Renvvick  v.  Hall, 
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was  not  made  a  party  defendant  to  the  suit.  To  this  the 
court  said: — "If  the  city  had  even  been  legally  incorporated, 
and  if  the  object  of  the  suit  had  been  to  dissolve  the  corpora- 
tion for  non-user  or  misuser,  or  to  oust  it  from  the  exercise 
of  franchises  not  conferred  by  its  charter,  it  should  have  been 
made  a  respondent  in  the  information."  * 

§  1614.  Commoil  council  as  judge  of  election. —  It  was 

urged  in  an  Ohio  case  that  by  the  provision  of  the  statutes  of 
that  State  that  "the  council,  and  when  of  two  branches, 
each  branch,  shall  be  the  judge  of  the  election,  returns  and 
qualifications  of  its  own  members,"  a  common  council  of  a 
municipal  corporation  was  made  the  exclusive  judge  of  the 
right  of  its  members  to  seats  in  the  council,  and  that  a  writ 
of  quo  warranto  would  not  lie  in  any  such  case.  But  the  Su- 
preme Court  held  that  while  under  the  statute  the  council 
was  the  exclusive  judge  of  the  election  of  its  members,  quo 
warranto  might  be  maintained  against  a  person  who  assumed 
the  exercise  of  the  office  of  member  of  the  council  from  a 
ward  which  had  no  legal  existence,  or  under  an  election  held 
without  lawful  authority,  the  attempt  by  him  under  such  cir- 
cumstances to  exercise  its  functions  being  a  mere  usurpation.^ 

§  1615.   Mandamus  and  quo  warranto  distinguished. — 

Mam,dam.us,  it  has  been  held  in  Kansas,  will  not  lie  to  compel 
one  of  the  members  of  a  board  of  county  commissioners  and 
the  county  clerk  to  recognize  a  person  as  county  commis- 
sioner who  has  had  a  judgment  rendered  against  him  in  a  con- 
test proceeding,  instituted  to  determine  who  was  elected  to 
such  office,  and  who  has  also  been  ousted  from  the  office  by  a 

'  Ewing  V.  State,  81  Tex.  172.  for  that  duty  belongs  to  the  branch 

2  State  V.  O'Brien  (1890),  47  Ohio  of  the  council  in  which  the  seat  is 

St  464 ;  s.  c,  25  N.  E.  Eep.  121.  State  claimed ;  but  they  can  decide  the 

t>.  Berry  (1890;,  47  Ohio  St  232,  dis-  question  whether  there  was  an  office 

tinguished.  See,  also,  Commonwealth  or  vacancy  to  be  filled."    Common- 

V.  Leech,  44  Pa.  St  332 ;  Common-  wealth  v.  Fowler,  10  Mass.  290 ;  At- 

wealth  V.  Meeser,  44  Pa.  St  341.    In  torney-General  v.  Holihau,  29  Mich, 

the  last  case  the  court  in  holding  116 ;  People  v,  Riordan,  41  N.  W.  Rep. 

that  quo  waiTanto  was  the  proper  482 ;  People  v.  Gartlaod  Council,  73 

remedy,     said :  —  "■  The     Supreme  Mich.  508 ;  s.  C,  42  N.  W.  Rep.  687 ; 

Court  cannot  inquire  whether  the  Commonwealth  v,  Allen,  70  Pa.  St. 

election    was    regularly  conducted,  465. 
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judgment  of  the  district  court  in  proceedings  in  quo  warranto} 
WJien  an  office  is  already  filled  hy  a  person  who  has  been  ad- 
mitted and  sworn  and  is  in  by  color  of  rights  a  mandamus 
is  never  issued  to  admit  another  person.  The  proper  remedy 
for  the  applicant  is  by  proceedings  in  quo  warranto?  It  has 
been  held  that  where  the  county  court  has  found,  as  appears 
by  its  records,  that  proper  petitions  have  been  presented  to 
it  for  the  formation  of  a  drainage  district  upon  proper  notice, 
and  the  commissioners  have  been  appointed,  such  commis- 
sioners, even  though  proper  notices  were  not  given,  will  be- 
come a  corporation  de  facto  under  the  drainage  act  of  Illinois, 
and  its  existence  cannot  be  questioned  collaterally,  as  in  an 
attempt  to  defeat  an  application  for  judgment  upon  unpaid 
special  assessments  made  by  the  corporate  authorities.  Their 
authority  to  act  can  only  be  questioned  by  quo  warranto} 

§1616.  Florida  decisions  on  qno  warranto— Council  as 
judges  of  election. —  The  Supreme  Court  of  Florida  has  con- 
sidered the  constitutional  provision  in  relation  to  the  matter 
and  held  that  the  power  to  issue  writs  of  quo  wdrrcmto  given 
to  the  Supreme  Court  therein  embraces  information  in  the 
nature  of  quo  warranto.  .  They  also  sustained  the  constitution- 
ality of  the  statute  which  authorizes  any  person  claiming  title 
to  any  office  exercised  by  another  to  file  an  information  in 
the  name  of  the  State  against  the  person  exercising  the  same, 
and  to  set  up  therein  his  own  claim  upon  the  refusal  of  the 
attorney-general  to  do  so ;  and  that  an  allegation  in  an  informa- 
tion that  a  specified  town  "  is  a  municipal  corporation,  duly  in- 
corporated under  the  laws  of  the  State  of  Florida  and  pursuant 
to  the  statutes  of  the  State  of  Florida  in  that  behalf,  and  was 
such  municipal  corporation"  on  a  particular  day  designated,  was 
a  sufficient  allegation  of  the  incorporation  of  the  town  under 

iSwartz  V.  Large  (1891),  47  Kan.  IlL  437;  President   and  Ti-ustees  v. 

304 ;  s.  c,  27  Pac.  Rep.  993.  Thompson,  20    111.   197;    Tisdale  v. 

^Swartz  V.  Largo  (1891),  47  Kan.  President  and  Trustees  of  Minonk, 

304 ;  s.  a,  27  Pac.  Eep.  993.  See,  also,  46  III.  9 ;  Kettering  v.  Jacksonville, 

Bonner  v.  State,  7  Ga.  473;  People  v.  50  111.  39;  Town  of  Geneva  v.  Cole, 

Scrugham,  20  Barb.   202;    King  v.  61  111.  397;  Aldermen  «.  School  Di- 

Mayor    of    Colchester,  2    Durnf.   &  rectors,  91  111.  179;  Osbornw:  People, 

East,  359 ;  Moses  on  Mandamus,  150.  103  111.  224 ;   Trumbo  v.  People,  75 

,    3  Blake  v.  People  (1884),  109  111.  504.  IlL  562. 
Sec,  also.  Coles  County  v.  Allison,  23 


§  1617.]  QUO    WAEEANTO.  1659 

the  general  law  for  the  incorporation  of  cities  and  towns, 
there  being  no  special  statute  incorporating  the  town  referred 
to;  and  that  the  provision  of  the  general  municipal  corpora- 
tion law  of  the  State,  that  the  "  city  or  town  council  shall  have 
the  power  and  authority  to  judge  of  the  election,  returns  and 
qualifications  of  its  own  members,"  did  not  of  itself  vest  the 
council  with  exclusive  jurisdiction  to  try  the  right  of  a  per- 
son to  the  office  of  councilman  or  alderman,  and  thereby  de- 
prive the  courts  of  power  to  try  the  same  in  a  proceeding  by 
information  in  the  nature  of  a  quo  warranto} 

§  1617.  Practice  in  Massachusetts  —  Contest  of  elections. 

Where  there  is  a  dispute  as  to  the  incumbency  of  a  public 
office,  the  Massachusetts  Supreme  Court  has  declared  regard- 
ing their  practice  as  follows :  — "  When  the  title  to  an  office 
can  be  tried  on  qito  warranto,  a  judgment  of  ouster  is  con- 
clusive evidence  that  the  defendant  does  not  lawfully  hold  the 
office,  although  he  may  have  duly  received  the  certificate  of 
election.  Under  our  practice,  when  there  is  a  contest  con- 
cerning the  election  of  a  merabm"  of  a  hoard  composed  of 
more  than  one  ^v&on,  mandamus  has  been  used  to  compel 
the  members  of  the  board  to  admit  the  petitioner  if  he  is 
found  by  the  court  to  have  been  elected  a  member,  and  also 
to  compel  the  person  who,  instead  of  the  petitioner,  has  in- 
truded himself  into  the  office,  to  refrain  from  performing  the 
duties  of  the  office.  The  use  of  the  writ  of  mandamus  to  try 
the  title  to  an  office,  and  to  put  one  person  out  of  and 
another  person  into  an  office  is  undoubtedly  unusual,  and  op- 
posed to  the  weight  of  authority  in  other  jurisdictions.  But 
the  nature  of  proceedings  in  mandamus  under  our  statutes 
seems  well  adapted  to  accomplish  these  results  in  a  case  like 
the  present.  The  title  of  the  incumbent  to  the  office  is  in- 
involved  in  the  determination  of  the  title  of  the  petitioner; 
the  hearing  on  the  application  for  the  writ  may  be  had  upon 
the  petition,  the  court  may  summon  in  "any  person  having 

'State  V.  Andeison  (1890), 26  Fla.  S.  C,  3  Am.  St  Eep.  753;  People  v. 
,240;  s.  c,  8  So.  Rep.  1.  See,  also,  Hall,  80  N.  Y.  117;  Kendall  v.  Cam- 
State  V.  Gleason,  13  Fla.  190.  As  to  den,  47  N.  J.  Law,  117 ;  State  v.  Fitz- 
tlie  question  of  exclusive  jurisdiction  gerald,  44  Mo.  425 ;  Exs  parte  Heath, 
of  councils,  McCrary  on  Elections,  3  Hill,  43, 
S  U'y;  State  v.  Kemp,  69  Wis.  470; 
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or  claiming  a  right  or  interest  ia  the  subject-matter,"  and 
if  an  alternative  writ  is  issued  the  petitioner  may  traverse 
"any  material  facts  contained  in"  the  return.'  The  reported 
cases  in  which  this  remedy  appears  to  have  been  used  related 
to  the  election  of  a  town  officer  who  was  but  one  of  a  board.^ 
In  each  of  these  cases,  as  we  infer  from  the  published  report, 
the  office  claimed  by  the  petitioner  was  claimed  by  another 
person,  who  had  intruded  himself  into  the  office,  and  was  per- 
forating its  dufes  with  the  assent  of  the  other  members  of  the 
board.  This  question  of  remedy  was  considered  in  [the  case 
cited  in  the  note],'  and  the  court  expressed  the  opinion  that 
mandamus  would  lie  to  place  one  in  an  office  which  was  actu- 
ally filled  by  another,  although  the  incumbent  had  not  been 
removed  by  a  quo  warranto.  This  opinion,  however,  was  not 
necessary  to  the  decision."  * 

§  1618.  Quo  warranto  against  municipal  corporation. — 

The  information  by  quo  warranto  will  lie  directly  against  a  de 
facto  or  pretended  municipal  corporation  for  the  usurpation 
of  corporate  franchises,  or  to  oust  it  from  the  enjoyment  of 
the  privileges  thereof.  The  question  in  such  a  case  goes  di- 
rectly to  the  rights  of  such  corporation  to  exercise  the  corpo- 
rate franchises,  and  its  lawful  existence  is  not  admitted  bv 
naming  the  corporation  as  respondents  and  bringing  the  pro- 
ceeding directly  against  it.'  The  Supreme  Court  of  Minne- 
sota said :  —  "  Municipal  as  well  as  private  corporations  can 
only  exist  by  the  authority  of  the  State.  They  derive  their 
franchises  from  the  State,  and  it  is  therefore  the  peculiar 
province  of  the  State  to  inquire  into  the  misuser  or  usurpa- 
tion of  such  franchises.  Assuming  the  existence  of  a  corpo- 
ration, a  private  citizen,  if  he  has  sufficient  interest  to  support 

» Public  Statutes  (Mass.),    ch.  186,        » State  v.  Tracey  (Minn.,  1892),  ru 

§g  13-16.  N.  W.  Eep.  613,  quo  warranto  pro- 

sputoamttLangley,  133  Mass.  204;  ceedings  to  test  the  validity  of  the 

Conlin  v.  Aldrich,  98  Mass.  557.  incorporation  of  a  village.    See,  also. 

» Strong,  Petitioner,  20  Pick.  484,  State  v.  Bradford,  32  Vt  53 ;  People 

496.  V.  Clark,  70  N.  Y.  518;  State  v.  At- 

*  Luce    V.   Board    of    Examiners  lantic  Highlands,  50  N.  J.  Law,  457 : 

.(.1890),  153  Mass.  108 ;  s.  c,  26  N.  E.  s.  c,  14  Atl.  Rep.  550 ;  1  Dillon  on 

Uep.    419,    followed    in    Keough   r.  Munic.   Corp.,   §  265;    2  Dillon  on 

Board  of  Aldermen  &c.  (Mass.),  31  N.  Munia  Corp.,  §  1080. 
E.  Rep.  387. 
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the  application,  may  by  this  proceeding  be  allowed  to  con- 
test the  right  of  an  alleged  intruder  to  an  office  of  such  cor- 
poration. But  where  the  object  is  to  test  the  right  of  a 
corporation  to  exercise  the  corporate  franchise,  a  privilege 
derived  from  the  sovereign,  the  information  must  be  filed  by 
the  attorney-general  on  behalf  of  the  State.  The  proceeding 
is  necessarily  one  of  a  public  nature  and  must  be  prosecuted 
by  and  in  behalf  of  the  public.  In  such  cases  it  is  not  insti- 
tuted for  the  redress  of  private  grievances  or  the  enforcement 
of  private  rights."  ^ 

§  1619.  Jurisdiction  of  court. —  In  Nebraska  it  has  been 
held,  upon  an  information  in  the  nature  of  quo  warranto, 
wherein  it  was  claimed  that  the  relator  and  plaintiff  was 
elected  to  the  office  of  county  attorney,  and  the  defendant 
had,  during  the  term,  intruded  and  usurped  the  office,  that 
the  provisions  of  the  election  law  in  that  State  entitled  "  Con- 
testing elections  "  were  cumulative,  and  were  not  an  exclusive 
remedy.  In  such  an  action  the  information  may  be  tiled  by 
the  complaining  party,  when,  if  brought  in  the  Supreme 
Court,-  the  attorney-general,  or  if  in  the  district  court  the 
county  attorney,  having  been  requested,  shall  refuse  to  appear 
and  file  it.  Under  the  statutes  of  Nebraska  the  Supremo 
Court  has  original  jurisdiction  in  an  action  of  quo  warram.to 
to  determine  conflicting  claims  to  a  public  office.^  In  Ne- 
,  braska  it  has  been  held  that  an  information  in  the  nature  of 
quo  wa/rraMo,  filed  against  the  incumbent  of  an  office  for  the 
sole  purpose  of  having  a  judicial  determination  as  to  who 
possessed  the  power  of  appointment  to  that  office,  it  being 
apparent  that  the  defendant  would  remain  in  office  whatever 
might  be  the  decision,  should  be  dismissed.' 

1  State  V.  Tracey  (Minn,  1892),  51  30  Pa.  St  417;   Regina  v.  Staples,  9 

N.  W.  Rep.  613,  discharging  the  writ  Best  &  S.  928,  note ;  People  v.  Bridge- 

for  not  being  in  the  name  of  the  at-  Co.,  13  Colo.  11 ;  s.  C,  21  Pac.  Rep. 

torney'-general  tliough  indorsed -with  898;    Commonwealth   v.    lusul-ance 

his    approval.      See,    also,    Heard's  Co.,  5  Mass.  330. 

Short  Extr.  Rem.,  717,  719 ;  State  v.  « State  v.  Frazier  (1890).   38  Neb. 

Vickers,  51  N.  J.  Law,  180;  S.  C,  17.  438. 

Atl.  Rep.  153 ;  State  v.  Turnpike  Co.,  3  State  v.    McCullough   (1888),    30 

31  N.  J.  Law,  13 ;  Murphy  v.  Bank,  Neb.  154. 
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§  162^0.  Election  contests — Bales  in  Colorado.— As  to 

the  jurisdiction  of  courts  in  quo  warranto  proceedings  to 
determine  rights  to  office  the  Supreme  Court  of  Colorado 
have  declared  the  rules  governing  in  their  State  to  bo  as  fol- 
lows:—  Unless  the  legislative  intent  to  take  away  the  juris- 
diction of  courts  by  information  in  the  nature  of  quo  war- 
ranto is  so  clearly  expressed  as  to  be  practically  beyond  a 
reasonable  doubt,  it  remains  uijclisturbed.  When  the  consti- 
tution commands  the  legislature  to  provide  a  method  and 
form  for  the  trial  of  "  election  contests,"  the  statute  passed 
in  obedience  to  such  command  is  exclusive  as  to  such  contests, 
though  no  exclusive  words  be  employed.  But  a  proceeding 
by  the  people  in  the  nature  of  quo  warram,to,iov  the  purpose 
of  trying  the  incumbent's  title  to  office,  regardless  of  the 
claimant's  right,  is  not  an  "  election  contest,"  within  the 
meaning  of  this  phrase  in  the  constitution.  And  statutes 
passed  by  the  legislature  in  obedience  to  the  constitutional 
mandate  relating  to  contested  elections  do  not  deprive  the 
courts  of  jurisdiction  to  inquire  by  quo  warranto  into  usurpa- 
tions and  unlawful  holding  of  office.^  Nor  does  the  constitu- 
tional provisions  extending  the  right  at  the  trial  of  "  election 
contests"  to  open  ballot-boxes  and  examine  the  ballots  found 
therein  forbid  the  exercise  of  this  privilege  in  quo.  warranto 
proceedings.  And  one  possessing  the  qualifications  of  "  free- 
holder, resident  and  elector  "  is  not  disqualified  from  acting 
as  relator  in  quo  warranto  proceedings  by  reason  of  having 
been  the  opposing  candidate  for  the  office  in  question.* 

§  1621.  Title  to  office  —  Practice  in  Micliigan In  a  well- 
considered  case  the  Michigan  Supreme  Court  has  declared  as 
fixed  by  the  decisions  of  that  State  certain  principles  as  to  the 
impropriety  of  allowing  litigation  by  a  private  relator  of  the 
title  of  his  adversary  to  office  in  mandamus  proceedings  and 
as  to  quo  warranto  proceedings  which  may  be  summarized  as 

1  People  V.  Londoner  (1889),  13  Colo.  Hardin  v.  Governor,  63  Ga.  588 ;  State 

303.    See,  also,   as  to  the  remedies  v.  Shay,  101  Ind.  86 ;  State  v.  Adams, 

being  cumulative,  Darrow  v.  People,  8  65  Ind.  393 ;  Commonwealth  v.  Allen, 

Colo.  417;  State  v.  Camden,  47  N.  J.  70  Pa.  St  465;  State  v.  Franois,  88 

Law,   64;' State  f.  Kempf,   69  Wis.  Mo.  557. 
470;  People  v.  Hall,  80  N.  Y.  117; 
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follows ;  —  The  only  way  to  try  titles  to  Office  finally  and  con- 
clusively is  by  quo  warranto.  Even  when  mandamus  is  issued 
to  seat  a  person  who  produces  the  proper  evidence  of  title  to 
an  office,  it  does  not  settle  the  title  at  all.  A  bill  in  equity  will 
not  lie  to  determine  between  two  municipal  bodies  asserting 
the  same  power  of  appointment,  but  the  boundaries  of  their 
franchises  must  be  determined  by  quo  warranto.  A  bill  in 
equity  only  lies  in  aid  of  quo  warranto  where  expressly  au- 
thorized by  statute,  and  never  to  determine  the  usurpation  of 
office  or  franchises.  Under  the  system  in  Michigan,  while  a 
private  person  may  have  a  valuable  interest  in  an  office,  the 
courts  have  always  treated  it  as  a  public  trusty  in  which  the 
public  interest  is  paramount.^  Although  a  relator  may  be 
brought  into  the  record  in  quo  warranto  cases  as  a  claimant  of  an 
office,  yet  he  is  not  a  necessary  party  and  has  no  control  over 
the  litigation.  The  proceeding,  although  of  a  mixed  character, 
is  technically  an  information  for  misdemeanor,  and  oucter  of 
the  usurper  is  not  its  only  purpose.  It  may  continue  after  his 
tenure  expires,  and  the  court  may,  if  it  chooses,  punish  him  by 
fine.^  The  default  of  a  defendant  in  a  quo  warranto  case  leads 
to  his  ouster  but  not  to  judgment  for  relator.'  The  relator 
in  aqiu>  warranto  case  cannot  withdraw  and  influence  the  pros- 
ecution in  favor  of  defendant  or  any  one  else.*  Quo  warranto 
cases  begun  at  the  circuit  cannot  be  brought  to  the  Supreme 
Court  of  Michigan  without  the  intervention  of  the  attorney- 
general  as  the  representative  of  the  State.' 

'  Frey  v.  Michie  (1888),  68  Mich.  323.        <  People  v.  Knight,  13  Mich.  230. 

2  People  V.  Hartwell,  13  Mich.  506 ;        *  Babcock  «.  Hanselman,  56  Mich. 
People  V.  Miller,  16  Mich.  205.  27. 

'People  V.  Connor,  13  Mich,  338; 
People  V.  Molitor,  23  Mich.  341. 
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§  1623.  Introductory. 
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Taxes  on  real  property. 

1633.  The  same  subject  continued. 
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junction. 
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1688. 
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1639. 

The  same  subject  continued. 

1638.  No  injunction  against  irregu- 
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Misappropriations. 
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1629. Void  taxes. 
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1630.  Injunctions  against  munici- 
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Injunction      further      illus- 

pal taxation. 

trated. 

1631.  Taxes  on  personal  property. 

1643. 

The  same  subject  continued. 

§  1632.  Introductory. —  It  is  stated  by  Judge  Cooley  that 
the  constitutional  guaranty,  coming  down  from  Magna  Charta, 
which  provides  that  no  man  shall  be  deprived  of  his  life,  lib- 
erty or  property  except  by  the  judgment  of  his  peers  and 
the  law  of  the  land,  is  as  much  applicable  in  tax  cases  as  in 
any  other.  But  this  constitutional  guaranty  is  not  to  be  so 
construed  as  to  render  if  necessary  that  each  individual  case 
in  which  the  property  of  the  citizen  is  taken  by  the  State 
by  way  of  taxation  shall  be  the  subject  for  a  trial  and  a  ver- 
dict of  a  jury.  Such  a  construction  would  emasculate  the 
tax-levying  power  of  the  legislative  bodies  of  the  different 
departments  of  our  government.  It  would  leave  to  a  jury  the 
right  of  saying  whether  the  tax  of  each  individual  citizen 
should  be  levied.  Such  a  procedure  was  clearly  not  contem- 
plated either  by  the  law-abiding  Englishmen  who  wrung  the 
Magna  Charta  from  the  unwilling  hands  of  John,  or  by  our 
nearer  ancestors  who  framed  our  constitution  as  a  monument 
of  law  and  order.  And  it  is  clearly  and  universally  estab- 
lished that  proper  legislation  imposing  taxation  and  provid- 
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ing  summary  methods  of  collecting  these  taxes  without  re- 
course to  judge  or  jury  is  constitutional.* 

§  1623.  The  same  subject  continued. —  The  proper  exer- 
cise of  the  tax-levying  power  is  not  therefore  unconstitutional 
even  though  the  tax  acts  prescribe  a  summary  method  of  pro- 


•Cooley  on  Taxation,  47,  48,  cit- 
ing Cruilcsbanks  v.  Charleston,  1  Mo- 
Cord,  360 ;  State  v.  Mayhevv,  3  Gill, 
487, 497 ;  Harper  v.  The  Commission- 
ers, 23  Ga.  566 ;  State  v.  Frazier,  48 
Ga.  137;  Hagar  v.  Supervisors  of 
Yolo,  47  Cal.  233;  Cowles  v.  Brittam, 
2  Hawks,  204 ;  Commissioners  v.  Mor- 
rison, 22  Minn.  178 ;  Davis  v.  Clinton, 
55  la.  549;  Howe  v.  Cambridge,  114 
Mass.  388 ;  Harris  v.  Wood,  6  T.  B. 
Mon.  641;  Doe  v.  Deavors,  11  Ga. 
79,  86;  Kelly  v.  Pittsburgh,  104  U.  S. 
78;  Hagar  v.  Reclamation  District, 
111  U.  S.  701.  In  the  case  last  cited 
it  was  said  by  Mr.  Justice  Field,  re- 
ferring to  that  clause  of  the  four- 
teenth amendment  which  provides 
that  no  State  shall  deprive  any  per- 
son of  life,  liberty  or  property  with- 
out due  process  of  law :  — "  The 
clause  in  question  means,  therefore, 
that  there  can  be  no  proceeding 
against  life,  liberty  or  property  which 
may  result  in  the  deprivation  of 
either  without  the  observance  of 
those  general  rules  established  in  our 
system  of  jurisprudence  for  the  se- 
curity of  private  rights.  Hurtado  v. 
California,  110  U.  S.  516,  536.  The 
appellant  contends  that  this  funda- 
mental principle  was  violated  in  the 
assessment  of  his  property,  inasmuch 
as  it  was  made  without  notice  to  him 
and  without  his  being  afforded  any 
opportunity  to  be  heard  respecting  it, 
the  law  authorizing  it  containing  no 
provision  for  such  notice  or  hearing. 
His  contention  is  that  notice  and  op- 
portunity to  be  heard  are  essential  to 
render  any  proceeding  due  process  of 


law  which  may  lead  to  the  depriva- 
tion of  life,  liberty  or  property.  Un- 
doubtedly where  life  and  liberty  are 
involved  due  process  requires  that 
there  be  a  regular  course  of  judicial 
proceedings,  which  imply  that  the 
party  to  be  affected  shall  have  notice 
and  an  opportunity  to  be  heard ;  so 
also  where  title  or  possession  of  prop- 
erty is  involved.  But  where  the 
taking  of  property  is  in  the  enforce- 
ment of  a  tax,  the  proceeding  is  nec- 
essarily less  formal,  and  .whether 
notice  to  him  is  at  all  necessary  may 
depend  upon  the  character  of  the 
tax  and  the  manner  in  which  its 
amount  is  determinable.  The  neces- 
sity of  revenue  for  the  support  of  the 
government  does  not  admit  of  the 
delay  attendant  upon  proceedings  in 
a  court  of  justice  and  they  are  not  re- 
quired for  the  enforcement  of  taxes 
or  assessments.  As  stated  by  Mr.  Jus  - 
tice  Bradley  in  his  concurring  opin  ■ 
ion  in  Davidson  v.  New  Orleans: — 
'In  judging  what  is  "due  process  of 
law "  respect  must  be  had  to  the 
cause  and  object  of  the  taking, 
whether  under  the  taxing  power,  the 
power  of  eminent  domain,  or  the 
power  of  assessment  for  local  im- 
provements, or  some  of  these ;  and  if 
found  to  be  suitable  or  admissible  in 
the  special  case  it  will  be  adjudged 
"due  process  of  law ; "  but  if  found 
to  be  arbitrary,  oppressive  and  un- 
just, it  may  be  declared  to  be  not 
"  due  process  of  law." '  The  power 
of  taxation  possessed  by  the  State 
may  be  exercised  upon  any  subject 
within  its  jurisdiction  and  to  any  ex- 
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eedure  for  the  cdllectiori  of  the  taxes.  The  taxes  collected  by 
such  legislation  are  collected  by  the  "  law  of  the  land  "  and  by 
"due  process  of  law.'"  But  it  is  equally  well  established 
that  the  law  will  permit  no  abuse  of  this  donstitutional  power 
either  on  the  part  of  legislatures  or  on  the' part  of  the  minis- 
terial officers  charged  with  the  collection  of  the  tax.''  And 
further  it  is  a  well-settled  principle  that  a  tax-payer  has  a 
limited  property  right  in  the  pdDceeds  of  taxation  and  can  in- 
voke the  aid  of  the  courts  to  prevent  or  redress  the  wrong  suf- 
fered by  him  as  a  tax-payer  by  the  wrongful  or  illegal  use  of 
those  proceeds  on  the  part  of  the  public  officials.'  It  will  be 
seen,  therefore,  that  the  objects  for  which  the  citizen  has  a  right 
of  action  as  a  tax-payer  naturally  resolve  themselves  into 
two  classes : —  (1)  To  prevent  or  redress  wrongs  arising  from 
the  wrongful  and  illegal  imposition  and  collection  of  taxes. 
(2)  To  prevent  or  redress  wrongs  arising  from  the  wrongful 
or  illegal  use  of  the  proceeds  of  taxation.  It  will  be  the  in^ 
tention  of  the  writer  to  follow  this  classification  in  the  follow- 
ing discussion  of  tax-payers'  actions. 

§  1624.  Remedies  for  illegal  taxation^ In  general.-^ 

There  are  in  all  the  States  statutes  providing  for  the  revis- 
ion and  correction  of  erroneous  aid  illegal  taxation,  and  it  is 
to  these  statutes  that  the  individual  tax-payer  must  look  for 
redress  in  the  case  of  such  taxation.  It  is  quite  beyond  the 
scope  of  this  chapter  to  treat  even  generally  the  subject  of 
relief  in  individual  cases  of  wrongful  taxation.  For  the  dis- 
cussion of  these  intricate  and  interesting  questions  the  reader 

tent  not  prohibited'  by  the  constitu-  strained  by  provisions  of  the  federal 

tion  of  the  United  States.    As  said  constitution,  the  power  of  the  State 

by  this  court: — 'It  may  touch  prop-  aato  the  mode,  form  and  extent  of 

erty.  in  every  shape  in  its  natural  taxation  is  unlimited  where  the  suhr. 

condition,  in  its  manufactured  form  jects  to  which  it  applies  are  within 

and  in  its  various   transmutations,  her  jurisdiction  (citing  State  Tax  on 

And  the  amount  of  the  taxation  may  Foreign-held    Bonds,  15   Wall.  300, 

be  determined  by  the  value  of  the  319).'" 

property,  or  its  use,  or  its  capacity  or  i  See  authoi'ities  cited  in  preceding 

its  productiveness.     It   may  touch  section. 

business  in  the  almost  infinite  forms  ^  Cooley  on  Taxation,  746. 

in  which  it  is  conducted,  in  prof ea-  '  Crampton  v,  Zabripkie,  101  TJ,  S, 

sion,  in  commerce,  in  manufactures  601,  and  auihoritiea  cited  under  sue- 

or    in    transportation.    Unless    re-  ceeding  sections. 


§  1625.] 


TAX-PAYEES     ACTIONS. 


1567 


is  referred  to  the  several  excellent  monographs  which  treat  of 
the  subject  of  taxation.'  The  writer  will  attempt  to  discuss 
onlyithose  cases  in  which  the  tax-payer  acts  not  alone  as  an  in- 
dividual but  as  the  representative  of  a  class  of  tax-payers,  and 
seeks  to  prevent  or  redress  wrongful  and  illegal  taxation  on 
behalf  of  that  class.  It  is  obvious  tliat  such  cases  will  arise 
almost  exclusively,  before  the  actual  collection  of  the  tax. 
After  the  tax  has  been  collected  each  tax-payer  must  in  gen- 
eral take  individual  action,  to  recover  his  proportipn  of  the 
tax.^ 

§  1626.  Iignnctions  against  taxes rThis  is  of  course  the 

most  natural  and  the  most  usual  method  of  procedure  to  be 
adopted  by  a  tax-payer  to  prevent  the  collection  of  an  illegal 
tax.  The  law,  however,  hedges  about  with  many  restrictions 
the  use  of  this  remedy,  as  will  be  seen.     It  may  be  stated  as  a 


1  See  Judge  Cooley's  thorough  and 
philosophic  work  on  Taxation,  and 
also  Mr.  Desty's  able  and  exhaustive 
"American  Law  of  Taxation,"  in  the 
preface  of  which  he  states  that  he 
has  examined  about  ten  thousand 
cases  and  has  exhausted  the  reports 
of  the  courts  of  last  resort  in  all  the 
States  and  Territories  to  the  date  of 
publication  (1884).  The  tax  laws  of 
the  different  States  are  also  treated 
in  various  works  relating  to  the  stat- 
utes of  individual  States,  as,  for  ex- 
ample, the  useful  treatise  of  Mr. , 
Davies  on  the  New  York  statutes 
concerning  taxation. 

2  This  action  will  be  in  general  in 
assumpsit  for  money  had  and  re- 
ceived. Grand  Bapids  w  Blakeley, 
40  Mich.  367.  The  courts  regard  these 
actions  with  disfavor,  and  in  order 
that  they  may  be  maintained  success- 
fully the  following  conditions  must 
co-exist : — "  The  authority  to  levy 
the  tax  or  to  levy,  it  upon  the  prop- 
erty in  question  must  be  wholly 
wanting  or  the  tax  itself  wholly  un- 
authorized, in  which  cases  the  assess- 


ment is  not  simply  irregular  but 
absolutely  void.  3.  The  money  sued- 
must  have  been  actually  received  by 
the  defendant  corporation  and  re- 
ceived by  it  for  its  own  use  and  not 
as  an  agent  or  instrument  to  assess 
and  collect  money  for  the  benefit  of 
the  State  or  other  public  corporation 
or  person.  And  3.  The  payment  by  the 
plaintiff  must  have  been  made  upon 
compulsion,  as,  for  example;  to  ■  pre- 
vent the  immediate  seizure  of  his 
goods qrthe  arrest  of  his  person,  and 
not  voluntarily.  Unless  these  condi- 
tions concur,  paying  under  protest 
will  not  without  statutory  aid  give 
a  right  of  recovery."  8  Dillon  on 
Munic.  Corp.,  §  940.  It  has  been  held 
by  the  Supreme  Court  of  the  United 
States  that  the  payment  of  taxes 
under  a  general  protest  in  writing, 
where  no  special  or  active  steps  had 
been  taken  and  no  immediate  seizure 
thi-eatened,  was  not  compulsory  in 
the  necessary  sense,:  and  that  the 
taxes  so  paid  coflld  not  be  recovered. 
Union  Pac.  R  Co.  v.  Dodge  Co. 
Comm'rs  (1878),  98  U.  8.  541. 
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general  principle  that  the  interference  of  the  courts  with  the 
collection  of  public  taxes  is  to  be  exercised  with  the  greatest 
caution  through  obvious  reasons  of  public  policy,  and  that  ex- 
cept in  extreme  cases  a  court  of  equity  will  not  interfere  by 
injunction  with  the  collection  of  taxes.'  There  are,  however, 
exceptions  to  the  general  rale  that  equity  will  not  interfere 
by  injunction  to  prevent  the  collection  of  a  tax.  These  ex- 
ceptions are  well  stated  by  Mr.  Desty : — "  The  general  rule 
that  equity  will  not  interfere  is  subject  to  three  exceptions: — 
First,  where  the  proceedings  will  necessarily  lead  to  a  mul- 
tiplicity of  suits ;  second,  where  they  lead  to  the  commission 
of  irreparable  injury  to  the  freehold ;  third,  where  the  claim 
of  the  adverse  party  is  valid  on  its  face.^  In  order,  how- 
ever, to  obtain  relief  by  injunction  from  a  court  of  equity, 
the  tax-payer  must  establish  a  perfect  case  at  equity. 

§  1626.  The  same  subject  contlnned  —  Be^nisites  for  in- 
janction. —  The  Supreme  Court  of  the  United  States  has 
clearly  defined  the  requisites  for  successfully  maintaining  a 
suit  in  equity  for  an  injunction  to  restrain  the  collection  of  a 
tax,  in  The  State  Kailroad  Tax  Cases.'  These  were  bills  of 
injunction  to  restrain  the  collection  of  taxes  assessed  on  cer- 
tain railroads  in  Illinois.  It  was  there  said  by  Mr.  Justice 
Field:  —  "It  has  been  repeatedly  decided  that  neither  the 

•  Allen  V.  B.  &  O.  E.  Co.,  114  U.  S.  354 ;  Susquehanna  Bk.  v.  Broome  Co., 

311;  State  Railroad  Cases,  92  U.  S.  25  N.Y.  312;  Richmond  u  Crenshaw, 

575;  Dow  v.  Chicago,  11  WalL  108;  76  Va.  936;  Green  i7.  Mumford,  5  R  L 

Hanne  winkle  v.  Georgetown,  15  Wall.  472 ;  Chicago,  B.  &  Q.  E.  Co.  v.  Siders, 

548;  King  V.  Wilson,  1  Dill.  C.C.  555;  88  111.  .320;    Brooks  v.  Shelton,  47 

Union  Pac.  R  Co.  v.  Lincoln  Co.,  3  Miss.  243 ;  South  Platte  Land  Co.  v. 

Dill.  C.  C.  297;  The  Liberty  Bell,  23  Crete,  11  Neb.  347;   Frost  v.  Flick, 

Fed.  Rep.  843 ;  Lemont  v.  Singer  &c.  1   Dak.   131 ;  State  Cent   R.   Co.  v. 

Co.,  98  111.   94;    First  Nat   Bk.   of  Mutchler,  41  N.  J.  Law,  96 ;  Miller  u 

Shawneetown  v.  Cook,  77  IlL  622;  Gorman,  38  Pa.  St  309;  Insurance 

Welland  v.  Comstock,  58  Wis.  565 ;  Co.  v.  Yard,  17  Pa.  St  331 ;  Challiss 

Montgomery  v.  Sayre,  65  Ala.  564 ;  v.  Comm'rs,  15  Kan.  53 ;  Albany  &c. 

Carrothers  v.   Clinton   Dist   Bd.  of  Mining  Co. «.  Auditor-Gen'l,  37  Mich. 

Education,  16  W.  Va.  527;  Floyd  v.  398;  Windsor  v.  Field,  1  Conn.  279. 

Gilbreath,  27  Ark.  675 ;  Covington  u  22  Desty  on  Taxation,  667,  citing 

Rockingham,  93   N.   C.   134 ;    Stiltz  Kennedy  v.  City  of  Troy  .  14  Hun, 

V.  Indianapolis,  81  Ind.  582 ;  Savings  308 ;  Clark  v.  Village  of  Dunkirk,  12 

&  Loan  Soc.  v.  Austin,  46  Cal.  416 ;  Hun,  181. 

Vanover  v.  Terrell  Co.  &c,  27  Ga.  8  93  U.  8,  575. 
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mere  illegality  of  the  tax  complained  of,  nor  its  injustic-e,  nor 
its  irregularity,  of  themselves  give  the  right  to  an  injunction 
in  a  court  of  equity.'  The  government  of  the  United  States 
has  provided,  both  in  the  customs  and  in  the  internal  revenue, 
a  complete  system  of  corrective  justice  in  regard  to  all  taxes 
imposed  by  the  general  government,  which  in  both  branches 
is  founded  upon  the  idea  of  appeals  within  the  executive  de- 
partments. If  the  party  aggrieved  does  not  obtain  satisfac- 
tion in  this  mode,  there  are  provisions  for  recovering  the  tax 
after  it  has  been  paid  by  suit  against  the  collecting  officer. 
But  there  is  no  place  in  this  system  for  an  application  to  a 
court  of  justice  until  after  the  money  is  paid.  That  there 
might  be  no  misunderstanding  of  the  universality  of  this  prin- 
ciple, it  was  expressly  enacted  in  1867  that  '  bo  suit  for  the 
purpose  of  restraining  the  assessment  or  collection  of  any  tax 
shall  be  maintained  in  any  court.'  ^  And  although  this  was 
intended  to  apply  alone  to  taxes  levied  by  the  United  States, 
it  shows  the  sense  of  congress  of  the  evils  to  be  feared  if 
courts  of  justice  could  in  any  case  interfere  with  the  process 
of  collecting  the  taxes  on  which  the  government  depends  for 
its  continued  existence.  It  is  a  wise  policy:  It  is  founded 
on  the  simple  philosophy  derived  from  the  experience  of  ages, 
that  the  payment  of  taxes  has  to  be  enforced  by  summary 
and  stringent  means  against  a  reluctant  and  often  adverse 
sentiment;  and  to  do  this  successfully  other  instrumentalities 
and  other  modes  of  procedure  are  necessary  than  those  which 
belong  to  courts  of  justice.'  In  this  latter  case  [referring  to 
Dow  V.  Chicago],  this  court,  after  commenting  upon  the  nec- 
essary reliance  of  the  State  governments  upon  the  prompt 
collection  of  the  taxes  for  their  support  and  maifltenance,  and 
the  ill  consequences  of  interference  with  their  proceedings  in 
that  matter,. says: — 'No  court  of  equity  will  therefore  allow 
its  injunction  to  issue  to  restrain  their  action  except  where  it 

1  Citing  Mbers  v.  Smedley,  6  Johns.       ^TJ.  S.  Rev.  Stat,  §  3234. 
CL  37 ;  Dodd  v.  Hartford,  25  Conn.       8  Citing  Cheatham  v.  United  States; 
232;  Green  v.  Mumford,  5  E.  I.  478;    93  U.  S.  85 ;  MoKall  v.  United  States, 
Messert  v.  Sttpervisors  of  Columbia,    7  Wall.  132 ;    Dow  v.  Chicago,  11 
5©  Barb.  190;    DoW  v.  CWtago,  11    Wali  108. 
Wall  108 ;  Hannewintle  v;  George- 
town, 15  WalL  548. 
99 
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may  be  necessary  to  protect  the  citizen  whose  property  is 
taxed,  and  he  has  no  adequate  remedy  by  the  ordinary  pro- 
cesses of  law.  It  must  appear  that  the  enforcement  of  the  tax 
would  lead  to  a  multiplicity  of  suits  or  produce  irreparable  in- 
jury, or,  when  the  property  is  real  estate,  throw  a  cloud  upon 
the  title  of  complainant  before  the  aid  of  a  court  of  equity  can 
be  invoked.'  So  in  the  case  of  Hannewinkle  v.  Georgetown,* 
the  court  says : — '  It  has  been  thp  settled  law  of  this  country 
lor  a  great  many  years  that  an  injunction  bill  to  restrain  the 
collection  of  a  tax  on  the  sole  ground  of  the  illegality  of  the 
tax  cannot  be  maintained.  There  must  be  an  allegation  of 
fraud,  that  it  creates  a  cloud  upon  the  title,  that  there  is  ap- 
prehension of  a  multitude  of  suits,  or  some  cause  presenting 
a  case  of  equity  jurisdiction.'  We  do  not  propose  to  lay  down 
in  these  cases  any  absolute  limitation  of  the  powers  of  a  court 
of  equity  in  restraining  the  collection  of  illegal  taxes,  but  we 
may  say  that  in  addition  to  illegality,  hardship  or  irregularity, 
the  case  must  be  brought  within  some  of  the  recognized 
foundations  of  equitable  jurisdiction,  and  that  mere  errors,  or 
excess  in  valuation,  or  hardship,  or  injustice  of  the  law,  or  any 
grievance  which  can  be  remedied  by  a  suit  at  law,  either  be- 
fore or  after  payment  of  taxes,  will  not  justify  a  court  of 
equity  to  interpose  by  injunction  to  stay  collection  of  a  tax." ' 

§1627.  Keq^uisites  for  injunction  continued. —  "We  see, 
therefore,  that  it  is  necessary  for  a  good  case  at  equity  to  be 
made  out.  It  is  essential  that  there  should  be 'such  circum- 
stances in  the  case  as  bring  it  within  the  jurisdiction  of  equity. 
These  circumstances  cannot  of  course  be  exhaustively  detailed. 
The  discretion  of  the  court,  acting  along  the  line  of  precedents, 
must  determine  whether  the  case  is  properly  cognizable  by  a 

1 15  Wall.  548.  the  State.  These  officers  and  the 
2  The  State  Railroad  Tax  Cases,  93  manner  in  which  they  shall  exercise 
U.  S.  575,  615.  The  learned  judge  their  functions  are  wholly  beyond 
further  says  that  "  another  reason  the  power  of  the  court  when  so  act- 
why  a  court  should  not  thus  interfere  ing.  The  levy  of  taxes  is  not  a  judi- 
as  it  would  in  any  transaction  between  cial  function.  Its  exercise  by  the 
individuals  is,  that  it  has  no  power  constitutions  of  all  the  States  and  by 
to  apportion  the  tax,  or  to  make  a  the  theory  of  our  English  origin  is 
new  assessment,  or  to  direct  another  exclusively  legislative."  Citing  Heine 
to  be  made  by  the  proper  officers  of  v.  Levee  Comm'rs,  19  Wall.  660. 
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court  of  equity.  Among  the  circumstances  may  be  men- 
tioned the  ordinary  gronnd  for  equitable  jurisdiction,  such  as 
the  fact  tliat  the  collection  of  the  tax  would  produce  multi- 
plicity of  suits;  *  but  if  the  suits  have  already  been  instituted, 
the  injunction  will  not  be  allowed.*  Or  equity  may  obtain 
jurisdiction  if  it  be  alleged  and  shown  that  irreparable  injury 
will  ensue  unless  the  collection  of  the  tax  is  restrained  by  in- 
junction.' It  must  not  only  appear  by  averments  upon  the 
face  of  the  bill  that  such  irreparable  injury  will  ensue,*  but 
the  facts  must  also  be  stated  so  that  the  court  can  judge  of 
the  truth  of  the  averments.'  An  injunction  will  be  allowed 
where  there  is  indubitable  evidence  of  fraud  in  the  assess- 
ment or  collection  of  the  tax ;  but  the  assessment  or  collection 
must  be  shown  to  be  fraudulent  and  not  merely  irregular  or 
erroneous.* 

§  1628.  No  injunction  against  irregular  taxes. —  It  is  con- 
ceded learning  that  injunction  will  not  lie  to  restrain  the  col- 
lection of  a  tax  upon  the  ground  of  any  mere  irregularity  in 
the  assessment  thereof.'  The  high  authority  of  Chancellor 
Kent  supports  this  doctrine,  which  has  been,  followed  by  the 
courts  of  nearly  all  the  States.'    Says  that  learned  jurist :  —  "I 

•  Carrothers  v.  Board  of  Education,  33  Ind.  468 ;  Tainter  v.  Lucas,  29 
16  W.  Va.  337;  George  v.  Dean,  47  "Wis.  375;  Thatcher  v.  People,  79  IlL 
Tex.  73 ;  Guest  v.  City  of  Brooklyn,  597 ;  State  Cent  R.  Co.  v.  Mutchler, 
69  N.  Y.  506.  It  will  be  observed,  41  N.  J.  Law,  96.  See,  also,  author- 
however,  that  this  doctrine  is  applied  ities  cited  in  §  1636,  supra. 

with  very  great  circumspection.  '  In  Wisconsin  the  rule  has  been 

2  Mt  Zion  V.  Gillman,  14  Fed.  Rep.  relaxed.    The   courts  of  that  State 

133.  concede  the  principle  of  the  doctrine 

'  Oliver  v.  Memphis  &c.  R.  Co.,  30  set  forth  in  the  text ;  but  they  have 

Ark.  138.  gone  much  further  than  the  courts 

*  Bitter  v.  Patch,  13  Cal  298.  of  other  States  in  holding  that  irreg- 
s  1  High  on  In  junctions,  377 ;  Bitter  ularities  of  assessment   render  the 

V.  Patch,  13  Cal.  398.  tax  void  and  not  voidable.    Acting 

«  Chicago  &o.  B.  Co.  v.    Cole,    75  on  the  theory  that  these  irregularities 

111.  591 ;  Lewis  v.  Spencer,  7  West  wholly-  avoid  the  tax,  they  have  al- 

Va.  689 ;  Cleghorn  v.  Postlethwaite,  lowed  injunctions  with  greater  free- 

43  Bl.  428 ;  Paul  v.  Pacific  R.  Co.,  4  dom.    Salscheider  v.  Fort  Howard, 

Dill.  C.  C.  35 ;  Lemont  v.  Singer  &c  45  Wis.  519 ;  Marsh  v.  Supervisors  of 

Co.,  98111.  94  Clark  Co.,  42  Wis.  502;  Hersey  v. 

1  The  State  Railroad  Tax  Cases,  93  Supervisors  of  Barron  Co.,  37  Wis. 

U.  S.  575;  LeRoy  v.  New  York,  4  75. 
Johns.  Ch.  352;  Gulf  R.  Co.  v.  Black, 
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caBUot  find  that  the  court  interferes  in  cases  of  this  kind 
where  the  act  complained  of  was  done  fairly  and  impartially, 
according  to  the  best  judgment  and  discretion  of  the  assess- 
ors; and  a  precedent  once  set  would  become  very  embarass- 
ing  and  extensive  in  its  consequences."  He  continues:  — 
"  There  must  have  been  a  thousand  occasions  and  opportuni- 
ties for  the  exercise  of  such  an  appellate  jurisdiction  in  the 
history  of  the  jurisprudence  and  practice  of  the  English  Court 
of  Chancery,  if  such  a  jurisdiction  existed,  and  yet  we  find  no 
precedent  to  direct  us.  ...  I  apprehend  that  it  would 
require  special  provision  by  statute  to  authorize  chancery  to 
interfere  with  these  assessbients."  ^ 

§  1639.  Void  taxes On  the  other  hand,  if  the  tax  is  as- 
sessed and  levied  under  a  law  absolutely  void,  the  cases  hold 
with  considerable  unanimity  that  relief  by  injunction  will  be 
allowed.  Thus,  in  Illinois,. where  the  legislature  appointed 
drainage  commissioners,  and  in  contravention  of  the  consti- 
tution attempted  to  give  them  authority  to  assess  taxes,  and 
lands  were  sold  for  the  non-payment  of  such  assessments,  an 
injunction  was  allowed  against  the,  issuing  of  the  tax  deeds.^ 
And  if  for  any  reason  the  tax  law  is  void,  injunction  will  lie.' 
So  also  if  the  tax,  although  levied  under  a  valid  statute,  has 
been  imposed,  assessed  or  levied  by  persons  who  ha;ve  no  au- 
thority, de  facto  or  d&  jure,  to  act,  the  collection  of  the  tax 
may  be  enjoined.*  And  if  the  tax  is  levied  on  property 
wholly  exempt,  equity  will  enjoin  its  enforcement.* 

§  1630.  Inj auctions  against  municipal  taxation. —  It  is 

stated  by  Mr.  High  that  "the  courts  of  equity  have  been  in- 
clined, in  cases  of  assessments  by  municipal  corporations,  to 

•■te  Roy  u  Ne w  York,  4  Johns.  Ch.  *  Morrison  «■  Wasson,  79 ,  Ind.  477 ; 

35a  Union  Trust  Co.  v.  Weber,  96  UL  346; 

*Gage   v..  Graham,    57   UL    144;  Ramsay  u  Hoeger,  76  111.  433 ;  Mun- 

Knowlton  u  Supervisors,  9  Wis.  410;  son  v.  Minor,  33  111.  595;  St  Glair?;. 

Bristol   V.  Johnson,  34   Mich.   123;  Board  of  Appeals,  74  Pa.- St  252. 

Footew.  Linck,  5  McLean,  616.    But  *  United  States  v.-  Lee,  108  Ui  S. 

see  Exchange  Bank  v.  Hines,  3  Ohio  202;  Washington  &a  Church  ti-New 

St  591;   Crawford  v.  Bradford,  23  York,  20  Hun,  397 ;  Kimball  tt  Mer- 

Fto.  404  chanta':'<Sa>...G!&,  89.I1L  eil: 

»2  Desty    on    Taxation,  670,   and 
cases  cited. 
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relax  somewhat  the  stringency  of  the  rule  of  non-interference 
as  applied'  to  the  collection  of  State  taxes,  and  relief  by  in- 
junction has  been  more  freely  granted  against  the  collection 
of  municipal  taxes  than  in  cases  affecting  the  collection  of 
revenues  by  the  State.  And  while  it  is  difficult  to  perceive 
any  sufficient  reason  for  such  distinction,  the  distinction  itself 
remains." '  The  reason  indicated  by  Mr.  Justice  Field  in  The 
State  Kailroad  Tax  Cases  ^  seems  to  the  author  satisfactory. 
"  Whether,"  he  says,  "  the  same  rigid  rule  should  be  applied 
to  taxes  levied  by  counties,  towns  and  cities  we  need  not  here 
inquire ;  but  there  is  both  reason  and  authority  for  holding 
that  the  control  of  the  courts  in  the  exercise  of  power  over 
private  property  by  these  corporations  is  more  necessary  and 
is  nnaccompanied  by  many  of  the  evils  that  belong  to  it  when 
affecting  the  revenue  of  the  State."  ' 

§  1631.  Taxes  on  personal  property. —  In  addition  to  the 
other  restrictions  on  the  remedy  of  a  tax-payer  by  injunction, 
it  is  the  uniform  modern  rule  that  where  the  tax  the  collec- 
tion of  which  is  sought  to  be  restrained  affects  personal  and 
not  real  property  injunction  will  not  lie.*     The  reason  of  the 

•  2  High  on  Injunctions,  §  536.  being  contested  in  Henry  v.  Greg- 
2  93  U.  S.  575,  615.  ory,  29  Mich.  68,  decided  last  year, 
'  The  State  Railroad  Tax  Cases,  92    In  other  States  it  is  supported  by 

U.  S.  575,  615.  a  strong  preponderance  of  auth'or- 

*  Milwaukee  v.  JKoeffler,  116  TJ.  S.  ity.  Brewer  v.  Springfield,  97  Mass. 
319;  Dow  V.  Chicago,  11  Wall.  108;  153;  Durant  v.  Eaton,  98  Mass.  469 
Lockwood  V.  St  Louis,  34  Mo.  20;  Loud  v.  Charleston,  99  Mass.  208 
Mayor  v.  Baldwin,  57  Ala.  61 ;  Sear-  Whitney  v.  Boston,  106  Mass.  89 
ing  V.  Heavysides,  106  III.  85 ;  Bald-  Hunnewell  v.  Charleston,  106  Mass. 
win  V.  Tucker,  16  Fla.  258 ;  Bradish  350 ;  Rockingham  Saving  Bank  v. 
V.  Lucken,  38  Minn.  168.  In  Young-  Portsmouth,  53  N.  H.  17 ;  Dodd 
blood  V.  Sexton,  33  Mich.  406,  Judge  v.  Hartford,  25  Conn.  333 ;  Ritter 
Cooley  said :  — "  It  was  decided  at  an  v.  Patch,  12  Cal.  298 ;  Worth  v.  Fay- 
early  day  in  this  State  that  equity  etteville,  Winst  Eq.  (N.  C.)  70 ;  Van 
had  no  jurisdiction  to  restrain  the  Cott  v.  Supervisors,  18  Wis.  34'8'; 
collection  of  a  personal  tax,  even  con-  Greene  v.  Mumford,  5  R.  I.  472 ;  Mc- 
ceding  it  to  be  illegal ;  the  ordinary  Coy  v.  (Jhillicothe,  3  Ohio,  370 ;  Con- 
legal  remedies  being  ample  for  the  noUy  v.  Chedie,  6  Nev.  333 ;  Deane  v. 
party's  protection.  Williams  v,  De-  Todd,  33  Mo.  90 ;  Sayre  v.  Tompkins, 
troit,  2  Mich.  560.  This  principle  23  Mo.  443 ;  Barrow  v.  Davis,  46  Ma 
has  ever  since  been  regarded  as  not  394 ;  McPike  v.  Pew,  48  Mo.  525 
open  to  controversy  in  this  State,  and  Brooklyn  v.  Meserole,  36  Wend.  133 
it  was  applied  without  its  soundness  Intendant  v.   Pippen,   31    Ala.  548 
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rule  is  evident.  The  law  assumes  that  no  irreparable  damage 
will  be  done  by  the  sale  of  personal  property.  The  aggrieved 
tax-payer  has  his  action  to  recover  back  the  taxes  illegally 
paid,  which  is  an  ample  remedy ;  while  in  the  case  of  real  es- 
tate, a  cloud  upon  the  title  produced  by  a  tax  sale  may  ren- 
der the  property  permanently  unmarketable. 

§  1632.  Taxes  on  real  pr(*perty. —  As  a  corollary  to  the  i 
doctrine  of  the  preceding  section  may  be  stated  the  well  es- 
tablished rule  that  equity  will  often  make  an  exception  to  the  , 
general  principle  that  an  injunction  will  not  lie  to  restrain 
the  collection  of  a  tax  where  the  enforcement  of  the  tax 
"would  permanently  cloud  the  title  to  real  estate.^  The  reason 
for  the  doctrine,  as  indicated  in  the  foregoing  section,  lies  in 
the  fact  that  the  enforcement  of  the  tax  would  effect  a  per- 
manent cloud  on  the  title.  And  applying  the  rule  accord- 
ing to  this  principle,  it  has  been  often  held  that  where  the  tax 
or  the  proceeding  for  its  enforcement  is  void  on  its  face,  so 
that  the  purchaser  would  not  acquire  even  a  prima  facie  title, 
the  reason  for  the  interposition  of  equity  ceases  and  an  in- 
junction will  be  refused.''  And  further,  a  court  of  equity  will 
not  listen  to  a  tax-payer  who  asks  for  an  injunction  against 
the  collection  of  a  tax  or  assessment  when  he  has  already  al- 
lowed, without  protest,  his  real  estate  to  receive  the  benefits 
for  which  the  tax  or  assessment  is  levied.  He  is  estopped 
from  his  application  for  equitable  relief.' 

§  1633.  Certiorari. —  For  mere  irregularity  in  levying  and 
collecting  a  tax  the  statutory  remedy  is  exclusive,  and  for 
wrongful  or  unequal  taxation  abatement  may  usually  be  re- 
covered without  resort  to  the  customary  legal  remedies.     But 

Baltimore  v.  Baltimore  &o.  E.  Co.,  *  Bouton  v.  Brooklyn,  15  Barb.  393 ; 

21  Ind.  50;  Dews  v.  Cliicago,  11  Wall.  Van  Doren  v.  Mayor,  9  Paige,  388; 

109 ;  Hannewinkle  v.  Georgetown,  15  Bucknall  v.  Story,  36  Cal.  67 ;  Hey- 

Wall.  547."  wood  v.  Buffalo,  14  N.  Y.  584 ;  2  High 

1  Goring  v.  MoTaggai't  92  Ind.  200 ;  on  Injunctions,  §  525. 

Hey  wood  v.  Buffalo,  14  N.  Y.  534;  3  Kellogg  v.  Ely,  15  Ohio  St.  64; 

Wiley  V.  Flournoy,  30  Ark.  609 ;  Hoi-  Evansville  v.  Pfisterer,  34  Ind.  36 ; 

laudv.  Baltimore,  11  Md.  186;  Mitch-  Sleeper  v.  BuUen,  6  Kan.  300;  Motz 

ell  V.  Milwaukee,  18  Wis.  93 ;  Delphi  v.  Detroit,  18  Mich.  495 ;  2  Desty  on 

V.  Bowen,  SI  Ind.  29 ;  Powell  v.  Park-  Taxation,  666. 
ersburg,  28  West  Va.  698. 
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application  for  abatement  must  be  made  while  the  tax  list  or 
roll  is  in  the  hands  of  the '  assessor.  After  the  assessment 
roll  has  been  delivered  by  the  assessor  for  collection,  no  abate- 
ment can  be  made  unless  by  the  municipal  legislature  itself;' 
but  the  acts  other  than  ministerial  of  all  officers  and  boards 
may  be  reviewed  and  corrected  on  certiorari.  The  oflSoe  of 
the  writ  extends  to  all  questions  of  jurisdiction,  power  and 
authority  of  the  inferior  tribunal  and  to  all  questions  as  to 
whether  the  inferior  tribunal  has  exceeded  its  statutory  au- 
thority.* 

§  1634.  The  same  subject  continned. —  Judge  Cooley  speci- 
fies the  following  cases  in  which  action  may  be  set  aside  on 
certiorari; — "  Where  the  assessment  is  erroneous  in  point  of 
law,  either  because  the  assessors  have  adopted  some  inadmis- 
sible basis 'in  making  it,  or  because  they  have  disregarded 
any  of  the  mandatory  provisions  of  statute  or^  which  parties 
assessed  have  a  right  to  rely  for  their  protection ;  when  errors 
of  a  like  character  are  committed  by  any  appellate  jurisdic- 
tion which  is  empowered  by  statute  to  review,  revise  or  equal- 
ize the  assessments;  and  when  municipal  bodies  in  levying 
assessments  for  local  improvements  exceed  their  authorit}'^,  or 
lay  down  erroneous  principles  to  govern  the  action  of  the  as- 
sessors or  commissioners  who  are  to  make  them." ' 

1  When  a  tax  is  illegal  its  collection  sider  on  such  a  review  is  the  matter 
may  be  resisted  without  an  applica-  of  jurisdiction,  according  to  the  fol- 
tion  for  abatement  unless  that  is  the  lowing  New  York  case.  People  v. 
statutory  remedy.  Babcock  v.  Gran-  Fredericks,  48  Barb.  173.  The  stat- 
ville,  44  Vfc  325.  The  proper  boards  ute  confers  the  power  of  review  only 
may  refund  any  tax  believed  to  be  when  the  assessment  is  erroneous,  11- 
wrongfuUy  or  inequitably  exacted,  legal  or  unequal.  People  v.  Comm'rs, 
but  no  executive  or  ministerial  oflScer  91  N.  Y.  593. 

may  do  so  without  special  authority.  '  Cooley  on  Taxation  (2d  ed.),  p.  758, 

See  Boardman  v.  Supervisors,  85  N.  where  the  following  cases  are  cited : 

Y.  359 ;  Jn  re  Coleman,  30  Hun,  544 ;  Newburyport   v.  Connty    Comm'rs, 

Peck  V.  Watrous,  30  Ohio  St  590 ;  13  Met.  211 ;  Hey  wood  v.  Buffalo,  14 

Barnes  v.  Marshall,  56  Iowa,  20.  .  N.  Y.  534 ;  Genesee  &c.  Bank  v.  Liv- 

2  People  V.  Queens  Co.,  1  Hill,  195;  ingston,  53  Barb.  333;  Hatch  v.  Buf- 
In  re  Mount  Morris,  3  Hill,  14;  Ben-  falo,  38  N.  Y.  376 ;  People  v.  Ogdens- 
ton  V.  Taylor,  46  Ala  388 ;  Westei-n  E.  burgh,  48  N.  Y.  390;  Western  E. 
Co.  V.  Nolan,  48  N.  Y.  514 ;  People  v.  Corp.  v.  Nolan,  48  N.  Y.  513 ;  Ken- 
Assessors,  39  N.  Y.  81.  The  only  nedy  v.  Troy,  77  N.  Y.  493;  States 
question  which  the  court  will  con-  Clothier,  30  N.  J.  Law,  351  (where  it 
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§  1635.  When  certiorari  does  not  lie  —  Effect  of  issnance. 

It  may,  perhaps,  be  easy  to  infer  from  reference  to  the  pre- 
ceding section  when  the  writ  will  not  lie,  but  it  may  be  said 
that  common-law  certiorari  will  not  be  sustained  when  a  rem- 
edy by  writ  of  error  or  by  appeal  is  given.'  The  effect  of  the 
writ  is  either  to  quash  the  proceedings  reviewed  or  to  refuse 
to  do  so.  The  remedy  is  not  flexible.^  And  it  will  not  stay 
the  collection  of  the  tax.  The  tas.  should  be  paid  under  pro- 
test.' 

§  1636.  Recoveries  by  tax-payers  —  Taxes  paid. —  A  tax 

voluntarily  paid  cannot  be  recovered  back,  even  though  the 


was  decided  that  the  writ  would  lie 
though  the  tax  had  been  collected 
by  distress  and  sale.  Cf.  Nat  Bank 
V.  Elmira,  53  N.  Y.  49);  Ohio  &c.  R 
Co.  V.  Lawrence,  37  111.  50 ;  State  v. 
McClary,  37  N.  J.  Law,  253  (tax  set 
aside  for  excess  only);  State  v. 
Newark,  27  N.  J.  Law,  185;  Cali- 
fornia &c.  R  Co.  V.  Supervisors,  18 
Cal.  671 ;  Swann  v.  Cumberland,  8 
Gill,  150 ;  Ex  parte  Buckner,  4  Eng. 
(Ark.)  73;  Carroll  v.  Mayor,  13  Ala. 
173;  Kelso  v.  Boston,  130  Mass.  297; 
Stone  V.  Viele,  38  Ohio  St.  314;  Leroy 
V.  New  York,  30  Johns.  430;  Starr 
V.  Rochester,  6  Wend.  564;  People 
V.  New  York,  5  Barb.  43;  People 
V.  Brooklyn,  9  Barb.  535;  Parks  v. 
Boston,  8  Pick.  318;  Gibbs  v. 
Comni'rs,  19  Pick.  298;  Lincoln  v. 
Worcester,  8  Cush.  51,  61;  State  v. 
Palkenburgh,  15  N.  J.  Law,  320; 
State  V.  Parker,  34  N.  J.  Law,  49 ; 
State  V.  St.  Louis,  47  Mo.  595 ;  State 
V.  Dowling,  50  Mo.  134;  Floyd  v. 
Gilbreath,  37  Ark.  675 ;  State  u  Jersey 
City,  35  N.  J.  Law,  381;  State  v. 
Hudson  City,  29  N.  J.  Law,  104,  475.  • 
The  latter  cases  are  important  con- 
structions of  statutes  relating  to  local 
improvements. 

1  Railroad  Co.  v.  Lawrence,  27  III. 
50;  Newburyport  v.  Comm'rs,  12 
Met  211 ;  Duggen  v.  McGmder,  Walk. 


(Miss.)  113;  Bundle  v.  Baltimore.  28 
Md.  356;  Beasley  v.  Beckley,  28  West 
Va.  81 ;  People  v.  Madison,  51  N.  Y. 
442;  People  -v.  Allen,  53  N.  Y.  538; 
People  V.  Betts,  55  N.  Y.  600 ;  Wilson 
V.  Burks,  71  Ga.  862 ;  Tn  re  Pearce 
44  Ark.  509 ;  Galloway  v.  Corbitt,  52 
Mich.  460;  Philips  v.  Stevens  Point, 
35  Wis.  594;  Jackson  v.  People,  9 
Mich.  Ill ;  Comm'rs  v.  Carthage,  37 
111.  140;  Carroll  v.  Mayor,  12  Ala. 
173 ;  Mount  Morris  Square,  Iri  re,  3 
Hill,  14, 27 ;  Charlestown  v.  Comm'rs, 
109  Mass.  270;  Witkowski  v.  Ska- 
lowski,  46  Ga.  41 ;  Leonard  v.  Pea- 
cock, 8  Nev.  157,  247 ;  Sharp  v.  Apgar, 
31  N.  J.  Law,  358 ;  Farminton  Co.  v. 
Comm'rs,  113  Mass.  206 ;  School  Dis- 
trict V.  Board,  27  Mich.  1 ;  Vail  v. 
Bentley,  23  N.  J.  Law,  532 ;  Macklot 
V.  Davenport,  17  Iowa,  379 ;  State  v. 
Wakely,  3  Nott  &  McC.  (S.  C.)  410. 

!i  Whitbeck  v.  Hudson,  50  Mich.  86. 

s  Bank  v.  Mayor,  43  N.  Y.  185.  But 
when  a  writ  is  brought  to  stay  the  col- 
lection of  a  tax  the  application  should 
be  made  before  the  roll  passes  out  of 
the  assessor's  hands.  People  v.  De- 
laney,  49  N.  Y.  655.  See,  also,  Libby 
V.  West  St  Paul,  14  Minn.  378,  where 
the  same  rule  is  held  to  apply  where 
the  claim  is  lack  of  municipal  au- 
thority to  levy  the  tax. 
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tax  may  be  illegal  or  unconstitutional.'  But  it  is  the  general 
rule  that  an  illegal  tax  paid  under  protest  may  be  recovered.* 
And  protest  need  not  be  made  if  payment  is  made  under  du- 
ress.' It  is  not  necessary  for  the  tax-payer  to  wait  for  the 
goods  to  be  seized,  the  exhibition  of  a  warrant  directing  the 
use  of  force,  and  the  demand  for  the  tax  being  equivalent  to 
actual  compulsion.^ 

§  1637.  The  same  subject  continued.  —  If  the  tax-payer 
notifies  the  collector  that  he  thinks  the  tax  illegal,  payment  is 
not  voluntary ;  and  when  taxes  were  paid  under  the  belief  that 
they  were  due,  upon  the  fraudulent  representations  of  the 
officers,  the  payment  was  not  voluntary.^  The  proper  action 
is  assumpsit  for  money  had  and  received,  and  this  action  lies 


>  Taylor  v.  Board  of  Health,  31  Pa. 
St  73;  Smith  v.  Readiield,  37  Me. 
145 ;  Forbes  v.  Appleton,  5  Cush.  115 ; 
Now  York  &c.  R  Co.  v.  Marsh,  13 
N.  Y.  308;  Barrett  i?.  Cambridge,  10 
Allen,  48;  Walker  v.  St  Louis,  15 
Mo.  563;  New  Orleans  &c.  Co.  v. 
New  Orleans,  30  La.  Ann.  1871 ;  Lee 
V.  Teinpleton,  13  Gray,  476 ;  Hospital 
V.  Philadelphia.  24  Pa.  St  339 ;  Philips 
V.  Jeffereon,  5  Kan.  413;  Thompson 
V.  Norrls,  63  Ga.  538;  Wabaunsee 
County  V.  Walker,  8  Kan.  431 ;  Corkle 
V.  Maxwell,  3  Blatch.  413 ;  Elliott  v. 
Swartwout,  10  Pet  187 ;  Georgetown 
College  V.  District  of  Columbia,  4  Mac- 
Arthur,  43  ;  Mills  w  Hendricks,  50  Ind. 
436 ;  Smith  v.  Schroeder,  15  Minn.  35 ; 
Moore  v.  Sweetwater,  3  Wyo.  8 ;  Chi- 
cago V.  Bank,  11  IlL  App.  165;  Mc- 
Gehee  v.  Columbus,  68  Ga.  581 ; 
Turner  v.  Althous,  6  Neb.  54.  The 
rule  applies  to  interest  wrongfully 
extorted  when  the  tax  is  legal.  Ma- 
guire  V.  State  Saving  Institution,  63 
Mo.  344.  A  penalty  wrongfully  added, 
but  paid  without  protest  cannot 
be  recovered  back.  Russell  v.  New 
Haven,  51  Conn.  359.  In  Kentucky 
one  who  pays  an  illegal  tax  without 


knowledge  of  the  illegality  may  re- 
cover it  back,  though  paid  under  pro- 
test Underwood  v.  Brockman,  4 
Dana,  309 ;  Ray  v.  Bank,  3  B.  Mon.  (Ky.) 
510 ;  Covington  v.  Powell,  3  Met  (Ky.) 
336.  But  in  Iowa  a  different  rule  has 
been  applied.  Kraft  v.  Keokuk,  14 
Iowa,  86 ;  Espy  v.  Fort  Madison,  14 
Iowa,  336. 

2Nortli  Carolina  R.  Co.  v.  Ala- 
mance, 77  N.  C.  4 ;  Hays  v.  Hogan,  5 
Cal.  348;  McMillan  v.  Richards,  9 
Cal.  417;  Falkner  v.  Hunt,  16  Cal. 
170. 

'Week  V.  McClure,  49  Cal.  638. 
See,  also,  Murphy  v.  Wilmington,  6 
Houston,  108. 

■lAtwoll  V.  Zeloff,  26  Mich.  118; 
Amesbury  &c.  Co.  v.  Amesbury,  17 
Mass.  461. 

5  Erskine  v.  Van  Arsdale,  15  Wall. 
77 ;  Harrison  v.  Milwaukee,  49  Wis. 
247;  Owens  v,  Milwaukee,  47  Wis. 
461.  The  mere  demand  for  the  tax, 
not  involving  the  use  of  force  as  an 
alternative,  does  not  constitute  com- 
pulsion so  as  to  make  the  payment 
involuntary.  Taylor  v.  Board  of 
Health,  31  Pa.  St  73;  Lester  v.  Bal- 
timore, 39  Md.  415. 
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only  when  the  tax  is  void.*  And  the  tax  must  have  been  paid 
over  by  the  collector  and  have  been  received  to  the  use  of  the 
municipality.* 

§  1638.  Actions  against  oificers. —  If  a  collector  is  guilty 
of  a  tort,  which  his  warrant  if  void  would  not  justify,  the 
municipality  cannot  be  held  responsible  therefor.'  A  town 
collector  or  assessor  is  not  an  ^gent  of  the  municipality,  and 
can  in  no  way  bind  it  as  to  taxes  collected  by  him,  the  money 
not  having  been  paid  into  the  treasury ;  he  is  a  mere  trustee 
of  the  city.*  But  municipal  corporations  existing  under  special 
charters  might  b«  held  liable  for  the  wrongs  of  their  ofiBcers 
in  some  cases  where  towns  would  not  be ;  *  and  assessors  who 
act  in  good  faith,  and  are  not  themselves  by  law  liable,  are  not 
liable  for  erroneous  assessments  or  lists."  Eut  persons  assum- 
ing to  be  assessors  may  be  held  responsible  as  trespassers ; ' 
and  an  action  for  trespass  is  the  usual  remedy  for  wrongful 
assessment.'     A  lawful  assessor  who  assumes  an  authority 


1  Wright  V.  Boston,  9  Cush.  233. 
Excessive  taxes,  paid  iu  ignorance 
through  fraudulent  representations 
of  oflScers,  may  be  recovered  f roni  the 
city,  though  the  right  of  appeal  from 
the  assessment  was  given  by  the  city. 
Harrison  v.  Milwaukee,  49  Wis.  347. 

2  Chicago  V.  Fidelity  Bank,  11 
Bradw.  163 ;  Philips  v.  Stevens  Point, 
35  Wis.  594  Taxes  levied  by  a  town- 
ship for  road  purposes,  when  illegally 
collected  and  disbursed,  cannot  be 
recovered  in  an  action  against  the 
county.  Lanman  v.  Des  Moines,  29 
Iowa,  310;  Butler  v.  Supervisors,  46 
Iowa,  336 ;  Davenport  &c.  R  Co.  v. 
Lowry,  51  Iowa,  486 ;  Stone  v.  Wood- 
bury, 51  Iowa,  533.  A  county  or  town 
is  liable  only  to  the  extent  of  the  tax 
actually  received  for  the  use  of  the 
tax-payer.  Noyes  v.  Haverhill,  1 1  Cush. 
338;  Look  v.  Industry,  51  Me.  375; 
Slack  V.  Norwich,  33  Vt  818 ;  Mathe- 
sou  V.  Mazomanie,  30  Wis.  191.  Kail- 
road  taxes,  when  disbursed,  cannot 
be  recovered  from  the  county.  The 
claim  for  recovery  of  taxes  voted  in 


aid  of  a  railroad  is  against  the  funds 
in  the  hands  of  the  treasurer,  not 
against  the  county.  Dickey  v.  Polk, 
58  Iowa,  387 ;  s.  C,  12  N.  W.  Rep.  293 ; 
Barnes  v.  Marshall,  56  low^  30. 

3  Liberty  v.  Hurd,  74  Me.  101; 
Wallace  v.  Menasha,  48  Wis.  79; 
Perley  v.  Georgetown,  7  Gray,  464. 

^Chicago  V.  Fidelity  Bank,  11 
Bradw.  165 ;  Lorrilard  v.  Monroe,  13 
Barb.  161.  Cf.  Dawson  v.  Aurelius, 
49  Mich.  479. 

5  Ho  well  u  Buflfalo,  15  N.  Y.  513; 
Sheldon  v.  Kalamazoo,  24  Mich.  383. 

6  Alger  V.  Eaton,  119  Mass.  77; 
Stiokney  v.  Bangor,  30  Me.  404; 
Hemingway  v.  Machias,  33  Me.  445 ; 
Dow  V.  Backer,  61  Barb.  597 ;  Brown 
V.  Smith,  24  Barb.  419;  Weaver  v. 
Devendorf,  3  Denio,  117;  Barhyte  v. 
Shepherd,  35  N.  Y.  255;  Easton  v. 
Chandler,  11  Wend.  90;  Huggins 
V.  Hinson,  1  Phil.  (N.  C.)  126;  Dilling- 
ham V.  Snow,  5  Mass.  559. 

'  Allen  V.  Archer,  49  Me.  346. 
8  Warrensburgb  v.  Miller,  77  Ma 
56.     See,  also,   Cooley  on  Taxation 
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which  he  does  not  possess  is  liable  to  the  same  extent  as  if  he 
possessed  no  official  character  whatever.'  But  an  individual 
tax-payer  has  no  right  of  action  against  a  supervisor  for  assess- 
ing property  on  a  false  valuation,  except  on  the  ground  of 
fraud  or  malice.' 

§  1639,  The  same  subject  continued. — The  tax-payer  must 
elect  between  his  remedies,  whether  to  sue  the  assessor  as  a 
trespasser  or  to  recover  from  the  county  in  case  of  an  illegal 
assessment.*  A  recovery  against  a  town  is  conclusive  in  a  sub- " 
sequent  action  against  the  assessors.*  The  following  rule  is 
of  general  application:  —  If  a  collector  levies  distress  and 
afterwards  abuses  his  authority,  the  warrant  does  not  pro- 
tect him  and  he  becomes  a  trespasser  from  the  beginning.'  A 
cause  of  action  for  illegal  taxation  accrues  at  the  time  of 
payment,  even  though  the  illegality  was  not  then  known,  and 
the  statute  of  limitations  begins  to  run  from  that  time."  It  is 
immaterial  to  the  municipal  liability  that  the  tax  officers  were 
not  of  its  appointment  and  not  under  its  control.' 

§  1640.  Misappropriations. —  Judge  Cooley  says  that  "  a 
misapplication  by  a  corporation,  actual  or  threatened,  of  mon- 
eys collected  by  taxation,  will  give  no  right  ©f  action  to  an 
individual  to  recover  his  proportion  of  the  tax.  The  money, 
when  collected  and  paid  to  the  corporation,  belongs  to  it,  and 
not  to  those  from  whom  it  has  been  collected.  For  misappli- 
cation there  may  be  remedies  on  behalf  of  the  public  and  of 
individual  tax-payers;  but  a  suit  to  recover  the  moneys  must 
be  based  upon  an  individual  right  to  it  which  could  not  exist 

(3d  ed.),  p.  786  et  seq.,  where  the  sub-  cordance  with  his  warrant,  escape 

jeot  is   f uUy   treated ;    Murphy   v.  liability  in  an  action  to  recover  it 

Wilmington,  6  Houston,  108.         '  back.    Kimball  v.  Bank,  1   Bi-adw. 

» Cooley  on  Taxation  (3d  ed.),  789,  209. 

where  many  cases  are  cited.  '  Wood  v.  Stirmon,  37  Tex.   584 ; 

2  Moss  V.  Cummings,  44  Mich.  359.  Blake  v.  Johnson,  1  N.  H.  91 ;  Blanch- 
But  see  Cooley  on  Taxation,  p.  794.  ford  v.  Dow,  33  Me.  557 ;  Pierce  v. 

'Ware  v.  Percival,  61  Me.  391.  Benjamin,  14  Pick.  356,  360. 

*  Ware   v.    Percival,   61    Me.    391.  o  Beecher  v.  Clay  County,  53  Iowa, 

When  a  tax-payer  gave  the  collector  140 ;  Scott  v.  Chickasaw,  53  Iowa,  47, 

notice  of   his  rights    in  regard    to  'Bank  of  Commonwealth  v.  New 

money  in  dispute  the  collector  can-  York,  43   N.    Y.    184 ;    Sudbury    v. 

not,  by  paying  the  money  over  in  ac-  Heard,  103  Mass.  543. 
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in  the  case."'  ■  And  Chief  Justice  Shaw  expressed  the  follow- 
ing opinion: — "But  assuming  that  it  [the  expenditure]  was 
wholly  unauthorized,  it  would  afford  the  plaintiff  no  cause  of 
action.  To  assert  the  contrary  would  be  to  maintain  that 
whenever  the  town  by  its  officers  and  agents  or  otherwise 
shall  allow  and  pay  a  bill  which  they  are  not  authorized  to 
pay,  every  tax-paying  inhabitant,  resident  or  non-resident,  may 
have  an  action  against  the  tow#to  recover  his  hundredth,  or 
thousandth,  or  ten  thousandth  part  of  it.  Without  relying 
upon  the  intolerable  inconvenience  of  such  a  proceeding,  there 
is  no  principle  upon  which  it  can  rest.  The  money  was  not 
his  money;  it  belonged  to  the  corporation.  The  claim  is 
founded  on  no  contract  or  promise,  express  or  implied.  It 
is  substantially  a  claim  for  damages  done  to  the  plaintiff  by^ 
the  town  or  its  officers  in  diminishing  a  fund  in  which  he  as 
a  tax-paying  inhabitant  was  indirectly  interested.  If  he  is 
aggrieved,  it  is  a  damage  which  he  suffers  in  common  with 
all  the  inhabitants,  and  he  must  seek  his  redress  in  some  other 
way  than  by  an  action  of  assumpsit  against  the  town."  ^ 

§  1641.  The  same  subject  coutinned  —  Remedies. —  In 

such  cases  the  only  effective  remedy  must  be,  as  a  rule,  a  pre- 
ventive one.  Equity  will  -  interfere  by  injunction,  at  the  suit 
of  property-holders  or  tax-payers,  to  restrain  mftnicipal  cor- 
porations and  their  officers  from  transcending  their  lawful 
powers  or  violating  their  legal  duties  to  the  injury  of  the  tax- 
payers, including  an  unauthorized  appropriation  of  the  public 
funds  and  a  wrongful  or  illegal  disposition  of  the  corporate 
property.'  Judge  Dillon  believes  this  to  be  almost  the  uni- 
versal rule,  and  he  thinks  that  it  is  an  equitable  rule  which 
would  allow  tax-payers  the  same  rights  in  the  prevention  and 
redress  of  their  wrongs  which  belong  to  stockholders  in  pri- 
vate corporations.-    We  quote  his  interesting  view  of  the  sub- 

1  Cooley  on  Taxation,  p.  818,  citing  23  Fed.  Eep.  843 ;  Harrington  v.  Plain- 
Withington  v.  Harvard,  62  Mass.  66 ;  view,  27  Minn.  224 ;  Willard  v.  Com- 
Moore  v.  Directors,  59  Pa.  St.  232.  stock,  58  Wis,  565 ;  Lynch  v.  Eastern 

2  Withington  v.  Harvard,  62  Mass.  &c  R  Co.,  57  Wis.  432 ;  Robertson  v. 
68.  The  proper  remedies  for  misap-  Breedlove,  6t  Tex.  316 ;  Richmond  v. 
propriation  will  be  treated  in  the  Crenshaw,  76  Va.  936 ;  Dillon's  Mun. 
next  section.  Corp.,  §  914.    See,  also,  Crompton  v. 

3  See  the  case  of  The  Liberty  Bell,  Zabriskie,  101  U.  S.  601. 
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ject: — "In  these  [private  corporations]  the  ultimate  cestuia 
que  trust  are  the  stockholders.  In  municipal  corporations  the 
oeatuis  que  trust  are  in  a  substantial  sense  the  inhabitants  em- 
braced within  their  limits.  In  each  case  the  corporation,  or 
its  governing  body,  is  a  trustee.  If  the  governing  body  of  a 
private  corporation  is  acting  ultra  vires  or  fraudulently,  the 
corporation  is  ordinarily  the  proper  party  to  prevent  or  re- 
dress the  wrong  by  appropriate  action  or  suit  in  the  name  of 
the  corporation.  But  if  the  directors  will  not  bring  such  ac- 
tion, our  jurisprudence  is  not  so  defective  as  to  leave  creditors 
or  shareholders  remediless,  and  either  creditors  or  sharehold- 
ers may  institute  the  necessary  suits  to  protect  their  respective 
rights,  making  the  corporation  and  the  directors  defendants. 
This  is  a  necessary  and  wholesome  doctrine.  Why  should  a 
different  rule  apply  to  a  municipal  corporation?  If  the  prop- 
erty or  funds  of  such  a  corporation  be  illegally  or  wrongfully 
interfered  with,  or  its  powers  be  misused,  ordinarily  the  ac- 
tion to  prevent  or  redress  the  wrong  should  be  brought  by 
and  in  the  name  of  the  corporation.  But  if  the  oifice'rs  of  the 
corporation  are  parties  to  the  wrong,  or  if  they  will  not  dis- 
charge their  duty,  why  may  not  any  inhabitant,  and  particu- 
larly any  taxable  inhabitant,  be  allowed  to  maintain  in  behalf 
of  all  similarly  situated  a  class  suit  to  prevent  or  avoid  the 
illegal  or  wrongful  act?  Such  a  right  is  especially  necessary 
in  the  case  of  municipal  and  public  corporations,  and  if  it  be 
denied  to  exist,  they  are  liable  to  be  plundered,  and  the  tax- 
payers and  property-owners  on  whom  the  loss  will  eventually 
fall  are  without  effectual  remedy."  ' 

§  1642.  Injunction  further  illustrated.— A  city  in  Con- 
necticut voted,  at  a  legal  meeting  of  the  inhabitants,  to  ap- 
propriate money  for  a  celebration.  The  amount  appropriated 
was  in  the  oitj  treasury.  Certain  tax-payers  vfho  voted 
against  the  measure  applied  for  a  bill  to  restrain  the  appro- 
priation. The  court  held  that  the  vote  was  illegal,  and  that 
the  injunction  was  properly  granted.  Judge  Storrs  said: — 
"  We  are  unable  to  perceive  anj  just  ground  of  discrimination 
between  a  disposition  of  moneys  already  in  the  treasury  of 

^Dillon's  Municipal  Corp.,  §915.  And  see  Cromptou  i?,  Zabriskie,  101  U.  S. 
601,  approviBg  Judge  Dillon's  text 
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the  corporation  and  a  vote  to  raise  money  by  a  tax,  or  a  con- 
tract to  pay  money  for  such  unauthorized  purpose; "  and  "an 
injunction  in  this  case  was  the  appropriate  remedy;  because, 
first,  the  city  corporation  was  in  the  nature  of  a  trustee  of 
the  moneys  in  its  treasury  for  the  corporators,  the  inhabit- 
ants of  the  city,  for  the  purposes  for  which  thej'  were  incorpo- 
rated, and  here  was  a  meditated  misappropriation  of  the  trust 
fund;  and  secondly,  it  is  extremely  doubtful  whether  the 
plaintiffs  could  have  found  any  other  remedy.  The  amount 
appropriated  by  this  vote  was  in  the  city  treasury,  and,  if  ab- 
stracted, must,  when  wanted  for  other  and  legitimate  pur- 
poses, be  supplied  by  a  tax  on  the  inhabitants.  It  is  sug- 
gested that  the  plaintiffs  should  bring  an  action  against  the 
city  for  a  misappropriation  of  its  funds,  or  that  when  such  a 
tax  is  laid  they  should,  by  a  proper  action,  resist  its  collec- 
tion. We  are  by  no  means  prepared  to  say  that  an  action 
could  be  maintained  on  either  of  these  grounds,  and  are 
strongly  inclined  to  think  it  could  not.  But,  however  this 
may  be,  we  are  clearly  of  the  opinion  that  the  plaintiffs  are 
not  bound  to  wait  until  the  money  is  misspent,  nor  until  such 
tax  shall  be  levied."  ^ 

§  1643.  The  same  subject  continued. —  The  same  question 
as  to  exceeding  the  charter  authority  to  use  the  public  funds 
was  decided  in  a  Missouri  case,  and  the  doctrine  of  the  Con- 
necticut case  has  been  sanctioned  in  Maryland  and  other 
States.^  In  Iowa  it  has  been  held  that  it  is  no  ground  for  re- 
straining the  collection  of  the  tax  that,  when  collected,  it  will 
be  applied  in  part  to  the  payment  of  an  unconstitutional  in- 
debtedness, the  plaintiff's  proper  course  being  by  action  to 
prevent  the  misapplication  of  the  tax  when  collected  to  the 

1  New  London  «.  Brainard,  33  Conn.  Harwintonj  33  Conn.  131;  Terrettv. 
556.  Sharon,  34  Conn.  105;  Jacksonport 

2  Hitchcock  V.  St  Louis,  49  Mo.  484 ;  v.  Watson,  38  Ark.  704.  But,  though 
Baltimore  v.  Gill,  31  Md.  375,  395.  the  facts  are  as  stated  in  New  Lon- 
See,  to  the  same  purpose,  Merrill  v.  don  v.  Brainard,  cited  in  the  pre- 
Plainfleld,  45  N.  H.  138 ;  Frederick  v.  ceding  section,  yet  if  they  have  been 
Groshen,  30  Md.  436;  Kelly  i;.  Balti-  guilty  of  gross  Zaoftes,  and  have  know- 
more,  53  Md.  134 ;  Harvey  v.  Indian-  ingly  permitted  third  persons  to  in- 
apolis,  32 Ind.  244 ;  Schofield  V.  School  'cur  liabilities  in  good  faith,  relying 
Dist.,  37  Conn.  499,  509 ;  Webster  v.  upon  such  appropriations  for  reim- 
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discharge  of  an  illegal  indebtedness.'  In  New  York,  before 
the  act  of  1872,  a  tax-payer  had  no  remedy  against  the  per- 
version of  municipal  funds.'  But  that  statute  and  the  subse- 
quent amendments  give  the  tax-payer  sufficient  relief;  and  he 
may  maintain  an  action  for  the  corporation  as  well  as  in  his 


own  name.* 

bursement,  an  injunction  will  be  de- 
nied. Tash  V.  Adams,  10  Cush.  253. 
See,  also,  Steward  v.  Kalamazoo,  30 
Mich.  69;  People  v.  Maynard,  15 
Mich.  463. 

1  Strom  V.  Iowa  City,  47  Iowa,  42. 
Any  citizen  tax-payer  may  prevent 
the  issue  and  sale  of  void  bonds  by  a 
municipality.    Ciomm'rs  v.   McCiin- 


tock,  61  Ind.  325 ;  Bound  v.  Wiscon- 
sin &C.  R,  45  Wis.  543;  Springfield 
V.  Edwards,  84  III.  626.  An  interest- 
ing case  on  aid  to  railroads  is  Blak>- 
V.  Macon,  53  Ga.  172. 

2  Roosevelt  v.  Draper,  23  N.  Y.  318. 
See,  also,  Dillon  on  Mun.  Corp.,  3920. 
'•See  note  on  Tax-payers'  Actions, 
22  Abbott's  New  Casein  86. 


CHAPTEE  XXXIX. 


ACTIONS  BY  AND  AGAINST  PUBLIC  CORPORATIONS. 


§  1644  Capacity  to  sue  and  be  sued — 
Whether  a  county  is  sub- 
ject to  suit. 
164S  The  same  subject  continued. 

1646.  Service  of  process. 

1647.  Corporate  name  in  suits. 

1648.  Authority  to  bind  town  by 

appearance. 

1649.  Pleading  in  suits  upon  bonds. 

1650.  The  same  subject  continued. 

1651.  Bill  of  interpleader  by  public 

officer. 

1652.  Writ  of  prohibition  in  behalf 

of  a  town  —  Office  of  the 
writ. 

1653.  Execution  against  municipal 

corporations. 
1654  Garnishment   of    municipal 

corporations. 
1655.  The  same  subject  continued. 


§  1656.  Presentation     of     claims  — 
«k  Charter    provisions     con- 

strued. 

1657.  Action  by  contractor — Rem- 

edy by  tax-bill  when  not 
exclusive. 

1658.  Corporate  lia;bility  to  qUi-tam 

action  for'  penalties. 

1659.  Statutory liabilityfor injuries 

to  sheep  by  dogs  —  Filing 
of  statement. 

1660.  The    same    subject    contin- 

ued —  Connecticut    decis- 
ions. 

1661.  The    same    subject  contin- 

ued— Massachusetts  decis- 
ions. 
1663.  Liability  for  acts  of  officers 
in  killing  dogs  running  at 
large. 


§  1644.  Capacity  to  sue  and  be  sued  —  Whether  a  county  is 
subject  to  suit. —  Although  it  is  common  to  confer  expressly 
in  the  charter,  of  a  municipal  corporation  the  right  to  sue 
and  be  sued,  this  is  generally  an  incident  to  its  corJ)orate  char- 
acter, and  not  necessary  to  be  supported  by  express  pro- 
visions.' But  it  is  held  in  many  jurisdictions  that  counties 
are  not  liable  to  suit  except  by  virtue  of  special  statutory  au- 
thority.^   A  leading  case  wherein   it  was  declared   that  a 


'  See  §  637,  supra. 

2  The  California  Code  of  Civil  Pro- 
cedure, section  .1050,  reads  as  fol- 
jows : — "  An  action  may  be  brought 
by  one  person  against  another  for 
the  purpose  of  determining  an  ad- 
verse claim  which  the  latter  makes 
against  the  former  for  money  or 
property  upon  an  alleged  obligation, 


and  also  against  two  or  more  persons 
for  the  purpose  of  compelling  one  to 
satisfy  a  debt  due  to  the  other  for 
'which  plaintiff  is  bound  as  a  surety." 
It  '<vas  held  that  this  section  would 
not  authorize  an  action  against  a 
county  to  determine  the  legality  of  a 
license  tax  sought  to  be  imposed  on 
the  plaintiff  by  the  county.    "The 
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county  was  not  subject  to  suit  was  decided  by  the  Supreme 
Court  of  Connecticut.'  The  court  there  said : —  "  The  State  is 
divided  into  counties  for  public  purposes,  and  particularly  for 
the  more  convenient  administration  of  justice.  The  object  of 
the  division  into  counties  is  much  the  same  as  the  like  division 
in  Great  Britain,  although  some  of  the  duties  imposed  upon 
counties  there  are  here  to  be  performed  by  other  communi- 
ties. There  the  sheriff  is  the  principal  officer  of  the  county 
and  holds  his  courts  for  the  county,  and  justices  of  the  peace 
are  appointed  for  the  county.  Here  we  have  a  judge  of  the  , 
county  with  officers  to  assist  him,  and  justices  of  the  peace 
for  the  county ;  and  the  sheriff  is  here,  as  in  England,  the 
principal  executive  officer.  In  this  State  the  only  duty  im- 
posed upon  the  county  is  the  erection  and  support  of  proper 
places  for  holding  courts  an-d  the  safe  keeping  of  prisoners. 
But  neither  here  nor  in  England  is  this  duty  performed  by 
the  inhabitants  of  the  county  in  public  meeting,  but  in  a  man- 
ner designated  by  law.  .  .  .  The  objects  and  duties  of 
counties  in  the  two  countries  being  so  similar,  it  may  be  well 
to  inquire  whether  by  the  English  law  those  duties  may  be 
enforced  by  suit.  No  case  has  been  shown,  and  none  is  known 
to  the  court,  where  a  suit  has  been  sustained  against  a  county 
upon  a  contract,  or  even  for  a  breach  of  their  public  duty. 
An  attempt  has  been  made  to  sustain  a  suit  against  the  in- 
habitants of  a  county  for  damage  occasioned  by  a  defective 
bridge,  the  county  being  by  law  obliged  to  maintain  roads 
and  bridges;  and  it  was  held  that  there  was  no  foundation  on 
which  this  action  can  be  supported."  ^  The  court  then  referred 

State  and  ite  political  subdivisions,"  Uavis,  3  McLean,  484 ;  United  States 

said  the  court,  "  cannot  be  sued  ex-  v,  WUliams,  6  McLean,   133 ;   Com- 

cept  as  specially  authorized  by  stat-  monwealth  v.  Johnson,  6  Pa.  St  136 ; 

ute,  and  general  language  creating  Josselyn  v.  Stone,  28  Miss.  753 ;  Peo- 

new  remedies  or  prescribing  proced-  pie  v.  Herkimer,  4  Cowen,  345 ;  S.  C, 

ure  have  never  been  held  to  author-  15  Am.  Deo.  379 ;  Hastings  v.  San 

ize  such  actions."  Whittaker  v.  Tuo-  Francisco,    18    CaL    57 ;    Lowndes 

lumne  County(Cal.,  1893),  30  Pao.  Kep. '  County  v.  Hunter,  49  Ala.  511 ;  Ham- 

1016.    See,  also,  Mayrhofer  v.  Board,  ilton  County  u  Mighels,  7  Ohio  St 

89  CaL  110;  United  States  v.  Swearin-  109. 

gen,  11  Gill  &  J.  373 ;  Commonwealth  1  "Ward  v.  Hartford  County  (1838), 

V.  Baldwin,  1  "Watts,  54;  s.  c,  26  Am.  12  Conn.  404. 

Dec.   33 ;    Savings  Bank  v.  United  '^  Russell  v.  Men  of  Devon,  2  Term 

States,  19  Wall.  239 ;  United  States  v.  K  667. 
100 
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to  the  statute  providing  for  suits  by  and  against  "  towns  and 
all  lawful  societies,  communities  or  corporations,"  and  for 
service  of  process  upon  designated  olHcers,  and  continued : — 
*  The  words  'lawful  societies'  and  'communities'  are  indeed 
extensive.  It  cannot,  however,  under  these  terms  be  intended 
to  embrace  all  collections  of  men ;  and  as  it  gives  these  bodies 
authority  at  their  lawful  meetings  to  appoint  agents  and  at- 
torneys to  appear,  etc.,  it  must  be  construed  to  include  only 
those  lawful  societies  and  communities  who  may  by  law  hold 
meetings,  or  who  have  such  officers  as  are  named  in  the  stat- 
ute ;  otherwise  no  mode  of  service  is  prescribed.  But  coun- 
ties, as  such,  can  hold  no  lawful  meetings.  There  is  no  law 
providing  for  the  warning  or  organizing  of  them,  and  no  cus- 
tom authorizing  them.  Nor  have  they  any  such  officers  as 
are  named  in  the  statute  upon  whom  service  can  be  made; 
nor  have  they  any  known  place  of  transacting  their  business. 
And  it  has  been  uniformly  held,  notwithstanding  this  statute, 
that  a  county  could  not  be  sued." ' 


iWard  V.  Hartford  County,  13 
Conn.  404,  citing  Sheldon  v.  Litch- 
field County,  1  Root,  158;  Lyon  v. 
Fairfield  County,  3  Root,  30.  "It 
has  indeed  been  held,"  said  the  court 
in  the  case  first  cited,  "  by  this  coui-t 
that  although  the  statute  does  not 
expressly  authorize  a  suit  by  a  quasi- 
corporation,  yet  if  the  law  of  its 
creation  imposes  such  duties  and 
confers  such  privileges  as  require 
legal  remedies  for  their  enforcement 
and  protection,  it  is  fair  to  infer  that 
those  i-emedies  are  also  granted. 
Tilden  v.  Metcalf,  3  Day,  309 ;  Mc- 
Loud  V.  Selby,  10  Conn.  390.  Is  there 
then  anything  in  the  rights  and 
duties  of  counties  which  requires 
such  a  construction?  Counties  are 
not,  like  school  societies  or  districts, 
authorized  to  erect  buildings  and 
make  assessments  for  that  purpose. 
They  are  indeed  to  defray  the  ex- 
pense of  erecting  court-houses  and 
jails ;  but  the  manner  in  which  it  is 
to  be  done  is  also  designated.    The 


county  court  are  to  make  the  con- 
tracts and  to  see  to  the  performance. 
In  such  case  the  courts  are  agents  of 
government  by  law  designated  to 
perform  this  particular  duty,  and 
the  mode  of  raising  funds  is  pointed 
out;  and  there  is  no  more  difficulty 
in  adopting  the  same  rule  as  to  per- 
sons contracting  with  these  agents 
than  with  any  other  agents  of  the 
government"  In  Pruden  v.  Grant 
County,  13  Oregon,  308,  it  was  said 
that  where  a  county  deals  with  a 
party  in  its  corporate  .capacity  and 
violates  its  obligation  or  duty  it  may 
be  sued  the  same  as  a  natural  person ; 
but  where  the  sovereign  power  of 
the  State  is  exercised  through  a 
county  organization  —  employs  the 
latter  as  a  means  and  agency  for  the 
purpose  of  regulating  and  controlling 
affairs  which  are  for  the  benefit  of 
the  whole  community  —  a  claim  to 
compensation  created  in  the  dis- 
charge of  a  duty  in  such  a  case  must 
be  adjusted  in  the  mode  pointed  out 
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§1645.  The  same  subject  continued.  —  In  Indiana  the 
board  of  county  commissioners  is  under  the  statute  a  body 
corporate,  and  may  maintain  a  suit  in  its  corporate  name  for 
the  enforcement  of  any  cause  of  action  it  may  have  against 
any  person.'  And  the  constitution  of  Nevada  has  been  con- 
strued to  authorize  suits  against  counties  in  the  State  courts 
the  same  as  natural  persons,  and  they  are  therefore  subject  to 
suit  in  the  federal  courts.^  It  was  held  in  a  recent  case  in 
Minnesota ,  that  a  village  whose  streets  and  public  grounds 


by  law."  See,  also,  Walker  v.  Wasco 
County  (Oregon,  1888),  19  Pac.  Rep. 
81 ;  Monroe  County  v.  Flynt,  80  Ga. 
489 ;  s.  &,  6  S.  E.  Rep.  173 ;  Taylor  v. 
Salt  Lake  County,  2  Utah,  405. 

1  County  of  Tipton  v.  Kimberlin 
(Ind),  9  N.  E.  Rep.  407.  Act  of  March 
26,  1851  (St.  Cal.  1851,  p.  391),  incor- 
porating the  city  of  Sacramento,  and 
investing  it  with  authority  to  sue  and 
be  sued ;  and  acts  of  April  26,  1853 
(St  Cal.  1853,  p.  117),  and  April  10, 
1854  (St  Gal.  1854,  p.  196),  authorizing 
the  issuance  of  bonds  of  the  city, — 
gave  the  purchaser  of  such  bonds  the 
right  to  sue  the  city  if  they  were  not 
paid  when  due ;  and  this  right  could 
not  be  impaired  by  subsequent  legis- 
lation. Bates  V.  Gregory  (Cal.),  22 
Pac.  Rep.  683.  Revised  Statutes  of 
Missouri,  1879,  section  4386,  which 
provide  that,  upon  the  reorganiza- 
tion of  a  city,  none  of  its  rights  or 
liabilities,  and  no  suit  or  prosecution 
of  any  kind,  "shall  be  affected  by 
such  change,"  is  not  meant  to  retain 
previous  forms  of  remedy  so  as  to 
enable  a  city,  after  its  reorganization, 
to  bring  suit  f pr  taxes  in  its  own 
name,  as  it  was  previously  empow- 
ered to  do.  City  of  Jefferson  v.  Ed- 
wards, 37  Mo.  App.  617.  Acts  of 
Arkansas  of  February  27,  1879,  ex- 
pressly repealing  all  laws  declaring 
counties  to  be  corporations,  and  pro- 
hibiting suits  against  them  elsewhere 
than  in  the  county  coiitts,  do   not 


apply  to  a  cause  of  action  in  equity 
which  had  already  accrued ;  and,  as 
the  county  court  has  no  equity  juris- 
diction, such  a  suit  may  be  brought 
in  the  circuit  court  of  the  county 
sued.  Griffith  v.  County  of  Sebastian, 
49  Ark.  24;  s.  c,  3  S.  W.  Rep.  886. 

2  Vincent  v.  County  of  Lincoln,  30 
Fed.  Rep.  747,  where  the  court  said 
that  "whatever  may  be  the  legal 
status  of  counties  in  the  State  of 
Nevada,  whether  considered  as  mu- 
nicipal corporations  or  otherwise,  we 
think  their  liability  to  be  sued  in  any 
court  of  Competent  jurisdiction  is  too 
clear  to  admit  of  doubt  Ever  since 
the  adoption  of  the  constitution  of 
the  State  in  1864,  the  Supreme  Court 
of  the  State  has  in  numerous  decis- 
ions affirmed  this  right  and  enforced 
this  liability.  Citing  Wai  tz  v.  Ormsby 
County,  1  Nev.  370;  Clark  v.  Lyon 
County,  8  Nev.  181 ;  Floral  Springs 
W.  Co.  V.  Rives.  14  Nev.  434.  The 
constitution  of  the  State  from  which 
this  authority  is  deduced  in  article  8 
on  "Municipal  and  other  corpora- 
tions," section  5,  provides: — "Cor- 
porations may  sue  and  be  sued  in  all 
courts,  in  like  manner  as  individu- 
als." Section  10  provides:— "No 
county,  city,  town  or  other  munici- 
pal corporation  shall,"  etc. ;  and  arti- 
cle 9,  section  4,  that  "  the  State  shall 
never  assume  the  debts  of  any 
county,  town,  city  or  other  corpora- 
tion whatever,  unless,"  etc. 
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were  by  law  placed  under  the  control  of  its  authorities,  who 
were  given  power  to  prevent  the  incumbering  or  obstruction 
of  the  same,  might  maintain  an  action  to  enjoin  the  erection 
of  a  building  for  private  use  on  public  ground.' 

§  1646.  Service  of  process. — ^When  the  statute  designates 
a  particular  officer  to  whom  the  process  may  be  delivered, 
and  with  whom  it  may  be  left,  as  service  upon  the  corpora- 
tion, no  other  officer  or  person  can  be  substituted  in  his  place.^ 
The  designation  of  one  particular  officer  upon  whom  service 
may  be  made  excludes  all  others.'  Where  the  statute  pro- 
vides for  service  upon  the  "  mayor,"  a  temporary  inconven- 
ience arising  from  a  vacancy  in  that  office  affords  no  good 
reason  for  a  substitution  of  some  other  officer  in  his  place  upon 
whom  service  could  be  made  by  an  unwarrantable  construc- 
tion not  contemplated  by  the  statute.*    Judicial  notice  wUl 


1  Village  of  Buffalo  v.  Harling 
(Minn.,  1893),  53  N.  W.  Rep.' 931,  The 
court  said: — "It  does  not  appear 
whether  the  village  was  incorporated 
by  special  charter  or  under  the  gen- 
eral law,  and  we  are  not  informed  as 
to  what,  if  any,  special  powers  were 
conferred  upon  the  village  with  re- 
spect to  the  streets  and  public 
grounds  within  its  borders.  If  it  had 
no  authority  save  such  as  to  be  im- 
plied from  the  fact  of  its  incorpora- 
tion as  a  village,  it  is  probable  that  it 
would  have  no  right  to  maintain  an 
action  of  this  kind.  But  if  the  vil- 
lage was  organized  under  the  general 
village  law  or  under  a  special 
charter,  which,  as  does  the  law  of 
1885,  places  the  streets  and  public 
grounds  under  the  control  of  the  vil- 
lage authorities,  and  authorizes  them 
to  prevent  the  incumbering  or  ob- 
struction of  the  same,  such  an  action 
is  maintainable  to  prevent  the  public 
nuisance.  Village  of  Pine  City  v. 
Munch,  43  Minn.  343.  If  the  case  is 
to  proceed  fm-ther  it  would  seem  that 
there  should  be  an  amendment  of  the 
complaint  so  as  to  show  what  author- 


ity has  been  given  to  the  village  in 
this  respect" 

2  City  of  Watertown  v.  Eobinson, 
69  Wis.  330;  Charleston  v.  Lunen- 
burgh,  21  Vt.  489;  Morrill  v.  T.  M. 
&c.  Co.,  10  Nev.  137;  Chambers  v. 
Bridge  Mfg.  Co.,  l6  Kan.  370 ;  Sacra- 
mento «.  Fowle,  81  Wall.  119;  Alex- 
andria V.  Fairfax,  95  U.  S.  774; 
Comm'rs  of  Auburn  v.  Burtis,  103 
N.  Y.  136 ;  Bennet  v.  United  States, 
2  Wash.  T.  179.  There  is  no  chance 
to  speculate  whether  some  other 
mode  will  not  answer  as  welL 
Helms  V.  Chadbourne,  45  Wis.  60. 

8  Conroe  v.  Bull,  7  Wis.  408 ;  State 
V.  Hastings,  10  Wis.  535;  North  v. 
Cincinnati  &c.  R.  Co.,  10  Ohio  St 
548 ;  Weil  v.  Greene  County,  69  Mo. 
281;  Dewey  v.  Cent'  Car  Co.,  43 
Mich.  399. 

*  City  of  Watertown  v.  Robinson, 
69  Wis.  230;  Van  Rensselaer  v.  Pal- 
matier,  3  How.  Pr.  (N.  Y.)  24 ;  Van 
Rensselaer  v.  Petrie,  3  How.  Pr.  (N. 
Y.)  94;  Eees  v.  Watertown,  19  Wall. 
107 ;  Perkins  v.  Watertown,  5  Biss. 
330 ;  Lehigh  Valley  Ins.  Co.  v.  Ful- 
ler, 81  Pa  St  398;  Heymann  v.  Cun- 
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not  be  taken  of  the  signature  to  an  admission  of  service  of 
process,  and,  in  the  absence  of  the  appearance  of  the  party 
whose  signature  it  purports  to  be,  proof  must  be  made  of  its 
genuineness.' 

§  1647.  Corporate  name  in  suits. —  A  declaration  in  a  suit 
against  a  viUage  describing  it  as  "  the  village  of  North  Mus- 
kegon, a  municipal  corporation  of  the  State  of  Michigan,"  Avas 
held  to  be  a  suflBcient  allegation  of  its  corporate  existence  and 
character.'  Where  a  charter  incorporated  a  city  under  the 
name  and  style  of  the  city  of  Gainesville,  but  also  declared  that 
the  municipal  government  was  vested  in  a  mayor  and  aldermen, 
"  who  shall  be  styled  the  mayor  and  council  of  the  city  of 
Gainesville,  and  by  that  name  are  hereby  made  a  body  cor- 
porate ;  as  such  they  may  sue  or  be  sued,"  a  suit  against  "  the 
mayor  and  council  of  the  city  of  Gainesville  "  was  well  brought 
so  far  as  the  corporate  name  was  concerned.'  In  soire  facias 
to  revive  a  judgment  against  a  city,  and  for  mandamus  to  en- 
force its  collection,  where  the  petition  names  the  "  mayor, 
aldermen  and  inhabitants  of  the  city  of  Houston  "  as  the  de- 
fendant, and  alleges  that  the  business  of  the  city  is  managed 

ningham,  51  Wis.  506;  Worts  v.  quiring  at  least  fifteen  days  to  in- 
Watertown,  16  Fed.  Eep.  534.  tervene  between  the  day  of  service 
1  Downs  V.  Board  &c.  (Wash.,  1893),  and  the  x'eturn  day  of  a  summons 
30  Fac.  Rep.  147,  which  was  an  ac-  in  an  action  against  a  municipal 
tion  to  enjoin  the  issue  of  certain  corporation  prevails  in  New  Jer- 
bonds  by  a  school  district,  its  board  sey.  McNeal  v.  Gloucester  City  (N. 
of  directors  and  the  three  members  J.),  18  Atl.  Eep.  112.  It  is  well-settled 
thereof  being  made  defendants,  law  in  Fennsylvauia  that  a  munici- 
Therewasno  attempt  to  serve  pro-  pal  corporation  can  be  sued  only  in 
cess  on  the  district  by  delivery  to  the  the  courts  of  the  county  where  it  is 
clerk,  as  provided  by  Code  of  Pro-  situated.  Hecksoher  v.  City  of  Fhil- 
cedure,  section  173.  One  of  the  adelphia  (Fa.),  9  Atl.  Rep.  281;  Oil 
board  was  served  with  process  by  City  v.  Mc Aboy,  74  Fa.  St  249 ;  Le- 
the sheriff,  and  there  was  an  in-  high  County  «.  Kleckner,  5  Watts  & 
dorsement  on  the  complaint  of  ac-  S.  181.  Whether  the  action  be  on  a 
ceptanoe  of  service,  purporting  to  contract  or  for  a  tort,  the  rule  is  the 
be  signed  by  another,  but  no  proof  same.  Fotts  v.  City  of  Fittsburgh, 
of  the  genuineness  of  the  signature  14  W.  N.  C.  38. 
was  offered.  It  was  held  that  the  2  Clark  v.  North  Muskegon,  88 
court  obtained  no  jurisdiction  in  the  Mich.  308. 

premises.    In  the  absence  of  a  statu-  8  City  of  Gainesville  v,  Caldwell,  81 

tory  provision  the  common-law  prac-  Ga.  76. 
tice  in  the  court  of  king's  bench  re- 
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by  a  mayor  and  board  of  aldermen,  naming  them,  the  fact  that 
the  citation  commands  the  mayor  and  aldermen  to  be  sum- 
moned, as  well  as  the  corporation,  does  not  vitiate  the  citation.' 

§  1648.  Authority  to  bind  town  by  appearance. —  The 

selectmen  of  a  town  in  Massachusetts  were  authorized  by  a 
by-law  ..."  as  agents  of  the  town  to  employ  counsel  to 
institute  and  prosecute  suits  in  the  name  of  the  town  and  to 
appear  for  and  defend  suits  iS^ought  against  it,  unless  other- 
wise specially  ordered  by  vote  of  the  town."  Upon  a  petition 
to  the  county  commissioners  to  lay  out  a  highway  the  select- 
men appeared  before  the  board  in  behalf  of  the  town  and 
urged  various  objections  at  the  hearings  upon  the  merits  of 
the  petition.  At  the  final  hearing  they  for  the  first  time 
contested  the  authority  of  the  board  on  the  particular  ground 
that  the  order  of  notice  of  the  original  proceedings  was  irreg- 
ularly issued,  one  of  the  members  of  the  board  having  with- 
drawn from  the  meeting.  It  was  held  that  the  authority 
conferred  by  the'  by-law  was  broad  enough  to  cover  such  a 
proceeding,  and  consequently  that  the  appearance  of  the  select- 
men cured  the  defect  in  the  notice.  "  There  is  no  question," 
said  the  court,  "that  proceedings  before  the  county  com- 
missioners in  which  counsel  appear,  witnesses  are  examined 
and  arguments  made  as  in  other  courts  are  suits,  and  as  the 
town  is  a  necessary  party  to  which  notice  must  be  given  and 
which  has  a  rightto  be  heard  and  is  necessarily  affected  by 
the  determination  of  the  matter  in  issue,  the  proceeding  may 
be  fairly  said  to  have  been  a  suit  against  the  town.  There  is 
hardly  any  class  of  cases  before  the  courts  in  which  towns  are 
more  frequently  interested  than  in  those  relating  to  the  laying 
out  or  alteration  of  ways.  It  would  be  too  narrow  a  con- 
struction of  the  language  of  the  by-law  to  hold  that  it  did  not 
authorize  the  selectmen  to  act  for  the  town  in  such  proceed- 
ings. That  its  practical  construction,  both  by  the  selectmen 
and  by  the  town  itself,  was  broader  and  recognized  the  au- 
thority of  the  selectmen  to.aot  in  such  a  case  is  apparent  from 
the  fact  that  they,  without  other  authority,  did  in  fact  em- 
ploy counsel  and  appear  in  behalf  of  the  town  at  the  hearings 
and  take  part  in  them  upon  the  merits ;  and  from  the  further 

1  City  of  Houston  v.  Emery,  76  Tex.  282,  321. 
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fact  that  after  the  adverse  adjudication  the  town  meeting,  in- 
stead of  repudiating  their  action  and  that  of  the  counsel  whom 
they  had  employed,  merely  referred  the  matter  back  to  them 
with  full  power  to  represent  and  protect  the  town's  interest 
in  any  matter  which  they  might  deem  legal." ' 

§1649.  Pleading  in  suits  upon  bonds. —  Where  counties 
have  no  inherent  or  general  power  to  issue  bonds,  and  the 
power  to  issue  such  securities  arises  from  special  acts  or  from 
general  laws  for  limited  and  specifically  defined  purposes,  it 
is  necessary  to  allege  in  suing  upon  the  bonds  that  they  were 
issued  by  special  authority  or  for  some  purpose  for  which 
counties  have  the  right  and  power  to  issue  them.^  But  where 
several  bonds  which  were  sued  on  were  declared  on  in  apt  terms 
as  negotiable  instruments  duly  issued  by  the  county  court 
"  for  the  purpose  of  erecting  a  good  and  sulflcient  jail,"  etc., 
and  for  other  specified  purposes,  for  all  of  which  purposes  the 
law  did  in  fact  authorize  the  issue,  it  was  held  to  be  unneces- 
sary to  negative  an  issue  exceeding  the  pressribed  limit. 
"  Their  amount  was  within  the  limit  of  the  power  of  the  county 
court.  The  petition  charged  that  they  were  duly  issued  by 
that  court.     If  in  fact  the  power  of  the  court  in  this  behalf 

1  Inhabitants  of  Hyde  Park  v.  Gray,  446;  Looniis  v.  Wadharas,  8 
County  Comm'rs  (Mass.,  1893),  31  N.  Gray,  558,  561 ;  Tolland  v.  Comm'rs, 
E.  Rep.  693.  To  the  point  that  the  13  Gray,  13 ;  Hastings  v.  Bolton,  1 
irregularity  in  the  notice  might  be  Allen,  539,  531 ;  Lawrence  v.  Bassett, 
cured  by  a  general  appearance  and  5  Allen,  140,  143 ;  Lathrop  v.  Bowen, 
participation  in  the  subsequent  pro-  131  Mass.  107 ;  Hazard  v.  Wason,  153 
ceedings  without  objection  to  its  in-  Mass.  370.  "Tlie  principle  of  these 
validity  the  court  cited  Common-  cases,"  continued  the  court,  "is  not 
wealth  V,  Westborough,  3  Mass.  406;  altogether  that  of  waiver,  but  may 
Ripley  v.  Warren,  3  Pick.  593 ;  In-  be  thus  stated : —  that  when  a  court 
habitants  of  New  Salem,  Petitioners,  has  jurisdiction  of  the  cause  it  may 
6  Pick.  470,  473 ;  Freetown  v.  acquire  jurisdiction  of  the  necessary 
Comm'rs,  9  Pick.  46,  50 ;  Ipswich  v.  parties  by  their  voluntary  appear- 
Comm'rs,  10  Pick.  519;  Copeland  v.  ance  and  submission.'' 
Packard,  16  Pick.  317,  330 ;  Rutland  '  Donaldson  v.  County  of  Butler,  98 
V.  Comm'rs,  30  Pick.  71,  80 ;  Han-  Mo.  163,  holding  that  the  same  rule 
cock  V.  Boston,  1  Met  133,  135;  applies  to  suits  upon  the  coupons. 
Whately  v.  Comm'rs,  1  Met.  336,  344 ;  And  this  rule  prevails  in  the  federal 
Simonds  v.  Parker,  1  Met.  508;  Car-  courts.  Kennard  w  Cass  County,  3 
penter  v.  Aldrich,  3  Met.  58;  New  Dill.  148;  Thayer  v.  Montgomery- 
Marlborough  V.  County  Comm'rs,  9  County,  3  Dill.  889. 
Met   433,  433;  Clark  i>.  Montagu,  1 
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had  been  exhausted  by  previous  issues,  that  fact  would  seem 
properly  to  be  matter  of  defense." ' 

§  1650.  The  same  subject  continued. —  An  act  gave  au- 
thority to  certain  commissioners  to  issue  bonds  of  a  city  for 
certain  purposes,  which  were  to  be  denominated  on  their  face, 
"  Eahway  City  Water  Bonds."  In  an  action  against  the  city 
it  was  held  that  an  allegation  ^hat  the  bonds  were  issued  by 
the  city  was  proper.^  In  the  same  case  it  was  also  objected 
that  the  declaration  was  deficient  in  not  averring  that  the 
bonds  were  denominated  on  their  face  "  Eahway  City  Water 
Bonds."  But  as  the  act  did  not  make  the  provision  respecting 
the  name  of  the  bonds  authorized  to  be  issued  essential  to 
their  validity  the  averment  was  declared  to  be  unnecessary.* 


1  Catron  v.  La  Fayette  County 
(Mo.,  1891),  17  S.  W.  Eep.  577,  citing 
State  V.  Clark,  43  Mo.  533;  Bliss  on 
Code  Pleading.  §  203;  Railroad  Co. 
V.  Otoe  County,  1  Dill.  338 ;  County 
of  Montgomery  v.  Auckley,  93  Mo. 
136.  "If  it  be  held,  however,"  said 
the  court,  "  that  in  order  to  recover 
the  plaintiff  must  allege,  and,  in  the 
first  instance,  show  that  the  power 
had  not  been  exhausted,  the  allega- 
tion that  the  bonds  were  'duly'  issued 
would  have  been  sufficient  to  put  the 
plaintiff  on  such  proof.  Bev.  St.  1879, 
§  8551." 

2  Eahway  Sav.  Inst  v.  Mayor  &c. 
(N.  J.,  1890),  20  Atl.  Rep.  756.  An  al- 
legation that  a  city  by  its  board  of 
public  works  performed  a  certain 
act  is  sufficient,  without  specifying 
the  particular  members  of  such 
board  by  whom  it  was  done.  Burn- 
ham  V.  Milwaukee,  69  Wis.  379.  In 
a  suit- against  a  town  by  a  broker  to 
recover  for  his  services  in  selling 
town  bonds,  an  averment  in  the 
complaint  that  the  town  by  its  trust- 
ees employed  plaintiff  to  negotiate 
the  bonds  sufficiently  alleges  that  the 
trustees  acted  officially  in  employing 


plaintiff.  Reed  v.  Town  of  Orleans 
(Ind.),  27  N.  E.  Rep.  109.  In  an  ac- 
tion against  a  city  for  injury  to  real 
^tate,  a  complaint  which  alleges 
that  the  city  wrongfully  and  unlaw- 
fully constructed,  and  caused  to  be 
constructed,  the  embankment  that 
injured  plaintiff's  property,  is  not  de- 
murrable for  want  of  an  allegation 
that  the  alleged  wrongful-  action  of 
tlie  city  was  authorized  by  its  com- 
mon council.  City  of  Jeffersonville 
V.  Myers  (Ind.  App.),  28  N.  E.  Rep. 
999.  See,  also,  Brouson  u  Town  of 
Washington,  57  Conn.  346;  S.  G,  18 
Atl.  Rep.  264. 

'Rah way  Sav.  Inst  v.  Mayor  &c. 
(N.  J.,  1890),  20  AtL  Rep.  756.  Where 
an  act  requires  registration  of  bonds 
as  a  condition  of  their  validity,  an 
averment  of  registration  is  necessary 
in  a  declaration  on  a  bond.  Morri- 
son V.  Bernards,  36  N.  J.  Law,  219. 
But  an  omission  to  aver  that  the  reg- 
istration had  been  certified  on  such  a 
bond  was  held  not  to  be  objection- 
able, where  the  act  did  not  declare 
the  bonds  to  be  invalid  if  not  so  cer- 
tified. Cotton  V.  New  Providence,  47 
N.  J.  Law,  401 ;  s.  c,  2  Atl.  Rep.  253. 
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§  1651.  Bill  of  interpleader  by  public  officer.^  A  com- 
plainant filed  a  bill  of  interpleader  in  his  oflBcial  capacity  as 
judge  of  probate  of  a  county  claiming  to  hold  as  agent  for 
the  county,  and  by  its  authority,  a  certain  fund  accruing  from 
taxes  levied  under  the  provisions  of  an  act  for  the  adjustment 
and  compromise  of  certain  indebtedness  cf  several  counties 
in  the  State.  The  bill  alleged  that  the  defendants  had  each 
claimed  to  be  the  owners  of  certain  bonds  or  obligations 
against  the  county,  which  had  been  filed  for  compromise  and 
settlement  with  the  State  auditor,  as  required  by  the  act,  and 
that  the  money  held  by  the  complainant  was  due  as  a  remain- 
ing balance  on  these  claims.  The  prayer  of  the  bill  was  that 
the  defendants  might  be  required  to  interplead  among  them- 
selves as  to  who  was  entitled  to  the  funds  in  complainant's 
hands.  A  demurrer  to  the  bill  was  sustained.  The  court  in 
pronouncing  judgment  said : — "  The  bill  is,  in  our  opinion,  im- 
properly filed  in  the  name  of  the  complainant  —  whether  in  his 
official  capacity,  personally  or  as  mere  agent.  If  the  county 
...  be  regarded  as  the  owner  of  this  fund,  the  bill  —  if  it 
will  lie  at  all  —  should  be  brought  in  the  name  of  the  county 
itself  as  complainant,  not  in  the  name  of  its  agent.  The 
probate  judge!  is  not  made  the  custodian  of  this  fund  by  law. 
He  is  not  the  debtor  of  the  defendants  or  either  of  them.  His 
interest  in  the  fund  is  that  of  p.  mere  naked  bailee,  or  agent 
for  a  known  and  disclosed  principal.  The  defendants  have  a 
right  to  have  the  principal  before  the  court  as  a  party  to  the 
record,  so  that  it  may  be  bound  by  the  decree  rendered  with- 
out resort  to  extrinsic  evidence  to  prove  that  the  agent  is 
acting  by  its  authority  in  bringing  this  suit,  A  principal  can- 
not bring  a  bill  of  interpleader  in  an  agent's  name  when  the 
agent  is  a  mere  naked  custodian  of  the  disputed  fund  without 
title  or  interest  in  it."  * 

§  1652.  Writ  of  prohibition  in  behalf  of  a  town  —  OflRcc 
of  the  writ.—  Upon  an  application  by  a  town  for  a  writ  ot 
prohibition  against  a  board  of  county  commissioners,  it  ap- 
peared that  the  latter  had  proceeded  to  final  adjudication  in 
proceedings  to  lay  out  a  public  highway ;  that.they  had  origi- 
nally acquired  jurisdiction  of  the  subject-matter  by  a  sufficient 

1  Patrick  v.  Eobinson,  83  Ala.  575 ;  s.  C,  3  So.  Eep.  694 
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petition,  hut  that  notice  of  the  time  and  place  of  meeting  to 
act  on  it  was  irregular,  but  that,  as  the  court  held  in  the  case 
about  to  be  considered,  the  defect  was  cured  by  a  subsequent 
voluntary  appearance  by  the  town.  In  refusing  the  applica- 
tion for  a  writ  of  prohibition  the  court  said,  touching  the 
nature  of  the  process :  —  "It  is  plain  that  a  writ  of  pro- 
hibition could  not  be  granted,  even  if  the  proceedings  of 
tho  commissioners  after  the  pr^entation  of  the  petition  were 
invalid,  and  if  the  town  was  in  a  position  to  so  claim.  The 
writ  is  not  to  be  granted  to  restrain  a  tribunal  which,  having 
jurisdiction  of  a  cause,  is  merely  proceeding  in  it  improperly; 
and  it  will  not  be  granted  if  the  court  has  jurisdiction.  It  is 
'a  writ  to  forbid  any  court,  either  spiritual  or  secular,  to  pro- 
ceed in  any  cause  there  depending  upon  suggestion  that  the 
cognizance  thereof  belongeth  not  to  the  same  court.' "  ^ 


'  Inhabitants  of  Hyde  Park  v. 
County  Comm'rs  (Mass.,  1892),  31 
N.  E.  Rep.  693,  citing  Cunningham, 
tit  "Prohibition."  Continuing  the 
court  said : —  "  'There  was  considered 
the  reason  of  proliibitions  in  general, 
that  they  were  to  preserve  tlie  right 
of  the  king's  ci-own  and  courts,  and 
the  ease  and  quiet  of  the  subject; 
that  it  was  the  wisdom  and  policy  of 
the  law  to-  suppose  both  best  pre- 
served when  everything  runs  in  its 
right  channel,  according  to  the  orig- 
inal jurisdiction  of  every  court' 
bldis  V.  Donmille,  Show.  Pari.  Cas. 
63.  ■  And  it  is  contra  coronam  et 
dignitatem  r-egiam  for  any  to  usurp 
to  deal  in  that  which  they  have  not 
lawful  warrant  from  the  crown  to 
deal  in.  .  .  .'3  Inst  603.  And 
while  upon  the  ancient  law  it  may 
be  noticed  that  prohibition  was  re- 
fused if  not  prayed  for  until  after 
plea.  In  Clerk  v.  Andrews,  1  Show. 
9,  one  Moore,  at  Westminster,  out  of 
the  jurisdiction  of  the  court  of  the 
Poultry-Compter,  was  garnished  in 
that  court  j  whereupon  it  was  pleaded 
that  Moore  was  never  indebted  to  the 
principal   defendant  wifra  jur.  cur. 


praed.  The  plea  was  refused,  and 
Shower  moved  the  king's  bench  for 
a  prohibition,  urging  that  the  court 
of  Poultry-Compter  had  no  jurisdic- 
tion of  Moore.  Holt,  O.  J.,  said :  — 
'There  was  reason  in  it;  but  our 
pleading  of  it  was  after  imparlance, 
and  so  we  came  too  late  and  because 
wc  did  not  plead  in  time  prohibition 
was  denied.'  [See,  also,  3  Show.  156.] 
The  principal  cases  in  which  this 
court  has  been  called  upon  to  discuss 
the  law  of  prohibition  are  Rutland 
V.  Comm'rs,  30  Pick.  71 ;  Whately  v. 
Comm'rs,  1  Met  836;  Washburn  v. 
Phillips,  3  Met  296 ;  Gilbert  v.  Hebard, 
8  Met  129;  Vermont  &c.  R.  Co.  v. 
Gounty  Comm'rs,  10  Cusli.  13 ;  Day 
V.  Springfield,  103  Mass.  810 ;  Connec- 
ticut River  R.  Co.  v.  County  Comm'rs, 
137  Mass.  50 ;  Henshaw  v.  Cotton,  137 
Mass.  60 ;  Chandler  v.  Comm'rs,  141 
Mass.  308.  An  examination  of  these 
cases  shows  that  if  the  court  has 
jurisdiction  prohibition  will  be  de- 
nied, although  upon  the  record  t'ae 
proceedings  may  appear  to  have  been 
defective  or  informal,  and  that  it  will 
only  be  interposed  in  clear  cases  of 
excess  of  jurisdiction." 
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§  1653.  Execution  against  municipal  corporation. —  As  a 

general  rule  execution  cannot  be  awarded  to  enforce  a  judg- 
ment against  a  municipal  corporation  unless  the  statute  other- 
wise provides.  In  a  judgment  quashing  a  writ  of  execution 
against  the  city  of  Chicago,  Breese,  J.,  said :  — "  They  cannot 
be  said  to  possess  property  liable  to  execution  in  the  sense  an 
individual  owns  property  so  subject,  for  they  have  the  control 
of  the  corporate  property  only  for  corporate  purposes,  and  to 
be  used  and  disposed  of  to  promote  such  purposes,  and  such 
only.  Levying  on  and  selling  such  property  and  removing  it 
would  work  the  most  serious  injury  in  any  city." ' 

§  1664.  Garnishment  of  municipal  corporations. —  The 

question  whether  a  municipal  corporation  is  subject  to  gar- 
nishment has  often  been  before  the  American  courts,  and 
although  the  decisions  are  not  uniform,  in  a  large  majority  of 
the  cases  it  has  been  held  that  the  writ  would  not  lie.  This 
exemption  from  garnishee  process,  when  the  terms  of  the 
statute  are  not  precise  and  imperative,  is  based  entirely  upon 
the  ground  of  public  policy.  The  considerations  in  support 
of  this  ruling  were  discussed  by  the  Supreme  Court  of  Minne- 
sota as  follows :  —  "  The  varied  relations  which  such  bodies 
(counties)  through  their  officers  hold  towards  individuals  as 

'  The  seizure  of  fire-engines,  for  in-  136 ;   Hart  v.  Burnett,  15  Cal.  530 ; 

stance,  would  endanger  the  lives  and  Police  Jury  v.  Michel,  4  La.  Ann.  84 ; 

property  of  citizens ;  and  the  whole  Townsend    v.  Greely,    5  Wall.  326 ; 

business  of  the  city  might  be  broken  Edgerton  v.  New  Orleans,  1  La.  Ann. 

up  and  deranged  by  levying  upon  its  435 ;  People  v.  Doe  Q-.  1034,  36  Cal. 

oiBce   furriiture,  its  jails,   hospitals  330 ;  BrinckerhoflE  v.  Board  of  Edu- 

and  other  public  buildings.    City  of  cation,  6  Abb.  Pr.  (N.  S.)  428 ;  s.  c, 

Chicago  D.  Halsey,  35  111.  595;  City  37  How.  Pr.  499;  3  Daly,  443.    But 

of  Flora  v.  Naney  (111.,  1891),  26  N.  E.  in  some  States  property  of  munici- 

Rep.  645 ;  City  of  McGregor  ii.  Cook  palities  not  appropriated  to  public 

(Tex.,  1890),  16  S.  W.  Rep.  936 ;  City  use    may  be    taken    on    execution, 

of  Morrison  v,  Hinkson,  87  111.  587 ;  Clariasy  v.  .Metropolitan  F.  Dep't,  7 

Emerie  v.  Gilman,  10  Cal.  404 ;  Gil-  Abb.  Pr.  (N.  S.)  353 ;  New  Orleans  v. 

man  v.  Contra  Costa  County,  8  Ol.  Home  Mut.  Ins.  Co..  23  La.  Ann.  61 ; 

52;  Sharps.  Contra  Costa  County, 34  HoUaday   v.  Frisbie,    15    Cal.    630; 

Cal.  290 ;  King  v.  McDrew,  31   IlL  Wheeler  v.  Miller,  16  Cal.  124 ;  Dar- 

418;  Board  &c.  v.  Edmonds,  76  111.  lington  v.  Maygood,   31  N.  Y.  164. 

644;  Knox  County  v.  Arms.  22  111.  See,   also.   Crafts    v.   EUiottville,  47 

175;  Wilson  v.  Comm'rs,  7  Watts  &  Me.  141;  Lyell  v.  Supervisors  &a',  3 

8.   197;   1   Dillon  on  Munic.   Corp.,  McLean,  580. 
g  576 ;  Freeman  on  Executions,  gg  33, 
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their  debtors  would  render  them  liable  to  he  constantly  at- 
tacked with  such  process,  and  would  very  materially  em- 
barrass them  in  the  performance  of  their  duties.  If  they  are 
subject  to  such  suits,  they  are  bound  to  give  them  the  same 
attention  which  is  required  of  private  individuals,  and  this 
would  involve  their  attendance  upon  distant  courts,  and  the 
consequent  absence  from  their  respective  offices.  It  would 
also  very  much  embarrass  them  in  their  accounts,  as  each  in- 
debtedness disclosed  would  necessarily  suspend  the  payment 
of  the  sum  until  the  decision  of  the  litigation  between  the 
principal  parties,  which  might  be  protracted  for  years.  Public 
policy  cannot  tolerate  such  an  obstacle  to  the  exercise  of  offi- 
cial duties,  as  this  rule  would  necessarily  be  if  it  be  allowed 
to  obtain."  * 

§  1655.  The  same  subject  continued. —  The  doctrine  of 
exemption,  so  far  as  it  rests  on  public  policy,  was  attacked  in 
a  recent  case  in  Montana.     "  By  garnishment,"  said  the  court j 


1  Flandrau,  J.,  in  McDougal  v.  Su- 
pervisors, i  Minn,  189.  The  same 
rule  was  applied  in  the  following 
cases:  —  Cities:  Switzer  v.  Welling- 
ton, 40  Kan.  350;  S.  0.,  10  Am.  St. 
Rep.  196,  holding  that  the  term 
"corporation"  in  the  statute  on  the 
subject  did  not  include  municipal- 
corporations;  First  Nat  Bank  v. 
Ottawa,  43  Kan.  295 ;  Roeller  v.  Ames, 
33  Minn.  133 ;  Mobile  v.  Rowland,  36 
Ala.  498 ;  McLellan  v.  Young,  54  Ga. 
399 ;  IS.  C,  31  Am.  Rep.  376 ;  Mayor 
&c.  V.  Root,  8  Md.  95 ;  S.  C,  68  Am. 
Dec.  693 ;  Merwin  v.  Chicago,  45  111. 
138;  Hawtliorn  V.  St.  Louis,  11  Mo. 
5  J ;  Fortune  v.  St  Louis,  33  Mo.  339; 
People  V.  Omaha,  3  Neb.  166;  Erie 
V.  Knapp,  39  Pa.  St  173;  Greer  v. 
Rowley,  1  Pittsb.  Rep.  1;.  Parsons  i:, 
McGavook,  3  Tenn.  Ch.  581 ;  Mem- 
phis V.  Laski,  9  Heisk.  (Tenn.)  511; 
Burnham  v.  Fond  du  Lac,  15  Wis. 
198 ;  BufiEham  v.  Racine,  26  Wis.  449 ; 
Merrell  v.  Campbell,  49  Wis.  535' 
See,  also.  City  of  Dallas  v.  Western 


Electric  Co.  (Tex.),  18  S.  W.  Rep.  553. 
Totvns:  Bradley  v.  Richmond,  6  Vt 
131.  Boroughs:  Van  Valkenburgh  w, 
Earley,  1  Luzerne  Leg.  Reg.  357. 
Counties:  Ward  v.  Hartford,  13 
Conn.  4G4;  McDougal  v.  Hennepin 
County,  4  Minn.  184;  Boone  County 
V.  Keck,  31  Ark.  387;  Pettibone  v. 
Beardslee,  1  Luzerne  Leg.  Rep.'  180; 
Wallace  v.  Lawyer,  54  Ind.  501; 
s.  a,  33  Am.  iSep.  661;  Dotterer  v. 
Bowe  (1890),  84  Ga.  769 ;  s.  c,  11  S. 
E.  Rep.  896 ;  Comm'rsu.  Bond,  3  Colo. 
411;  State  v.  Eberiy,  13,  Neb.  616. 
Incorporated  conpmissioners  of  pub- 
lic schools:  Clark  v.  Mobile  School 
Comm'rs,  36  Ala.  621;  Taylor  v. 
Knipe,  2  Pearson  (Ala.),  151.  See, 
also,  Hightown  v.  Staton,  54  Ga.  108 ; 
School  Dist  V.  Gage,  39  Mich.  484; 
S.  C.,38  Am.  Rep.  421 ;  Derrw  Lubey, 
1  MaoArthur,  187;  Pettier  &  S.  Man. 
Co.  V.  Taylor,  3  MacArthur,  4 ;  Brown 
V.  Finley,  3  MacArthur,  77 ;  Wade  on 
Attachment  §§  345,  419;  Waples  on 
Attachment  &  Garnishment,  pp.  286 
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"  the  water-works,  fire-engines,  public  buildings  and  revenues 
of  the  corporation  are  not  seized.  The  corporation  is  simply 
required  to  hold  and  finally  pay  over  a  sum  of  money  or 
property  in  which  it  has  no  interest  to  one  person  rather  than 
another.  Its  business  is  not  interrupted ;  its  property  is  not 
attached;  its  functions  are  not  deranged..  We  cannot  agree 
that  there  is  any  reason  why  the  great  public  duties  of  a 
county  need  be  imperfectly  performed,  or  that  its  business  is 
in  any  danger  of  derangement,  if  it  be  compelled  by  process 
of  a  court  to  pay  the  salary  of  a  servant  to  that  servant's 
creditors.  The  county  has  no  suit  to  defend,  no  counsel  to 
employ,  no  witnesses  to  collect  and  pay.  It  has  no  burdens 
cast  upon  it,  and  no  duty  to  perforin  except  to  act  as  tempo- 
rary stakeholder  to  await  the  determination  of  a  court  in  an 
action  in  which  the  county  has  no  interest." ' 

§  1656.  Presentation  of  claims — Charter  provisions  con- 
straed. —  The  charter  of  Brooklyn  declares  that  "  no  action 
or  special  proceeding "  shall  be  maintained  against  the  city 
unless  it  shall  appear  by  the  complaint  that  at  least  thirty 
days  had  elapsed  "  since  the  claim  or  claims  upon  which  said 
action  or  special  proceeding  is  founded  were  presented  in  de- 
tail and  duly  verified  by  such  claimant  or  claimants  to  the 
comptroller  of  said  city  for  adjustment ; "  and  another  clause 
in  the  same  seption  authorizes  the  comptroller  to  require  "  any 
person  pregenting  for  settlement  an  account  or  claim  "  to  be 
sworn  and  answer  orally  as  to  any  facts  relative  to  the  just- 
ness of  such  "  account  or  claim."  It  was  held  that  these  pro- . 
visions  did  not  require  the  presentation  of  a  claim  arising  ex 
delicto?    "  The  words  '  claim  or  account,' "  said  Andrews,  J., 

ei  seq.;  Drake  on  Attachment  (7th  416.    A  school  district  in  Seymour  v. 

ed.),  §  516.    As  to  waiver  of  exemp-  School  Dist,,  53  Conn.  503.  A  county 

tion  from  garnishment,  see  Clapp  v.  in  Adams  v.  Tyler,   131   Mass.   380. 

Davis,  25  Iowa,  315.     0/.  First  Nat  Cities  in  Wales  v.  Muscatine,  4  Iowa, 

Bank  v.  Ottawa,  43  Kan.  395.  303  {contra,    Jenks  v.  Osceola  Tp., 

1  Waterbury  v.  Board  of  Comm'rs,  45  Iowa,  200,  decided  after  a  change 

10  Mont.  515 ;  S.  C,  34  Am.  St  Eep.  in  the  statute) ;  Laredo  v.  Nalle,  65 

■67  and  73,  note.    See,  also,  City  of  Tex.  359 ;  Wilson  v.  Lewis,  10  R.  L 

Denver    v.    Brown,    11    Colo.    387.  285;  Newark  v.  Funk,  15  Ohio  St 

Towns  were  held  liable  to  garnishee  462. 

process  in  Whidden  v.  Drake,  5  N.  H.  2  Harrigan  v.  City  of  Brooklyn,  119 

13 ;   Bray  v.  Wallingford,  20  Conn.  N.  Y.  156.    The  case  was  governed 
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"  in  connection  with  the  purpose  of  presentation  and  the  des- 
ignation of  the  officer  to  whom  the  presentation  is  to  be  made, 
naturally  indicate  claims  on  contract,  which  may,  in  ordinary 
course,  be  adjusted  by  the  comptroller  or  chief  financial 
officer  or  officers  of  the  city,  the  justness  of  which  may  be 
ascertained  by  the  summary  method  of  examination  pro- 
vided."! 

§  1657.  Action  by  contractor — Remedy  by  tax-Mils  when 
not  exclusive. —  A  city  charter  provided  that  "  the  city  shall 
not  be  liable  in  any  manner  whatever  on  account  of  work 
done."  An  ordinance  provided  that  a  certain  avenue  be 
graded  and  prepared  for  "  macadamizing,  curbing  and  gutter- 
ing." The  city  made  a  contract  with  plaintiff  which  pro- 
vided that  it  was  made  subject  to  the  charter  and  ordinances, 
which  were  in  terms  made  a  part  thereof;  and  stipulated  that 
plaintiff  was  not  to  have  any  lien  or  claim  against  the  city  in 
any  event,  and  that  the  latter  should  not  be  liable  to  any  one 


by  Howell  v.  City  of  Buffalo,  15  N. 
Y.  513.  which  placed  the  same  con- 
struction upon  a  similar  provision  in 
the  charter  of  Buffalo.  See,  also, 
Cavan  v.  City  of  Brooklyn,  5  N.  Y. 
Supl.  758,  where  the  question  is  ex- 
haustively discussed  by  Judge  Van 
Wyck;  Denair  v.  City  of  Brooklyn, 
5  N.  Y.  Supl.  835.  The  same  princi- 
ple of  construction  has  been  applied 
to  statutory  provisions  prohibiting 
the  allowance  of  costs  in  actions 
against  municipal  corporations,  un- 
less the  claim  upon  which  the  action 
is  founded  had  been  presented  to  the 
chief  fiscal  officer  of  the  corporation 
before  the  commencement  of  the  ac- 
tion. McClure  v.  Niagara,  3  Abb. 
Ct  App.  Dec.  83 ;  Taylor  v.  City  of 
Cohoes,  105  N.  Y.  54;  Gage  u.  Hor- 
nellsville,  108  N.  Y.  667;  Minick  v. 
City  of  Troy,  83  N.  Y.  514,  and  Rein- 
ing V.  City  of  Buffalo,  103  N.  Y.  309, 
arose  utider  charter  provisions  ex- 
pressly including  claims  ex  delicto. 

1  Harrigan  v.  City  of  Brooklyn,  119 
N.  Y.  156.     "  There  is  nothing  in  the 


language  of  the  charter,''  continued 
the  court,  "  to  take  the  case  out  of 
the  operation  of  the  decisions.  In 
Dickinson  v.  Mayor  &c.,  93  N.  Y. 
584,  and  Brehm  v.  Mayor  &c.,  104 
N.  Y.  186,  it  was  assumed  by  counsel 
that  the  provision  in  the  New  York 
Consolidation  Act  (Laws  of  1873,  ch. 
385,  §  105)  applied  to  actions  ex  de- 
licto. Upon  this  assumption  the 
question  was  presented  in  the  first 
case  whether  the  statute  of  limita- 
tions on  a  cause  of  action  for  negli- 
gence commenced  to  run  from  the 
time  of  the  injury  or  from  the  time 
of  the  demand  made  on  the  comp- 
troller, and  it  was  held  that  the  char- 
ter provision  did  not  postpone  the 
period  for  the  commencement  of  the 
limitation  prescribed  by  the  general 
statute ;  and  in  the  second  case  that 
a  delay  of  thirty  days  after  presenta- 
tion of  a  claim  did  not  bar  the  cause 
of  action  where  the  six  years  expired 
during  that  period.  The  court  did 
not  consider  the  question  now  pre- 
sented." 
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for  damages  under  the  contract  for  the  macadamizing,  curb- 
ing, etc.  Plaintiff  sued  on  the  contract,  alleging  that  he  had 
done  as  much  of  the  work  as  the  grading  would  permit,  and 
was  and  had  been  willing  to  perform,  and  assigned  as  breach 
of  contract  that  the  city  refused  to  complete  the  grading  and 
to  allow  plaintiff  to  fulfill  his  contract,  and  alleged  that  he 
could  not  collect  anything  for  the  work  done  until  it  was 
completed.  It  was  held  that  the  petition  stated  a  cause  of 
action.^  "  The  provision  of  the  charter,"  said  the  court,  "  does 
not  apply  to  a  case  of  this  sort.  The  damage  alleged  here  is 
not  '  on  account  of  any  work  done.'  That  provision  of  the 
charter  evidently  has  reference  to  claims  against  the  city  for 
the  doing  of  work  or  making  improvements  which  is  to  be 
paid  for  by  special  tax  on  property-owners  benefited.  N"either 
does  the  provision  of  the  contract  apply  to  a  case  like  this. 
The  first  portion  of  that  stipulation,  wherein  the  plaintiff 
agrees  '  that  he  will  not  have  any  claim  or  lien  against  the 
city  in  any  event,'  simply  means  to  provide  against  the  city 
being  liable  under,  any  circumstances  for  the  work  done,  and 
gives  emphasis  to  the  other  portion  of  the  contract  providing 
in  effect  for  payment  being  made  in  special  tax-bills  against 
property-holders.  It  sometimes  happens  that  the  contractor 
cannot  re-enforce  his  tax-bills  on  account  of  some  vice  in  the 
proceedings  which  makes  them  illegal;  or  from  some  other 
cause  he  is  left  without  recompense  for  his  labor  and  ma- 
terial, and  this  provision  is  merely  to  protect  the  city  against 
his  claim.  The  second  portion  of  the  provision  in  the  con- 
tract, '  that  said  city  shall  not  in  any  event  be  held  liable  to 
any  one  for '  any  damages  or  sums  whatever  under  the  con- 
tract, was  not  intended  to  release  the  city  from  liability  for  a 
non-performance  of  the  contract;  for  non-performance  does 
not  arise  '  under '  a  contract,  but  rather  in  spite  of  it.  The 
provision  protects  the  city  for  things  done  '  under  the  con- 
tract,' that  is  in  performance  of  it.  .  .  .  The  action  is  not 
for  things  done  under  the  contract,  but  it  is  for  damages  re- 
sulting from  not  permitting  things  to  be  done  under  it."  ^ 

1  Chambers  v.  City  of  St.  Joseph,  that  the  charter  provision  and  the 
33  Mo.  App.  586.  provisions  in  the  contract  are  not  ap- 

2  Chambers  v.  City  of  St.  Joseph,  plicable  to  the  case  cited,  the  follow- 
33  Mo.  App.  536, 541.  "Having  shown  ing  authorities  are  applicable  in  a 
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§  165S.  Corporate  liability  to  gni  tarn  action  for  penalties. 

It  is  provided  In  one  section  of  the  general  statutes  of  Con- 
necticut that  the  selectmen  of  every  town  shall  erect  and 
maintain  necessary  guide  posts  for  the  direction  of  travelers, 
and  in  another  section  that  "  every  town  which  neglects  or 
refuses  to  erect  or  maintain  guide  posts  as  required  by  law, 
or  suitable  substitutes  therefor,  shall  forfeit  annually  five  dol- 
lars "  for  each  case  of  neglect.  J[n  a  qui  tarn  action  against  a 
town  for  a  penalty  under  the  statute,  it  was  held  that  the 
selectmen  in  the  discharge  of  the  duty  imposed  upon  theio  by 
the  first  section  mentioned  were  the  agents  of  the  town,  and 
that  the  town  was  liable  for  the  penalty  in  case  of  their  de- 
fault; and  that  an  averment  that  the  town  had  neglected  to 
maintain  a  guide  post  at  a  certain  place  was  sufficient  without 
an  allegation  that  the  selectmen  had  neglected  to  do  it,  and 
furthermore  that  it  was  unnecessary  to  aver  that  the  town  was 
requested  and  refused,  as  a  neglect  or  refusal  was  sufficient  to 
sustain  the  action.^ 

§  1659.  Statutory  liability  for  injnries  to  sheep  by 
dogs  —  Filing  of  statement. —  The  right  to  recover  damages 
from  a  municipal  corporation  on  account  of  sheep  killed  by 
dogs  is  purely  statutory.  But  statutes  giving  a  remedy  under 
certain  circumstances  exist  in  many  States,  and  the  owner 
must  do  what  the  statute  requires  in  order  to  secure  the  ben- 
efit of  its  provisions,  which  are  always  deemed  to  be  manda- 
tory. Thus,  the  Indiana  statute  requires  the  claimant  to  file 
a  sworn  statement  with  the  township  trustee  within  ten  days 
from  the  time  the  sheep  are  killed  or  injured,  and  it  was  held 
that  a  report  not  under  oath  was,  in  legal  efifect,  no  report  at 
all.  "  "We  cannot  agree,"  said  the  court,  ..."  that  the 
provision  of  the  statute  requiring  the  report  to  be  under 
oath  is  merely  directory.  "We  can,  indeed,  conceive  no  valid 
reason  for  such  a  conclusion.  It  is  important  that  the  trustee 
should  have  sworn  evidence  of  the  claim ;  it  is  important  to 

greater  or  less  degree  to  the  liability  Mich.  456 ;  Kearney  u  Covington,  4 

of  the  city :—  Beard  v.  City  of  Brook-  Met  (Ky.)  339." 

lyn,  31  Barb.  143 ;   Lees  v.  City  of  '  Bronson  v.  Town  of  Washington 

Richmond,   103    Ind.   372 ;    City   of  (1889),  57  Conn.  846,  commenting  on 

Leavenworth  v.  Mills,  6  Kan.   388 ;  and  explaining  Waterbury  v.  Darien, 

Eailroad  v.  Howard,  13  How.  307 ;  8  Conn.  163 ;  S.  a,  9  Conn.  256. 
City  of  Lansing  v.  Van  Gorder,  24 


§  1659.]  ACTIONS   BT  AND   AGAINST   OOBPORATIONS.  1601 

the  due  distribution  of  the  fund  that  the  claim  should  be  veri- 
fied, and  it  is  important  because  it  puts  a  check  upon  corrupt 
as  well  as  reckless  claimants.  But  an  oath  is  in  all  branches 
of  the  law  regarded  as  a  solemn  and  an  important  thing :  a 
statutory  provision  requiring  it  can  never  be  lightly  treated, 
much  less  disregarded.  "When  the  statute  says  that  a  report 
which  may  form  an  element  in  a  claim  for  money  shall  be 
under  oath,  it  cannot  be  held  that  the  provision  as  to  the  oath 
is  merely  directory."  ^  The  same  statute  came  under  consider- 
ation in  a  subsequent  case  where  the  claimant  made  a  verbal 
report  which  was  in  other  respects  sufficient,  and  was  told  by 
the  trustee  that  nothing  more  was  required.  The  mandatory 
character  of  the  statute  was  re-affirmed.  But  it  was  insisted 
by  the  claimant  that  the  township  was  estopped  by  the  con- 
duct of  the  trustee  to  deny  that  a  sufficient  report  was  made. 
In  reply  to  this  the  court  said : —  "  It  was  no  part  of  the 
trustee's  duty  to  prepare  the  report  or  to  give  advice  concern- 
ing it.  His  duties  are  all  prescribed  by  law,  and  every  one  is 
bound  t@  take  notice  of  the  extent  and  scope  of  his  authority. 
A  public  corporation  cannot  be  estopped  by  the  conduct  of  an 
officer  whose  duties  are  defined  by  law,  except  to  the  extent 
that  such  officer  is  authorized  to  act  for  the  corporation."  ^ 

•  Columbia  Township  v.  Pipes,  133  a  defense.    There  was   no   express 

Ind.  239,  where  the  complaint  was  statutory   exception,    and   touching 

pronounced  bad  for  a  failure  to  aver  the  contention  the  court  said :  —  "A 

that  the  report  was  under  oath.    The  plaintiff  will  succeed  if  he  makes  a 

court  construed  the  statute  as  not  de-  pnma  fade   case   under  a  statute 

signed  to  indemnify  owners  of  sheep  containing   no    express   exceptions, 

which,  were  kept  temporarily  in  a  and  certainly  the  complaint  before 

township  while  in  transit  to  a  for-  us,  in  so  far  as  regards  the  point  un- 

eign  market)  but  on  the  other  hand  der  immediate  mention  is  concerned, 

that  it  was  not  confined  to  persons  does  make  a  ^rtma /acie  case  under 

engaged  in  the  sheep  industry,  but  the  statute,  for  it  shows  that   the 

included  all  citizens  who  were  the  sheep  killed  and  injured  were  owned 

owners  of  sheep  kept  in  the  town-  and   pastured  on    the    farm  of  the 

ships,  except    under  circumstances  plaintiffs  in  the  township.    We  do 

just  mentioned.   The  plaintiff  merely  not   believe  that  it  was  incumbent 

alleged  that  he,  was  the  owner  of  upon  the  plaintiffs  to  go  beyond  this 

sheep  kept  and  pastured- on  his  farm,  and  allege  that  the  sheep  were  not  in 

and"  it  was  contended  that  the  com-  the  township  temporarily,  and  while 

plaint  was  fatally  defective  for  want  on  their  way  to  market" 
of  an  averment  negativing  the  cir-        2  Abell'u.  Prairie  Civil  Tp.&c.  (Ind., 

i  cumstances  which  would  constitute  1892),  31  N.  E.  Rep.  477.    The  statute 
101 
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§  1660.  The  same  subject  continued  —  Connecticut  decis- 
ions.—  The  Connecticut  statute  prorides  that  any  person 
whose  sheep  or  cattle  are  injured  by  dogs  may  give  notice  to 
the  selectment  of  the  town,  who  shall  estimate  the  damage, 
and  that  such  damage  shall  "  be  paid  by  such  town."  This 
was  held  not  to  create  a  contract  obligation  on  the  part  of  the 
town.'  There  was  another  provision  of  the  Connecticut  stat- 
ute that  when  any  person  sho«Jd  sustain  damage  from  sheep 
being  killed  or  maimed  by  dogs  he  should,  within  twenty-four 
hours  after  he  had  knowledge  of  the  same,  give  information 
to  the  selectmen  or  one  of  thejn,  and  then,  but  not  otherwise, 
it  should  be  the  duty  of  the  selectmen  to  inquire  into  the  own- 
ership of  such  dog  and  commence  a  suit  for  damages.  It  was 
held  that  where  the  selectmen  received  information  of  such 
damages  from  some  person  other  than  the  party  injured,  and 
acted  upon  such  information  by  notifying  the  owner  of  the  dog 
and  commencing  and  prosecuting  an  action  against  him  under 
the  statute  without  objection  from  the  party  injured,  the  no- 
tice was  sufficient.^ 


upon  which  the  claim  was  based  is 
the  act  of  March  7,  1883  {Sess.  Laws, 
p.  148). 

1  Davis  V.  Town  of  Seymour  (1890), 
59  Conn.  531.  "Neither  a  statute  nor 
a  rule  of  law  alone,"  said  the  court, 
"raises  an  implied  promise.  There 
must  always  be  the  fact  of  a  con- 
sideration outside  of  and  in  addition 
to  the  statute  or  the  rule  of  law.  And 
the  promise  is  implied  rather  from 
the  consideration  than  from  the  stat- 
ute. The  statute  or  the  rule  estab- 
lishes the  duty,  but  the  consideration 
raises  the  implied  promise  to  perform 
that  duty."  See,  also,  Chenery  v. 
Holden,  16  Gray,  125,  127. 

■^  Jones  V.  Sherwood,  37  Conn.  466. 
Carpenter,  J.,  delivering  the  opinion 
of  the  court,  said :  —  "  We  are  not 
disposed  to  construe  this  statute  as 
requiring  the  injured  party  to  give 
notice  in  person,  but  on  the  contrary 
we  think  he  may  do  so  by  letter  or 
through  the  agency  of  another.    If 


done  by  an  agent,  the  agency  may  be 
proved  as  in  other  cases,  by  proving 
a  prior  request  or  a  subsequent  ratifi- 
cation. Kow  there  is  nothing  in  the 
fact  stated  inconsistent  with  the  sup- 
position that  whoever  communicated 
with  the  selectmen  did  so  as  the 
agent  of  the  injured  party,  and  that 
there  was  either  a  prior  request  or  a 
subsequent  ratification.  Indeed  the 
circumstances  of  the  case  fully  justify 
the  inference  that  in  one  way  or  the 
other  there  was  such  an  agency.  The 
action  of  the  selectmen  in  instituting 
proceedings,  a  subsequent  personal 
communication  from  [the  injured 
party],  and-,  his  acquiescence  for  so 
long  a  time  in  the  action  of  the  select- 
men, tend  strongly  to  prove  that  he 
sought  his  redress  through  the 
agency  of  the  town.  It  is  certain  that 
the  selectmen  were  satisfied  with  the 
notice,  and  we  cannot  see  that  the  de- 
fendant has  any  occasion  to  com- 
plain.   The  notice  was  not  required 
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§  1661.  The  same  subject  continued  —  Massachusetts  de- 
cisions.—  A  statute  provided  that  whoever  suffered  loss  by 
reason  of  the  woFfying,  maiming  or  killing  of  "  sheep,  lambs 
or  other  domestic  animals"  by  dogs  should,  upon  proof 
thereof  to  the  selectmen,  be  entitled  to  an  order  from  them 
upon  the  treasurer  of  the  town  for  the  amount  of  his  loss.  In 
a  suit  against  the  town  the  plaintiff  alleged  that  he  made  due 
presentment  of  his  claim  for  loss  to  the  selectmen,  who  refused 
and  neglected  to  draw  an  order  for  the  payment  of  his  loss. 
The  court  denied  his  right  to  recover,  using  the  foUpwing 
language:— "No  liability  is  created  by  tne  statute  on  the 
part  of  towns  for  the  omission,  neglect  or  refusal  of  the 
selectmen  to  perforin  the  duties  imposed  on  them  by  the  pro- 
visions of  that  act,  and  none  exists  at  common  law.^  Besides, 
the  declaration  does  not  allege  any  breach  of  duty  by  the 
selectmen.  There  is  no  averment  that  the  proof  of  loss  or 
damage  sustained  by  the  plaintiff  was  adequate  or  suflBcient 
to  establish  his  rigbt  to  an  order  on  the  treasurer.  For 
aught  that  appears,  the  plaintiff  may  have  f allied  in  ©ffering 
sufficient  evidence  to  satisfy  the  selectmen  that  he  had  sus- 
tained any  loss  or  damage  by  reason  of  the  destruction  of  his 
sheep  in  the  manner  specified  in  the  statute.  But  if  he  has 
offered  such  proof,  it  is  very  questionable  whether  any  action 
would  lie  in  his  favor  for  a  failure  of  the  selectmen  to  draw 
an  order  on  the  treasurer.  The  power  to  determine  on  the 
sufficiency  of  the  proof  of  loss  or  damage  seems  by  the  terms 
of  the  statute  to  be  conferred  exclusively  on  the  selectmen. 
This  power  is  in  its  nature  judicial,  because  it  vests  in  the 
selectmen  a  discretion  to  determine  that  the  facts  are  proved 
on  which  their  official  action  is  to  be  based.  It  was  therefore 
within  the  scope  of  their  jurisdiction  to  decide  whether  the 
plaintiff  had  established  his  claim  by  proof,  and  no  action  can 
be  maintained  against  them  or  the  town  for  the  manner  in 
which  they  exercised  the  discretion  vested  in  them,  although 
they  may  have  erred  in  the  conclusion  to  which  they  arrived."* 

for  his  benefit.    He  is  not  a  party  to  citing  Mower  v.  Leicester,  9  Mass. 

it,  and  in  the  case  at  bar  he  is  not  in  247. 

a  situation  to  take  any  exception  to  2  Chenery  v.  Holden,  16  Gray,  185, 

its  insuflSciency  or  irregularity."  citing  Ela   v.  Smith,  5   Gray,  131. 

1  Chenery  v.  Holden,  16  Gray,  125,  The  opinion  was  written  by  Bigelow, 
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§  1662.  Liability  for  acts  of  officers  in  killing  dogs  run- 
ning at  large. —  A  dog  was  killed  when  running  at  large  con- 
trary to  an  ordinance  ordering  all  dogs  confined,  although  it  had 
just  escaped  and  was  being  pursued  by  the  owner  to  return  it  to 
confinement.  In  an  action  against  the  city  the  validity  of  the 
ordinance  was  sustained.'  "  Of  all  property,"  said  the  court, 
"  dogs  are  more  peculiarly  the  subject  of  police  regulations  than 
any  other  class.  They  are  v«ry  generally  kept  and  consid- 
ered of  value  because  of  their  tendency  to  revert  to  their  sav- 
age state,  and  to  attack  as  an  enemy  any  stranger  who  may 
approach  them;  and  it  is  because  of  the  danger  to  the  public 
arising  from  these  instincts  that  they  are  so  often  and  so  gen- 
era)ily  subjected  to  police  regulations,  especially  in  cities  and 
towns.  It  is  held  with  great  unanimity  by  the  courts  that 
regulations  of  the  most  stringent  character  and  the  most  sum- 
mary proceedings  for  the  destruction  of  these  animals  kept 
contrary  to  such  regulations  are  entirely  within  legislative 
power,  and  free  from  constitutional  objection,  though  the 
property  of  the  owner  is  destroyed  without  notice  or  hearing 
in  the  execution  of  the  law.  In  Massachusetts  it  has  been 
held  that  a  dog,  not  licensed  or  collared  according  to  the  pro- 
visions of  law,  may  be  shot  within  the  owner's  close  by  the 
officers."    So  in  New  Hampshire,  under  a  statute  providing 

C.  J.,  and  concurred  in  by  the  wliole  that  the  plaintiff  was  entitled  to  the 

court    In  the  following  year,  the  relief.    The  statement  of  the  case, 

court  being  composed  of  the  same  however,  says  the  plaintiff. "prayed 

members,  the  case  of  Osborn  v.  Select-  for  a  writ  of  mandarmis   ordering 

men  of  Lenox,  2  Allen,  307,  came  them  to  draw  an  order  in  his  favor;" 

before  them.    There  the  owner  of  an  while  in  the  opinion  of  the  court  it  is 

animal  injured  brought  a  petition  for  said  that  "it  was  the  duty  of  the 

mandamns  against  the  selectmen  to  selectmen    to   proceed    to    inquire 

compel  them  to  draw  an  order  in  his  whether  the  petitioner  had  suffered 

favor,  alleging  that  he  had  presented  loss,"  etc.,  thus  leaving  it  doubtful 

proof  of  the  facts,  but  that  they  re-  whether  there  is  any  conflict  between 

fused,  eta    The  answer  admitted  the  the  case  and  the  remarks  of  Bigelow, 

truth  of  the  facts  set  forth,  but  dis-  C.  J.,  in  Cheuery  v.  Holden,  quoted 

puted.  the  authority  of   defendants  in  the  text. 

because  the  animal  was  a  horse,  and  •  Julienne  v.  Mayor  &c.  (Miss.,  1891), 

it  was  contended  that  the  statute  was  10  So.  Rep.  43. 

not  intended  to  extend  to  them.    The  2  Citing    Blair    v.    Forehand,   100 

court  held  that  horses  were  certainly  Mass.  136.    See,  also,  Tower  v.  Tower, 

"domestic  animals,"  and  granted  the  18  Pick.  262;  Carter  v.  Dow,  16  Wis. 

writ    The  opinion  was  delivered  by  298.    Cf.  Bishop  v.  Fahey,  15  Gray, 

Dewey,  J.,  and  no  question  was  made  61 ;  Kerr  v.  Seaver,  11  Allen,  151. 
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that  '  no  person  shall  be  liable  by  law  for  killing  any  dog 
which  shall  be  found  not  having  around  his  neck  a  collar,' 
etc.,  it  was  held  that  a  private  person  might  lawfully  kill  a' 
dog  not  collared  in  compliance  with  law."' 


1  Morey  v.  Brown,  43  N.  H.  373,  in 
which  the  court,  replying  to  the  ar- 
^ment  that  the  act  conflicted  with 
the  constitution  in  that  it  was  a  tak- 
ing of  private  property  for  public 
use,  or  deprived  the  owners  of  their 
property  in  dogs,  said  the  act 
had  no  fiuch  effect,  "but  merely 


to  regulate  the  use  and  keeping  of 
such  property  in  a  manner  that 
seemed  to  the  legislature  reasonable 
and  expedient  It  is  a  mere  police 
regulation,  such  as  we  think  the  leg- 
islature might  constitutionally  estab- 
lish." See,  also,  Cooley's  Consti  Lim. 
741. 
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[The  references  are  to  sections.    Sections  1  to  775,  inclusive,  are  in  Volume  I;  sections  776 
to  1663,  inclusive,  are  in  Yolume  iL] 

A. 

ABANDONMENT: 

of  highways,  1305.    See  Hiqhways. 

ABATEMENT: 

the  remedy  for  over-taxation,  1446. 

of  mandamus  against  officers  by  resignation,  375  n. 

of  nuisances,  see  Health  ;  Nuisances. 

ABSTRACT-MAKERS : 
power  to  license,  1353. 
right  to  make  transcripts  of  records,  1303,  1B03. 

ABUTTING  OWNER: 

additional  servitures  on  highway.  663  et  aeq.    See  Eminent  Doutain. 
enjoining  private  use  of  park,  668  n. 
liability  for  construction  of  sidewalk,  1049. 
building  sidewallis  at  expense  of,  556. 

after  notice,  1067,  1069. 
requiring  ^butter  to  construct  sidewalks,  1073  n.,  1074,  1119. 

imposing  liability  for  injuries,  1073  n. 
narrowing  street  without  compensation  to,  1137. 
specially  damaged  by  improvements,  1137.    See  Improvements. 
right  to  enjoin  contractor  for  improvements,  1129. 

parties  and  pleading,  1139. 
right  in  soil  of  highway,  1145. 

damages  for  change  of  grade,  see  Change  OF  Grade, 
right  of  way  over  streets,  1147. 

conveyance  by  city  void,  1147. 
injunction  against  injurious  use  of  street,  1319. 
right  to  shade-trees  in  highway,  1234. 
removal  of  snow  from  sidewalks,  1350, 1351. 
reverter  of  highway  upon  discontinuance,  1469. 
compensation  to,  for  telegraph  poles  in  streets,  1483. 

■for  interference  with  easements  generally,  1483,  1483. 
right  to  remove  telegraph  poles,  1482. 
damages  for  railroad  tracks  and  streets,  1483. 
easements  of,  in  streets,  1483. 

in  dedicated  streets,  squares  and  alleys,  1447,  1455  n,,  1456, 1469. 

access,  light  and  air,  1144,  1483. 

damages  lor  elevated  railroad  structure,  1483. 
right  to  enjoin  obstruction  of  sidewalk,  1483. 
may  project  house  cornice  over  highwaj-,  1483. 
liability  for  defective  sidewalks,  1490. 
right  to  lateral  support  of  soil,  1505. 

liability  for  defective  highways,  see  Defective  HiGHWAVa 
liability  for  obstructing  street,  1510L 

see,  also,  LocAl  Assessments. 
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ACCEPTANCE : 

of  amendments  to  charter,  see  CHA.RTEB. 

of  dedication,  see  Dedication. 

of  resignation,  see  Officebs  and  Agents. 

ACCESS:  See  Abutting  OwN:eR. 

ACTIONS  AND  DEFENSES : 

action  of  debt  to  recover  fines,  533. 

action  to  recover  money  paid  on  irregular  contract,  690  n. 

if  action  uppn  contract,  np  recoijery  on  quantum  meruit;.  705  n. 

defenses  in  actions  to  collect  Ioceu  assessments,  .708.   See  LOCAL  ASSESS? 

ments. 
corporate  liability  to  action  for  indictable  act.  774 
remedies  against  United  States  for  torts,  see  COUET  OF  CLAIMS, 
liability  of  towms  and  counties  to  siiit,  808. 
failure  to  present  claims  to  auditors,  809. 
remedy  against  one  conspiring  with  treasurer,  832L       . 
suit  by  treasui-er  against  delinquent  sheriff,  832. 
demand  before  suit  on  treasurer's  bond,  833. 
by  assignee  of  warrant  or,  order,  880. 

"recovery  on  quantum  meruit,  see  Schools  AND  School  Districts. 
authority  to  bind  town  by  appearance,  1648. 
qui  (am  action  against  town  for  penalties,  1658.     . 
notice  before  sui^  see  Claims  ;  Defective  Highways. 

see,  also.  Assumpsit  ;  Interpleader  ;  Municipal  Bonds  ;  Parties  ; 
Pleading  ;  Tax-payers'  Remedies  ;  ■  Ultra  Virb& 

ADJOURNED  MEETINGS:  See  Public  Boards;  Town  M^tings. 

ADJOURNMENTS: 

of  town  meetings,  see  Town  Meetings, 
of  public  boards,  see  Public  Boards. 

ADVERSE  USER:  See  Prescription,  ■■ 

ADVERTISEMENTS: 

for  bids  for  improvements,  see  Improvements.,  : 

AGENTS :  See  Officers  and  Agents;  Pebsonal.LiabilitT!  Eespohdeat 
Superior, 

AGRICULTURAL  LANDS:  See  Taxation. 

AID : 

to  railroads,  see  Municipal  Bonds. 
to  private  enterprises,  see  Taxation. 

ALDERMEN :  See  Public  BoAfiDS. 

personal  liability  for  legislative  ^o  tsj  see  Fbbspna{j,.Liabiijtt. 

ALIENAGE: 

as  a  disqualification  for  office,  174  n. 
see,  also,  Citizenship.    ... 

ALLEYS: 

dedication  of,  see  Dedication.  . 
see,  also.  Highways^ 

ALLOWANCE: 

of  claims,  see  Claims. 

ALMSHOUSE : 

condemnation  of  land  for,  669. 

municipal  liability  to  pauper  for  injuries,  973, 
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AMENDMENT: 

of  charter,  see  Charter. 

of  officer's  defective  return  of  service,  355  n. 

of  record  of  service  of  town  meeting  warrant,  355  n. 

of  motions  at  town  meetings,  371. 

of  records,  see  Municipal  Records. 

AMOTION :  See  Officers  and  Agents. 

ANIMALS: 

running  at  large,  ordinances  relating  to;  1S43. 

ANNEXATION  AND  CONSOLIDATION: 

statute  submitting  question  to  vote  constitutional;  73  ik 
how  effected,  396. 

legislative  power  to' provide  for,  897. 
constitutionality  of  acts  providing  for,  398. 
taxation  of  annexed  territory,  398,  400,  403. 
for  antecedent  indebtedness,  398,  411,  413, 
injunction  by  tax-payer,  413. 
by  ordinance,  399. 

submission  to  vote,  403. 
by  judicial  proceedings,  399. 
consolidation  of  municipalities,  400  et  seq, 
~  excess  of  indebtedness,  401,  814. 
separate  taxing  districts,  401, 
preservation  of  representative  districts,  408. 
of  void  incorporations  by  special  act,  405. 
annexation  of  county  territory  to  city  within,  404. 
power  of  provisional  municipalities  in  Florida,  406. 
land  susceptible  to  annexation,  406-410,  436. 

construction  of  particular  statutes,  407  et  seq. 
"  contiguous,"  "  adjacent,"  etc.,  409,  410.     ,. 
effect  of  consolidation,  414,  415. 
title  to  property,  414 
existing  ordinances,  415. 
debts  and  contracts,  434. 
mode  of  annexation,  416  et  seq, 
notice,  416.  419. 
election,  417. 

jurisdiction  and  procedure,  418,  419, 
reasonableness  of  annexation,  430. 
estoppel  of  tax-payer  to  contest  validity  of,  421. 
procedure  to  test  validity  of,  433,'4'.i3. 

injunction  by  annexed  city,  422,  438.    ' 
certiorari,  432. 
quo  warranto,  423,  437. 
action  by  attorney-general,  423. 
of  school  districts,  1356. 

effect  on  property  and  debts,  1356. 

ANNUAL  MEETINGS:  See  Town  Meetings. 

APPEAL: 

from  condemnation  proceedings,  688. 
from  disallowance  of  claims,  858.    See  Claims. 
by  tax-payers  from  allowance  of  claim,  864. 
from  vacation  of  road  in  Illinois,  107(i 
from  municipal  courts,. 1290. 

APPEARANCE: 

authority  to  bind  town  by,  1648. 

APPLICATION: 

to  call  a  town  meeting,  see  Town  Meetings. 
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APPOINTMENT: 

of  clerk  of  town  meeting)  361. 
de  facto  clerk,  361. 

see,  also,  Officers  and  Agents. 

APPORTIONMENT : 

rules  of  in  local  assessments,  see  LocAi.  Assessments. 

APPORTIONMENT  OF  INDEBTEDNESS:  See  Debts;  Partition. 

APPROPRIATIONS :  See  Injunctions  ;  Municipal  Fundsl 

ARBITRATION: 

implied  power  of  corporation  to  submit  to,  6421 
of  &n  attorney,  64!2. 

competency  of  alderman  as  arbitrator,  643 
estoppel  of  city  to  object,  643  n. 
between  contractor  and  municipality,  701. 

ASSESSOR: 

of  school  district  the  treasurer  in  Michigan,  799. 

ASSESSORS  OF  TAXES : 

personal  liability  for  error,  214. 

erroneous  and  ultra  vires  act  distinguished,  314. 
for  malicious  overestimate,  314 
pleading,  314  n. 
mandamus  against  to  pay  warrant,  788. 

ASSIGNEE: 

of  warrant  or  order,  recovery  limited  to  consideration,  789. 

ASSIGNMENT: 

of  contracts  for  improvements,  1080,  1105,  1108. 

ASSUMPSIT: 

to  recover  fines,  533. 
the  proper  remedy  on  warrants,  870. 
to  recover  back  illegal  taxes,  see  Tax-paters'  Remedies. 
for  consideration  of  invalid  negotiable  instrument.  877,  878. 
see,  also.  Ultra  Vires. 

ATTORNEYS: 

implied  authority  to. submit  to  arbitration,  643. 

power  of  corporation  to  employ,  171,  173,  591,  617  n.]  643. 

of  county  authorities,  643  n.,  780,  793. 

of  the  mayor,  643  n. 

of  selectmen,  796,  804,  809. 

of  township  trustees,  800. 

of  town  supervisors,  803. 

of  overseers  of  poor,  804. 

in  bastardy  proceedings.  867. 

in  criminal  prosecutions,  643. 

to  defend  officers,  643  n. 

additional  counsel,  171,  643. 

to  oppose  legislation,  653. 
compensation  of,  171,'  173. 
to  collect  taxes,  authority  of  to  contract,  705  n. 
power  to  license,  1253. 

ATTORNEY-GENERAL: 

quo  warranto  against  municipal  corporation  by,  1618. 

AUCTION: 

of  office  of  tax  collector,  393. 
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AUCTIONEERS:  5 

license  of,  1360,1261. 

power  to  refuse  license,  1360. 
power  to  regulhte  business,  1360, 1361. 

discriminating  and  arbitrary  regulations,  1361. 

unreasonable  license  fees,  1363.' 

AUDIT  AND  AUDITORS : 

powers  of  town  auditory  in  New  York,  808. 

see,  also,  Ciaims;  Mandamus;  Officers  and  AaENT&. 

AUSTRALIAN  BALLOT: 

validity  of  legislation  providing'for,  390. 

AUTOPSY: 

authority  of  coroner  to  employ  physician,  979. 

AWNINGS: 

over  sidewalks,  power  to  permit,  570,  1337. 

liability  for  defective,  1513.    See  Defective  Highways 

AYES  AND  NOES:  See  Ordinances ;  Public  Boards. 

B. 

BAILEE: 

treasurer  more  than  a  mere,  838. 

BAILMENT: 

whether  law  of  applies  to  custodians  under  bond,  330,  331,  838, 

BALLOT: 

not  required  in  proceedings  of  town  meetings,  376. 
see,  also,' Elections. 

BAND  CONCERTS: 

taxation  for,  590.    See  Taxation. 

BANKS:  . 

taxation  of,  1390,  1391. 

BASTARDY  PROCEEDINGS: 

employment  of  attorney  for  indigent  complainant,  867. 

BAWDY-HOUSES: 

license  of  under  power  to  suppress,  103. 
license  of  under  power  to  regulate,  103  n.,  513. 
prohibition  under  general  welfare  clause,  583. 
authority  to  suppress  construed,  587. 
power  to  punish  keeper,  1375. 
power  to  punisli  resort  to,  1375. 
unreasonable  penalty,  1275  n. 
.  BEES : 

declaring  keeping  of  a  nuisance,  1030  n. 

BENZINE: 

power  to  regulate  keeping  of,  586. 

BETTERMENTS:  See  Improvements;  Local  Assessments. 

BIBLE: 

in  public  schools,  1376. 

^BICYCLE: 

ordinance  prohibiting  riding  across  bridae.  517. 

BIDS:  See  Improvements. 

BILLIARD  SALOONS: 
police  regulation  of,  581. 
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BLAST: 

liability  of  county  for  negligent  discharge  of  734,  n. 
liability  of  city  for  negligence,  749,  149a  n. 

BOARD  OF  EDUCATION: 

no  corporate  liability  of  for  negligence,  739. 
see,  also.  Schools  and  School  Districts. 

BOARD  OF  HEALTH:  See  Health. 
power  to  employ  physician,  797. 
see,  generally,  Pubijc  Boards. 

BOARD  OF  IMPROVEMENT:        « 
not  a  municipality  in  Arkansas,  794. 

BOARDS :  See  Public  Boards 

BODIES  POLITIC  AND  CORPORATE: 
a  State  not  included  in  the  term,  11. 

BOND:  See  Municipal  Bonds;  Official  Bonds. 
for  support  of  pauper,  recovery  on,  939. 

BOOK  CANVASSERS : 

license  of,  when  a  regulation  of  interstate  commerce,  1263L 
habeas  corpus  by  federal  court,  1263. 

BOROUGHS: 

development  of  English,  19  et  seq. 

BORROWING  MONEY: 

suflBciency  of  town  meeting  waiTant,  373,  374 
whether  the  power  must  be  express,  550,  607  d.,  778,  884. 

doctrine  of  the  United  States  Supreme  Court,  778. 

rule  in  Ohio,  Wisconsin  and  Missouri,  778  n. 
construction  of  charter  provisions,  778. 
statutory  power  to  "raise"  money  construed,  779, 
"for  appropriate  municipal  objects,"  779. 
issue  of  negotiable  instruments,  779.    See  Municipal  Bonds. 
ratification  of  contract  cannot  be  rescinded,  793. 
construction  of  constitutional  provision  forbidding,  794. 
on  unauthorized  warrants,  liability,  791    See,  also,  Ultra  Vires. 
power  of  township  supervisors,  797. 
power  of  officere  of  Connecticut  towns,  797. 
liability  for,  on  implied  contract,  800. 
authority  of  school  directors  in  Illinois,  803. 

may  give  evidence  of  a  proper  debt,  803. 

personal  liability,  803. 
power  to  give  evidences  of  indebtedness,  884. 
what  does  not  constitute  borrowing,  889  n. 

see  Municipal  Bonds;  Limitation  of  I.vdebtedness. 

BOUNDARIES: 

improvements  where  city  boundary  uncertain,  1064 

see,  also.  Annexation  and  Consolidation;  Legislative  Con- 
trol; Re-organization. 

BOUNTIES  TO  SOLDIERS: 

validity  of  town  meeting  granting,  373,  374,  375,  376. 
no  power  in  New  England  towns  to  pay,  797. 
curative  act  by  legislature,  797. 

BREAD : 

regulating  weight  of,  1370. 

prohibition  of  short  weight  construed,  1370  n. 

BREWERY: 

power  to  license  brewer  construed,  1365  a. 
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BRIDGES : 

contracts  for  repairs  or  construction,  776,  1079,  lOSO. 

ratification  oy  governing  board,  776. 

statutory  provisions  limiting  indebtedness,  776. 

liability  of  county  for  money  borrowed,  776. 

assignability  of  contract,  1080. 
power  of  highway  commissionei-s  respecting,  806. 
power  of  New  York  towns,  808. 
power  to  build  above  railroad  crossing  streets,  1077, 
proper  agenta  to  build  in  New  York,  1081. 
ordinarily  are  parts  of  highways,  1448. 
defined,  1470. 

culvert  over  ravine  not  a  bridge,  1470. 
over  navigable  rivers  and  waters,  613,  1471. 

federal  and  State  power  to  build,  1471. 
construction  over  boundary  river  between  States,  1473, 
construction  between  counties,  1473. 

legislative  control  of  expense,  1473. 
dutjr  of  county  to  build  and  repair,  1473,  1475,  1478, 

indictment  of  officers  for  neglect,  1473. 

discretion  of  county  commissioners,  1474 
coercion  by  -mandamus,  1474. 
liability  of  cities  for  non-repair  of,  1475. 

for  negligent  construction,  749. 

the  New  York  and  Brooklyn  bridge,  1475. 

where  the  bridge  is  between  States,  1475. 
construction  and  repair  of,  in  towns  and  boroughs,  1476. 

contribution  to  cost  of  between  towns,- 1477. 
liability  ifor  defects  generally,  1479. 

unguarded  abutments,  759. 

notice  of  defects,  1479. 

want  of  funds  to  repair,  1479,  1489. 

latent  defects,  1480. 

duty  to  inspect,  1480. 

rule  as  to  heavy  loads,  1481. 

statutory  limit  of  weight,  1481. 
mandamus  to-compel  construction  or  repair,  1553,  1558,  1557 

see,  also,  Defective  Highways  ;  Highways  ;  Improvements. 

BUILDINGS: 
"   demolition  of  to  check  fire,  653  n.,  748. 
prohibiting  erection  without  permit,  1371. 
see,  also,  Wooden  Boildings. 

BURDEN  OF  PROOF: 

of  existence  of  corporation  by  implication,  38. 

of  unreasonable  delay  in  opening  tijwn  meeting,  858. 

BURGLARY: 

as  a  defense  to  action  on  official  bond,  837. 

BURYING-GROUNDS :  See  Cemeteries. 

BY-LAWS :  See  Ordinances. 

c. 

CANDIDATES:  See  Elections. 

CANVASS  OF  ELECTION:  See  ELECTIONS. 

CASTING  VOTE :  See  Pcblic  Boards. 

CAUCUSES : 

State  may  regulate,  383  n. 
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CEMETERIES: 

condemnation  of  land  for,  670. 
municipal  regulation  of  interments,  996. 
sale  of  land  unsuitable  for,  998. 
local  assessments  agaiast,  1173. 

CERTIFICATES  OF  INDEBTEDNESS: 
character  of  and  liability  on,  800,  801. 

see,  generally,  Warrants  or  Orders. 

CERTIORARI: 

to  test  validity  of  annexation,  433. 

to  review  organization  of  townHkip,  441. 

to  review  ordinances,  537. 

interest  of  petitioner,  537. 

changing  ^rade  of  stceet,  537  n. 
to  review  conviction  by  municipal  court,  537. 
to  review  legislative  acts  of  public  board,  543. 
to  review  ultra,  vires  contract,  635  n. 
by  tax-payer  to  review  increase  of  salary,  864. 
to  review  proceedings  in  eminent  domain,  687. 
to  county  supervisors  improving  town  highways,  106(5. 
to  review  erroneous  local  assessment,  1133  n.,  1136  n. 
to  review  dismissal  of  fireman,  1307. 
mandamus  not  a  substitute  for,  1555,  1571. 
to  review  illegal  tax  assessment,  1634, 1635. 
to  review  excessive  tax  levy,  1430  n. 

see  Tax-fayebs'  Remedies. 

CESS-POOLS :  See  Heai.th. 

CHAIRMAN:  See  Mayor;  Peesidinq  Officer;  Town  Meetings. 

CHANGE  OF  GRADE: 
authority  for,  1064,  1071. 

petition  to  enjoin,  1064 
certiorari  to  review  ordinance,  537. 

no  recovery  for  damage  by  at  common  law,  663,  747,  1156, 1163, 1505. 
except  for  n""!;ligent  work,  663. 

what  constitutes  negligence,  1148,  1149,  1150,  1151,  1505. 
damage  clause  in  constitutions.  1141,  1156,  1157,  1158,  1164,  1505. 
damages  by  statute  in  many  States,  663. 
action  for,  1159,  1163. 

pleading  and  instructions,  1163,  1164. 
irregularities  in  assessment  of  damage,  571,  1159. 
estoppel  to  claim,  1161. 
power  cannot  be  bargained  away,  1068. 

disturbance  of  gas-pipes,  1068. 
remedy  of  abutter  in  New  York,  1145,  1505, 

construction  of  statut^  1154 
time  when  action  accrues  in  Pennsylvania,  1145. 

whether  purchaser  entitled  to  the  damages,  1145, 
remedy  of  abutter  in  Massachusetts,  1146. 
rule  of  liability  in  Connecticut,  1155. 
measure  of  damages,  1137,  1157,  1158,  1164 
house  erected  after  grade  fixed,  1153. 
payment  precludes  further  claim,  1128. 
Incidental  damages  from  surface-water,  1148,  1149,  1150,  1151. 

CHARTER: 

under  English  Municipal  Corporations  Reform  Act,  83,  38. 

powers  conferred.  33,  28. 
from  the. crown,  24,  25. 

acceptance  by  incorporators,  24,  73. 
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CB.ARTER  {continued): 

withdrawal  of,  34 

subject  to  parliamentary  control,  25. 
by  act  of  parliameot,  25.       ■ 

Municipal  Corperations  Act  of  1683^  35. 
synopsis  of,  65,  66. 
judicial  construction,  66. 
special,  forbidden  in  some  States,  39,  43. 

construction  of  constitutixinal  Htnitationi'43,  44 
specimen  outline  of  ordinary,  40,  67. 
incorporation  by  courts  under  general_acts,  46  et  seq.    See  MxjNioiPAt 

Corporations. 
compulsory  incorporation,  50.       ■ 
submission  of  charter  to  vote  of  inhabitants,  51. 

such  legislation  constitutional,  51. 
early  charters,  61,  63.  .'       '      * 

defined,  68.  -    -  . 

not  a  contract,  63.  73,  78,  425  n..  448,  719,  1396n. 

doctriue  of  Dartmouth  College  Case  inapplicable,  64,  70,  93^ 
but  may  contain  irrevocable  grants,  78.  i 

prominent  features  of  a  special,  68. 

the  constitution  of  the  municipality,  68. 
acceptance  of  unnecessary,  71,  73.  ) 

but  provisions  for,  constitutional,  71,  73. 
distinction  between  publio'and  private  corporations,  73. 
how  proved,  74.    See  Evidenck 

judicial  notice,  74 
effect  of  New  York  constitution  of  1846,  85. 
grants  of  special  privileges  ib,  88. 
general  rules  of  construction,  77,  89.  90. 
rule  of  strict  construction  qualified,  77. 
in  respect  of  existing  general  law,  100. 
provisions  in,  how  affected  by  general  laws,  81,  88. 
amendment  and  repeal  of,  93  et  seq. 

effect  of  repeal  on  reorganized  corporation,  84 

private  corporations  distinguished,  93. 

construction  of  statutes,  general  rules  of,  94,  95. 

repeals  by  implication,  94,  95. 

effect  of  subsequent  general  act,  149  n.,  787. 

effect  of  amendment  on  -city  ordinances,  81. 

repeals  bj^subsequent  general  act,  96,  97,  105,  106, 193. 

illuBti'ations,  98. 
by  constitutional  amendment,  64,  99. 
in  respect  of  classified  cities,  when  operative,  103. 
acts  relating  to  particular  classes,  104. 
what  constitutes,  107. 

constitutional  validity  of  acts,  107,  403,  405,  545,  546,  6i9. 
title  of  act.  477. 
single  subjept,  477.  , 

acceptance  of  amendment  unnecessary,  108,  435. 
provision  for  constitutional,  l08. 
manner  of  acceptance,  109. 
effect  of  repeal  on  creditors'  remedies,  476,  479  et  seq. 

receivership,  48l.   ■ 
constitutional  limitations  on  power  of,  110. 
special  and  local  legislation.  111. 
impaii*ment  of  contracts  or  Vested  rights,  113, 
title  of  acts,  113,  114 
forfeiture  of  in  England,  115,  .116; 
instances  of,  117. 

by  quo  warranto  proceedings,  115. 
ly  writ  of  scire  facias,  115. 
103 
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CHARTER  {continued) : 

forfeiture  of  in  the  United  States,  118. 
exclusively  by  legislative  act,  118,  119. 
no  extinction  of  debts,  476. 
see,  also,  Dissolution;  Powers;  Words  and  Phrases. 

CHILDREN:  See  Torts. 

CHINESE: 

status  of  in  respect  of  citizenship,  133, 

CITY,:,    . 

is  a  municipal  corporation,  7. 

CITY  HALL:  See  Public  Buildings. 

CLAIMS: 

presentation  to  township  board,  799. 

allowance  without  jurisdiction  void,  799. 
mandamus  to  issue  ordei>  denied,  799. 
manner  of  presentation  for  audit,  853  et  seq.,  858,  860,  872. 

in  proper  and  fully  itemized,  form,  853. 

damages  for  infringement  of  patent-rights,  853. 

bond  and  notes  not  open  accounts,  853. 

re-examination  by  county  commissioners,  853, 
reasonable  time  before  suit,  853. . 
what  are  and  are  not  claims,  853,  854. 

claims  for  torts,  854,  855,  861. 
of  treasurer  possessing  funds,  853. 
when  interest  begins  to  run,  853. 
allegation  of  due  presentment,  etc.,  853. 
injuries  from  defective  highways,  855,  1539. 

New  York  decisions,  772. 
presentation  as  a  condition  precedent  to  suit,  855,  856,  1539. 

claims  ex  delicto,  charter  provision  construed,  1656. 

agreement  by  board  waiving  statute,  856. 
allowance  and  rejection  of,  857. 

conclusiveness  of  adjudication,  857,  858,  860. 
mandamus,  857,  859,  860. 

procedure,  jurisdiction,  judgment  and  appeal,  857,  861,  864. 
malfeasance  in  over-allowance,  863. 
authority  of  county  court  in  Arkansas,  864. 
of  contractors  for  extra  work,  866. 
for  services  to  indigent  persons,  867. 

sufficiency  of  veriflcatiou, 
when  audit  not  necessary,  869. 

audit  by  township  board  not  conclusive,  881.  , 

for  injuries  to  sheep  by  dogs,  1659-1661.    See  Liabilitt. 

see,  also,  Mandamus. 
CLERK: 

of  town  meeting,  appointment  of,  etc.,  361. 

pro  tempore,  361. 

d§  facto,  361. 

oath  of,  361. 
amendment  of  records  by,  see  Municipal  Records, 

see,  also,  Town  Clerk. 

CLOCK: 

power  of  town  to  repair  public,  805. 

CLOUD  ON  TITLE: 

action  to  vacate  erroneous  local  assessment,  1130. 
see,  also.  Tax-payers'  Remedied 

"GOAL-HOLES: 

as  defects  in  sidewalks,  1516. 
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COASTING: 

injuries  by  coasters,  municipal  liability  for,  758,  1340, 

COLLATERAL  ATTACK: 

of  local  assessment  for  irregularities,  1125.    See  Local  Assessments. 

COMMITTEE : 

appointed  by  town  meeting,  construction  of  power,  798, 

acceptance  of  report  of,  371,  798. 

rescission  of  appointment  of,  368. 
reference  of  petition  for  improvements  to,  279. 
delegation  of  power  to,  see  Delegation  op  Power;  Public  Boards. 

COMPENSATION: 

of  engineer  of  county  prison  in  Indiana,  793. 

not  Incident  to  exercise  of  police  power,  984,  987,  992. 

of  board  of  health,  1009. 

for  abatement  of  nuisances,  1022.    See  Nuisances. 

see,  also,  Eminent  Domain  ;  Officers  and  Agent& 

COMPROMISE  OF  CLAIMS :  See  Powers. 
tax-payers'  injunction  to  prevent,  197  n. 

COMPTROLLER: 

mandamus  against  to  distribute  school  fund,  1369, 

CONCEALED  WEAPONS: 

power  to  prohibit  carrying,  507,  510,  588,  1373. 

reasonableness  of  penalty,  1373. 
suit  for  penalty  for  carrying,  497. 

CONSPIRACY : 

jury  trial  for  violating  ordinance  punishing,  536  n. 
remedy  against  one  conspiring  with  ti-easurer,  833. 

CONSTITUTIONAL  LAW: 

execution  against  inhabitants  for  corporate  debts,  188,  140. 
power  of  State  to  prescribe  qualifications  of  voters,  883. 
validity  of  registration  acts,  383. 
validity  of  acts  providing  for  cumulative  voting,  890. 
regulation  of  interstate  commerce  by  ordinance,  506. 

prohibiting  smoke  from  steamboats,  486  n. 

license  tax  on  tug-boats,  506.' 

wharfage  fees  proportioned  to  tonnage,  565. 

quai-antine  laws  not  prohibited,  1014  n. 
impounding  and  sale  of  animals  without  notice,  528. 
construction  of  provision  forbidding  borrowing  money,  794i 
laws  for  removal  of  paupers,  953. 

notice  of  condemnation  of  property  as  a  nuisance,  1000,  1001. 
right  of  abutter  to  access  to  street,  1144 

notice  of  local  assessment,  1185-1188.    See  Local  Assessments. 
ordinances  regulating  Salvation  Army  parades,  90,  507,  586,  1343,  1344. 
arbitrary  regulation  of  liquor  selling,  1265.    See  Liquors. 
arbitrary  regulation  of  laundries,  1265  n.    See  License. 
Sunday  oi-dinance  discriminating  against  Gentiles,  1269  n.    See  License. 
power  of  legislature  to  appoint  municipal  Are  commissioners,  1305  n. 
power  of  legislature  to  appoint  municipal  police  commissioners,  1305  n. 
privileges  and  immunities  of  citizens,  see  Citizenship.  , 

see,  also,  Annexation  and  Consolidation;  Change  of  Grade; 
Charter;  Dissolution;  Eminent  Domain;  Jury  Trial;  Lim- 
itation OF  Indebtedness;  Local  Assessments;  Municipal 
BosDS;  Nuisances;  Taxation;  Torts. 
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CONTRACTOR: 

power  to  relieve  in  case  of  hardship,  694,  703  n. 
claims  for  extra  work,  866. 
liability  for  indemnity  to  corporation,- 1313. 
inunicipal  liability  for  negligence  of.  see  Toets. 
see,  also.  Contracts  ;  Impkovemekts. 

CONTRACTS: 

general  requisites  of  validity,  316. 
uiethod  of  contracting,  680. 

may  be  made  tlirough  oBScers  or  committees,  1343. 
must  be  made  in  prescribed  mflHe,  352, 353,  690,  691,  693,  697,  776,  790  n., 
794,  S'Jl,  844,  1103. 

requirement  of  writing  mandatory,  353,  690. 

letting  to  bidders,  698. 

fraudulent  collusion,  699. 

by  ordinance  or  in  writing  if  required,  690. 

no  implied  contract  vvhen,  690  n.,  698  n. 

delegation  of  authbrity  of  board,  781. 

"  lowest  responsible  bidder,"  etc.,  790  n. 

requirement  of  precedent  appropriation,.  831, 

charter  provisions  construed,  823. 
use  of  seal,  353. 

individual  seal  of  agent,  255.- 

under  English  Municipal  Corporations  Act,  253. 
by  ordinance  or  resolution  of  council,  354. 

statute  of  frauds,  3j54.  ■     • 

signature  by  agent  individually,  •355,  256.    See  Personal  Liability. 
cannot  be  impaired  by  rescission  by  board,  see  Public  Boards. 

by  rescission  by  town  meeting,  see  Town  Meetings. 

by  the  legislature,  see  Legislative  Control. 

by.  change  of  judicial  construction,  735. 
for  fire  apparatus  by  resolution,  485. 

exclusive  contracts  for  water  supply,  553,  554,  558,  630,  632, 1338.  1839. 
by  board  extending  beyond  oflScial  term,  555,  633  n.,  643,  941,  959  n. 
in  restraint  ofcontrol  of  streets,  617, 1068. 
power  of  boards  to  bind  successors,  643  n.,  780. 
time  contracts  beginning  in  term  of  new  board,  780,  783. 

ratificationjsf :  unauthorized,  788  n. 
for  exclusive  privileges  in  streets,  see  Control  of  Ste^ets. 
ratification  of  informal  contracts,  693. 
authority  of  agents,  691. 
.  informal  distinguished  from  ultra  vires,  see  Ultra  Vires. 
ordinance  waiving  breach  of,  694. 
ratification  of  unauthorized,  696,  851. 
granting  telephone  company  right  to  occupy  streets,  697  n. 
action  to  rescind  for  breach,  699. 
compli3nce  with  plans  and  specifications,  700. 
arbitrament  between  contrsictor  and  municipality,  701. 
forfeiture  of,  for  delay,  703. 
forfeiture  of  deposit,  703. . 

remission  of,.  703. 
subsequent  modification  of,  703  n. 
set-off  of  damages  for  breach,  701. 
recovery  by  contractor  on  failure  of  speciBc  fund,  707. 
stipulation  referiing  to  existing  ordinances,  711. 
when  implied,  821. 

quantum  meruit,  831  n. 

use  of  street,  built  without  authority,  1143. 
by  de  facto  officera,  791. 
written,  execution  of,  by  selectmen,  804 
signature  of  selectmen  to  notes,  807. 
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CONTRACTS  (continued)': 
extra  work,  851,  866. 

for  support  of  indigent  in  Confederate  State,  874. 
consideration  purged  of  illegality,  874. 
for  exclusive  use  of  street  by  railway,  1318,  1321,  1323, 
practical  construction  by  parties,  1330. 
liquor  license  not  a  contract,  1596. 
for  local  improvement,  construed,  1657. 
effect  of  limitation  of  -indebtedness,  see  Limitation  op  Indebtedness. 

contractor's  remedy  for  breach,  1657. 
personal  liability  of  agents  on,  see  Pebsonai.  Liability. 

seo.  also,  Conthol  of  Streets  ;  Improvements  ;  Lights  ;  Powers  ; 
Ultra  Vires;  Water  Supply. 

CONTRIBUTION: 

to  cost  of  bridges  between  towns,  1477. 

by  abutting  owner  in  case  of  defective  street,  1491. 

CONTRIBUTORY  NEGLIGENCE :  See  Defective  Highways. 

CONTROL:  See  Legislative  Control. 

CONTROL  OF  STREETS: 

exclusive  privileges  to  gas  and  water  companies,  554,  555. 

to  street  railway  company,  .')55,  595  n. 
delegation  of  power  to  regulate  gas-pipes,  558. 
prohibiting  heavy  loads  on  paved  sti-eets,  570. 
power  to  authorize  awnings  over  sidewalks,  570. 
permission  to  erect  poles  .ind  wires,  570. 
permission  to  use  streets  for  private  purposes,  570,  574. 
regulation  of  use  by  railways,  574*  1483. 
power  to  permit  encroachments  construed,  57.5. 
requiring  permit  for  parades,  90,  586.    See  Salvation  Army. 
permitting  hay  scales  in  streets,  586. 

power  to  revoke  license,  1333  n. 
license  to  use  sfireets  for  amusements,  595  n. 
prohibiting  distribution  of  hand-bills,  595,  1376. 
contracts  for  exclusive  privileges,  596. 
requiring  watchman  at  railroad  crossing,  599. 
grant  of  exclusive  use,  5^9  n. 
power  to  permit  nuisances,  601  n; 
power  to  perffiit  hack  stand.  663  n. 
permit  to  telephone  Company  to  occupy  streets,  697  n. 
control  of  sidewalk  upon  private  property,  1067  n.      / 
contract  in  restraint  of,  617,  1068. 

removing  gas-pip'cs  upon  change  of  grade,  1068. 
sewer  cutting  off  percolating  water,  1091. 
authorizing  private  drain  in  street,  1093. 
permission  to  lay  private^  water-pipe  in  street,  1093  ii. 
authorizing  railroad  company  to  use  street,  1094. 

condition  to  repair,  etc.,  construed,  1095. 
regulations  of  obstructions  of  sidewalks,  etc.,  1216.  \ 

reasonableness  of,  1316  n. 
general  stafement  of  extent  of,  1216, 1221,  1333. 
use  of  street  by  railways,  573,  573,  575,  578,  580,  581, 1317  et  seq. 

construction  of  charters  and  statutes,  1317,  1218. 

grant  of  exclusive  use,  1318. 

withdrawal  of  consent,  1318  n. 

legislative  permission,  1319. 

subject  to  reasonable  regulations,  1320,  1331, 1233, 1325  n.,  1333. 

construction  of  conditions,  1282. 
subject  to  right  to  repair,  .etc.,  1322. 

injunction  by  abutter  against  injurious  use,  1219. 

streets  ate  held  for  public  use,  1221,  1333. 
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CONTROL  OF  STREETS  {continued): 

regulating  speed  of  cars,  1233, 

reasQnableness  of  ordioance,  1334. 

regulations  at  crossings,  1335.    . 

regulating  railroad  under  general  welfare  clause,  1235  ik 

regulating  use  of  snow-plows,  1236. 
prohibiting  obstructions,  1326  n.,  1337. 
annexing  conditions  to  railway  license,  1331. 

construction  and  effect  of,  1331. 
removal  of  shade  trees,  1234. 
sumniary  removal  of  obstructions,  1334  n.,  1235'.  1237. 

of  licensed'awnings  in  New  York  city,  1237. 

lamp  posts,  1335  n. 
license  to  obstruct  or  encroach  upon,  1136,  1511. 

power  to  revoke,  1336. 

awnings  in  New  York  city,  1137. 
regulations  relating  to  electric  wire  poles,  1238,  1239. 
license  to  substitute  electric  for  horse  power.  1239. 
injunctions  against  encroachments,  1236,  1241. 

on  street  existing  by  dedication,  1341. 

parties  to  bill,  1836. 
prevention  of  animals  running  at  large,  1242. 
prohibiting  or  licensing  (Salvation 'Army)  parades,  90,  586,  1243, 1214. 

reasonableness  of  license  ordinance.  1343,  1344. 

constitutionality  of  ordinance,  1244 
police  regulation  of  vehicles,  1356  n. 
power  to  license  vehicles,  1366. 

regulating  use  of  streets  by  Water  company,  1329, 1334. 
legislative  authority  over  streets,  1349. 

CONVICTS :  See  Jails. 

hiring  out  by  county,  980. 

CORONER: 

authority  to  hire  physician  to  perform  autopsy,  979. 

CORPORATE  PtJRPOSE: 

public  education  a,  645  n.,  785  n. 
building  for  use  of  Orand  Army  post,  841. 
see,  also,  Poweks  ;  Taxation. 

CORPORATIONS: 
definition  of,  1. 

by  Chief  Justice  Marshall,  1. 

by  Justice  Story,  1. 

by  Chancellor  Kent,  1. 

by  Lord  Coke,  1. 

comments  of  Mr.  Taylor  and  Professor  Pomeroy,  1  n. 
word  "  person' "  in  a  statute  inclndes,  1  n. 
classification  of,  2. 

in  Dartmouth  College  Case,  2. 

Miners'  Ditch  Co.  v.  Tellerbach,  2. 

strictly  public,  quasi-public,  strictly  private,  3. 
quasi-public,  nature  of,  3,  3. 

-government  control  over,  see  Legislative  Controi. 

distinct  from  publicquasi,  3. 
in  ordinary  nomenclature,  a  State  not  a,  11. 
the  United  States  a,  730  n. 

COUNCIL:  See  Public  Boards. 

appointment  of  officers  by  before  vacancy,  155  n. 
acts  of  de  facto  councilmen  valid,  159  n. 
power  to  expel  a  member,  191. 

scope  of  power  as  judges  of  election,  150, 153  n.,  155  n.,  174  n.,  392  n.,  6( 
personal  liability  of  members,  see  Personal  Liability. 
see,  also.  Delegation  of  Powers  ;  Mandamus. 
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COUNTY: 

as  a  public  guast-corporation,  S,  8. 
not  a  corporation  "  for  municipal  purposes,"  43. 
included  in  term  "municipal  corporations,"  1132  n, 
relation  of  to  townships  in  various  States,  58. 
■  power  to  offer  rewards,  618,  651.    See  Rewards. 
power  to  employ  attornevSi  643.    See  Attobnbts. 
whether  subject  to  suit,  734;  738, 1644,  1645. 
liability  of  fpr  torts  of  officers,  734,  735.    See  ToRTS. 

of  county  commissioners,  734. 

defective  highways,  734    See  Defective  HiOHWAYa 

defective  bridges,  734,  735. 

negligent  construction  of  court-house,  735. 

doctrine  of  respondeat  superior  not  applicable,  734i 

distinction  between  public  and  private  duties,  738. 

infringement  of  patent,  739. 
incurring  indebtedness  for  court-house  in  Nebraska,  777. 
liability  for  support  of  paupers,  see  PooE  and  Pooe  Laws. 
not  liable  on  waiTants  for  township  funds,  873. 
liability  on  notes,  878. 

fraudulent  overissue,  878. 
liability  to  physician  employed  by  coroner,  979. 
hiring  of  convicts,  980. 
claims  against,  see  Claims. 
court-house  subject  to  local  assessment,  1172. 

see,  also.  Bridges  ;  Jails  ;  Negugence  ;  Pabtitios 

'COUNTY  AUDITOR: 
compensation  of,  864 

COUNTY  CLERK: 

compensation  of,  663. 

COUNTY  COMMISSIONERS: 

power  to  employ  attorneys,  643,  780.    See  ATTORNEYS. 

contract  extending  beyond  term,  643  n.,  780.    See  CONTBACTS. 

for  unreasonable  fees,  643  n. 
liability  of  county  for  torts  of,  734.    See  Cottntt. 
power  to  release  sureties  on  official  bonds,  793. 
power  to  examine  tax  collectors'  accounts,  835. 
personal  liability  for  refusing  to  pay  claims,  1573. 

see,  also.  Claims  ;  Officers  and  Agents. 

COUPONS:  See  Municipal  Bonds.    » 

COURT-HOUSE: 

county  incurring  indebtedness  for,  in  Nebraska,  777. 
letting,  conti-act  for,  781. 

liability  for  extra  work,  781  n. 
liability  for  negligent  construction  of,  see  Coonty. 
whether  subject  to  local  assessment,  1172. 
.  COURT  OF  CLAIMS : 
jurisdiction  of,  732. 
principles  governing  liability  for  tort  in,  732. 

implied  contract  growing  out  of  tort,  732. 

COURTS :  See  Municipal  Courts. 

CREDITORS'  REMEDIES:  See  Debts;  Equity;  Mandamus;  Taxation. 

CRIMINAL  OFFENSES: 

bringing  paupers  from  other  States,  973. 
whether  criminal  intent  essential,  1277. 
opening  saloon  on  Sunday,  1277  n. 
indecent  exposure  of  person,  1277. 

see,  also.   Indictment;  Jury  Trial;  Ordinances;  Police 
Powers. 
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CRUELTY  TO  ANIMALS: 
ordinance  punishing,  510. 

CULVERT: 

over  a  ravine,  nbt  a  bridge,  1470. 
see,  also,  Local  Assessments. 

CUaiULATIVE  VOTING: 

validity  of  acts  providing  for,  390. 

CURATIVE  ACTS: 

validating  town  meetings  defectively  warned,  849,  354. 

anfl  want  of  power  to  acjt,  349. 
validating  unauthorized  ordinance,  488  n. 
validating  municipal  bonds,  633. 
validating  bounties  to  soldiers,  797. 
validating  excessive  indebtedness,  818. 
validating  bonds  irregularly  issued,  904,  905. 
validating  improvements  under  void  authority,  1064 
evidence  to  identify  irregularities  validated,  1080. 
validating  petition 'for  local  assessment,  1181, 


D. 

DAMAGES:    , 

for  land  condemned  for  highways,  see  Highways 
for  torts,  effect  of  limitation  of  indebtedness,  817  n. 
for  vacating  streets,  1203. 

see,  also,  Change  of  Grade;  Defective  Highways;  Eminekt 
Domain;  Improvements:  Torts. 

DARTMOUTH  COLLEGE  CASE: 

inapplicable, to  municipal  charters,  see  Charteb, 

DAYS  OF  GRACE: 
on  coupons,  936. 

DEBT: 

action  of  to  recovpr  fines,  533. 

DEBTS: 

effect  of  annexation  on,  434, 1356.    See  Annexation  and  Consouda- 

TION.  I 

municip.il,  how  affected  by  dissolution,  474-476. 

personal  liability  of  incorporators  for,  see  Personal  Liability. 

effect  of  re-organization  on,  82,  431,  483,  433. 

effect  of  partition  on,  see  Partition. 

see,  also,  limitation  op  Indebtedness;  Taxation. 

DEDICATION: 

by  municipality  to  public  use.  564. 
diversion  to  authorized  uses,  608  n.,"609.! 
of  highways,  1449  et  seq. 

nature  and  requisites,  1450. 

by  estoppel  in  pais,  1449,  1450. 
;  by  offer  and  actual  acceptance,  1449. 
by  deed,  1450.  1455. 

by  reference  to  map,  1450.  1451,''1455, 1456. 
rights  of  abutteis,  1455  n.,  1456. 
estate  acquired  by  the  public,  1449  n.,  .1456  n, 

by  abutters  in  dedicated  alleys,  1456  n. 
evidence  and  prosumptioas,  1451,  1454, 
!  "footways  by  prescription  or,  1452. 
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DEDICATION  {continued): 

conditional,  1453,  1455. 

corporate  capacity  to  accept,  1455. 

revocation,  1453. 
acce.ptance  of,  1454,  14^6,  1461  n. 

not  obligatory.  1459  n. 

revocation  before,  1454 

by  resolution,  485. 
by  State  or  city,  1455. 
terminating  at  navigablp  vyrater,  1455. 
of  land  for  streets,  when  irrevocable,  1147. 

conveyance  by  city  void  as  against  abutters,  1147. 

DEED: 

of  land  bounded  "  by  "  a  highway,  1456  n. 

DE  FACTO  OFFICERS:  Se?  Offjcees  and  Agent& 

DEFECTIVE  HIGHWAYS:  , 

reference  to  articles  in  periodicals,  1546  n. 
general  liability  for,  4,  756,  1494. 

public  quasi  and  municipal  corporations  distinguish^,  757. 
the  conflicting  decisions,  4  n.,  757,  759,  1495. 

of  towns  under  New  York  statute,  737. 
primary  duty  on  the  corporation,  1212,  1490, 

no  duty  on  abutting  owner,  1313. 
except  by  ordinance,  1213. 

effect  of  ordinance,  1213. 
except  by  statute  or  charter,  1490,  1491. 
remedies.  1491. 
indemnity  of  corporation  from  persons  responsible,  1213,  1491, 1501. 

froin  contractor  for  want  of  repair,  1212. 
principle  of  subrogation  applied,  1212. 
liability  for  defective  construction,  749, 1484  et  seq, 

defective  plan,  1485, 1486.    See  TORTS. 

street  improperly  graded,  1142. 

causing  formation  of  ice,  1486. 
liability  for  injuries  by  coasters,  758, 1240. 
failure  to  guard  private  access  to  highway,  1228. 
failure  to  remove  lumber  pile,  1240  n. 
duty  to  "keep  reasonably  safe,  1487. 

degree  of  cfire  required,  759. 

sidewalk  built  by  abutter,  1143  n. 

country  roads  and  city  streets,  1487  n. 

reasonable  repair  a  question  of  fact,  1487. 

New  York  towns  and  villages,  1488. 

excuse  of  want  of  funds,  1489. 
pleading,  1488,  1489. 
joinder  of  city  and  negligent  person  as  defendants.  1491. 
liabily  for  acts  of  independent  contractor,  1492,  1515. 

firing  blasts  without  notice,  1493  n. 
duty  of  supervision  over  agents  and  others,  1493. 

'over  persons  acting  under  permits,  1493  n. 

notice  of  defect  when  inimaterial,  1493. 
structures  over  streets,  1494. 

awnings  and  signs,  1512. 
survival  of  action,  1495. 
charter  duty  imposes  liability,  1496. 

exceptions  to  general  rule.  1497. 
duty  to  keep  streets  safe,  to  whom  due,  1498. 

travelers  —  children  at  play — loungers  —  trespassers,  1498. 
defects  in  highways  not  legally  laid  out,  1499. 
sidewalks  outside  of  street,  1499. 
dangerous  place  near  highway,  1499  n. 
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DEFECTIVE  HIGHWAYS  (continued): 

whether  liability  extends  to  whole  width,  1500. 

deviation  from  traveled  track,  1500  n. 
liability  of  towns  and  cities  within  them,  1503. 
liability  when  defects  concur  with  other  causes,  1503,  1504 

runaway  horse,  761,  1503,  1517  n. 
latent  defects,  1506. 

mud-hole  filled  with  water.  1506. 
snow  and  ice  as  defects,  1507,  1508. 

neglect  of  abutter  to  remove,  1508. 

notice,  1509. 
obstructions  as  defects,  1510.    * 

liability  of  abutter,  1510. 

obstructions  under  permits,  1511. 
objects  calculated  to  frighten  horses,  1513,  1517  n. 

the  rule  in  various  jurisdictions,  1513. 

evidence,  1513. 

liability  of  individual  offender,  1513, 
duty  to  light  streets,  1514. 

excavations,  1493  n.,  1514 
no  duty  to  construct  cross-walks,  1515. 
duty  to  repair  cross-walks,  1515. 
sidewalk  openings  and  excavations  —  coal  holes,  1516. 

negligence  a  question  of  fact,  1516. 
unguarded  places  at  side  of  highway,  1517. 

test  of  liability,  1517. 
evidence  of  specific  defect.  1530. 

accidents  to  others,  1580  n. 

subsequent  repairs  as  evidence,  1531. 
constructive' notice  of  defect  — evidence,  770,  1314,  1519,  1530,  1533, 1538. 

entries  in  city  corriplaint  books,  1534. 

whether  a  question  of  law  or  fact,  1531. 

arising  from  similar  accidents,  1533. 

evidence  of  repairs,  1143. 
when  notice  of  defect  unnecessary,  1533. 
notice  to  officers,  1534. 

statutory  requirement  of  actual  notice,  773,  1519. 
pleading  of  notice,  1538. 
contributory  negligence  of  injured  person,  1504,  1533  et  seq, 

conduct  in  presence  of  danger,  1504. 

physical  infirmities,  1533,  1543. 

intoxication,  1583,  1548. 

violation  of  ordinance,  1533.  1544. 

knowledge  of  the  danger,  1536  et  seq. 

a  question  of  fact,  1536. 

neglect  to  look  and  listen,  1539. 

pedestrians'  duty  to  use  crosisings  and  sidewalks,  1540. 
deviation  from'  sidewalk  or  highway,  1540,  1541. 

care  required  at  night,  1541.    ~  ' 

travelers'  haste,  1545. 

pleading  and  burden  of  proof,  1546. 

instructions  to  the  jury,  1583,  1584. 
notice  of  injury,  771,  1535. 

excuses  for  neglect  to  give,  1525. 

sufficiency  of  a  question  of  law,  1535. 

requisites  of,  1530,  1537. 
preliminary  presentment  of  claim,  855,  1539. 

service  of  notice  of  claim,  855. 

New  York  decisions,  773. 
interest  on  damages,  1535. 
indictment  of  officers,  199,  1473. 
indictment  of  municipal  corporations,  774 

see,  also,  Bridges;  Torts. 
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DELAY:  See  Laches. 

DELEGATION  OF  POWER: 

by  the  State  to  municipal  corporations,  59,  60. 

provision  for  acceptance  of  charter  not  a,  51,  71,  73,  108, 

submitting  question  of  improvements  to  vote,  73. 

submitting  question  of  consolidation  to  vote,  73  n. 

local  option  Ijquor  laws,  72  n. 

to  change  municipal  boundaries,  80. 

to  municipality  to  amend  its  charter,  108  n. 

appointment  of  committee  by  council,  155  n. 

in  mattei-s  involving  discretion,  177. 

by  State,  to  annex  territory  by  ordinance,  399. 

to  divide  county  by  popular  vote,  445. 

to  county  boards,  to  divide  cities  and  towns,  448. 

to  county  board,  to  locate  county  seat,  448. 

by  council,  to  issue  permit  for  street  parade,  586. 

to  municipality,  to  grant  a  franchise,  538. 

to  city  treasurer,  to  grant  liquor  licenses,  539  n. 

by  city,  to  lay  out  and  construct  wharves,  539  n. 

to  police  board,  to  regulate  use  of  streets,  540. 

to  regulate  gas-pipes  in  streets,  558. 

to  fix  grade  of  curb,  1069  n. 

to  clerk,  to  fix  day  of  meeting  of  council,  1134. 

to  make  local  assessments,  1183. 

by  legislature,  of  power  to  create  municipal  courts,  1379. 

by  city,  to  water  company  to  license  plumbers,  1337. 

by  public  boards  generally,  see  Pdbuo  Boabds. 

DEMAND: 

before  suit  on  treasurer's  bond,  833. 

DEPOSITORIES : 

of  municipal  funds,  designation  of,  163  n.,  834. 

DIRECTORS : 

of  school  districts,  see  Schools  and  School  Districts. 

DISCONTINUANCE: 

of  highways,  see  Control  op  Streets;  Highways;  Improvements. 

DISCRETIONARY  POWERS : 

not  generally  subject  to  judicial  control,  943  n. 
reasonableness  of  license  fees,  1255. 
improving  or  discontinuing  highways,  543,  1303,  1303,  1304,  1305, 

1469. 
repairing  old  or  building  new. court-house,  543. 
purchasing  new  site  for  court-house,  544. 
necessity  for  condemning  land  for  road,  544. 
price  and  kind  of  water  supply,  558. 
repairing  old  or  erecting  new  school  building,  789. 
character  of  public  buildings,  809. 
necessity  of  building  poor-house,  943. 
determination  of  who  ai'e  indigents,  943. 
renting  building  for  pest-house,  986. 
of  health  board  to  sell  cemetery,  988  n. 
manner  of  improving  streets,  1057. 
kind  of  pavements,  1091,  1070,  1113. 
expediency  of  paving,  1113. 
to  improve  or  not  to  improve,  1068. 
change  of  grade,  1064 
necessity  for  public  buildings,  1064. 
extravagant  improvement  of  highway,  1066. 
building  or  repairing  sidewalks,  1067. 
expediency  of  removing  gas-pipes  from  streets,  1068. 


T1C28  INDEX. 

;  rHie  rafermbes  ate  to  sfectioBsi  ToL  I,  §§  1-775;  VoL  H,  §S  776-,16(l?.] 

DISCRETIONARY  POWERS  (continued) : 
necessity  of  viaduct,  1069. 
"reasonable  time"  for  abutter  to  repair,  1069, 
plan  of  drains  arid  sewers,  1086. 
improifing  entire  width  of  highway,  1305. 
location  of  schools,  1371. 
vacation  of  highways,  1469. 
repairing  or  abandoning  bridge,  1474 

DISORDERLY  HOUSE:  See  Bawdy-House. 

DISORDERLY  PERSON:  ♦ 

keeper  of  bawdy-hoUse  is  a,  1275. 

DISQUALIFICATION: 

of  member  of  public  board,  by  interest,  285,  883. 

to  vote  in  town  meeting,  by  interest,  491.' 

of  .ludge  of  municipal  court,  959. 

of  judges  and  jurors  in  municipal  courts,  1389.    See,  also,  Elhctions. 

DISSOLUTION: 

how  efifected  in  England,  467.  ' 

by  the  legislature,  467,  471. 

of  counties,  468, 

constitutionality  of  special  acts,  471. 
failure  to.elect  oflScei-s,  not  a,  468. 
by  judgment  jn  quo  warranto  proceedings,  468. 
surrender  of  charter,  469,.  470. 

proceedings  in  Ohio,  470. 

petition  and  election,  470. 
power  of  town  trustees  in  Idaho,  470. 
vacation  of  towns  by  county  beards  in  Wisconsin,  472L 

vesting  property  in  successor,  473. 
of  cities  by  their  own  act  in  Texas,  473. 
not  presumed  from  lapse  of  time,  473. 
effect  on  liabilities  and  funds  in  hand,  474-476. 
cannot  extinguish  debts,  474. 

or  destroy  creditors'  remedies,  474. 

construction  of  statutes,  475. 
see,  also,  Charteb. 

DISTILLERY: 

power  to  license  distiller  construed,  1365  n. 

DISTRESS: 

as  a  remedy  against  delinquent  tax  collector,  832. 

DISTRICT  OF  COLUMBIA: 

is  a  municipal  corporation,  7,  34. 
liability  for  defective  highways,  743  d. 

DOGS: 

Injury  to  sheep  by,  1659-1661.    See  Liabiuty. 
keeping  of  subject  to  police  ordinances,  1663. 

running  at  large,  qiay  be  killed  when,  1334  n.,  1663. 

DRAINS  AND  DRAINAGE :. 
condemnation  of  land  for,  670. 
powerto  construct  discretionary,  1086. 
constitutionality  of  acts  in  Wisconsin,  1088. 

proceedings  under,  1088. 
proceedings  under  drainage  act  of  Michigan,  1088, 
injunction  to  prevent  improper,  1149,  1150. 
damages  from  improper,  1151,  1152,  1154. 
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DRAINAGE  DISTRICT; 

a  public  Quasi-corporation,  363,  739. 

no  implied.liability.for  torts,  362,  739. 


DRAM-SHOPS: 

power  to  license,  1353.    See  Liquobs. 

DRAYMEN:  .: 

power  to  license,  1359. 

does  not  authorize  tax  on  occupations,  1350  n. 

DRUGGISTS : 

unreasonable  liquor  license  fee,  1265  n. 

DRUMMERS: 

not  "  peddlers ''  or  "  merchants ''  within  license  ordinance,  1256  n. 

DUE  PROCESS  OF  LAW:  See  Constitutional  Law. 


E. 

EASEMENTS:  See  ABUTTING  Qwner;  Presceiption. 

subject  to  right  of  eminenl;  domain,  see  Eminent  Domain, 

EDUCATION: 

power  to  administer  trusts  for  purpose  of,  645  n. 
public,  a  corporate  purpose,  785  n. 

see,  also,  Schools  and  School  Districts;  Taxation.  ' 

ELECTIONS: 

liberal  construction  of  statutes,  149,  151. 

mere  irregularities."not  fatal,  149,  151. 

admissiou  of  illegal  votes,  151. 
receiving  votes  after  close  ot  polls,  149  n.,  150. 
council  as  judge  of  election  of  members,  150. 

whether  mayor,  is  a  member,  155  n.,  174  n. 

whether  jurisdiction  exclusive,  153  n..  293  n.,  894,  604 

appointment  of  committee  to  take  testimony,  155  n. 

reconsideration  at  subsequent' ri:ieeting;  150.   ; 
votes  for  disqualified  candidate,  151  n. 
erroneous  recital  in  proclamation,  153, 164  n. . 
by  ballot,  154.  '     ■  ■ 

validity  of  the  ticket  154  n.' 
effect  of  resolution  declaring  ballot  void,  154  h. 
effect  of  blank  ballots,  155  n. 

declaration  of  presiding  office^  as  a  .casting'  vote,  155. 
majorities  and  pluralities  of  %lefinite  bodies,  156. 
quorum — majorities,,167. 

effect  of  refraining  frbni  voting,  156. 
"informal  ballot,"  158. 
qualification  for  office  holding,  174 

payment  of  taxes,  174  n.  . 

qualifying  aft«r  election,  174  n. 

incompatible  offices,  174  n. 
ordered  by  de/acto  officers  valid,  383  n. 
by  public  board,  power  to  reconsider,  398,  399. 
of  officers  at  illegal  town  meeting,  350.    See  Town  Meetings. 
annual,  notice  of,  356,  357.    .    ' 
of  moderator  at  town  meetings.  360. 

bv  ballot  not  necessary,  860. 

w"ithout  a  check  list,  860,  365. 
of  tax  collector  at  town  meeting,  validityof.'  360. 
adjournment  of  town  meeting  tor  annualj  864' 
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ELECTIONS  (continued): 

necessity  and  suflSciency  of  notice,  381, 

service  by  de  facto  officer,  381..    , 
power  of  State  to  prescribe  qualifications  of  voters,  88& 

constitutional  limitations,  383. 
registration  acts,  383. 
place  of  election,  359,  884 

opening  polls  at  place  not.designated,  384. 
adjournment  to  another  place,  383. 
premature  or  tardy  closing  of  polls,  385. 
plurality  rule  at  popular,  386. 

Erovisions  requiring  majority  coQitrued,  387. 
lauket  ballots  at  town  meetings,  388i 
passing  hat  for  ballots  at  town  meetings.  389. 
statute  requiring  ballot  "  if  called  for,V,  389  n. 
the  Australian'ballot,  890. 
cumulative  voting,  ,3))0. 
by  ballot,  when  unnecessary,  891. 
voting  by  proxy,  391. 
accuracy  of  ballot,  391. 

in  respect  of  candidate's  name,  391. 
parol  evidence  to  explain  ballot,  391. 
votes  for  ineligible  candidates,  393,  1367, 

conflicting  decisions  as  to  effect,  393. 
auction  of  office  of  tax  collector,  893. 
canvass,  return^  and  contest  of,  395. 

mandamus  to  compel,  395,  1551,  1591. 

quo  warranto,  395.    See  Quo  Wajirantq, 
for  issue  of  bonds,  see  Municipal  Bonds. 
in  annexation  proceedings,  417. 
mandamus  to  officer  to  order,  443,  1547. 

court  may  refrain  from  fixing  day,  1S47. 
on  question  ot  surrender  of  charter,  470.. 

for  acceptancie  of  charter  or  amendments  thereto,  see  Charter. 
county  seat,  sufficiency  of  petition,  544. 
of  poor-law  officers,  see  Poor  and  Poor  Laws. 

see,  also,  Quo  Warranto. 

ELECTRIC  LIGHTS:  See  Lights;  Limitation  op  Indebtedness, 

ELECTRIC  RAILWAYS: 

not  an  additional  servitude  in  streets,  664. 
see,  also,  Control  op  Streets. 

ELEVATED  RAILROADS: 

an  additional  servitude  in  streets,  663  n. 

in  streets,  damages  to  abutter,  1483. 

mandamus  to  compel  removal  of  structures,. 1579. 

ELEVATORS: 

gi-ain,  legislative'control  of,  8  n, 

EMINENT  DOMAIN: 

nature  and  definition,  653. 

distinguished  from  police  power,  653  n.,  1248. 

destroying  buildings  to  check  fire,  653  n.,  748, 

distinguished  from  taxation,  653  n. 
constitutional  limitations,  654. 

fourteenth  amendment,  654. 
property  and  easements  subject  to,  655,  ,1143. 

private  cemetery,  568. 

abutter's  right  of  access  to  street,  1144, 
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EMINENT  DOM  Am  (continued): 
quantity  of  estate  to  be  taken,  656. 

by  whom  determined,  656  n. 

condemnation  of  fee,  656. 

revertel-  upon  cessation  of  publio  use,  656  n.         . 
what  constitutes  a  taking,  657  et  seq.,  768  n.    See  Change  op  Grade  ; 
Health. 

Eaton  V.  Boston  &o.  R.  Co..  658. 

the  term  "  property,"  657  n.,  658. 

abatemenji  of  nuisances,  10:33. 
"damage"  clause  in  constitutions,  659,  1141.    See  Change  of  Grade. 

"  taken  or  destroyed,"  1160. 
property  already  appropriated  to  public  use,  568,  576,  660,  661, 

laying  out  highways  across  raih'oads,  576,  661. 
across  school-house  lots,  661. 
through  burial  grounds,'  661. 
private  cemetery,  568. 
injuries  from  change  of  grade,  662.    See  Change  of  Grade, 
change  of  use  —  additional  servitude,  663  et  seq. 

use  of  highway  for  market-house,  663  n. 

telegraph  poles  in  highway,  663  n. 

electric  light  poles,  etc.,  663  n. 

hack  stands,  663  n. 

railroad  interfering  with  abutter's  rights,  1144  n, 

elevated  railroads,  663  n. 

horse  railroads,  663  n. 

steam  railways,  663  n. 

electric  railways,  664. 
grant  of  power  to  municipal  corporations,  665. 

to  take  land  outside  corporate  limits,  608. 

express  power  essential,  665. 

construction  of  grants,  665. 
publiQ  use  a  judicial  question,  666. 

the  rule  qualified,  667. 
public  necessity  determined  .by  legislature,  666. 

or  delegated  to  corporation,  666  n. 

public  convenience  not  a  necessity,  1325. 
what  constitutes  public  use,  668  et  seq. 

highways,  parks,  squares,  563,  668. 

water,  g;as,  school  buildings,  markets,  almshouses,  669,  1335, 

cemeteries,  sewer.s,  drainage,  670,  1093. 

piers  and  wharves,  671. 

to  lease  for  public  use,  671. 

ornamental  purposes,  673. 
notice  of  proceeding,  673  et  seq. 

necessity  for,  673. 

parties  entitled  to,  674. 

the  notice,  and  service  of,  675. 
treaty  with  the  owner,  676. 
the  application  or  petition,  677. 

in  case  of  proposed  highway,  677. 
the  tribunal  fo.i'  assessment,  678. 

right  to  jury  trial,  679. 
right  to  abandon  proceedings,  680. 

damages  upon  discontinuance,  681, 
compensation,  683  et  seq. 

taking  without,  a  trespass,  1836  n. 

elements  in  estimating,  683,  683,  684,  1059,  1337. 
evidence,  683  n. 
land  taken  for  sewer,  1093. 
good-will  of  business.  683  n. 

ofifset  of  benefits  against  damages,  685. 

payment,  686. 
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EMINENT  DOMAIN  (conhm^ed): 

certiorari  to  review  proceedings,  678  n.,  687. 
appeal,  688. 

parties  and  praoticie,,688. 

see  Highways  ;'  iMPROViaitiNts. 

ENGLISH  MUNICIPAL  CORPORATIONS  ACT:  See  Chaetee. 
definition  of  municipal  corporation  in,  5. 

ENGLISH  MUNICIPAL  CORPORATIONS  REFORM  ACT:  See  Chartee. 
abuses  remedied  by, '33, '28.: 

EQUITY: 

apportioning  indebtedness  between  divided  municipalities,  460,  461. 
creditors'  femedie,s  after  repeal  of  charter,  479  et  seq. 
power  to  administer  property  after  repeal  of  chai'ter,  479. 
relief  on  ultra  vires  contract,  636. 

restoration,  of' consideration,  636. 
'  proceedings  in  abatement  of  nuisances,  1037,  1038,  1039. 

pleading  and  parties,  1037,  1038. 
action  to  vacate  local  assessment,  1130,  1131,  1133. 

to  prevent  cloud  on  title,  1130. 

presumption  of  legality.  1133. 
enforcement  of  feii  levy,  1420. '  See  Taxation. 

see,  also,  Injunction  ;  Tax-payees'  Remedies. 

ESTOPPEL: 

of  State  to  attack  incorporation,  35  n ,  55. 

by  signature  to  blank  bond,  306,  307. 

of  voter  to  impeach  Validity  of  town  meeting,  360. 

of  town  to  deny  validity  of  town  meeting  vote,  377. 

of  town  by  reports  of  selectmen  and  treasurer,  797  n. 

by  report  of  committee,  798. 

of  town  by  settlement  with  trea.surer,  799. 

to  set  up  ultra  vires,  806  n.    See  Ultra  VntESw 

to  set  up  lack  of  authority  of  agent,  808. 

of  supervisor  to  deny  liability,  833. 

of  petitioner  for  improvements,  ,1163  n.,  1181. 

of  tax-payer  as  to  jurisdictional  defects,  1163. 
of  holder  of  claim. by  acceptance  of  part,  1571, 
of  taxrpayer  to  recbverctaxes,  paid.  1633. 
by  recitals  in  bonds,  see  Municipal  Bonds. 
none  by  unauthorized  acts  of  officers,  1659. 

see,  also.  Dedication  ;  LocaL  Assessments. 

EVIDENCE : 

proof  of  corporate  existence,  75,  76. 

reputation  and  user,  75. 

when  collaterally  attacked,  75,  76. 

recognition  by  legislature,  75,-  76. 
in.  actions  for  injuries  from  defective  highways,  see  DEFECTIVE  High- 
ways, .'wi   ,■  ■ 
parol,  to  show  date  of  warrant  for  town  meeting,  351  n. 
original  town  meeting  warrant,  when  admissible,  355  n, 
to  impeach  officer's  return  of  service,  355  n. 
to  show  date  of  posting  town  meeting  warrant,  355. 
to  contradict  record  of  adjournment,  363  n. 
parol,  to  prove  ratification  by  town  meeting,  369. 
parol,  to  explain ''ballot,  391. 
of  publication  of  ordinances,  503. 
record  of  ordinance,  505. 
in  actipns  on  otiicial  bonds,  837. 
parol,  to  prove  yeas  and  nays,  848. 
to  prove  ordinance  unreasonable,  1365  n. 
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EVIDENCE  {continued): 

of  dedication  of  higliway,  1451, 1454.    See  Dedication. 
of  existence  of  highway  by  prescription,  1457,  1458,  1459,, 
objects  calculated  to  frighten  horses,  1513. 

see,  also.  Eminent  Domain;  Judicial  Noticb!. 

EXECUTION: 

effect  of  statutory  execution  in  Pennsylvania,  870. 
whether  municipal  corporations  subject  to,  1423,  1653, 
see,  also,  !PERS0NAii  Liability. 

EXEMPTIONS: 

from  taxation,  see  LocAi,  Assessments  ;  Taxation. 
of  land  from  condemnation,  waiver  of,  1463. 

EXPLOSIVES: 

power  to  regulate  keeping  of,  586. 


F. 

FALSE  IMPRISONMENT: 

under  unconstitutional  ordinance,  corporate  liiibility,  767  □. 

FEE: 

in  highways,  see  Highways. 
condemnation  of,  see  Eminent  Domain. 

FELONY: 

municipal  corporation  not  indictable  for,  775. 

FERRY-BOATS : 
taxation  of,  1383. 

FIRE: 

power  "  to  prevent  and  extinguish  '*  construed,  561. 
destroying  buildings  to  check,  653  n.,  748. 
see,  also,  Fike  Limits  ;  FibeMen. 

FIRE  DEPARTMENT:  SeeFlKEMEN. 

FIRE  DISTRICT: 

compromise  of  ultra  vires  ol&ixa  against  enforced,  641. 

FIRE-ENGINES: 

power  to  purchase,  800. 

power  to  repair.  805. 

validity  of  indebtedness  for,  822  n. 

FIRE  LIMITS: 

power  to  establish,  579,  589, 1373. 

under  general  wielfare  clause,  578. 

impairment  of  property  rights,  579. 
wooden  buildings  within,  a  nuisance,  1033,  1034  n. 

see,  also.  Wooden  BuujMNas. 

FIREMEN: 

municipal  liability  for  torts  of,  744, 764  n. 
organization  of  fire  department,  1305. 

constitutional  limitation  on  legislative  power,  1305  n. 

maintenance  under  charter  provisions,  826. 
municipal  liability  for  wrongful  removal  of,  1306. 

finding  of  board  conclusive,  1306. 
certiorari  to  review  dismissal  of,  1307. 
removal  of  by  mayor,  1307  n. 
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FIRE-WORKS: 

municipal  liability  for  negligent  discharge  of,  753,  7C3  n. 
efiEect  of  license,  752. 

FISCAL  MANAGEMENT:  See  Municipal  Funds. 

FOREIGN  ATTACHMENT:  See  Garnishment. 

FORFEITURE: 

of  chavter,  see  Charter. 

of  office  by  failing  to  file  bond,  308,  313,  3ia 

power  to  impose,  see  Ordinances. 

FOURTEENTH  AMENDMENT:  See  Constitutional  Law. 

FRANCHISE: 

not  lost  by  non-user,  1278. 

injunction  by  gas  company  to  preserve  exclusive^  1348L 

FRAUD: 

personal  liability  of  public  agents  for,  203. 
impeaching  municipal  legislative  acts  for,  773. 
resolution  to  purchase  land  set -aside  for,  793. 

FRONTAGE  RULE: 

in  local  assessments,  1194,  |^  195, 

G. 

GAMBLING: 

power  to  prohibit  construed,  581,  588. 
prohibition  of  policyshops,  1274. 
proliibition  of  pools  on  horse-races,  1374  n. 

GARBAGE :  See  HEALTa 

GARNISHMENT: 

!  whether  municipal  corporatioiis  subject  to;  16S4,  1655^ 
counties,  cities,  towns,  boroughs,  eta,  1654  n.,  1655. 

GAS: 

contract  for,  an  "ordinary  current  expense,"  833. 
bonds  issued  to  provide  supply  of,  893  u. 
see,  also.  Lights. 

GAS  COMPANIES : 

legislative  control  of,  2  n. 
municipal  regulation  of,  541. 
exclusive  privileges  to,  584. 
power  to  regulate  consti'ued,  550. 

regulation  of  rates,  559. 
injunction  by  to  preserve  exclusive  franchise,  1348. 
taxation  of.  1393. 

see,  also.  Control  of  Streets  ;  Lights. 

GASOLINE: 

power  to  regulate  keeping  of,  588. 

GENERAL  WELFARE  CLAUSE: 
CQntracts  for  lights  under,  1346. 
'"  electric  lighting  under,  558,  560. 
establishment  of  fire  limits  under,  578. 
penalty  for  mutilating  ornamental  trees,  583. 
regulation  of  sale  of  cider,  583. 
enforcing  observance  of  Sabbath,  583,  1269. 
discrimination  against  .Gentiles,  1269  n. 
prohibiting  bawdy-houses,  583. 
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GENERAL  WELFARE  CLAUSE  (coiifinMed) : 
fixing  houi-s  for  closing  saloons,  583. 
regulation  of  public  markets,  583. 
regulation  of  telephone  rates  under,  593  n. 
does  not  atithorize  local  assessments,  1166. 
regulation  of  railroads  in  streets  under,  1325  n. 
power  to  appoint  policemen,  1308  n. 

GOOD-WILL: 

no  compensation  for  in  eminent  domain,  683  □. 

GOVERNMENT  CONTROL:  See  Legislative  Conteoi. 

GRADE :  See  Change  of  Grade. 

GRADING: 

ordinance  essential  for,  485, 

damage  by  change  of  grade,  see  Change  of  GbadEi 

and  paving,  by  single  ordinance,  504. 

see,  also.  Improvements;  Local  Assessments. 

GRAIN  ELEVATORS:  See  Legislative  Control. 

GRAND  ARMY  POST:  See  Corporate  Purposbv 

GRANGER  CASES:  See  Railroads, 

GRIST-MILL: 

water-power  for,  an  "internal  improvemeflt;"  894. 

GUIDE-POSTS: 

qui  tarn  action  for  neglect  to  maintain,  1658. 

GUILDS: 

account  of  early  English,  20  et  seq. 


HABEAS  CORPUS: 

to  review  conviction  by  municipal  court,  537. 

by  convict  against  lessee  of  labor,  980, 

by  federal  court  to  review  ordinance,  1263. 

HACKMEN : 

power  to  license,  .'580,  1259. 

construction  of  charters,  1259, 

does  not  authorize  tax  on  occupation,  1259  n. 
power  to  regulate,  585, 1266. 

HACK-STAND: 

power  to  permit  in  highway,  663  n. 
see,  also,  Control  op  Streets, 

HAND-BILLS: 

power  to  prohibit  distribution  of,  595, 1276. 

HARBORS: 

power  to  improve,  591. 

HAWKERS:  See  Peddlers, 

HAY-SCALES: 

permits  to  bnild  in  streets,  686, 1233  n. 
revocation  of,  1233  n. 
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HEALTH : 

power  to  make  quarantine  regulations,  594.    Ss«  Qttarantiijbl 
regulations  concerning,  within  the  police  power,  983,  1003, 

must  be  reasonable,  983. 

compensation  not  an  incident,  984,  987,  992. 

power  of  the  legislature,  984. 
declaring  nuisances  not  a  judicial  act.  985. 
limiting  area  of  soil  to  be  cultivated,  986. 
renting  builjJings  for  pest-houses,  986. 
power  of  board  of  health  illustrated,  987. 

removal  of  nuisances,  91^7. 

personal  liability  for  error,  987,  1013. 

personal  liability  for  negligence,  1013. 

regulation  of  occupations,  988,  1007. 

prohibition  of  slaughter-houses,  988  n. 
trial  by  jury,  1007  n. 
limitation  of  power,  991,  1000. 
laundries.  991  a. 
prohibiting  smoking  in  street-cars,  1007  n. 
power  of  board  of  health  not  exclusive,  989. 
prohibiting  garbage  in  streets,  988  n. 

regulating  removal  of,  995. 
sinks  and  cess-pools,  989  n. 
regulation  of  manufactures,  990,  1007. 
establishment  of  sanitary  districts,  993,  993. 

including  city  and  county,  993. 
jury  ti-ial  in  proceedings,  993. 
reasonableness  of  ordinances,  994.    See  Ordinances. 
keeping  of  swine..  995  n. 
burials  and  burial  permits,  996. 
boards  of  health  generally,  997. 

employment  of  physicians.  997. 
delegation  of  power,  997. 
power  of  town  trustees  in  Iowa,  998. 

sale  of  unsuitable  cemet.ery  land,  998. 
condemning  property  as  a  nuisance,  1000-1003, 

owner  entitled  to  notice,  1000.  1001. 

conclusiveness  of  determination,  1003. 

personal  liability  of  members  of  board,  1003. 
board  of  health  a  guast-corporation,  1003. 

may  act  by  ordinance  or  resolution,  1003. 
regulation  of  cess-pools  .nnd  privies,  1004. 

injunction  against  board,  1004. 
injunction  against  nuisance,  1005,  1008. 

board  of  health  as  relator.  1005. 
power  to  abate  nuisances,  1006. 
action  by  board  of  health  for  penalties,  1008. 

pleading,  1008. 
compensatiou  and  expenses  of  board,  1009. 
duties  of  board  of  health  governmental,  1010,  1011. 

no  corporate  liability  for  misfeasaiices,  1010, 1011. 
see,  also,  Nuisancses. 

HIGHWAY  COMMISSIONERS:  See  Bridges;  Sewers. 

EIIGHWAYS: 

repairing  with  material  from  adjoining  land,  1163. 

defined,  1448. 

construction  of  the  term  in  statutes,  1448. 

sometimes  distinguished  from  "  streets,"  1448. 
bridges  included  in,  1470,  1475.    See  Bbidoes. 
alleys  and  bridges,  1448. 
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HIGHWAYS  (continued) : 
modes  of  creating,  1449. 

by  statutoryproceedins.  1449. 
by  prescription,  1449,  1457. 

evidence  of,  1457,  1458,  1459. 
barring  damages  to  land-owner,  1459. 
■width  of,  1464. 
by  dedication,  see  Dedication. 
exist  until  regularly  discontinued,  1341. 
establishment  by  condemnation,  1460  et  seq. 
a  public  use,  1460. 

ordinance  declaring  public  necessity,  1460. 
set-oflf  of  benefits  against  damages, '1116,  1121,  1162,  1460. 
laying  out.  1461  et  seq. 

jurisdiction  and  proceedings,  1461,  1466. 
parties  and  notice,  1465. 
neglect  to  file  and  record  lay-out,  1463. 
statutory  exemptions  of  land,  1463. 

waiver  of,  1463. 
reasonable  care  by  road  officers,  1464. 

trespass  for  removal  of  fences,  1464. 
BufBciency  of  petition,  1466. 
waiver  of  defect,  1059. 
collateral  attack,;  1466. 
form  of  objections.  1467. 
effect  of  defective  notice,  1466. 

waiver  of  defect,  1648  n. 
opening  and  widening  in  one  proceeding,  1116. 

estimate  of  damages  and  benefits.  1059,  lllft 
compensation  to  railroad  for  crossing  it,  1337 

measure  of  damages,  1237. 
estate  in  land  taken,  1075. 
abandonment  of  by  non-user,  1468. 

failure  to  improve  not  abandonment,  1069  n 
discontinuing  and  vacating,  1469. 

discretion  of 'municipal  authorities,  1469. 
damages  to  owner  deprived  of  access,  1469. 
reverter  to  abutting  owner,  1469. 
obstructions  incidental  to  legitimate  use,  1330. 

railway  to  transport  material,  1330. 
abutting  owners'  rights  and  easements,  see  ABUTTING  OwNEEb. 
liability  for  defective  construction  of,  1484  et  seq. 
defective  plan,  1485,  1486. 
causing  formation  of  ice,  1486. 
right  of  traveler  to  deviate  upon  adjoining  land,  1518. 

see,  also.  Bridges  ;  Control  op  Streets  ;  Defective  Highwa'SB  ,; 
Eminent  Domain  ;  Improvements. 

HOLDING  OVER :  See  Officers  and  Agents, 

HOLIDAYS: 

taxation  for  celebration  of,  590. 

HOMESTEAD: 

subject  to  sale  for  local  assessment,  1136. 

HORSE: 

a  "domestic  animal,"  1661  n.  

runaway  horse  and  defective  highway,  see  Defective  Highways, 

HORSE  RAILROADS : 

not  an  additional  servitude  in  streets,  663  n. 
local  assessments  against,  1174. 
„    see  Control  op  Streets  ;  Railroads. 
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HOSPITALS: 

municipal  liability  for  negligent  management,  751. 

HOTEL-RUNNERS : 

power  to  regulate,  1266. 

HOTELS: 

license  of  under  power  to  "regulate,"  1353  n. 

HOUR: 

for  holding  town  meetings,  see  Town  Meetings. 

HOUSE  OF  ILL-FAME:  See  Bawdt-Hoxjse. 

HUSBAND  AND  WIFE :  See  Poor  and  Poor  Laws. 

I. 

ICE: 

as  a  defect  in  highways,  see  Depeotive  HianwAYS. 

ICE  DEALERS: 

power  to  license,  1253. 

ILLEGAL  CONTRACTS:  See  Contracts ;  Ultra  Vires. 

.  ILLEGAL  EXPENDITURES :  See  MuNltelPAL  Fonds. 

ILL-FAME,  HOUSE  OF:  See  Bawdt-Housk 

IMPLIED  CONTRACTS:  See  Contracts;  Ultra  Vires. 

IMPOUNDING: 

of  animals  running  at  large,  590  n. 

IMPROVEMENTS: 

ordinance  must  follow  prescribed  requirements,  1041,  1043. 

several  readings,  1041. 

declaration  of  necessity,  1042. 
change  of  plan  after,  1056. 

notice  of  proposed  improvement,  1053,  1062  n. 

description,  and  specification  of  materials,  557,  1033. 
reference  to  specification  on  file,  1054. 
waiver  of  defects,  1053  n. 
contract  must  conform  to  improvements  designated,  1073. 

change  in  the  work.  1043  n.  , 

sufficiency  of  petition  for,  1043  et  seq.,  1056  n. 

estoppel  of  petitioner.  1163  n. 

jurisdictional  defects  no  estoppel  of  tax-payer.  1163. 

conclusiveness  of  determination  of  board.  1044-1046. 

reference  of  application  to  committee,  879. 
authority  to  assess  not  a  limitation  of  power,  1048. 
cost  of  new  sidewalk  required  by  change  of  grade,  1049. 
inoludigg  several  streets  in  one  improvement.  1051. 
including  gu.tters  and  culverts  with  grading,  lO.")!  n. 
"  majority  of  the  voters  "  mean^  votes  cast,  1055.    See  Elections. 
railroad  bridge  across  a  street,  1057. 
discretion  of  authorities  as  to  material,  etc.,  1057. 
promise  by  citizen  to  contribute  to  expense,  1057. 
in  street  used  by  railroad  company,  1057. 
opening  and  widening  streets.  1059. 

whether  by  ordinance  or  resolution,  485,  794. 

municipal  aiitliority  exclusive,  1059. 

compensation  for  land  takeuj  1059. 

public  necessity,  1039. 

appearance;  a  waiver  of  technical  objections,  1059. 

provision  for  opening  and  grading  applied  to  draw-bridge,  10ft9  n. 
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IMPROVEMENTS  (oontiuued): 

discretion  to  assess  or  pay  from  general  fund,  1061  n. 

what  constitutes  paving,  1114. 

paving  and  repairing  distinguished,  1063. 

power  to  "build"  streets  includes  paving;  568. 

contract  of  railroad  company  to  repair,  1063. 
duty  of  city  to  make,  discretionary,  1063. 

liable  for  want  of  repair,  1063.  See  Defectivb  HiaHWAYS;  Nequ- 

GENCE. 

authoritjr  to  (change  grade  of  streets,  1064, 1071. 

petition  to  enjoin,  1064. 
damages  from  change  of  grade,  see  CHANGE  OF  Gbadk 
power  to  build  city  hall,.  1064. 
where  city  boundary  line  uncertain,  1064. 
under  void  autliority,  curative  acts,  1064. 
county  supervisors  improving  town  highways,  1066. 
time  and  place  of  laying  sidewalks  discretionary,  1067. 

rebuilding  at  abutters'  expense,  556. 
after  notice,  1067,  1069. 
delegation  of  power  to  fix  grade,  lOf  9  n. 

discretion  of  council  acting  within  its  powera,  1069.  See  DISCRETIONARY!! 
Powers. 

conflict  with  board  of  public  works,  1070. 

may  extend  time  for  completion  of  contract,  1069. 

to  determine  "reasonable  time"  for  abutters  to  improve,  1069. 
power  to  vacate  streets  and  ihange  grade.  576,  1071. 

bridges  above  railroads  intersecting  streets.  1071.. 
requiring  abutter  to  construct  sidewalks,  1073  n.,  1074, 1119. 

within  the  police  power,  1074. 

but  not  imposing  on  him  liability  for  injuries,  1073  n. 
condemning  fee  m  land  for  a  street,  1075. 
of  roads  not  laid  out,  1076.       4 
petition  for  inipi-ovoment  of  road,  1076  n. 
appeal  from  vacation  of  road  in  Illinois,  1076. 
description  of  highway  laid  out,  1076  n. 
proceedings  in  openina:  highways,  1077.    See  Highways. 
injunction  to  compel  railroad  company  to  restore  highway,  1078. 
contracts  for  consti-uction  of  bridges,  1079,  1080. 

assignability  of  contract,  1080. 
proper  agents  to  build  bridges  in  New  York,  1081. 
construction  of  sewers  in  Illinois,  1082,  1083. 

charter  provisions  construed  in  Missouri,  1084. 
contracts  for  construction  of  sewers,  1085. 

action  on  contractor's  bond  of  indeiimity,  1085. 
power  as  to  drains  and  sewers  discretionary,  1086. 
municipal  liability  for  negligence,  765, 1089  n.    See  Negligence  ;  TOETS. 
drainage  acts  of  Wisconsin  constitutional,  1088. 

proceedings  under,  1088. 
proceedings  under  drainage  act  of  Michigan,  1088. 
construction  of  contract  for  paving,  1098. 
interest  of  contractor's  bondsman  in  contract,  1098. 
advertising  for  bids.  liim.  1098,  llOD,  1101.  1103,  1104,  1124. 

fixing  of  day  of  meeting  by  clerk,  1124. 

grossly  e'ronedus  estimate  of  work,  1098,  1100. 
action  on  contractor's  bond,  1100. 
particular  contracts  construed.  1099,  1101. 

actions  and  defenses,  evidence,  1101,  1103. 
reconsideration  of  vote  rejecting  bids,  1103. 
what  constitutes  written  contract  under  Indiana  statute,  1104. 
assignment  and  sublettmg  Iw  contractor,  1105-1108. 
when  contract  is  complete;  1109. 
letting  contract  after  return  of  bids,  1110. 
reletting  contract,  1111. 
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IMPROVEMBNTS  {continued): 

discretion  as  to  necessity  or  expediency,  1113. 
rejection  of  contract  with  board  of  public  works,  1113. 
title  to  street  essential  to  right  to  improve,  1 1 15. 
opening  and  irapi-ovinR  streets  in  one  proceeding,  1116. 
requiring  abutter  to  construct  sidewallcs,  1119.. 
narrowing  street  without  compensation  to  abutter,  1137. 
right  of  abutter  specially  damaged  in  Illinois,  1127. 
power  to  vacate  streets,  1202,  1203. 

existing  by  condemnation  or  dedication  iramaterial,  1303. 

discretion  of  municipal  authorities  in  opening  or  vacating,  1202,' 
1203. 
injunction  to  restrain  vacation  3f  sti-eet,  1203. 
damages  for  vacatmg,  1 12S,  1144  n.,  130*?. 

assessment  of  damages  and  benefits  together,  1203. 
discontinuance  of  %vays,  1204. 
discretion  to  improve  entire  width,  105. 

not  controlled  by  courts,  1205. 
non-ijsgi:,of..higbway  no  abandonment,  1205. 
damages  for  closing  part  of  a  street,  1206. 
damages  from  oonstrgctioil  oT  viaduct,  1128. 
remedies  for  consequential  injuries  by,  747. 

estoppel  of  lot-owner,  747. 
abutter's  right  to  enjoin  contractor  for  breach  of  contract,  1129. 

-   parties  and  pleading,  1139. 
aiuthority  of  city  engineer  to  modify  contract,  1143.  > 

damages  from  improper  construction  of  drains,  1086  n.,  1090, 1151, 1152, 

1154. 
damages' from  improper  construction  of  levees,  II.IS. 
macadamizing  inay  include  "trimming"  and  "guttering,"  1167. 
-poxKer  to  vacate  streets  in  parks  construed,  1215, 

see,  also.  Contracts  ;  Discretionary  Powers  ;  Hiqitways. 

INCOMPATIBLE  OFFICES:  See  Elections;  Officers  and  Agents. 

INDEBTEDNESS :  See  Debts  ;  Limitation  of  Indebtedness. 

INDECENT  EXPOSURE  OF  PERSON: 
validity  of  ordinance  punishing,  1377. 
involuntary  exposure.  1377  n. 
complaint  for  violating,  1377. 

INDEMNIFICATION: 

of  officers  and  agents  for  expenses,  etc.,  647,  648. 
in  defending  suits,  illustrations,  647,  648. 
requisites  to  justify,  648. 

INDEMNITY:    • 

of  corporation  from  persons  causing  defect  in  highway,  see  Defective 
Highways. 
INDIANS: 

status  in  respect  of  citizenship,  126, 133. 

INDICTMENT: 

for  refusal  to  accept  office,  188.* 

of  officei's  and  agents  for  malfeasance,  eta,  199, 

for  neglect  to  repair  streets,  199. 

for  neglect  to  repair  bridges,  1473. 
of  officer  for  false  return,  355  n. 
for  illegal  voting  at  void  town  meeting,  379. 
of  municipal  corporations,  774,  775. 

for  creating  public  nuisance,  774. 
defective  sewers,  774  n. 

for  neglecting  streets  or  bridges,  774 

for  misfeasance,  774. 
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INDICTMENT  (coniinueci): 

pleading  and  proof,  774. 

for  felony,  775.  ' 
of  county  commissioners  for  malfeasance,  853,  863. 
for  bringing  paupers  from  other  States,  973. 

INFRINGEMENT  OF  PATENT: 
liability  of  county  for,  739. 
presentation  of  claim  before  suit,  853. 

INJUNCTION: 

to  stop  salary  pending  contest  for  office,  198  n. 

by  city  to  test  validity  of  annexation,  433,  433. 

to  restrain  ultra  vires  local  assessment,  594  □. 

by  surety  on  official  bond  against  principal,  621. 

by  abutter  against  private  use  of  park,  668  n. 

in  case  of  erroneous  condemnation  proceedings,  687  n. 

by  tax-payers  to  prevent  misappropriations.  796,  843. 

by  tax-payer  to  restrain  excessive  indebtedness,  801  n.,  814  lu,  83D,  824 

by  tax-payer  to  restrain  tax  levy,  971. 

against  board  of  health  for  apprehended  nuisance,  10,04. 

upon  application  of  board  of  health,  1005. 

parties,  1005. 
to  compel  railroad  company  to  restore  highway,  1078. 
by  abutter  to  restrain  contractor  for  improvement,  1 129. 

pleading  and  parties,  1139. 
to  restrain  collection  of  local  assessment,  1130,  1131,  1300,  1301. 

laches  of  petitioner,  1301. 

pleading,  1131. 

offer  to  do  equity,  1181. 
to  restrain  sale  of  land  for  local  assessment,  1133. 
to  prevent  injury  froni  improper  draina<>;e,  1149. 
against  procedure  in  local  assi^ssments,  1181  n. 
to  restrain  vacation  of  street,  1303. 
against  encroachments  in  streets,  1336,  1341. 
against  wooden  buildings  within  fire  limits,  1373  n. 
by  gas  company  to  preserve  exclusive  franchise,  1348. 
by  abutter  against  obstruction  of  sidewalk,  1483. 
mandatory  to  railway  company  to  restore  street,  1577. 

see,  also,  Abutting  Owner  ;  Laches  ;  Tax-payees'  Remedies. 

INJURIES:  See 'Damages;  Defective  Highways;  Toets. 

INNS: 

license  of  under  power  to  "  regulate,"  1353  n. 

INSURANCE  PREMIUMS: 
taxation  of,  1383. 

INTEREST: 

power  to  contract  for,  incidental  to  principal,  794 

payment  of,  no  ratification  of  void  contract,  816. 

when  interest  begins  on  claims,  853. 

upon  warrants  or  orders,  880. 

on  damages  from  defective  highways,  1535. 

INTERNAL  IMPROVEMENTS : 
water-works  are,  894. 
water-power  for  grist-mill,  894 

INTERPLEADER: 

by  public  custodian,  1651. 
parties,  1651. 
INTERSTATE  COMMERCE : 

quarantine  not  a  regulation  of,  1014  n, 
INTOXICATION: 

as  contributory  negligence.  1533, 1543. 
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J. 

JAIL: 

not  a  nuisaace  per  se,  657  n. 
.    municipal  liability  for  unsanitary  condition,  750, 

for  assaults  by  fellow  prisoner,  750. 
liability  of  county  for  care  ot  prisoners,  979. 
employment  of  physician,  979.. 
hiring  of  convicts,  980. 

power  of  county  courts,  980.  '' 
power  of  commissioners  to  levy  taxes  for,  823  n, 

see,  also,  Beformatoribs.* 

JEWS: 

Sunday  ordinance  excepting,  unconstitutional,  1269  n. 

JUDGMENT.: 

tax-payer's  injunction  against  compromise,  197  n. 
scire, facias  to  revive  after  re-organization,  435. 
power  to  compromise,  638,  639. 
disallowance  of  claim  by  board,  858. 
proceedings  to  enforce  payment  of,  868.    See  Mandamus. 
on  fraudulent  warrants,  set  aside,  870. 
of  ouster  on  quo  warranto,  effect  of,  1617. 
see,  also.  Taxation. 

JUDICIAL  NOTICE: 
of  charter,  74^ 
of  ordmances,  74 
of  the  population  of  a  city,  103. 
of  signature  to  admission  of  service'of  process,  161G. 

JURISDICTION:  See  Claims. 

of  municipal  courts,  see  Mdnicifal  Courts. 

JURY  TRIAL: 

in  prosecutions  for  violation  of  ordinances,  536,  1384  et  seq.,  1392  n. 

on  charge  of  conspiracy,  538  n. 

on  charge  of  libel,  536  n. 
in  proceedings  by  eminent  domain,  679. 
in  proceedings  to  commit  child  to  reformatory,  977. 
in  proceedings  of  boards  of  health,  993.  '  . 

when  offensive  trade  is  forbidden,  1007. 
summary  abatement  of  nuisances,  993,  1007  n. 

see,  also.  Eminent  Domain. 


L. 

LACHES: 

of  petitioner  to  enjoin  local  assessments.  1301. 

of  applicant  for  mandamus,  1553,  1593. 

of  tax-payer  applying  for  injunction,  1643  n. 

LAMP-POSTS : 

in  streets,  summary  removal  of,  1335  n. 

LATERAL  SUPPORT: 

right  of  abutting  owner  to,  1505. 

LAUNDRIES : 

regulation  of,  991  n. 

license  of  under  power  to  "  regulate,"  1353  n. 

arbitrary  regulation  violating  federal  constitution,  1365  n. 
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LAWYERS:  See  Attoeneys. 

power  to  iipposa  tax  upon,  1353,  1387  n. 

LEASE: 

niHDDer  of  execution  of  by  agent,  691  n. 
power  to  lease  wharves,  671. 

LEGISLATIVE  CONTROL:  See  Chaeter. 
of  guasi-publie  corporations,  3,  S. 

grain  elevators,  railroad,  telephone,  gas.  water  companies,  3  n. 
local  self-government  as  an  organic  right,  30.  87, 1303  n. 
cannot  compel  issue  of  bonds  for  a  park,  30,  713  n. 
general  statement  of  extent  of,  34,  57,  60,  63,  64,  78,  93,  414  n.,  443,  478, 
715  n.,  718  n.,  729. 

by  special  legislation,  86. 
basis  of  the  rule,  57. 
cannot  impair  municipal  contracts,  64,  78.  316,  433,  433,  474-476,  728. 

withdrawal  of  taxmg  power,  435,  727,  729  n. 
grants  in  chartera,  78. 
enforcement  of  local  duties,  79. 
change  of  municipal  boundaries,  SO. 
of  officers  and  agents,  148,  163  n. 
of  compensation  of  officers  and  agents,  173. 
by  annexation  and  consolidation,  S96  et  seq.    See  Annexation  and 

CtoNSOLIDATION, 

in  respect  of  taxing  districts,  401. 

compelling  satisfaction  of  moral  obligation,  449. 

of  property  of  municipality,  562,  71.7,  729  n. 

license  to  railroad  company  to  use,  562. 

impairinent  of  bonilholdera'  lien,  717. 

of  property  not  held  for  public  use,  459,  714,  739. 
reservation  of  right  of  taxation,  478. 
of  property  upon  repeal  of  charter,  477,  479. 
cannot  be  relinquished  by  contract,  713. 

the  rule  qualified,  714. 

location  and  removal  of  county  seat,  713  n. 
discontinuance  of  ferry  partly  owned  by  town,  715. 
remission  of  forfeiture  to  county,  7l6. 
tenure  of  office  of  municipal  judges,  718. 
of  municipal  departments,  719. 

creation  of  new  boards^  719,  724. 

appointment  of  police  and  fire  boards,  1305  n.,  1308  n. 
of  corporation  recognized  in  the  constitution,  719. 
of  funds  received  from  the  State,  720. 
of  Unappropriated  special  funds,  721, 

municipal  pension  funds,  721. 
of  municipal  revenues,  722,  723. 

vacating  assessment  of  damages,  728.. 
of  municipal  courts,  1279,  1380. 

time  and  place  for  holding,  713. 
of  expense  of  bridges  between  counties,  1472. 

see,  also,  Taxation. 

LETTING  CONTRACTS:  See  Contracts;  Improvements.; 

LEVEE: 

liability,  of  city  for  improper  construction  of,  1153, 
local  assessments  for,  1193. 

LEWDNESS: 

power  to  punish,  595  n. 

see,  also,  Bawdi -house;  Prostitution. 
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LIABILITY: 

for  acts  of  officers  and  agents,  315-263.    See  ContkaCTS  ;  Ultea  ViEKa, 

for  negligent  management  of  hospital.  751. 

for  negligept  discharge  of  Pire-works,  753.  763  n. 

civil,  of  corporation  for  indictable  act,,  774 

for  misfeasances  of  board  of  health,  1010,  1011. 

for  tort  of  tax  collector,  1638. 

for  injuries  to  sheep  by  dogs,  1659. 

statement  of  claim,  1659. 

notice  of  injury,  1660. 

no  conti'act  obligation,  1660. 

tort  for  refusal  of  officers  to  aJlpw  claim,  1661. 
for  killing  dogs  running  at  large,  i663. 
municipal,  for  wrongful  removal  of  fii-eman,  1306. 
of  city  for  neglig'ent  discharge  of  blast,  1493  n. 

of  county,  734  n. 
of  officers  and  agents,  see  Personal  Liability. 

see,  also,  Bridges;  Defective  Highways ;  Negligence;  Toetb. 
LIBEL. 

jury  trial  for  violating  ordinance  punishing,  586  n. 

LICENSE : 

to  discharge  fire-works,  eflfect  of,  752. 
power  to  license  occupations,  584j  1253,  1353. 
sellers  of  meat,  583. 
attorneys,  1353,  1387  n. 
pawnbrokers,  586. 
railroad  companies,  1353.       » 
abstract  of  title  makers.  1252. 
peddlers,  580,  1253  n.,  1256. 

who  are,  1856. 

discriminating  ordinances.  1256  n. 
against  non-residents,  1257. 

reasonableness  of  license  fees,  1358. 
laundries,  1253  n. 

arbitrary  regulation  of,  507,  1365  n. 
hotels,  1253  n. 

sewing-machine  agents,  1353. 
ice  dealers,  1253. 
liquor  sellers,  1353. 
license  need  not  be  in  writing,  1354. 
the  license  ordinance.  1354. 

delegation  of  power  by  council,.  1354. 

fixing  of  license  fee,  1354.  S 

arbitrary  discretion  of  officer,  1354  n. 

requiring  petitioners.  1354, 1365. 
license  fees,  91, 12.-)5,  1357,  1358,  1365  n.,  1368  ii.  - 

for  revenue,  600. 

may  be  fixed  by  resolution.  485. 
hackmen,  draymen,  etc.,  580,  585.  1259,  1366  n. 

construction  of  charters,  1359. 
auctioneers,  1360, 1261. 

povyer  to  refuse,  1260. 

unreasonable  licpnse  fees,  1361. 
book  canvassers,  1263. 

regulation  of  interstate  commerce,  1363. 

release  on  habeas  corpus  by  federal  court,  1363. 
plumbers,  1337  n. 

delegation  of  power,  1337. 
sale  of  liquors,  see  LiQUORa 
taxation  under  power  to  license  in  Illinois,  1363  n. 
to  sell  liquor  not  a -contract,  1596. 
of  Sunday  business  prohibited  by  statute,  1269  n.     ^• 

see,  alsoi  Bawdy-house;  Control  of  Streets;  Taxation. 


INDEX.  1645 

[The  references  are  to  sections:  Vol.  I,  8§  1-TO;  Vol.  n,  gS  776-1602.] 

LIEN: 

for  water  rents,  1343. 
of  taxes,  1443. 

LIGHTS: 

grant  of  right  to  erect  electric  plant  not  exclusive,  541. 

municipal  reg:ulatioD  of  gas  companies,  541. 

authority  to  contract  for,  construed,  558. 

electric  liehting  for  public  and  privat?  use,  560, 1347. 

power  to  Tight  streets  a. police  power,  .^60. 

exclusive  privileges  to  gas  companies,  584. 

power  to  maintain  electric  light  plant,  631. 

under  general  welfare  clause,  558,  560. 
contract  for,  limitation  of  indebtedness,  814. 
contract  for  gas,  "  ordinary  current  expense,"  833. 
contract  fqv  electric,  a  "city  purirase,"  833. 
issue  of  bond?  for  supply  of  gas,  893  n. 
caslicontract  for,  1343.  , 

ratification  of  irregular,  1343. 
contracts  for  exclusive  privileges,  354,  584,  1344,  1350. 
discretion  of  council  in  selecting  system,  1344. 
authorized  contracts  for,  illustrated,  1345. 

under  general  welfare  clause,  1346. 
unauthorized  contracts  illustrated,  1346. 
construction  of  contracts  for,  1347,  1348. 
construction  of  statutory  provisions,  1319,  1350. 
implied  liability  on  illegal  contract,  1350. 

ordinance  requiring  payment  of  arrearages,  1350.  ' 

duty  to  light  streets,  1514. 

see,  also,  I4MITAT10N  op  Indebtedness  ;  Looal  Assbssmksts. 

LIMITATION  OF  INDEBTEDNESS: 

in  charter,  abrogated  by  constitutional  amendment,  99. 
effect  on  annexation  and  consolidation,  401,  814. 
promissory  notes  for  construction  of  bridges,  776. 
constitutional  provision  in  Kentucky  construed,  777. 
charter  provisions  relating  to.  777. 

special  improvements,  777. 
contract  for  building  county  court-house,  777. 

for  care  of  poor,  777. 
statute  authorizing  pledging  of  taxes,  777. 
electric  lighting  riot  within  the  Ohio  statute,  777. 
valuation  of  taxable  property,  777. 
contract  for  water  supply  in  excess  of,  787. 

cash  transactions  not  prohibited,  787  n. 
charter  prbvisidn  limited  by  general  act,  787. 
conti-act  for  lighting,  787  n. 

cash  contracts  not  affected,  1343. 
no  implied  liability  on  contract  Qxceedlhg,  790. 
Indiana  statute  relating  to  school  township  trustees.  801. 
rules  for  construing  constitutional  provisions,  810  et  seq. 

antecedent  obligations  not  affected  in  :Nrirth  Carolina,  810. 

rule  for  computmg  iudobtedness,  810  n.  3. 

what  constitutes  a  debt,  810  n.  3,  814,  815, 816  d.,  819  n.,  823,  843. 

invalid  contracts  illustrated,  810. 
pleading  of  limitation,  810. 

refunding  bonds,  810. 

see  Municipal  Bonds. 

rulings  under  California  constitution  and  statute,  813. 
limitation  of  indebtedness  to  annual  income,  813. 
petition  for  mandamus,  813. 
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LIMITATION  OF  INDEBTEDNESS' (coniinited) : 
rulings  in  Colorado,  813. 

warrants  payable  from  annual  revenue,  813.- 
compulsory  obligations,  ,813. 

conflict  with  the  United  States  circuit  court,  813, 
rulings  in  Illinois,  814.    .  ' 

contracts  for  light  and  water,  814,  815. 

refusal  to  pay  not  a  tort,  814. 
consolidation  of  municipalities,  814 
tax  enjoined  only  for  excess,  814  n. 
rulings  in  Indiana,  815.  ' 

bonds  pa3'able  out  of  special  fund,  815. 
rulings  in  Iowa,  816,  817. 

sale  of  bonds  to  pay  outstanding  bonds,  816. 
payment  of  interest  no  ratiflcation,  816. 
school  districts  included  in  the  prohibition,  818. 
purchasers  of.  bonds,  must  take  notice,  816,  819. 
certificatps  assessing  benefits,  817. 
conditional  contract  to  purchase  water-works,  817. 
damages  for  torts,  817  n. 
debts  partly  void,  817. 
assent  of  all  inliahitants  unavailing,  817  n. 
rulings  in  Oregon  and  Washington,  818. 

legislative  acts  validating  excessive  indebtedness,  818,  822. 
rulings  in  Texas,  819. 
rulings  in  West  Virginia,  830. 
injunction  by  tax-payer,  820. 
construction  of  charter  provkions,  832. 
"  ordinary  current  expenses,"  823. 
statute  held  not  applicable  to  cui-rent  expenses,  823. 

water  and  lights,  833. 
contract  for  water  a  "city  purpose,"  833. 
effect  of  exceeding  limit.  834/  835. 
pleading  in  actions  on  bonds,  824 
injunction  by  tax-payers,  834. 
appropriations  anticipating  revenue,  843. 
warrants  issued  after  limit  reached,  874 

LIQUORS: 

local  option  laws  constitutional,  73. 

ordinance  imposing  forfeiture  of  license,  537. 

regulating  sale  under  general  welfare  clause,  583. 

power  to  prohibit  sale,  600. 

jury  trial  for  violating  regulations,  536. 

appropriation  of  license  fees  for  support  of  schools,  846. 

power  to  license  or  regulate  sale  of,  510,  1253,  1264  1265. 

discriminating  regulations,  1265. 

requiring  recommendation  of  citizens,  1365. 

arbitrary  conditions,  1253  n. 

violating  federal  constitution,  1365. 

reasonableness  of  license  fees,  1865  n. 
certiorari  to  review  license,  1865. 
mandamus  to  compel  approval  of  bond,  1586,  1591. 
mandamus  to  compel  issue  of  license,  1596,  1597,  1601. 
mandamus  to  compel  hearing  of  complaint,  1597. 
liquor  license  not  a  contract,  1596. 

LIS  PENDENS: 

as  affecting  bona  fide  holders  of  bonds,  934 

LOCAL  ASSESSMENTS: 

theory  supporting  system  of,  1073,  1165. 

part  of  the  taxing  power,  547,  1073, 1134  b. 

not  "taxes"  within  the  constitution,  1043  a.,  1087,  1135. 
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LOCAL  ASSESSMENTS  (continued): 

express  legislative  authority  requisite,  1123  n.,  1166. 

strict  construction  the' rule,  1125,  1137,  1166. 

authority  conferred  on  board  of  assessors  to  levy,  1131. 

not  inferred  from  general  welfare  Clause,  1166. 
"  to  regulate  and  improve  sidewalks."  1166  n. 

macadam izinj^,  paving,  grading,  1167. 
repaving  not  a  subject  for,  in  Pennsylvania,  1168  n.,  1171. 

what  constitutes  paving,  1114. 

extensive  repairs  not  repaving,  1058,  1063. 
a  continuing  power,  1168. 
what  constitutes  a  local  improvement,  1169. 

street  sprinkling,  1169. 

purposes  for  assessment  illustrated,  1170,  1171. 

opening,  grading,  paving,  altering,  extending,  sweeping  streets, 

1061,  1171. 
culverts,  sidewalks,  water-pipes,  lights,  1171. 
sewere,  1087,  1093,  1171. 
parallel  sewers.  1 171  n. 
county  coui't-house  subject  to,  1173. 
statutory  exemptions  from  taxation,  1173,  1173. 

cemeteries,  charitable,  church,  and  educational  institutions,  1173. 
against  railroad  companies,  1174. 
assessment  districts,  determination  of,  571,  1050,  1073,  1175. 

by  local  authorities,  ll76. 

in  sewer  assessments,  1176  n. 
strict  compliance  with  prescribed  formalities,  657,  1177. 

notice  of  intention.  1178. 

preliminary  estimates  or  surveys,  1178. 

declaration  of  necessity,  1178. 
ordinance  or  resolution,  1179. 
petition,  necessity  and  sufficiency  of,  1132,  1180,  1181. 

injunction  against  authorities,  1181  ii. 

estoppel  of  petitioners,  1181. 

life  tenant  not  an  owner,  1043  n. 

insufficiency  validated  by  curative  acts,  1181. 

conclusiveness  of  finding  by  board,  1044  n.,  1045, 1046. 

collateral  attack,  1135  n. 
must  be  founded  on  valid  ordinance,  496  n.    See  Ordinances. 
description  of  improvement  in  ordinance,  1117,  1183.    See  Impeove- 

MENTS. 

action  to  vacate  assessment,  1117. 
delegation  of  matters  of  detail,  1183. 
presci'ibed  rule  of  apportionment,  1184.  1186  n. 
notice—  due  process  of  law,  1185-1188. 

Stuart  V.  Palmer,  1185. 

Ulman  v.  Mayor  &c.,  1186. 

Amery  v.  City  of  Keokuk,  1188. 

at  some  stage  of  proceedings,  1188. 
personal  liability  of  land-owner,  1123,  1189. 

recovery  of  money  paid. on  illegal  assessments,  1130,  1133,  1190-1193. 
See  Taxation.' 

coercion  in  fact,  1190. 

coercion  in  law,  1193. 
apportionment  by.  superficial  area,  1193. 

levees  and  sewers,  1193. 
apportionment  by  vahie,  1194. 

rule  in  Arkansas  and  Tennessee,  1194 

in  sewer  assessments,  1198. 
the  frontage  rule,  556,  577,  1194,  1195. 
'■         ,  Ja.Pennsylvania,  1131. 

exceeding  value  of  property,  1196. 
according  to  benefit,  1119,  1197. 

conclusiveness  of  t'Stimat«,  577,  747,  1118,  1136. 
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XiOCAL  ASSESSMENTS  (continued): 

apportionment  between  public  and  abutters,  1121. 

to  pay  damages  for  land  taken  for  streets,  1303. 

to  pay  damages  for  opening  or  vacating  streets,  1183. 

may  be  made  a  personal  charge,  1133. 
special  taxation  in  Illinois,  1073. 
for  reconstruction  of  a  street,  1060. 
discretion  of  council  as  to  kind  of  pavement,  1061. 

as  to  time  of  paving,  1061  n. 
additional  width  to  sidewalk  a  -'repavement,"  1061. 
for  improvement  of  de  factq^tveet,  557. 
for  improving  street,  title  td^treot  essential,  1115. 

injunction  to  restrain  collection,  1115  n. 
for  replacing  curbstones  in  good  repair,  1115  n. 
■where  charter  distinguishes  repairs  from,  construction,  1130. 
for  improving  market  property,  1131. 
original  irregularities  cured  by  re-as3essm6nt,  1136. 
for  grading  preparatory  to  paving,  1137. 
for  improvements  not  commensurate  with  ordinance,  1135. 
abutting  homestead  subject  to  sale  for,  1136. 
contractor's  default  as  a  defense,  708,  1199. 
injunction  against  illegal,  1300,  1301. 

laches  of  petitioner,  1301. 
certiorari  to  review  erroneous,  1133  n.,  1126  n. 
action  to  vacate,  1130. 

to  prevent  cloud  on  title,  1130. 

presumption  of  legality,  1132. 

requisites  of  petition,  .577. 
injunction  to  restrain  sale  of  land  for.  1132. 
estoppel  of  abutter  to  allege  irregularities,  1133. 

see  Tax-payers'  Remedies. 

LONG  ISLAND  TOWNS: 
origin  and  nature  of,  12. 

LOWEST  BIDDER:  See  Contracts;  Improvementsl 

M. 

MACADAMIZING: 

may  include  "  trimming''  and  "guttering,"  1167. 
see,  also,  Local  Assessiients. 

MAJORITY: 

power  of  to  adjourn  town  meetings,  363.  363. 
what  constitutes  in  election  to  issue  bonds,  901. 
of  voters,  construed  to  mean  votes  cast,  1055. 
see,  also,  Elections  ;  Public  Boards. 

MALFEASANCE  IN  OFFICE:  See  Indictment. 

MALICIOUS  PROSECUTION: 

municipal  Irability  for' suit  by  tax  collector,  763. 
requisites  of  complaint,  762. 

MANDAMUS: 

to  restore  officer  wrongfully  removed,  194,  1587. 

joinder  of  several  as  relators,  1587. 
against  public  boards,  how  directed,  375  d. 

re.signation  of  officers  no  abatement.  375  n. 
issuance  of  v^rit  discretionary,  393  n.,  1548,  1574,  1578,  1579,  1589. 

prejudice  to  public  interests.  1548. 
against  presiding  officer  to  i-everse  decision,  393. 
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MANDAMUS  (continued) : 

to  selectmen  to  call  town  meeting,  346. 

parties  to,  346. 
to  levy  tax  after  re-organization,  435. 
to  oflScers  to  order  election,  443,  1547. 

court  may  refrain  from  fixing  day,  1547. ' 
to  compel  levy  of  tax,  783,  834  n. 

under  mandatory  statut«,  869. 

by  county  court,  parties.  1439  n. 

tax-must  be  authorized,  786. 

for  payment  of  judgment,  786,  788,  803,  844,  868,  1570,  1593,  1599, 
previous  demand,  1599. 
pleading,  1605. 

sufficiency  of  return,  1599,  1600. 
to  call  an  election  to  vote  tax,  786. 
against  assessor  to  pay  order,  788. 
use  of  the  writ  in  California,  8?6. 
to  compel  allowance  of  claims,  857,  1593,  1594,  1603,  1603  n. 

previous  demand  andrefusal,  1594. 
to  county  board  in  regard  to  claims,  857,  859,  860. 
to  compel  auditor  to  compute  tax  levy,  869. 
to  pay  orders  or  warrants,  869. 
to  compel  audit  of  claims,  869,  1550,  1564,  1571. 
to  include  claim  in  estimate  of  tax  levy,  869. 
mandamus  execution  in  Pennsylvania,  870. 
to  mayor  to  countersign  warrant,  873. 
to  board  of  coramissionere  to  issue  warrant.  87S. 
to  compel  payment  of  local  assessment,  1173  n. 
to  compel  amendment  of  municipal  records,  1804. 
to  State  comptroller  to  distribute  school  fund,  1369. 
to  compel  restoration  of  member,  1547. 
to  retired  officer  to  surrender  records,  1304,  1547,  1595. 

pleading,  1595. 
refusal  to  grant  illustrated,  1548-1553. 
to  mayor  to  sign  bonds,  1548. 
acts  forbidden  or  unauthorized,  1549,  1565. 
to  fill,  a  vacancy  on  ground  of  forfeiture,  1549. 
to  issue  certificate  of  election,  1549,  1551. 

'  previous  demand,  1549. 
by  assignee  of  warrant,  to  compel  payment,  1550. 
to  council  to  declare  member  elected,  1550. 
previous  application  to  respondent,  when  necessary,  1551, 1599. 
to  council  to  remove  obstructions  in  street,  1551. 
to  compel  canvass  of  election,  1551,  1591. 
to  clerk  to  post  copies  of  ordinance,  1552. 

premature  application  for  writ,  1553. 
laches  of  applicant  for,  1553,  1593. 

in  matters  of  official  discretion,  1360  n.,  1369,  1474,  1553  et  seq.,  1586 
See  Discretionary  Powers. 

abuse  must  be  clear,  1360  n. 

to  auditor  to  countersign  warrant,  1553. 

to  compel  council  to  remove  street  railway  poles,  1576. 

qualifications  of  candidates  for  appointment  to  office,  1554. 

character  of  court-house  or  jail,  1607. 

to  guasi-judicial  tribunals,  1555-1557.  1597. 
approval  of  bonds,  1585,  1586,  1591. 

not  a  substitute  for  certiorari,  1555,  1571. 

construction  or  repair  of  bridges,  1553,  1)556,  1557. 
to  board  of  assessors  to  correct  clerical  error,  1555. 
ahsence  of  other  adequate  remedy,  1557,  1565,  1568,  1576  n.,  1578,  1589. 
petition  for,  1558. 

interest  of  applicant.  1558,  1563,  1579,  1603,  1603,  1604,  1607. 
to  compel  levy  of  tax,  averment  of  demand,  15o8. 
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MANDAMUS  (continued): 

legal  light  of  relator,  1559,  1576  n.,  1578.  1588. 

private  persons  as  relators,  1560,  1563.  1564,  1591,  1603, 1607. 

abatement  of  public  nuisances,  1591. 
miscellaneous  illustrations  of  use  of  writ,  1561,  1562. 
against  mayor  and  aldermen,  service  upon  mayor,  1564. 
to  levy"  tax  pending  garnishment  proceedings,  1564 
to  compel  restoration  of  official  records.  1566. 

determination  of  title  to  officp,  1566. 
to  compel  admission  to  office,  1567,  1608,  1617. 

niandaviris  and  quo  warranto  distinguished,  1615. 

de  facto  incumbent  not  a^iecessary  party,  1567. 

ouster  of  incumbent  in  same  proceeding.  1617. 

•where  title  of  officer  dejure  is  res  adjudicata,  1567,  1595. 
to  compel  performance  of  judicial  functions,  1568, 1571,  1573. 

audit  and  allowance  of  claims,  1569,  1571-1573. 

estoppel  of  claimant  by  acceptance  of  offer,  1571. 
to  compel  payment  of  claims  and  warrants,  1573. 

application  by  a.ssignee  of  claifci,  1573. 
to  public  boards  to  reverse  decisions,  1574. 
to  clerk  to  recognize  board,  1575. 

answer  denying  title  to  office,  1575. 
to  city  to  remove  obstructions  in  streets,  1576. 

averments  in  petition,  1593. 

to  municipal  officials,  1576,  1578,  1579. 
to  county  judge  to  appoint  school  trustees,  1580. 
to  compel  apportionment  of  school  funds,  1380,  1581. 
to  school  trustees  to  restore  pupil,  1581. 

validity  of  district  not  in  issue,  1581. 
to  restore  school  money  illegally  diverted.  1582. 
to  comptroller  to  countersign  teacher's  warrant,  1583. 
to  dissolve  an  injunction  against  a  city,  1584. 
to  county  treasurer  to  execute  tax  title,  1588. 
to  enforce  right  to  inspect  records,  1304,  1588. 
to  council  to  approve  contract,  1589. 
.  tp  treasurer  to  refund  taxes  paid  out,  1590. 
to  compel  issue  of  liquor  license,  1596,  1597,  1601. 
to  board  to  hear  complaint  against  licensed  saloon-keeper,  1597. 
by  tax-payer  to  compel  investment  of  funds,  1598. 
peremptory  or  alternative,  when,  1601. 
practice,  1603. 

continuation  of  proceedings  against  successor,  1603> 
parties,  1603-1604 
pleadmg,  1605,  1609. 

to  enforce  duty  to  erect  public  buildings,  1607. 
to  appoint  commissioners  of  highways,  1609. 

want  of  funds  for  improvements,  1609. 
distinguished  from  quo  warranto,  1631. 

see,  also.  Claims. 

MANUFACTURING  ENTERPRISES: 
aid  to,  not  a  public  purpose,  893. 

MAPfe :  See  Dedication. 

MARKETS: 

poyi'er  to  establish  and  regulate,  566, 567,  805. 
regulation  under  general  welfare  clause,  583. 
power  to  "  establish  and  regulate  "  construed,  1368. 

reasonableness  of  regulations.  1268  n. 

license  and  license  fees,  600,  1268  n. 

MARKET-HOUSE : 

power  to  build,  1367  n. 

must  not  obstruct  places  of  business,  1268  n. 
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MAYOR: 

cannot  delegate  duty  to  examine  ordinances,  177  n. 
power  of,  178-180. 

BOihetimes  judicial,  178,  180.  1383.  1289. 

personal  liability  for  error,  178  n.,  205. 
acting  mayor,  179. 

power  to  proclaim  election,  179. 
to  preserve  public  peace,  180. 

resisting  lawful  police  force,  180. 
may  sue  to  restrain  violation  of  charter,  180. 
personal  liability  for  ejecting  member  of  coimcil,  811. 
signature  of,  to  warrant  for  town  meeting,  351. 
approval  of  ordinances,  496,  497. 
power  to  employ  attorneys,  643  n. 
power  to  abate  dailgerous  wooden  building,  748. 
appointment  of  officers  by,  see  Officers  and  Agents, 
see,  also.  Public  Boasds. 

MEETINGS: 

corporate  assemblies  of  old  English  corporations,  264> 
definite  and  indefinite  classes,  264. 
presence  of  the  mayor,  864. 

see,  also.  Public  Boakds  ;  Town  MEETiNoa 

MEMBERSHIP: 

what  constitutes,  130. 

qualifications  for,  in  English  municipalities,  181. 

for  enrollment  as  a  burgess.  131.  123. 
qualifications  for,  in  the  United  States,  123. 

see,  also.  Citizenship  ;  Personal  Liabilitt. 

MERCHANTS: 

license  of,  1356  n. 

who  are  "  merchants"  within  license  ordinance.  1356  n. 

MILKMAN: 

a  '-  peddler  "  within  license  ordinance,  1356  n. 

MOBS: 

municipal  liability  for  acts  of,  746. 
statutory  liability,  746. 

MODERATOR:  See  Town  MEETiNas. 

MONOPOLIES: 

power  of  municipality  to  confer,  632.    See  Lights;  Water  Supply. 
requiring  license  of  non-residiut  peddler,  1257. 

MOTION: 

to  "  reconsider"  at  town  meetings,  368  n.    See  Town  Meetings, 

MUNICIPAL  AID :  See  Municipal  Bonds  ;  Taxation. 

MUNICIPAL  BONDS: 

whether  power  to  issue  is  implied,  550,  603,  607, 615.  616  n.,  884. 

doctrine  of  the  United  State  Supreme  Court.  885. 
Brenliara  v.  German  American  Bank,  886-888. 

the  general  rule,  889. 
power  of  counties  under  Illinois  statute,  777. 
construction  of  charter  powers,  778. 
corporation  must  have  a  legal  existence,  890. 

county  existing  defaHto,  890. 
no  action  on  void  bonds,  891. 

must  be  on  implied  contract,  891. 
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MUNICIPAL  BONDS  (coniiriJied): 
must  be  for  a  public-  purpose,  893. 

and  for  the  purpose  authorized,  561. 
public  purpose  a  judicial  question,  893. 
aid  to  sufferers  by  Boston  fire,  893. 
aid  to  private  enterprises,  603  n.,  893. 
for  supply  of  gas,  893  n. 
"  internal  improvements,"  894,  895  n. 
aid  to  railroads,  legislative  authority,  895. 
legislature  may  authorize,  896. 
grant  of  power  strictly  construed,  897. 
unauthorized  boudufor  stock,  897  n. 
conditions  precedent  898. 

effect  of  departure  from,  898. 
petition  and  notice  of  election,  898  n. 
assent  of  tax-payers,  899. 
sufficiency  of  petition,  898  n.,  899. 
rescission  of  resolution,  899. 
election,  petition  and  notice,  900. 
conduct  of  election,  .541,  901. 
what  constitutes  majority,  901. 
conditional  subscriptions  to  stock,  903,  903. 
municipal  ratification,  634,  904 
curative  acts,  62.S.  904. 

strictly  construed,  905. 
effect  of  consolidation  of  companies,  906. 

decisions  of  the  United  States  Supreme  Court,  906. 
effect  of  constitutional  prohibitions,  907,  908. 
effect  of  recitals,  909. 

Town  of  Coloma  v.  Eaves,  910. 

as  to  performance  of  conditions,  614,  911,  913,  913,  914 
the  federal  doctrine  summarized,  915. 
the  rule  in  New  York,  916. 
signature  to,  593,  917. 
sealing,  918. 

unsealed  valid  under  vote  to  Issue  "  bonds,"  376, 
date,  ante-dating,  919. 
to  whom  payable,  920. 
place  of  payment,  823,  921. 
time  of  maturity,  932.  .' 

delivery,  933. 

quality  of,  as  commercial  paper,  934 
coupons,  925. 

remedies  of  holders,  935,  926. 
payment  of,  926. 

provision  for,  not  essential  to  validity,  556. 
days  of  grace,  926. 
interest  upon,  937. 
refunding,  substituted  and  renewal  bonds,  938,  939. 
estoppel  to  aver  want  of  power,  930. 

to  set  up  over-issue  contrary  to  statute,  931. 

recitals,  931. 
to  set  up  over-issue  contrary  to  constitution,  933,  933. 
recitals,  811,  813,  933,  93a 
the  general  rule  qualified.  933. 
who  are  bona  fide  holders,  934-936. 
extent  of  protection  to,  |l84,  935. 


lis  pendens,  934. 


defenses  available  ag^qst,  636,  986,  937. 
enforcement  by  action,  tt^t  mandamug,  808. 
need  not  be  presented  for  audit,  853. 
mandaw/ua  to  levy  tax  to  pay,  1558'. 
are  not  a  debt  until  actually  issued,  541. 
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MUNICIPAL  BONDS  (continued): 

must  be  issued  with  prescribed  formalities,  343. 
neglect  to  require  security  from  officer  issuing,  796, 
see,  also,  Limitation  of  Indebtedness. 

MUNICIPAL  CORPORATIONS  ACT,  ENGLISH:  See  Chabteb. 
definition  of  munjicipal  corporations  in,-  6. 

MUNICIPAL  CORPORATIONS  REFORM  ACT: 
abuses  remedied  by,  22,  28. 

MUNICIPAL  CORPORATIONS: 
wliat  embraced  in  the  term,  3. 

difference  between  public  quasi  and,  3,  4 
definition  of,  5. 

confusion  from  looseness  of  nomenclature,  7. 

whether  the  term  includes  counties,  8,  1123  n. 
features  of  New  England  towns  considered,  9,  10, 
development  of,  in  general,  13. 

Greece  and  Rome,  14. 

Italy  and  France  —  the  mediaeval  cities,  15. 

municipal  reform,  16. 
creation  of  .by  charter,  see  Charter. 
in  England  at  common  law,  and  by  prescription,  26, 
in  England,,  by  implication,  37. 
English  Municipal  Corporations  Reform  Act,  33,  38, 
English  Municipal  Corporations  Act  of  1882.  29, 
general  features  of  the  American  system,  30, 
power  to  create  in  this  country,  31  et  seq. 

by  the  State,  31,  32. 

by  a  confederate  State,  31. 

by  the  federal  government,  33. 
limitation  of  power,  32. 
the  District  of  Columbia,  34 

by  territories,  33. 
by  prescription  in  the  United  States,  35, 

existence  a  question  of  fact,  35. 

illustrations,  36. 
by  implication  in  the  United  States,  37. 

the  doctrine  defined  and  limited,  38. 
incorporation  under>  general  laws,  39,  41  et  seq. 
special  charters  forbidden  in  some  States,  39,  43. 

construction  of  constitutional  provisions,  43,  44,  444 

miscellaneous  constitutional  limitations,  45, 
incorporation  by  courts  upon  petition;  46. 

constitutionality  of  such  legislation,  46, 

sufficiency  of  petition,  47,  52  n. 

finding  of  the  court,  47,  53. 
classification  of  cities  under  general  acts,  48. 
corporate  territories  and  boundaries,  49. 
compulsoiy  incorporation,  50. 

substantial  compliance  with  incorporation  acts,  52.    "• 
notice  of  election  under  general  acts,  54. 
validity  of  incorporation,  how  tested,  55.    See  Quo  Wabbanto. 

by  direct  proceeding  by  the  State,  55, 

collateral  attack,  55. 

presujnptions,  56. 
types  of  township  organizations,  58. 

New  York,  Pennsylvania  and  Minnesota  plans,  58, 
proof  of  corporate  existence,  see  Evidenck 
collateral  attack  of  de  facto.  75,  76. 
taxing  district  may  be  a,  478. 
city  board  of  improvement  not  a  "  municipality,"  794 
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MUNICIPAL  CORPORATIONS  (continued): 
school  districts,  816  n, 
execution  against,  see  Execution. 

see,  also.   Annexation  and  Consoudation  ;  Chabteb;  Dissolu- 
tion; Paktition;  Powers;  Re-oeqanizath)n. 

MUNICIPAL  COURTS: 

vesting  summary  power  in  mayor,  180. 
power  of  judge  over  flies  and  papers,  835. 
disqualification  of  judge,  959. 
jurisdiction  to  commit  chi||^  to  reformatory,  977. 

trial  by  jury,  977. 
provided  for  in  early  English  charters,  1378. 

franchise  not  lost  by  non-user,  1278. 
tendency  to  augment  authority  of,  1279. 
created  and  abolished  only  by  the  legislature,  1379. 

delegation  of  power  unconstitutional,  1279. 

implied  abolition,  1379. 
legislative  control  of,  718,  1379,  1380. 
not  technically  courts  of  record,  1382. 
general  scope  of  jurisdiction,  1383. 

civil  jurisdiction  in  divers  States,  1383. 
where  title  to  real  estate  in  issue,  1383. 
judicial  power  conferred  on  the  mayor,  1383,  1389. 
summary  conviction  for  petty  offenses.  1334  et  seg. 

right  to  a  jury  trial,  1285,  1386,  1293  n.    See  Jubt  Trial. 
statute  defining  jurisdiction  strictly  construed,  1287. 

constitutional  limitations.  1288. 
disqualification  of  judges  and  jurors,  1389. 

competency  of  tax-payers,  1389. 
right  of  appeal,  1290. 

pleading  in  suits  for  violation  of  ordinances,  1291,  1393. 
decisions  otde  facto  judge  valid,  1393. 

MUNICIPAL  FUNDS: 

statutory  appropriation  to  specific  purposes,  826. 
appropriations  under  charter  provisions,  836. 
designation  of  depositories  of,  834 
liability  of  custodians.  836,  837. 

of  school  funds,  837. 
investment  and  loan  of  school  funds,  838,  839. 

liability  of  sureties,  839. 

liability  of  officere  and  agents,  840. 
appropriation  out  of  particular  funds,  841. 
rescission  of  appropriations,  841. 
devoting  funds  to  special  purposes,  843. 

diversion  of  such  funds  enjoined,  843. 
iconstitutioual  and  statutory  provision  relating  to  appropriations,  844 
et  seg. 

for  support  of  schools,  846,  847. 
out  of  liquor  license  fees,  846. 

annual  appropriations,  budget.  848,  849. 

appropriations  for  sinking  fund,  850. 
"  unlawful  expenditures,"  New  York  statute  relating  to,  851,  971. 

personal  liability  of  trustees,  851, 

MUNICIPAL  RECORDS: 

of  doings  of  town  meeting,  361. 

by  de  facto  clerk,  361. 
power  of  municipal  judge  over  files,  835. 
recording  of  ordinances.  505,  1393. 
production  of  as  evidence,  1394. 

identification  of,  1394. 
certified  copies  as  evidence,  1395,  1296,  1297. 
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MUNICIPAL  RECORDS  (continued) : 
originals  as  evidence,  1396,  1397. 
parol  evidence  to  prove  facts,  lS98,  1399. 

to  varv  or  contradict  records,  1398,  1399. 
amendments  of,  863  n.,  1300,  1.301. 

town  meeting  record,  by  clerk,  363  n.,  365  n.,  377  n. 

bi'  clerk  upon  hearsaj',  1300. 

by  clerk  after  expiration  of  term,  1301. 

nunc  pro  tunc  entry  by  order  of  council,  1301. 

cannot  impair  vested  rights,  1301. 

mandamus  to  compel,  1304. 
right  of  abstract-makers  to  take  transcripts,  1303,  1303. 
replevin  by  oflScer  entitled  to  possession.  1304. 
mandamus  to  recover  possession  of,  1304. 
mandamus  to  permit  inspection  of,  1304,  1588. 
mandamus  to  compel  surrender  of,  1566. 


u. 

NAPHTHA : 

power  to  regulate  keeping  of,  586. 

NAVIGABLE  WATERS: 

city  cannot  authorize  obstruction  of  river,  1094  n. 

not  a  city  highway,  1847. 

municipal  control  of,  1347. 

municipal  duty  to  remove  obstructions,  1247. 

margin  of,  not  a  highway,  1448. 

bridges  over,  see  Bridges. 

NEGLIGENCE : 

corporate  liability  of  board  of  education,  739. 

in  construction  of  roads  .'md  bridges.  749.    See  Beidqes  ;  HlflHWATa 

injuries  to  paupers  at  almshouse,  973. 

liability  of  city  to  prisoner,  981. 

liability  of  county  to  prisoner,  983. 

general  rules  of  municipal  liability,  981  n.,  983. 

culvert  of  insufflcient  dimensions,  1089. 

defective 'plan  for  construction  of  sewer,  1090. 

in  construction  of  sewers  and  drains,  1086  n.,  1151,  1153,  1154. 

improper  construction  of  levees.  1 153. 

in  failing  to  keep  sewor  in  repair,  1086  n. 

failure  to  provide  drainage,  1148. 

defective  plan  of  drainage,  1148. 

collecting  and  discharging  surface  water,  1089,  1148,  1149,  1150,  1153, 

1154. 
presentation  of  claims  arising  from,  see  Claims. 
liability  of  city  for  insufficient  sewers,  1486. 
causing  overflow  of  water  by  grading  streets,  1486. 
municipal. liability  for,  in  construction  of  public  works,  1086  n.,  I13& 

degi'ee  of  care  required,  1139. 

neglect  to  repair,  1140. 

basis  of  liability.  1140. 

see,  also,  Defective  Highways  ;  Liability  ;  Toma. 

NEGOTIABLE  INSTRUMENTS: 

personal  liability  of  public  agents  on.  201. 

parol  evidence  to  expUiin  trans.actlon,  201. 
power  to  issue,  779.     See  MUNICIPAL  Bonds. 
lialiility  for  money  had  and  received.  877.    See  Ultra  Veees. 
warrants  or  orders  not,  see  Wakbants  OE  Oedebs. 
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NEW  ENGLAND  TOWNS: 

inhabitants  personally  liable  for  corporate  debts,  138,  140,  145.    See 

Peesonai.  Liability. 
town  meetings  in,  see. Town  Meetings. 
power  to  pay  bounties  to  soldiers.  797. 
liability  for  torts.  146,  736.    See  Torts. 
neglect  of  public  duties,  736. 
defective  town-house,  736  n. 

defective  highways,  736  n.,  757.    See  Defective  Highways. 
see,  also.  Towns. 

NEWSPAPERS: 

publication  of  ordinances,  see»ORDlNANCES. 

NON-USER: 

abandonment  of  highway  by,  1205,  1468. 

. NOTES : 

power  of  selectmen  to  pay  claims  by,  797. 
of  county  treasurer,  liability  of  county,  878. 
of  Connecticut  town  treasurer,  ratification,  879. 
construction  of  alleged-authority  to  treasurer,  879. 
authority  of  town  treasum-  in  Massachusetts,  879. 

NOTICE: 

of  defects  in  bridges,  see  Bridges. 

of  defect  in  highways  and  injuries  from,  see  Defective  Highways. 
of  support  or  removal  of  paupers,  see  Poor  and  Poor  Laws. 
publication  of  in  English,  393  n. 
calling  in  warrants  for  redemption,  874. 
of  local  assessments,  see  Local  Assessments. 
of  election  to  vote  on  issue  of  bonds,  see  MUNICIPAL  BONDS, 
of  town  meetings,  see  Town  Meetings. 
of  iutention  to  levy  local  assessment,  1178. 
of  election,  see  Elections. 

proceedings  to  lay  out  hia:hways,  see  Highways. 
of  proposed  improvemente,  see  Improvements. 
of  condemnation  of  property  as  a  nuisance.  1000, 1001. 
in  proceedings  to  remove  officers,  193.    See  Policemen. 
see,  also.  Eminent  Domain. 

NUISANCES: 

domestic  animals  running  at  large,  589. 
power  to  abate  does  not  authorize  penalty.  589. 
smoke  from  locomotives  or  steamboats,  486  n. 

prohibition  of  not  a  regulation  of  commerce,  486  n. 
nature  of  power  to  suppress,  1030. 
when  a  cause  of  disease,  1020, 
a  police  power,  1021,  1024 
forbidding  transport  of  offal  in  streets,  1021  n. 
abatement  by  destruction  of  property,  1022. 

constitutional  provisions  not  applicable,  1022. 
the  rule  qualified.  1023. 
right  of  owner  to  a  hearing,  1028  n. 
pulling  down  decayed  and  noisome  buildings,  1022  n.,  1027. 
wooden  buildings  generally,  1033. 
within  fire  limits,  1034  n. 
discretion  of  municipal  authorities,  1024. 

power  to  declare  what  are,  1035,  1029,  1030,  1031, 1032,  1033,  1035i. 
keeping  swine,  1030  n, 
keeping  bees,  1030  n. 
picnics,  1031  n. 
.  removal  of  garbage,  1031  n. 
smoke  from  chimneys,  1031  n. 
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NUISANCES  (continued) : 

removal  ot  occupants  of  dwellings,  1038. 
entering  dwelling-houses  without  search-warrant,  1033  u. 
suppression  of  confined  to  mode  prescribed,  1033. 
abatement  of  dangerous  structures,  1034 

railroad  track  in  a  city  street,  1034. 
notice  to  person  charged  with  maintaining,  1035. 

sufficiencjr  of  under  particular  statutes,  1036. 
wagon  stored  in  the  highway,  loll  u. 
'        proceedings  in  equity  for  abatement  of,  1037,  1038,  1089. 

pleading  and  parties,  1037,  1038. 
mandamus  to  compel  abatement  of,  1591. 

see,  also,  Control  of  Streets  ;  Heajlth  ;  Quarantine. 

NUNC  PRO  TUNC  ENTR"^: 
by  order  of  council,  1301, 

o. 

OATH: 

form  of  official  oath,  175. 

effect  of  delay  in  taking,  176. 
of  moderator  at  town  meetings,  360. 

of  clerk,  861.  ^ 

requii-ement  of  record  of  directoiy,  361. 
when  verbal  oath  insufficient,  13a8  n. 
statutory  provision  for,  when  deemed  mandatory,  1659. 

OBSTRUCTIONS : 

as  defects  in  highway,  see  Defective  Hiohways.    • 
incidental  to  legitimate  use  of  highway,  1330. 

railway  to  transport  material,  1330. 
mandamiis  to  city  to  remove  obstructions,  1576. 

averments  in  petitions,  1593. 

to  municipal  officials,  1576,  1578,  1579. 
in  street,  mandamus  to  council  to  remove,  1551. 

street  railway  poles,  1576i 

see,  also,  CONTBOL  OF  Streets  ;  Navigable  Waters. 

OCCUPATIONS: 

regulation  of  in  interests  of  health,  987,988, 991, 1000, 1007.  See  Health. 
laundries,  991  n. 

power  to  license,  see  License. 
power  to  tax,  see  Taxation. 
taxation  under  power  to  license,  1359  n. 
license  of,  see  License. 
taxation  of,  see  Taxation. 

OFFICERS  AND  AGENTS: 

legislative  power  to  create  or  appoint,  147,  163  n.,  174  n.,  478.  See  Fire- 
men; Policemen. 
legislative  control  over,  148.    See  Legislative  Control. 
election  of,  see  Elections. 
term  and  tenure  of  office,  1,19,  164. 

eJTect  of  re-organization,  83. 

e.lect  of  New  York  constitution  of  1846  on,  85. 

where  city  passes  to  another  class,  160. 

forfeiture  bjr  delSy  in  filing  bond,  308,  313,  3ia 

power  to  hold  over,  159  n.,  161. 
appointment  of,  16'S^^t  seq, 

by  resolution,  r63/  485. 

power  of  council,  163. 

depositary  of  public  money,  163  n. 
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OFFICERS  ANB  AGENTS  (continued) : 

by  mayor,  confirmation  by  council,  164 
interlineation  of  record  of,  164  n. 
by  de  facto  officer,  165,  450. 
In  writing,  "  under  the  hands;"  etc.,  168. 
compensation  of,  in  general,  166. 

reduction  during  term,  166,  168  n. 

fixed  by  ordinance,  not  resolution,  485. 

■when  debarred  from  oflSce,  198. 

between  removal  and  reinstatement.  166  n..  198. 

during  unlawful  suspension,  168,  169  n.,  198. 

officer  estopped  by%greenient,  169. 
right  of  de  facto  officer  to  recover,  166  n. 
no  implied  contract,  167,  168  n.,  169. 

the  rule  qualitied,  169,  173  n. 
acceptance  of  sum  offered  an  estoppel,  167. 
failure  of  particular  fund,  167. 
miscellaneous  instances,  168. 
extra  compensation,  170. 
compensation  of  attorneys,  171,  173. 
of  officer  holding  dvei-,  173  n. 
legislative  control  of,  173. 
qualification  of,  see  Elections;  Policemen. 
official  oath,  form  of,  175.    See  Oath. 

effect  of  delay  in  taking,  176. 
cannot  delegate  discretionary  powers,  177. 

service  of  town  meeting  warrant  353  n. 
provisions  forbidding  interest  in  contracts,  177. 
capacity  to  sue  officially,  181. 

commensurate  with  public  duties,  181. 
of  de  facto  officers,  186. 

action  by  de  facto  officer  to  recover  salary,  166  n. 

to  recover  penalties.  186. 
who  are  de  facto  officers,  l.-<3,  183,  1367,  1567. 
officer  holding  over,  1367. 
validity  of  acts  of,  183-185, 

calling  town  meeting.  347. 

council  men,  159  n.,  181. 

tax  collector,  360. 

moderator  of  town  meeting,  360. 

clerk  of  town  meeting,  861. 

contracts  by,  791. 

warrants  issued  by,  881. 

incumbent  of  unconstitutional  office,  184. 

incumbent  of  dejure  office  under  void  law,  468. 
possession  of  office  essential,  185,  1361. 
rights  and  liabilities  of,  186. 

recovery  of  compensation,  186. 
resignation  of,  187,  188. 

by  accepting  incompatible  office,  174  n.,  187. 
acceptance  and  withdrawal  of,  188. 
removal  of,  how  effected,  189  et  seq.    See  Policemen. 
effect  of'general  act  on  charter  provision,  193. 
right  to  a  hearing,  189. 
the  power  incidental,  190,  191,  193  n. 
causes  for  removal,  or  amotion.  190,  191,  193  n. 

honest  mistake  is  not  corrupt  motive,  853. 
notice  of  proceedings,  193. 
specification  of  charges,  193. 
right  to  a  hearing,  189,  193,  194. 

the  hearing,  193,  194. 
certiorari  to  review  removal,  see  CERTlORAra. 
mandamus  to  reinstate,  see  Mandamus. 
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OFFICEES  AND  AGENTS  (coraiiMued): 

all  pei-soDs  presumed  to  know  the  extent  of  powers  of,  195,  303,  331, 341, 

243,  243,  636  n.,  628,  691  n. 
indictment  of  for  malfeasance,  etc.,  199.    See  Indictment. 
suspension  of  without  pay,  604  n. 
suspension  pending  hearing  of  charges,  1311. 
employment  of  counsel  to  defend,  643  n. 
indemnification  of,  647,  648.    See  Indemnification. 
whether  officer  may  recover  reward,  6!51  n. 
sett^leraent  by  officer  with  himself,  794. 
duty  to  account  for  moneys  received,  796. 

expenditure  without  authority,  796. 
township  officers  in  Michigan,  799. 
town  trustees  in  Indiana,  800. 

power  to  employ  counsel,  800. 

to  contract  for  school  supplies,  800,  801. 

to  accept  note  of  predecessor,  800. 

may  give  creilitor  acknowledgment  of  debt,  800,  801. 
signature  to,  800  n. 
power  of  school  directors  in  Illinois,  803. 
treasurer's  salary  after  suspension,  837, 
duty  of  delinquent  treasurer,  837. 
duty  of  treasurer  to  account,  837,  838. 

to  deliver  documents  to  successor,  827,  838. 

unauthorized  payments  by.  838. 
ratilication  by  city  council,  838. 
compensation  of  treasurer,  828, 829, '^30. 
settlements  with  treasurers,  8bl. 
settlements  with  t^x  collectors,  831. 
compensation  of  county  auditors,  859. 

of  county  comraissionere  as  auditors,  860. 
indictment  of  county  commissioners  for  malfeasance,  883, 
board  of  health,  see  Health. 
mandamus  against,  see  Mandamus, 
increasing  salary  during  term,  864. 

see.  also.  Official  Bonds  ;  Partition  ;  Personal  Liability  ;  Poor 
and  Poor-Laws  ;  Selectmen. 

OFFICIAL  BONDS: 
definition;  303. 
what  officere  must  give,  304. 
town  may  require  its  officers  to  give,  304  n. 
formal  requisites,  305.  833. 
effect  of  signing  in  blank,  806. 

estoppel  to  aver  conditions,  308, 307. 
whether  delay  in  filing  vacates  office,  .308.  812,  313. 
defective,  valid  as  common-law  obligations,  309. 

omission  of  obligee.  309,  310. 
take  effect  from  date  of  delivery,  311. 
of  treasurers,  liability  of  sureties,  314,  315,  803,  807,  837,  838. 

action  on,  838.  ' 

parties  and  pleading,  888. 

neglect  of  municipal  oificials  as  a  defense,  314,  831. 

failure  of  principal  to  execute,  315. 

defalcations  to  pay  prior  deficiencies,  315,  339. 

effect  of'approval  of  treasurer's  reports,  315  n, 

defalcations  out  of  mingled  funds.  816. 
effect  on  sureties  of  subsequent  legislation,  317. 

imposing  new  or  different  duties,  318,  319. 
losses  without  negligence,  330,  331. 

by  failure  of  bank,  320,  938  n. 

by  theft.  321. 
concealment  from  surety  of  previous,  defaults,  333,.  £31  n. 
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OFFICIAL  BONDS  (continued): 

sureties  on  successive  bonds,  323-329. 

defaults  chargeable  to  which  terra.  333  et  seq. 
sureties  on  additional  bonds,  834,  333. 
reports  shoeing  fictitious  balance,  337. 

effect  on  subsequent  sureties,  337,  338. 
applying  money  to  previous  defaults,  339. 
■when  surety's  liability  expires,  330. 
defaults  by  incumbent  of  two  offices,  333. 
liability  of  surety  for  unofficial  acts,  334,  341. 
trespasses  by  constables^nd  sheriffs,  333,  336. 
under  color  of  office,  33o  et  seq. 

conflicting  decisions,  336,  339,  340. 
doctrine  of  the  federal  Supreme  Court,  337-340. 
exemption  of  judicial  officers  protects  sureties,  343  et  seq. 
judicial  and  ministerial  duties  distinguished,  343,  344. 
power  of  county  commissioners  to  release  sureties,  793, 
wilful  failure  to  approve,  837. 
demand  before  suit  on  treasurer's  bond,  833. 
liability  of'  custpdians  of  funds,  836,  837. 

.  of  custodians  of  school,f unds,  837,' 839,  840. 
acceptance  of  treasurer's  note  In  settlem'nt,  879. 
mandamvLS  to  compel  approval  of,  1585,  1586,  1591. 
liability  of  sureties  for  school  trustees,  1365. 

OMNIBUS: 

hotel  omnibus  not  a  "  public  conveyance,"  1386  n. 

ORDINANCES: 

and  by-laws  synonymous,  483. 
distinction  between  resolutions  and,  484. 
when  required  instead  of  resolutions,  489. 
illustrations,  485. 

board  of  health  may  act  by  resolution,  1003. 
cannot  authorize  resolution  if  charter  requires  ordinance,  484, 
general  province  of,  100,  101,  486. 

operation  on  non-residents,  1243  n. 
impounding  of  animals,  1343  n. 
power  to  enact,  487.    See  Powers. 
limitations  upon  power,  88,  488. 
constitutional  limitations,  488. 
conflict  with  charter  or  general  laws,  89,  488, 
curative  acts,  488  n. 
may  be  enacted  by  whom,  489. 
validity  of,  in  respect  of  form,  490  et  seq, 

meeting  of.  council,  490,  491.    See  Pubuo  Boaeds. 
must  be  a  legal  council,  491. 

quorum  and  majority,  493.  493.    See  Public  Boards. 
mode  of  enactment,  494. 

charter  requiring  ordinances  to  lie  over,  494. 

requirement  of  yeas  and  nayp,  494, 1109  n.  See  Public  Boards. 

parol  evidence,  848. 
suspension  of  rules,  495. 
requirement  of  several  readings,  495,  1041. 
publication  before  passage,  495. 
approval  by  mayor  or  presiding  officer,  496,  497, 
omission  not  cured  by  motion,  497  n, 
after  refusal,  498  n. 
publication,  498  et  seq. 

of  amendments  and  re-enactments,  500. 

manner  of.  501. 

in  the  English  language,  503. 

time  and  proof  of,  503. 
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ORDINANCES  {eotitimted) : 

mandamita  to  clerk  to  post  copies,  1553. 
premature  application,  1553. 
title  of  ordinance,  504. 
single  subject,  504. 

enacting  clause,  504.  • 

record  of  ordinance,  505,  1293. 
as  evidence,  .505. 
validity  of  in  respect  of  matter,  506  et  seq. 
impairment  of  contracts,  508. 
impairing  power  of  successors,  155  n.,  164 
regulation  of  commerce.  506. 
•    violation  of  fourteenth  amendment,  507, 
laundry  license  cases,  507, 
denying  freedom  of  religious  worship,  507. 

Salvation  Army  parades,  90,  507._ 
penalty  not  a  debt,  507,  535  n. 
consistency  with  statute  and  charter,  508,  1324  n. 
superseding  general  laws,  101,  103,  509. 
consistency  with  general  penal  law,  89,  510, 1369  n. 

punishing  State  offenses,  510,  511,  588. 
reasonableness  of  ordinances.  90,  91,  513,  983,  994. 
how  determined,  91,  513,  513,  994,  1373  n. 

evidence,  1365  n, 
express  authority  conclusive,  512, 

illustrations,  350,  513,  517,  537  n.,  983,  994,  1071,  1316  n.,  1320  a, 
1334, 1325,  1343,  1344,  1375  n, 
vagueness  of  ordinances,  515. 

discretionary  penalties,  515. 
fraudulent  motives  of  council,  516, 
*  prohilntory  "  regulations,"  516, 

rules  for  construction  of,  106  n.,  517. 
where  void  parts  are  inseparable  from  valid,  1335. 
void  in  part,  518,  527  n. 
repeal  of,  519  et  seq. 

by  subsequent  ordinance,  519. 
effect  of,  519. 

vested  rights  secure  against,  519. 
by  legislative  act,  520. 
by  implication,  521,  584 

revision  of  ordinances,  521. 
mode  of  enforcement  of,  523  et  seq. 
by  civil  action  for  penalties,  528. 

pleading  and  parties,  523,  1277  n. 
jurisdiction  and  procedure,  524,  535  n. 
disqualification  of  judge,  534. 
imprisonment  for  non-payment  of  fine,  535. 

express  authority  necessary,  535. 
iift^Hriifonment  as  a  distinct  penalty,  526. 

'  pH»er  strictly  construed,  536. 
itaf^mtian  of  forfeitures,  537,  538.  • 
eiipress  authority  .necessary,  537. 
forfeiture  of  liquor  license,  537. 
impounding  and  sale  of  animals,  528. 
notice  and  judicial  investigation,  528. 
cumulative  fines,  529. 

continuous  or  repeated  offenses,'  539. 
enforcement  by  complaint,  530  et  seq. 

whether  procedure  civil  or  criminal,  530. 
general  requisites  of  complaint;  531. 
'       pleading,  531,  533,  533. 

proof  of  ordinances,  534, 1393. 
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ORDINANCES  (continued): 

right  to  jury  trial,  535,  536.    See  JtJRT  Triau 
certiorari  and  haheax  corpus.  537. 

see,  also.  Certiorari;  Contracts;  Improvements;  License; 
Local  Assessments. 

OVERSEERS  OF  POOR: 

power  to  employ  attorneys,  804,  867, 
see  Poor  and  Poor  Laws. 


P. 

PARENT  AND  CHILD :  See  Poor  and  Poor  Laws. 

PARKS : 

Condemnation  of  land  for,  563,  668. 

outside  of  corporate  limits,  668  n. 
power  to  regulate  use  of,  construed,  568. 
abutting  owner  enjoining  private  use  of,  668  n. 
power  to  purchase,  condemn  or  improve,  794. 
power  to  vacate  streets  in,  construed,  1315. 

PARLIAMENTARY  LA.W: 

ejection  of  disorderly  councilman  by  mayor,  211. 

in  town  meetings,  see  Town  Meetings. 

in  meetings  of  public  boards,  see  Public  Boards. 

PARTIES: 

to  injunction  against  misapplication  of  taxes,  1641,  1643. 

see,   also, .  Injunction  ;    Interpleader  ;    Mandamus  ;    Official 
Bonds;  Quo  Warranto. 

PARTITION: 

power  of  the  legislature  herein,  436. 

passage  of  county  act  in  New  York,  436. 
of  towns  in  Wisconsin,  436. 
mandamus  against  supervisors  to  compel,  436l 
of  township,  when  complete,  436. 
procedure  to  erect  new  towns  in  New  York,  437. 

petition  and  notice,  437. 

validity  tested  in  quo  warranto  against  supervisor,  437. 

pi'esumption  of  regularity,  437. 

collateral  attack,  4!57. 
of  counties  and  towns,  procedure  in  various  States,  438. 

apporlionment  of  State  taxes,  438. 

vacating  towns  in  Wisconsin,  'i39. 
of  counties  in  Indiana,  440. 

effect  on  jurisdiction  of  courts,  440. 

effect  on  collector  of  taxes,  440. 

proof  of,  440. 
of  counties  and  towns  in  Michigan,  441. 

mode  of  contesting  validity,  441. 
petition  and  election  to  sever  territory,  443. 
of  boroughs  in  Pennsylvania.  443. 
of  counties  in  Wisconsin,  444  et  seq.,  454. 

constitutionaUty  of  legislation,  444,  443,  454. 
uniformity  of  system  of  government,  446. 
title  of  act  providing  for,  447. 
of  cities  and  towns  in  Florida,  448. 

constitutionality  of  acts,  448. 
effect  of  on  officers,  450. 
effect  of  on  settlement  of  inhabitante,  4S3> 
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PARTITION  (continued) : 
when  complete,  453,  454 
provisions  relating  to  county  seats.  455. 
apportionment  of  debts,  property  anU  liabilities,  456-403, 465,  466,  865. 

equalization  of  taxes,  456. 

division  of  school  fund,  457,  466. 

upon  alteration  of  school  districts,  458. 

private  property  of  municipalitj',  459. 

by  bill  in  equity,  460.  461. 

maMamus  to  ebforce  judgment,  461. 

defenses  growing  out  of,  464. 
statute  of  limitations,  464. 
enforcement  of  obligatious  after,  465. 
power  to  employ  counsel  to  oppose,  796. 

see,  also.  Annexation  and  Consolidation. 

PATENT: 

municipal  liability  for  infringement  of,  738,  738  n. 

PAUPERS :  See  POOR  and  Poor  Laws. 

.  PAVING :  See  Improvements  ;  Local  Assessments. 

PAWNBROKERS: 

power  to  license  and  regulate,  586. 

PAYMENT: 

embezzlement  of  funds  not  payment  of  claims,  793. 
to  treasurer  by  bank  checks,  831. 

PEDDLERS: 
defined,  1356. 

power  to  license,  580,  1353  n.,  1256  et  seq. 
discriminating  ordinances,  1256  n. 

against  non-residents,  1357. 
reasonableness  of  license  fees,  1358. 

PENALTY: 

imposed  by  ordinance,  not  imprisonment  for  debt,  507,  535  n. 
in  ordinance,  conflict  with  statute,  508. 
between  certain  limits,  validity  of,  515. 
power  of  municipality  to  impose,  533. 
imposition  of,  under  power  to  abate  nuisance,  589. 
see,  also,  Ordinances. 

PENITENTIARY:  See  Jails. 

PENSION  MONEY: 

application  to  pauper's  support,  963  n. 
of  inmates  of  soldiers'  homes,  976. 

PERCOLATING  WATER :  See  Prescription. 

PERMIT: 

for  repair  of  buildings,  599  n. 
to  erect  buildings,  1271. 

see,  also.  Control  of  Streets  ;  License. 

-PERSON:" 

in  a  statute  includes  a  corporation,  1  n. 

PERSONAL  LIABILITY: 

of  incorporators  for  corporate  debts.  138  et  seq. 
no  liability  at  common  law,  138,  139,  141,  479. 

exception  of  public  guasi-corporations  in  New  England,  138, 
140. 
reason  of  the  doctrine,  143,  145. 
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PERSONAL  LIABILITY  (conftnued): 

federal  courts  without  power  to  enforce,  138. 

Russell  V.  The  Men  of  Devon,  139,  143. 
the  doctrine  in  England,  143. 
the  doctrine  in  Massachusetts  and  Maine,  144. 
the  doctrine  in  Connecticut,  145. 
of  ofiBoers  and  agents,  200  et  seq. 

to  the  corporation  for  negligence,  196. 

for  fraud  in  fiduciary  capacity.  197. 
conclusiveness  of  report  of  fiscal  officers,  196. 
to  tax-payei's  for  illegal  appropriation,  197  n. 
on  contracts,  200,  840.       ^ 

when  signed  individually,  256. 

on  negotiable  instruments,  201. 
when  individual  in  form,  201. 

parol  evidence  to  explain  tvansaction,  301. 

for  excess  of  authority,  303. 

for  false  representations,  302, 
exemption  for  legislative  acts,  203,  516,  698  n. 

the  rule  qualified.—  breach  of  trust,  204 
of  judicial  officers,  205,  343  et  seq. 

of  mayor  acting  judicially,  178  n. 

judicial  and  ministerial  acts  distinguished,  305  n.,  343,  344 
of  guusi-judicial  officers,  206,  1373  n. 

corrupt  motive  the  test,  206. 
of  miri'isterial  officers,  207- 

ministerial  acts  defined,  308. 

of  highway  officers  for  neglect,  208. 
for  strictly  public  acts,  209. 

accepting  bond  without  disclosure  to  surety,  333. 

approving  bond  of  delinquent  treasurer,  309. 

awarding  contracts,  309. 

opening  or  discontinuing  roads,  209. 

insufficient  quarantine,  309. 
for  default  of  subordinates,  310. 

negligent  supei"vision,  310. 

of  mayor,  for  ejecting  member  of  council,  311. 
of  recorder  of  deeds,  for  negligence,  213. 

measure  of  damages,  318. 

imperfect  indexing,  313. 
of  assessors  of  taxes,  for  error,  314,  1638. 

erroneous  and  ultra  vires  acts  distinguished,  314,  1638. 

for  malicious  overestimate,  314 
pleading,  314  n. 
for  illegal  disposition  of  money,  802. 
"on  orders  or  warrants  illegally  issued,  826. 

.    of  village  trustees,  for  unlawful  expenditures,  851. 
of  selectman,  on  blank  order  wrongfully  issued;  880. 
of  member  of  board  of  health,  for  error,  987,  1003,  1013. 

for  negligence,  1012. 
of  inspectors  of  fisli.  1002. 
of  school  trustees,  for  negligence,  1365. 
of  trastee,  for  discharging  teacher,  1373  n. 
of  county  commissioners  refusing  to  pay  claims,  1573. 
of  tax  collector,  for  abuse  of  process,  1639. 

PEST-HOUSE: 

renting  buildings  for,  986.    See  Health. 

PETITION : 

to  officei's  to  call  a  town  meeting,  see  Town  Meetinos, 
for  surrender  of  charter  in  Ohio,  470. 
for  pounty-seat  electioii,  544. 
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PETITION  (continued) : 

for  lay-out  of  highway,  677,  1466. 

waiver  of  defect,  1059. 

collateral  attack,'  1466. 

form  of  objections,  1467. 
•for  public  improvements,  1043  et  $eq.,  1036  n.    See  ImprovementSl 
to  vacate  local  assessments,  see  Local  Assessuents. 
for  mandamus,  see  Mandamus. 
for  elec  ion  to  issue  bonds,  sae  Municipal  Bonds. 
to  court  for  incorporation,  see  Municipal  Corpokahons. 
for  re-organization,  see  Re-organization. 
in  proceedings  for  partition,  see  Partition. 

PETROLEUM: 

power  to  regulate  keeping  of,  S86. 

PHYSICIANS: 

power  to  require  reports  from,  598  n.,  984  n. 
power  of  certain  boards  to  employ,  788,  797. 
claims  of  for  services  to  poor,  867. 
liable  for  negligence  in  treating  pauper,  973. 
employment  to  attend  prisoners  in  jail,  979. 
employment  by  coroner  to  perform  autopsy,  979. 
employment  of  by  board  of  health,  999. 
see,  also.  Poor  and  Poor  Laws. 

PICNICS: 

not  a  nuisance  per  se,  1031  n. 

PLANS  AND  SPECIFICATIONS:   See  Improvements;  Local  Assess- 
ments. 

PLEADING: 

averment  of  corporate  character  in  action  against  city,  56. 
in  action  against  assessor  for  malicious  over-estimate,  214  n. 
-averment  of  irregular  service  of  town  meeting  warrant,  353  n. 
In  complaint  by  contr.actor,  710. 

.    by  assignee  of  contractor,  710. 
in  action  for  tax  collector's  malicious  suit  763. 
allegations  thSt  public  board  acted  individually,  783. 
debt  in  excess  of  limit  matter  of  defense,  795. 
in  action  by  broker  for  soiling  bonds,  796. 
limit  of  indobtcdnes.<!.  810,  834. 
averment  of  diio  preseiilation  of  claim,  853. 
in  action  by  board  of  health  for  penalties,  1008. 
in  equity  proceeding  to  abate  nuisances,  1037, 1038. 
injunction  to  restrain  collection  of  local  assessment,  1131. 
in  proceediugs  for  violation  of  ordinances,  1391, 1393.    See  Ordinances. 
a  bridge  declared  on  as  a  highway,  1470. 
corporate  name  in  suits,  1C47. 
in  suits  upon  bonds,  1049,  1650. 

of  authority  to  issue,  1649. 

of  authority  of  officers,  1650. 

averment  of  registration,  1650. 
in  qui  tarn  action  against  town,  1658. 
■     declaration  for  injury  to  sheep  by  dogs,  1659  n. 

see,  also,  Defecitvb  Highways  ;  Mandamus  ;  Quo  Warranto  ; 
Schools  and  School  Districts. 

PLUMBERS : 

city  may  require  license  of,  1837  n. 

PLURALITY:  See  Elections ;  Public  BoAKDa 
105 
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POLICE  POWER: 

exercise  of  by  department  board,  488. 

lighting  streets,  560. 

requiring  a  driver  and  conductor  on  street  cars,  580,  581. 

regulation  of  billiard  saloons,  581. 

prohibiting  profane  language,  581. 

preservation  of  health,  583.    See  Health. 

regulating  exposure  of  produce,  etc.,  583.] 
regulation  of  pawnbrokers,  586. 
keeping  of  explosives,  583. 

of  State,  cannot  be  bargained  away,  713,  990,  1239. 
State  may  abolish  grade  railroad  crossings,  1330  u. 
in  respect  of  animals  running  at  large,  1343  n. 
nature  of,  1348. 

distinguished  from  eminent  domain,  1348. 
scope  of  "  police  powers  "  phrase  in  charters.  1349. 
requiring  abutter  to  construct  sidewalks,  1074.  • 
requiring  abutter  to  remove  snow  from  sidewalks,  1350,  135L 
power  to  license  occupations,  1258.    See  License. 
regulation  of  vehicles  in  streets,  1256  n.,  1359,  1266. 

applies  to  licensed  peddlers,  1256  n. 
regulation  of  auctioneei-s,  1360,  1361.    See  Auctioneers. 
regulation  of  hackmen  and  hotel  runners,  1206.  * 

hotel  omnibus  not  a  "public  conveyance,"  1266  n. 
regulation  of  markets,  566,  1367. 

power  to  •'  establish  and  regulate ''  construed,  1263. 
enforcing  observance  of  Sabbath,  1369. 

unconstitutional  discrimination  against  Gentiles,  1369  n. 
regulating  weight  of  bread,  1270. 

prohibition  of  short  weight  construed,  1370  n. 
building  permits,  1371. 

reasonableness  of  fee.  1271  n. 
estabhshraent  of  fire  limits,  1273. 

prohibiting  wooden  buildings  within,  1273:  See  Wooden  Buildings. 
injunction  against  violation  of  ordinance,  1273  n. 
prohibiting  carrying  concealed  vveapons,  1373. 

reasonableness  of  penalty,  1373.  j 

prohibition  of  gambling,  581. 

policy  shops,  1374 
prohibiting  bawdy-houses,  1375.    See  Bawdt-BOUSE. 

punishing  resort  to,  1375. 

unrt-asonable  penalty,  1375  n. 
prohibiting  distribution  of  hand-bills  on  streets,  1376. 
offenses  irrespective  of  criminal  intent,  1377. 

opening  saloon  on  Sunday,  1377  n. 

indecent  exposure. of  person,  1277. 
dog  laws  and  ordinances,  1663. 

see,  also,  Control  of  Streets  ;  Liquors  ;  Nuisances. 

POLICEMEN: 

not  servants  of  the  city,  745  n. 

municipal  liability  for  acts  of,  see  TOETS. 

legislative  controlof  police  department,  1305  n.,  1308  n. 

'    constitutional  limitations,  1305  n. 
uilknown  to  the  common  law,  1308. 
implied  power  to  appoint  under  good-order  clause,  1308  n. 
qualification  qf  members  of  boards,  1309. 

provisions  for  non-partisan  boards,  1309. 
legislative  control  of  pension  fund,  731,  1310. 
mandamus  to  secure  benefit  of  pension  fund,  1310  n. 
suspension  pending  trial  of  charges,  189  n.,  1311. 
removal  of.  1313  et  seq. 

the  tribunal  to  hear  charges,  1313. 
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POLICEMEN  (conliaued) : 
the  hearing,  1313. 

evidence,  1313. 

record  of  conviction,  1313  n. 
coutisel  and  witnesses,  1314. 
examining  the  accused  as  a  vyitness,  1315. 
neglect  and  absence  from  duty,  1316. 
violation  of  regulations,  1317. 
evidence  of  intoxication,  1818. 
conduct  unbecoming  an  officer,  1319. 

commission  of  criminal  offense,  1320. 
severity  of  punishment,  1321. 
certiorari  to  review  proceedings,  1323. 
recovery  of  salaiy  after  restoration,  1323. 
reduction  of  salary  during  term,  166  n.,  173  n. 
city  marshals,  1324. 
qiLO  warranto  against,  1610.  ,. 

POLICY  SHOPS : 

power  to  prohibit,  1274. 
see,  also,  GAMBLma 

POLLS :  See  Elections. 

POOR  AND  POOR  LAWS: 

employment  of  almshouse  directors,  782. 

whether  time  contract  binding  on  new  board,  782. 
power  of  overseers  to  prosecute  bastardy  cases,  804. 
services  of  attorney  in  bastardy  proceedings,  867. 
aid  to  childi-en  of  abandoned  wife,  867. 
claims  for  services  to  poor,  867. 
directoi-s  of  poor  must  act  as  a  board,  938,  940  n. 
who  are  poor  persons,  9.')8  n.,  965,  971  n. 

conclusivene,ss  of  decision,  938  n.,  942,  970. 

"  transient  pauper,"  965. 
power  of  township  trustee,  938. 
power  of  county  auditors  in  Pennsylvania,  938. 
power  of  overseers  in  Massachusetts,  939,  940. 

granting  aid  binding  on  town,  939  n. 

contracts  for  management  of  almshouse.  940. 
election  and  removal  of  poor-law  officers,  940. 
appointment  of  superintendent  of  county  asylum,  941. 

contract  with  by  county  commissioners,  941. 

recovery  for  services,  941. 
discretionary  powers  of  governing  boards,  942. 
authority  to  employ  physicians,  943,  944.  ' 

liability  for  services,  783,  938  n.,  943.  944,  959  n. 
contracts  with  overseers  for  support,  944. 
liability  for  support  strictly  statutoiy,  945,  957  n.,  961. 
settlement,  945,  952. 

strict  construction  of  statutes,  945,  950  n. 

by  residence,  946,  947,  950. 

by  payment  of  taxes,  946  n.,  950,  951. 

conclusiveness  of  commissioners'  finding,  960. 

Illegitimate  children,  947  n. 

of  disabled  soldiers,  948. 

evidence  of  disability,  948  n. 

of  married  women,  949. 
of  widows,  949  n. 

removal  of  paupers,  952-954,  957. 
constitutionality  of  laws,  952. 
notice  and  order,  953,  954. 
abandonment  of  order,  959. 
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POOR  AND  POOR  LAWS  (continued) : 
denial  of  liability.  953,  954. 
separation  of  husband  and  wife,  953. 
pauper's  refusal  to  comply  with  order,  970  n. 
notice  of  charge,  sufficiency  of,  955. 
liability  of  county  for  support,  956. 

to  charitable  institutions,  958. 

strictly  statutory,  957  n.,  961. 
liability  of  towns,  957,  964. 

o£Scial  liability  on  contracts  of  predecessors,  959, 
I'ecovery  on  bond  of  indemnity,  959. 
support  at  State  lunatic  asyluia^  960. 
persons  "in  need  of  immediate  relief,"  960. 
support  of  indigent  insane,  not  paupers,  961. 
support  of  insane  paupers,  962. 
support  of  insane  criminal,  963. 

reimbursement  out  of  pauper's  estate,'963. 
application  of  pension  money,  963  n. 
father  bound  to  support  adult  child,  963. 

contract  by  town  without  consideration,  963  n. 
"  transient  paupery"  96.1. 
duty  to  furnish  immediate  relief,  966. 
enforcing  support  by  relatives,  967. 

prescribing  place  of  support,  967. 
liability  of  pauper  for  his  support,  968. 

not  liable  for  voluntary  aid,  969. 
limitation  of  action  against  town,  970. 
prosecutions  for  bringing  paupers  from  other  States,  973. 
support  of  paupers  at  insane  hospital,  974,  973. 

children  not  liable  for,  974. 

sequestration  of  pauper's  property,  975. 
soldiers'  homes,  976. 

disposition  of  pension  money,  976.. 

POWERS: 

of  municipal  corporations  defined,  538,  1003. 
mode  of  exercise  of,  541. 

by  resolution  or  ordinance,  541,  542.    See  Ordinances;  Resolu- 
tions. 
must  comply  with  prescribed  form,  542,  576,  650  n.,  1003. 
power  "to  prevent  and  extinguish  fires"  construed,  561.    See  Fire 

Limits. 
power  to  improve  harbors,  591. 
discretionary  powers  not  subject  to  judicial  control,  see  Discretionary 

Powers. 
expenditures  in  obtaining  legislation,  591. 
expenditures  in  opposing  legislation,  653. 
general  statement  of  implied  powers,  637. 
compromise  of  claims,  179,  638,  804 
of  judginents,  638,  639. 
application  of  rule  in  Iowa,  639. 
the  dissenting  opinion,  640. 
ultra  vires  claiaiB,  641. 
submission  to  arbitration,  642.    See  Arbitration. 

"  all  persons  "  includes  Qiunicipal  corporations,  642  n. 
employment  of  attorneys,  see  ATTORNEfs. 
power  to  borrow  money,  see  Borrowing  Monet. 
acquisition  of  property  for  extra  municipal  purposes,  645. 
offer  of  rewards,  see  Rewards. 

indemnification  of  oflScers  and  agents,  647,  648.    See  Indemnification. 
lease  of  wharves,  671. 

relief  of  contractor  in  case  of  hardship,  694,  703  n. 
remission  of  forfeiture  for  breach  of  contract,  703, 
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POWERS  (continued): 

of  town  to  divide  bequest  among  inhabitants,  793. 

injunction  to  restrain,  7.93. 
to  contract  for  interest  incidental  to  principal,  794. 
of  council  to  incur  debt  in  election  cases,  796  n. 
of  committee  to  incur  debt,  construed,  798. 
to  purchase  fire-engines,  800. 

of  towns  to  maintain  a  military  force,  805.  See  Towns;  New  England 
Towns., 

to  pay  bounties  to  soldiers.  805. 

to  build  theatres  or  erect  statues,  805. 

to  aid  in  constructing  county  highways,  805. 

to  repair  a  meeting-house  used  for  a  town-hall,  805. 

to  repair  a  public  clock,  805. 

to  repair  fire-engines,  805. 

to  construct  reservoirs  for  water,  805. 

to  build  a  market-house,  805. 

to  build  town-halls,  809.    See  Public  BuiLDiNGa 
to  sue  and  be  sued,  1644,  1645.    See  County. 

of  village  to  enjoin  obstruction  of  street,  1645. 
to  administer  trusts,  1644.    See  Trusts. 
to  "suppress,"  523. 
to  "  restrain  and  prohibit,"  523. 
to  "  prevent,"  532. 
"  to  abate  "  nuisances,  532. 
condemnation  of  property,  see  Eminent  Domain. 
in  respect  to  nuisances,  see  Nuisances. 

issue  of  negotiable  instruments,  779.    See  Municipal  Bonds. 
bounties  to  soldiers,  see  Bounties. 

power  to  make  health  regulations,  see  Health  ;  Quakantinb. 
power  to  license,  see  License. 
legislative  control  of,  see  Legislative  Control. 
in  respect  of  lighting,  see  Lights. 
constitutional  limitations,  see  Constitutional  Law;  Limitation  of 

Indebtedness. 
power  to  levy  local  assessments,  see  Local  Assessments. 

see,  also.  Contracts;  Control  op  Streets;  Delegation  op 
Powers;  General  Welfare  Clause;  Improvements;  Mu- 
nicipal Funds  ;  Ultra  Vires  ;  Water  Supply. 

PRESCRIPTION: 

school  district'  may  exist  by,  35  n. 
easements  in  public  streets  or  squares,  1147. 

encroachments  on  streets,  1155  n.,  1387. 

obstruction  of  highway,  1235. 

pipes  in  streets,  1091. 
highway  may  exist  by,  1449, 1457. 
right  to  percolating  water.  753,  1091. 
municipal  corporations  by,  see  Municipal  Coepoeations. 

PRESENTATION: 

of  claims,  see  Claims. 

PRESIDING  OFFICER: 

declaration  of  as  a  casting  vote.  155. 
qtu)  warranto  to  test  right  of,  293,  389. 
mandamus  against  to  reverse  decision,  293. 
ejection  of  disorderly  member  by,  .311. 

see  Public  Boards;  Town  Meetings. 

PRESUMPTION: 

of  regular  service  of  town  meeting  warrant,  656  n. 
of  sufficiency  of  warrant  for  town  meeting,  357  n. 
'  in  favor  of  ancient  town  meetings,  380. 
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PRESUMPTION  (continued) : 

of  dissolution  from  lapse  of  time,  473. 

of  legal  .organization  of  school  district,  1357. 

of  dedication  of  highway,  1451. 

of  abutter's  title  to  center  of  highway,  1456  n. 

PRINCIPAL  AND  AGENT :  See  Officers  and  Agents  ;  Peesonal  Lia- 

BILITT. 

PRISONER:  See  Jails;  Tokts. 

PRISONS:  See  Jaus;  Rbformatobies. 

PRO  TEMPORE:  See  Clehk. 

PROFANE  LANGUAGE : 
prohibition  of,  581. 

PROHIBITION,  WRIT  OF: 

general  office  of  the  writ,  1659. 

by  town  to  restrain  lay-out  of  highway,  1653. 

when  properly  refused,  598  n. 

PROPERTY: 

power  to  purchase  construed,  553. 

for  non-payment  of  taxes,  553. 
power  of  municipality  to  dispose  of,  563. 
legislative  control  of,  563. 
donation  of  to  railway  company,  601. 
donation  by  town  to  aid  county,  601. 
conveyance  by  city  to  secure  county  seat,  603. 
held  in  trust  for  public  use,  594,  609  n. 
acquisition  for  extra  municipal  purposes,  645. 

by  adverse  possession  or  gift,  645. 
distinguished  from  purchase,  645. 
power  to  lease  for  public  use,  671. 
power  to  acquire  outside  of  corporate  limits,  1431  n. 
power  to  accept  mortgage  as  security  for  taxes,  1439  n. 
effect  of  partition  upon,  see  Partition. 

see,  also.  Legislative  Control  ;  Parks  ;  Public  Buildings. 

PROSTITUTION: 

prohibition  of  under  power  to  abate  nuisances,  587, 
punishment  of  reputed  prostitutes,  1375. 
see,  also,  Bawdy-houses. 

PROXIMATE  CAUSE :  See  Defective  Highways. 

PROXY: 

voting  by,  891. 

PUBLIC  B"OARDS: 

meeting^  of,  365  el  seq. 

notice  of  meetings,  365,  490. 

who  entitled  to,  365. 

authority  to  issue,  365, 

service  of,  365. 

contents  of,  365. 

statement  of  business,  365. 

waiver  of,  by  unanimous  consent,  365. 
presence  and  function  of  mayor,  366. 

presiding  officer,  366. 
substitute  in  absence  of  mayor,  366. 
time  for  "stated  meetings,"  867. 

designation  by  council  on  motion,  367. 
presumptions  of  regularity  of,  367  n.,  491. 
reasonable  notice  of,  367  n. 
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PUBLIC  BOARDS  (continued): 
adjournments,  268. 

by  less  than  a  quorum,  268. 
irregular,  how  cured,  368. 
special  meetings,  369,  371. 

charter  provision  for  notice  construed,  490  n. 
scope  of  business,  369,  490. 
adjourned  meetings,  270. 

continuation  of  original.  270. 
what  business  permissible  at,  370. 
notice  of  special  meetings,  271. 
service  of,  271. 

reasonableness  of  time,  271  n. 
to  mayor  having  casting  vote,  271. 
omission  of,  how  cured,  371,  373. 
specification  of  object,  873. 
time  for  opening  adjourned  meetings,  273. 
corporation  represented  by  governing  boards,  274 

exclusive  power  of  council  illustrated,  374. 
must  act  by  vote.  374. 

either  resolution  or  ordinance,  274.    See  Ordinances  ;  Resolu- 
tions. 
vote  implied,  374  n. 
essential  to  official  action,  375. 

separate,  individual  acts  unavailing,  275,  5547,  643  n.,  783,  938, 
940  n.,  957,  978,  999,  1143,  1364. 
rule  qualified,  966. 
contracts  so  made  invalid,  275  n. 

ratification,  791,  999,  1143. 
committee  acting  as  agent  excepted,  275  n. 
ministerial  acts  excepted,  290. 
pleading  of  irregularity,  375  n. 
a  question  of  fact,  278. 
delegation  of  power  by,  276.    See  Deijigation  of  Poweb& 
in  matters  of  discretion,' 276. 
to  contractors  to  build  wharves,  376  n. 
to  wharfmaster  to  regulate  wharves,  376  n. 
to  committee  to  light  city,  276  n. 

to  award  contracts,  270  n. 
to  railroad  company  to  lay  out  turn-outs,  276. 
estoppd  by  ratification,  276  n. 
by  town  selectmen,  377. 
to  agents  or  committees,  379,  291,  938  n. 
ratification.  279. 

vphetlier  committee  may  act  by  majority,  390. 
constitution  of  council.  280. 

the  mayor  as  a  member,  380,  281. 
proceedings  before  organization,  281. 
organization  of,  281  n.,  283. 

eSect  of  change  of  membership  on  pending  business,  281. 
conflicting  councils  ^  Kerr  v.  Trego,  283. 

test  of  right  to  injunction,  383. 
acts  of  de  facto  members.  383. 

de  facto  presiding  officer,  383  n. 
oflSce  itself  must  be  dejure,  388. 
bonds  issued  by  unconstitutional  board,  283. 
what  constitutes  quorum,  153,  384 
legislature  may  determine,  284  n. 
but  not  public  board,  384,  493. 
disqualification  by  interest,  285,  883. 
"  counting  a  quorum,"  385,  492. 
effect  of  protest,  285. 
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PUBLIC  BOARDS  (continued): 

acts  done  by  less  than  a  quorum,  285  n.,  492. 

appointees  are  de  facto  officers,  286. 
Bpecial  charter  provisions  as  to  niajorityi  287. 
requirement  of  two-thirds,  etc.,  287,  493. 
majority  votes,  288  et  seq. 

effect  of  refraining  from  voting,  289,  493,  493. 

distinction  between  elections  and  other  business,  288>  889, 
execution  of  authority  vested  in  two  persons,  291. 
presumption  favoring  concurrence,  291. 
evidence  to  overcome,  291. 
presiding  oSScer,  293. 
right  of  mayor,  293. 
right  of  to  vote,  293. 

of  the  mayor,  292,  293. 

"  casting  vote  "  of,  49a 
quo  warranto  to  test  right  of,  293. 
must  be  a  member,  293. 
functions  of,  293. 
arbitrary  adjournment  by,  393. 
mandamus  against  to  reverse  decision,  293. 
"casting  vote'.'  of,  293. 

^ower  of  council  to  commit  for  contempt,  294 
provision  for  yeas  and  nays,  295. 

whether  mandatory  or  directory,  295,  494 
sulHcienny  of  record,  295. 
parol  evidence,  395  n. 
nunc  pro  tunc  entry,  295. 
not  applicable  to  votes  to  adjourn,  295,  494 
parliamentary  law  generally,  29(5. 

eflEect  of  acts  to  be  gathered  from  record,  296  n. 
reconsideration  and  rescission,  297,  785,  889,  1103, 1360. 
at  adjourned  meeting,  297  n. 
by  implication,  298. 
of  election  or  appointment,  298,  399. 
of  acceptance  of  resignation,  300. 
after  vested  rights  have  accrued,  399,  579,  711  n.,  1360. 
effect  of  reconsideration,  800  n. 

distinguished  from  repeal,  301. 
by  what  proportion  of  members,  ijjO,  493. 
reconsideration  distinguished  from  repeal,  301. 
ratification,  161  n..  398. 
joint  assemblies  of  definite  bodies,  303. 

quorum  and  proceedings,  303. 
-mode  of  signing  warrant  for  town  meeting,  351. 
meeting  for  auditing  claims,  853. 
mandamus  to  compel  reversal  of  decisions,  1574 
mandamus  to  hear  Complaint  against  saloon-keeper,  1597. 
mandamus  against,  how  directed,  275  n.    See  Mandamus.  .  • 

PUBLIC  BUILDINGS: 

discretion  to  build  not  reviewable,  543,  544,  1064 

mandamus  to  enforce  duty  to  erect,  1607. 
-power  to  rent  portions  of  for  private  use,  646. 
^)ower  to  build  for  rental,  797. 

power  to  repair  meeting-house  used  for  public  meetings,  805. 
power  to  build  town  hall,  809. 
building  for  use  of  Grand  Army  Post,  841. 
contract  for,  an  "ordinary  current  expense," 832. 

see,  also,  Court-hodse  ;  Disceetionaky  Powers. 

PUBLIC  CORPORATIONS:    See  Corporations;   Municipal  Corpora- 
tions; Public  Quasi-corporations;  Quasi-public  Corporations. 
distinguished  from  quasi-puhUo,  3. 
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PUBLIC  PLACE: 

for  posting  warrant  of  town  moeting,  see  Town  Meetings. 

PUBLIC  QUASI-CORPORATIONS: 

distinguished  from  quasi-public,  and  municipal,  3,  4. 
DO  implied  liability  for  torts,  4,  269,  263.    See  TOBTS. 

drainage  districts,  263,  789. 
definition  of,  6. 

examples  of  municipal  and,  7. 
county  is  a,  8.    See  County. 
drainage  district  is  a,  739. 
New  England  towns  between  municipal  and,  9. 
city  and  county  united  for  sanitary  purposes,  993. 
school  districts  are,  1353. 
liability  for  torts,  see  Defective  Highways  ;  Toets. 

"PUBLIC  RECORDS:  See  Municipal  Records. 

PUBLIC  SQUARES: 

appropriation  of  land  for,  668. 
dedication  of,  1456. 

PUBLIC  USE:  See  Corpokate  Purpose;  Eminent  Domain. 

PUBLICATION: 

of  ordinances,  see  Ordinances. 

of  notices,  etc,  must  be  in  English,  592  n. 


Q. 

QUALIFICATION:  See  Elections. 

QUANTUM  MERUIT: 

recovery  on,  see  Contracts;  Schools  and  School  Districts;  Ultra 
Vires. 

QUARANTINE: 

personal  liability  of  officers  for  neglect,  209. 
power  to  adopt  quarantine  regulations,  1014,  1015. 

not  a  regulation  of  commerce,- 1014  n, 
expenses  in  disinfecting  vessels,  1015,  1016. 

liability  of  owner,  101.9,  1016. 

disposition  of  passengers,  1016. 
power  of  board  of  health  in  Florida,  1017. 

charges  against  vessels  in  quarantine.  1018. 
charter  power  of  town  construed  in  Mississippi,  1019, 

QUASI-CORPORATION : 
board  of  health  a,  1003. 

QUASI-MUNICIPAL  CORPORATION: 
overseer  of  poor  a,  971  n. 

QUASI-PUBLIC  CORPORATIONS: 
nature  of.  3.  3. 

distitiguished  from  public  and  public  quasi,  3. 
legislative  control  of,  3,  3. 

grain  elevators,  railroad,  telephone,  gas,  water  companies,  2  n, 

QUI  TAM  ACTIONS: 

against  town,  for  neglect  to  maintain  giiide-posts,  1658. 
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QUO  WARRANTO: 

State  estopped  from  attacking  incorporation,  85  n. 

to  test  validity  of  incorporation,  56. 

in  England,  to  declare  forfeiture  of  charter,  115. 

against  officers  under  void  incorporation,  159  n, 

against  appointee  of  de  facto  officer,  165. 

to  test  right  to  preside  over  council,  292. 

against  moderator  illegally  elected,  389  □. 

common-law  remedy  to  contest  election,  395. 

to  test  validity  of  annexation,  413  n.,  428,  427. 

to  test  validity  of  re-organization,  422. 

against  supervisor  to  test  validity  of  partition,  437. 

against  invalid  township  organization,  441. 

to  test  validity  of  partition  of  county,  441. 

to  dissolve  municipal  corporatiotis,  468. 

against  school  district  ofiScers,  legality  of  disti'ict  not  in  issue,  1357  n. 

mandam/us  performing  office  of,  1566,  1567. 

to  try  title  to  office,  scope  of  proceeding,  1610,  1619,  1620. 

practice  in  Michigan,  1621. 

position  of  policeman  not  an  office,  1610. 

joinder  of  several  respondents,  1610. 

averment  of  incorporation  of  town,  1616. 

mandamus  and  quo  warranto  distinguished,  1615,  1631. 

judgment  of  ouster  conclusive,  1617. 
to  try  validity  of  village  incorporation,  1611. 

impeachment  of  petition  for  inccrporation,  1611. 
against  water  company  supplying  impure  water,  1611. 
against  municipal  officers  under  void  organization,  1612. 

parties,  1613. 
against  a  city  usurping  authority,  1613. 
distinguished  from  mandamus,  ,1615. 
against  member  of  council  under  void  election,  1614. 

council  as  exclusive  judge  of  election,  1014, 1616.    See  Elections. 
information  in  the  nature  of,  1616. 
against  ^lunicipal  corporations,  1618. 

must  be  filed  by  attorney-general,  1618. 
poQtest  of  elections,  1619,  1620. 

QUORUM:  See  PuBUC  Boards. 

B. 

RAILROADS: 

legislative  control  of,  2  n. . 

Granger  Cases,  Railroad  Commission  Cases,  2  n. 
aid  to,  proceedings  of  town  meeting.  366  n.,  367. 
wai'rant  for  town  meeting  to  vote  aid,  373. 
title  of  ordinance  requiring  danger  signals,  504. 
whether  an  additional  servitude  in  streets,  663. 
in  city  street  not  subject  to  summary  abatement,  1034. 
contract  to  repair  street  construed,  1062. 
injunction  against  to  compel  restoration  of  liighway,  1078. 
occupying  street,  duty  to  repair,  1096. 
charter  provisions  construed,  l097. 
on  street,  compensation  for  damage  to  abutter,  1144  n. 
local  assessments  against,  1174.    See  Local  Assessments. 
municipal  aid  to,  see  Municipal  Bonds. 
use  of  street  for  private,  1230. 
State  may  abolish  grade  crossings,  1230  n. 
power  to  license,  12.i2. 
regulating  use  of  streets  by,  sSe  Control  op  Streets. 
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RAILROAD  COMMISSION  CASES :  See  Eaileoads. 

RATIFICATION: 

by  board  of  unauthorized  contract,  776.    See  Public  Boards 
of  bonds  Irregularly  issued,  904. 
of  ultra  vires  contracts,  see  Ultra  Vires. 
of  doings  of  invalid  town  meetings,  see  Town  Meetings. 
see,  also,  Contracts. 

REAL  ESTAT^: 

can  be  conveyed  only  in  prescribed  form,  541.  543. 

streets  held  in  trust  for  public,  1075.    See  Control  of  Streets, 

REASONABLENESS : 

of  regulations  of  school  boards,  1863. 

of  ordinances,  see  Ordinances  ;  Police  Powers. 

of  license  fees,  see  Licensk 

of  delay  in  opening  town  meetings,  358. 

REASONABLE  TIME: 

before  suit  after  presentation  of  claim,  853. 

RECEIVER: 

appointment  of  for  dissolyed  corporation,  479  et  seq. 

RECESS: 

synonymous  with  adjournment,  363  n. 

RECITALS: 

In  municipal  bonds,  see  Municipal  BoNDb. 

RECONSIDERATION:  See  Public  Boards;  Town  Meetings. 

RECORDER  OF  DEEDS: 

personal  liability  for  negligence,  312. 
measure  of  damages,  218. 
for  imperfect  indexing,  313. 

RECORDS :  See  Municipal  Records. 

REFORMATORIES: 

jurisdiction  of  municipal  court  in  Minnesota,  977. 

RE-INCORPORATION:  See  Re-organization. 

REMOVAL: 

of  pauper,  see  Poor  and  Poor  Laws. 

of  officers  and  agents,  see  Officers  and  Agents. 

of  school  teachers,  see  Schools  and  School  Districts. 

of  fireman  by  mayor  nominating  successor,  1307. 

RE-ORGANIZATION : 

effect  of  on  tenure  of  office,  83. 

effect  of  on  municipal  rights  and  liabilities,  83. 

strict  compliance  with  statute.  83. 

petition,  finding,  election,  83,  84. 
quo  warranto  to  test  validity  of,  433. 
scope  of  particular  acts,  424. 
effect  of,  436. 

u^on  annexed  territory,  426,  .427. 
provision  for  acceptance  of  act,  unnecessary,  435. 

effect  of  neglect  to  accept,  437. 
validity  of,  428,  429. 

decisions  in  California  and  Tennessee,  438,  439. 
effect  of  invalid,  430. 

'defense  to  suit  on  bonds,  430  n. 
effect  of  on  rights  and  liabilities,  481. 

existing  debts,  431,  432,  48a 
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RE-ORGANIZATION  (continued): 
power  of  taxation,  431. 
statutory  obligations,  434. 
existing  contracts,  434 
remedies  of  creditors,  435. 

mandamus  to  levy  taxj  435. 
scire  facias  to  revive  judgment,  435. 
effect  of  change  of  class  in  existing  contracts,  1328,  1329. 

REPAYING :  See  Improvements  ;  Local  Assessments. 

REPLEVIN:  ♦ 

by  officer  Entitled  to  possession  of  records,  1304. 

RESCISSION: 

of  appropriations,  841. 

see,  also,  PuBUC  BOARDS;  Town  Meeting& 

RESERVOIR :  See  Water  Supply. 

RESIDENCE:  See  Membership ;  Poor  and  Poor  Laws. 

RESIGNATION :  See  Officers  and  Agents. 
rescission  of  acceptance  of,  300. 

RESOLUTIONS: 

appointment  of  officers  by,  168. 
acceptance  of  dedication  by,  483. 

see,  also,  Local  Assessments  ;  Ordinances  ;  Town  Meetiiig& 

RESPONDEAT  SUPERIOR:  See  Negligence  ;  Torts. 
ministerial  officers  and  their  subordinates,  210. 
not  applicable  to  government,  .731. 
doctrine  not  applicable  to  counties^  784 

RETURN : 

indictment  of  officer  for  false,  355  n. 

officer's  return  of  service,  see  Town  Meetings. 

REVOCATION: 

of  dedication  of  highway,  1453,  1454    See  Dedication. 
of  license,  see  License. 

REWARDS: 

power  to  offer,  618,  649  et  seq.,  651,  80a 
not  generally  implied,  650. 
for  apprehension  of  criminals,  649-651, 
for  recovery  of  stolen  money,  651. 
whether  officer  rnay  recover,  651  n. 

RIPARIAN  OWNER: 

right  to  divert  water,  1336. 

condemnation  of  riparian  rights,  1335,  1336. 

RUNAWAY-  HORSE :  See  Defective  HlGHiWAYa 

s. 

SABBATH: 

power  to  enforce  observance  of,  583,  1269. 

under  general  welfare  clause,  583. 

"  to  secure  health,  peace  and  improveiilent,"  1209. 

discrimination  against  Gentiles  unconstitutional,  1269  n. 
license  of  business  prohibited  by  statute,  1269  n. 

SALARY;  See  Officers  and  Agents. 
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SALVATION  ARMY: 

ordinances  relating  to  parades  of,  90,  507,  586,  1243,  1344. 

SCHOOL  FUND:    See  Municipal  Funds;  Schools  and  School  Dis- 
tricts. 

SCHOOLS  AND  SCHOOL  DISTRICTS: 

whether  school  district  a  municipal  corporation,  7,  8  n. 

by  prescription,  35  n.,  1857. 

by  implication,  37. 

effect  on  school  fund  of  division  of  county,  457,  458. 

powere  of  school  trustees,  605,  606. 

alteration  of  school  districts,  606  n. 

not  liable  for  negligence,  739.    See,  also,  Toets. 

powers  of  school  directors  in  Missouri,  788. 

approval  of  accounts  of  school  board  treasurer,  788. 

discharge,  conclusive  in  absence  of  fraud,  788. 
duty  of  dii-ector  to  sign  orders,  788. 
erection  and  repair  of  school-houses,  (89,  790. 

vote  of  school  meeting,  790. 

discretion  of  authorities,  789. 
settlement  with  defaulting  assessor,  789. 
liability  of  city  on  school  certificates  of  indebtedness,  789. 
extent  of  recovery  on  order,  789. 
implied  powers  of  school  districts,  790  n. 
contracts  with  teachers,  791. 

recovery  on  quantum  meruit,  791  n. 

by  de/ac<oofficers,  791. 

effect  of  abolishing  department.  791. 
employment  of  inspectors  by  board  of  education,  791. 
power  of  trustee  of  school  township,  795. 

to  give  written  acknowledgment  of  debt,  795. 
liability  on  contracts  for  supplies,  800,  801. 

averments  in  complaint  for,  801  n. 
contract  for  school-house  in  excess  of  funds,  801. 

injunction  by  tax-payer,  801  n. 
power  of  school  directors  in  Illinois,  803. 

provisions  limiting  iridebtedness  applied  to  school  districts,  816. 
school  districts  "political  or  municipal  corporations,"  816  n. 
school  fund,  887  et  seq.,  1368.    See 'Municipal  Funds. 

liability  of  custodians  of,  887. 

investment  and  loan  of,  838,  839. 
liability  of  sureties,  839. 
liability  of  oflScers  and  agents,  840. 

mandamus  to  State  comptroller  to  distribute,  1 309. 

mandamus  to  compel  apportionment,  1580.  1581. 

mandamus  to  restore  school  money  illegally  diverted,  1583. 
appropriation  of  liquor  license  fees,  846. 
warrant  to  teacher  not  qualified  void,  883. 

no  recovery  on  quantum  meruit,  883. 
school  board  warrants,  883,  883.    See  Waerants  OR  Orders. 
school  property  subject  to  local  assessment,  1173. 
general  features  of  provisions  for  education,  1352. 
school  districts  and  school  townships  gt(a.si-corporations,  1353. 

capacity  of  school  district  to  sue,  637  n.,  1353, 1377. 
Statu  board  and  superintendent  of  education,  1854. 
county  superintendents,  1355. 
change  of  boundaries  of  school  districts,  1356,  1366. 

annexation  and  its  effect,  1856. 
school  district  may  exist  by  reputation,  1357. 

presumption  of  legal  organization,  1357. 
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SCHOOLS  AND  SCHOOL  DISTRICTS  (continued) : 

duties  and  powers  of  district  school  boards,  1358,  1364    See  Public 
Boards. 
reasonableness  of  regulations,  1362. 
fiduciary  capacity  of  trustees,  1863. 
school  district  meetings,  1359,  1366.    Sfee  Town  Meetings. 
prescribing  text-books,  1360,  1363  n. 

reconsideration  and   rescission  of  resolutions,  1360.    See  PuBuc 

BOAKDS. 

contracts  by  school  trustees,  1361. 

by  de  facto  board,  1361. 

implied  liability  for  suppli^  furnished,  1361. 

ratification  of  contracte,  1361. 
personal  liability  of  officers,  1365.    See  Personal  LiaSiuty, 
taxation  for  schools,  1370. 
school  lands,  1371. 

,     sale  of,  1371. 
school  bonds,  1873. 
contracts  with  teachers,  1373. 

actions  and  defenses,  1373. 
appointment  and  removal  of  teachers,  1373. 
pupils,  1374 

tuition  fees,  1874 

teachers'  rules  and  regulations,  1374 
race  question  in  schools,  1375. 
Bible  in  schools,  1376. 
actions  and  defenses,  1877. 
appropriations  for  support  of,  see  Municipal  Funds. 

see,  also.  Mandamus  ;  Taxation. 

SCIRE  FACIAS: 

to  declare  forfeiture  of  charter,  115. 

to  revive  judgment  after  reorganization,  435, 

SCRIP:  See  Warrants  or  Okdbes. 

SEAL: 

not  required  to  warrant  for  town  meeting,  351. 
importe  consideration,  889. 
effect  of  on  county  warrants,  875. 
on  municipal  bonds,  918. 

SEARCH-WARRANT : 

to  inspect  sanitary  condition  of  dwelling-house,  1038  n. 

SEA-SHORE: 

not  a  highway,  1448. 

SELECTMEN: 

mandamus  to  call  town  meeting,  346. 

parties,  346. 
authority  to  call  town  meeting,  347. 

election  of  at  town  meeting,  sufficiency  of  warrant,  357  n. 
power  to  employ  attorneys,  796,  804,  809.    See,  tlsci,  ATTORNEYS, 
no  general  power  to  incur  debt,  797. 
power  to  pay  claims  by  notes,  797. 
power  to  borrow  money,  797. 

of  Maine  towns,  authoi'ity  in  particular  instances,  804 
power  of  in  New  Hampshire,  807. 

signature  to  votes,  807. 
power  to  settle  their  ovvn  claims,  809. 
authority  to  prosecute  suits  construed,  1648, 
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SERVICE: 

of  warrant  for  town  meeting,  see  Town  Meetings. 
of  mandamus  against  mayor  and  aldermen,  1564. 
of  process  upon  municipal  corporations,  1648. 
effect  of  vacancy  in  office,  1646. 
admission  of  service,  1646. 
judicial  notice  of  signature  admitting,  1646. 

SERVITUDE :  See  Eminent  Domain. 

SETTLEMENT :  See  PooK  and  Poor  Laws. 
by  officer  with  himself,  794. 
compromise  of  claims,  see  Powers. 

SEWERS : 

coun^.'il  may  appoint  committee  to  build,  379  n. 

may  be  constructed  upon  resolution,  485. 

condemnation  of  land  for,  670. 

negligent  construction  or  repair,  753,  766. 

defective  drains,  770  n. 

liability  for  insufficient,  764,  766. 

powers  of  highway  commissioners  to  construct,  806. 

construction  by  sanitary  district,  993. 

municipal  liability  for  negligent  construction,  1086  n. 

cutting  off  percolating  water,  1091. 

local  aasessments  for,  see  Local  Assessments. 

see,  also,  Drains  and  Drainage;  Improvements;  Negligence; 
Torts. 

SEWING-MACHINE  AGENTS: 
power  to  license,  1353. 

SHADE  TREES : 

power  to  remove  from  highway,  568,  1334 

SHEEP: 

statutory  liabilityfor  injuries  to,  1659-1661.    See  Liability. 

SIDEWALKS: 

altering  width  of,  ordinance  essential  for,  485. 
power  to  authorize  awnings  over,  570. 
liability  of  abutter  for  construction  of,  1049. 
upon  private  property,  municipal  control  of,  1067  n. 
a  part  of  the  highway,  1313  n.    See  Defective  Highways. 
ordinances  regulating  obstruction  of,  1316. 
power  to  require  abutter  to  remove  snow,  1350,  1351. 
liability  of  abutter  for  defective,  1490. 
municipal  liability  for  defective,  see  Defective  Highways 
see,  also.  Improvements  ;  Local  Assessments. 

SIGNATURE : 

to  bonds,  see  Municipal  Bonds. 
to  town  meeting  warrant,  see  Town  Meetings. 
see,  also,  Public  Boards. 

SIGNS : 

overhanging  sidewalks,  injuries  from,  1513.    See  Defective  Highway& 

SLAUGHTER-HOUSES : 

power  to  establish,  567,  593  n. 
prohibition  of,  988  n. 

see,  also,  Health  ;  NuiSANCEa 

SMOKE : 

from  locomotives  or  steamboats,  ordinance  prohibiting,  486  n. 

not  a  regulation  of  commerce,  486  n. 
power  to  declare  a  nuisance,  599  n.,  1031  n. 
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SMOKING: 

in  street  cars,  power  to  prohibit,  589. 

SNOW: 

as  a  defect  in  highways,  see  Defective  HiaHWATS. 

SNOW-PLOWS: 

use  of  in  streets  regulated,  1336. 

SOLDIERS:  See  Bounties. 

SOLDIERS'  HOMES:  See  Poor  and  Pook  Laws. 

SQUARES:  See  Poblic  Squares.* 

STALLIONS: 

power  to  prohibit  keeping  for  service,  584. 

STATE: 

definition  of,  11. 

whether  a  corporation,  11,  730 
can  be  sued  onlj-  by  permission.  11. 

suits  nominally  against  an  officer,  11  n. 
estopped  by  acquiescence  from  attackinp^  incorporation,  35  n.,  55. 
delegation  of  legislative  power,  59,  60.    See  Deleoaticn  of  Power. 
cannot  alienate  sovereign  power,  69. 

power  to  tax,  69. 

police  power,  1348. 

see,  also,  Legislative  Controi. 

STATUES: 

power  of  towns  to  erect,  805. 

STATUTE  OF  FRAUDS: 

ordinance  relating  to  purchase  of  land.  709. 

STATUTE  OF  LIMITATIONS: 

as  a  defense  to  apportionment  of  indebtedness,  464 
suspended  during  repeal  of  charter,  476. 
action  for.  relief  of  pauper,  970. 

see,  also,  Prescription  ;  Warrants  or  Order& 

STOCK:  , 

taxation  of  shares,  see  Taxation. 

STREETS: 

grading  to  be  directed  by  ordinance,  794. 

may  include  a  bridge,  1071  n. 

right  of  municipality  to  remove  soil,  1145. 

see,  also,  Control  op  Streets  ; ,  Defective  Highways  ;  Improve- 
ments; Health;  Highways;  Nuisances;  Police  Powers. 

SUBROGATION: 

of  lender  to  rights  of  claimants  paid,  800  n. 

of  municipality  to  cause  of  action  for  negligence,  1312, 1501. 

SUNDAY:  See  Sabbath. 

SUPERINTENDENT  OF  SCHOOLS: 

personal  liability  for  dismissing  teacher,  ^G. 
for  refusing  teacher's  license,  306. 
see,  also.  Personal  Liability. 

SURETIES:  See  Official  Bonds. 
to  secure  loan  of  school  funds,  839. 

SURFACE  WATER: 

municipal  liability  in  respect  of,  755  n  ,  1089, 1148, 1149,  1150,  1152,  1154. 
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SURRENDER: 

of  charter,  see  Dissolction. 

SUSPENSION:  See  Officers  and  AoENia 

SWINE: 

regulating  keeping  of,  993  n.,  1030  n. 


T. 

TAX  COLLECTOR: 

validity  of  election  of  at  town  meetin.!r,  848,  360. 
election  of  by  auction,  393, 
municipal  liability  for  malicious  suit  by,  763.     '■ 
payment  to  treasurer  by  bank  checks,  831. 
audit  of  accounts  by  county  commissioners,  835. 
allowance  for  attorney's  fees,  863. 
personal  liability  for  abuse  of  process,  1639. 
see,  also.  Distress  ;  Officers  and  Agents 

TAXATION: 

State  incapable  of  aliienating  power  of,  69. 
of  State  property  by  municipality,  69  n. 
effect  of  re-organization  on  power  of,  431. 
for  school  purposes,  783,  785,  788,  1370,  144J, 

public  education,  a  corporate  purpose,  785  n. 

injunction  to  restrain  levy,  783. 

mandamtis  to  compel  levy,  783,  788. 

legislative  authority  in  Kentucky,  783. 

who  may  levy,  784. 

construction  and  validity  of  resolutions,  785. 
reconsideration  by  town  meeting  of  vote  to  assess  tax;  368  n. 
voting  tax  at  town  meeting,  sufficiency  of  warrant,  373, 
sale  of  lands  for  taxes  against  owners,  653. 
for  improvements  prior  to  ordinance,  793. 
liability  of  township  to  county,  806. 

mandamus  to  enforce,  806. 
power  of  commissioners  to  levy  tax  for  jails,  833  n. 
statute  authorizing  levy,  construed  as  mandatory,  869. 
distinction  between  taxes  and  local  assessmients,  1378. 
territorial  limit  of  taxing  power,  13T9,  1431. 
situs  of  taxable  property,  1379  e.tseq. 

mobilia  sequuntur  personam  inapplicable,  1380. 

shares  of  stock,  1381. 
power  to  tax,  1385. 

credits  and  choses  in  action,  1383. 
power  to  tax,  1384. 

insurance  premiums,  1388. 

vessels  and  ferry-boats,  1383. 
•     subjects  of,  1384,  1444. 

construction  of  statutes  and  charters,  1384.  1385. 
license  fees  and  taxes  on  occupations,  1386  et  seq.,  1393,  1405, 1400.    See 
License. 

must  be  expressly  authorized,  1385,  1386,  1435, 

taxation  under  power  to  license,  1359,  1363  □. 

the  power  strictly  construed,  1388. 

contract  construed  to  exempt  from,  1392. 
of  transportation  companies,  1389. 
of  bank  stock  and  bank  deposits,  1390, 1391. 
of  water  companies,  1393. 

contract  of  exemption,  1393. 

of  gas  companies  and  gas-pipes.  1893. 
statutory  exemptions  construed,'1394,  1444 
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TAXATION  {continued): 

apportionment  by  benefits,  1395. 

taxing  districts,  1395. 
of  agricultural  lands,  1396. 

the  conflicting  decisions,  1397, 1398. 
after  changing  corpot'ate  limits,  1899-1401. 

effect  of  annexation,  1400-1403.    See  Annexation  and  Consolida- 
tion. 
equality  and  uniformity,  1404^1406. 

discriminating  exemptions,  1406  n. 
to  pay  debts,  1407  et  seq. 

implied  power  to  levy,  1414^418,  1426  n. 

implied  duty  to  levy,  1409,  1410.  1418. 

legislative  compulsion,  1407,  1408, 1433,  1485. 

legislative  impairment  of  creditors'  remedies,  1411, 1413,  1433. 
effect  of  annulling  municipal  charter,  1415. 

mandamuii  to  compel  levy,  1409, 1414-1418,  1431, 1433L 
after  judgment,  868,  1419. 

enforcement  bv  proceedings  in  equity,  1430. 
grant  of  power  of,  "600  n.,  1424-1427. 

implied  powere,  786, 1428. 
charter  limitation  of  rate  of,  1439, 1430. 

Implied  repeal  bv  special  authority,  1489. 
must  be  for  public  purposes,  556.  603,  1438,  1440. 

purchase  and  sale  of  fuel,  548, 

celebration  of  holidays,  590. 

public  band  concerts,  590. 

entertainment  of  official  visitors,  776. 

private  enterprises  of  a  public  nature,  1431, 1433, 

purposes  partly  private,  646  n. 
disci-imination  against  non-residents,  1433. 
legislative  control  of,  1434.    See  Legislative.  CoNrmoi. 

corapulsoiy  obligations,  1435. 
execution  of  charter  powers,  1436  et  seq. 

cannot  be  delegated,  1436. 

voting  the  tax,  1437,  1438. 
at  elections,  789. 

assessment  and  collection,  1439. 
lien  of  taxes,  1443. 
power  to  exempt  from,  793, 1443, 1445. 
power  to  refund  wrongful  tax,  1684  n. 

see,  also,  Equity;  Injunction;  Ijmitation  of  Indebtedness: 
Local  Assessments  ;  Mandamus  ;  Powers  ;  Tax-payers'  Reme- 
dies. 

TAXING  DISTRICT:  See  Taxation. 

may  be  a  municipal  corporation,  478,  . 

TAX-PAYERS'  REMEDIES: 

against  officers  for  illegal  appropriation,  197  n. 
injunction  to  prevent  compromise  of  judgment,  197  n. 
injunction  against  taxation  of  annexed  territory,  413. 
to  prevent  illegal  expenditure,  593  n. 
to  restrain  unauthorized  expenditures,  631,  633. 

jurisdictional  amount,  631  n. 
to  prevent  letting  of  ultra  vires  contract,  638,  634,  635. 
to  restrain  illegal  disposition  of  property,  633. 

residence  or  motives  immaterial,  633. 
injunction  against  imp.rOvident  pontract,  709. 
for  ■'  waste,"  etc.,  under  New  York  statute,  769. 
special  interest  to  maintain  injunction,  781. 

injunction  to  control  municipal  discretion,  797.    See  Discbetionart 
Powers. 
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TAX-PAYEES'  REMEDIES  (continued) : 
in.iunctioDs  against  contracts,  801. 
injunction  against  excessive  indebtedness,  830,  833,  83i 
appeal  from  allowance  of  claim,  864. 
certiorari  to  review  increase  of  salary,  864. 
against  disposition  of  municipal  funds,  870. 
injunction  against  illegal  sale  of  wharf  property,  1348, 
abatement  the  remedy  for  over-taxation,  1446. 
mandamu^to  compel  investment  of  funds,  1598. 
summary  procedure  in  taxation  constitutional,  1633. 

such  procedure  "  due  process  of  law,"  lfi33. 
assumpsit  to  recover  taxes  illegally  collected,  330  et  seq.,  1634  n.,  1636, 
1637.    See  Local  Assessments. 
conditions  for  recovery,  331,  333. 
payment  under  compulsion  or  protest,  384-389,  1634  n.,  1636,  1637, 

1639. 
statute  of  limitations,  1639. 
injunction  against  illegal  taxation,  870, 1635. 

ground  for  successfully  maintaining,  1635, 1636, 
cloud  on  title,  1636,  1631,  1633, 
multiplicity  of  suits,  1637. 
irrepar9,ble  injury,  1637. 

sale  of  personal  property,  1631, 
fraud,  1637. 

estoppel  of  tax-payer,  1633. 
mere  irregularities  not  ground  for  injunction,  1638L 
injunction  against  void  taxes,  1639, 1633. 
levied  under  unconstitutional  law,  1639. 
imposed  by  unauthorized  persons,  1639. 
on  property  wholly  exempt,  1639. 
judicial  control  of  municipal  taxation,  1630. 
application  for  abatement,  1633. 
certiorari  to  review  illegal  assessments,  1634 
where  writ  of  error  or  appeal  will  lie,  1685. 
effect  of  issuing  the  writ,  1635. 
for  misapplication  of  moneys  collected,  1640. 
injunction,  not  assumpsit,  1640,  1641, 
parties,  1641,  1643. 

ultra  vires  appropriations,  1643,  1643. 
laches  of  tax-payer.  1643  n. 
against  misapplication,  not  collection,  851,  1643L 
see,  also.  Certiorari  ;  Injunction. 

TEACHER:  See  Schools  and  School  Districts. 
recovery  on  quantum  meruit,  791. 

TELEGRAPH  POLES  AND  WIRES: 

in  streets,  damages  to  abutting  owner,  1488, 
see,  also.  Control  of  Streets, 

TELEPHONE  COMPANIES: 
legislative  control  of,  8  n, 

regulation  of  rates  under  general  welfare  clause,  593  o. 
permit  to  occupy  streets,  697  n. 

see,  generally,  Control  of  Streets, 

THEATRES: 

power  of  town  to  build,  805, 

TIME: 

computation  of  where  notice  is  required,  54,  854 

of  publication  of  ordinances,  503, 

for  holding  town  meetings,  see  Town  Meetings, 
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TOLLBRIDaE: 

an  "internal  improvement,"  894 

TORTS: 

State  or  United  States  liable  only  by  consent,  730,  731. 
remedies  against  United  States,  see  COURT  of  Claims. 
municipal  liability  in  general,  756. 

statutory  exemption  not  impairment  of  contract,  734. 
distinction  between  public  quasi  and  municipal  corporations,  4, 363, 
363,  737. 
drainage  districts,  363. 
in  respect  of  defective  highways,  757.    See  Defective  Eiqh- 

WATS. 

the  conflicting  decisions,  757. 
non-liability  to  trespassers,  754 

children,  754 
nuisances,  755. 

collecting  and  discharging  surface  water,  755  n. 
in  exercise  of  private  powers,  758. 

for  private  corporate  advantage,  758,  768  n. 
coasting  on  streets,  758,  1340. 
distinction  between  public  and  private  duties,  260,  261, 738, 749, 753, 

758. 
corporate  liability  of  board  of  education,  739. 
acts  of  separate  boards  and  bodies,  740. 
acts  of  independent  officers,  741. 

who  are  such,  741,  742,  753. 

commissioners  in  New  York  city,  743,  744. 
acts  of  firemen,  744,  764  n. 
defective  brake  on  fire-engine,  744 
acts  of  policemen,  745,  752. 
to  citizen  injured  while  aiding  police,  745. 
acts  of  mobs,  746. 
consequential  injury  by  improvements,  747. 

change  of  grade,  747.    See  Change  of  Geadk- 
destroying  buildings  to  check  fire,  748. 
negligence  in  respect  of  purely  public  duties,  749. 
negligence  in  matters  of  private  advantage,  749, 
unsanitary  condition  of  jails,  750. 
injuries  to  prisoner  by  fellow  prisoner,  750. 
negligent  management  of  hospital,  751. 
negligent  discharge  of  fireworks.  753,  763  n. 

effect  of  municipal  license,  753. 
negligence  in  respect  of  wells  and  water,  753. 
negligent  construction  of  sewer,  753. 
in  respect  of  navigable  water  front,  760. 

where  city  controls  wharves,  760. 

discharge  of  sewage,  760. 
defective  pier,  761. 
acts  of  officers  and  agents  —  general  rule,  762. 

ministerial  acts  or  omissions,  360,  261. 

malicious  suit  by  tax  collector,  763. 
requisites  of  complain!^  763. 

ultra  vires  acts,  763. 
omission  to  exercise  discretionary  powers,  258,  259,  764  et  seq.,  773. 

prohibitory  powers,  773. 

insufficient  sewerage,  764,  766. 

legislative  powers,  358,  259,  764  765. 
construction  and  repair  of  sewers,  766. 
idtra  vires  acta,  76Z    See  Ultha  Vires. 
fraud  of  auctioneer  under  ultra  vires  license,  767  n. 
trespass,  768. 
defective  condition  of  drain,  770  n. 
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TORTS  (contin-ued): 

use  of  water  under  ultra  vires  contract,  814. 

liability  not  affected  by  limitation  of  indebtedness,  817  n. 

presentation  of  claims  for,  854,  855,  861. 

see.   also,   County;    Liability;    Negligence;    New   England 
Towns;  Schoois  and  School  DisTRicxa 

TOWNS: 

are  public  guan-corporations,  3. 

the  Teutonic  town,  17. 

the  old  En|;lish  town,  18, 19. 

early  Englisli  charters,  18, 19. 
New  England,  characteristic  features  of,  9,  10.     See  New  England 
TowNa 

only  slight  affinity  With  English  municipal  corporations,  9  n. 
Long  Island,  origin  and  nature  of,  13. 

power  to  employ  attorneys,  643  n.,  652.    See  Attorneys  ;  Indemnifica- 
tion. 
power  to  offer  rewards,  see  Rewards. 
expenditures  in  opposing  legislation,  652. 
power  to  divide  bequest  among  inhabitants,  793. 

injunction  to  restrain,  793. 
powers  of  Connecticut  towns,  797. 
in  Connecticut,  ratiflcation  of  invalid  notes,  879. 
in  New  England,  powers  of,  879  n. 
powers  of  in  Maine,  804, 
powers  of  in  Massacliusetts,  805. 

to  maintain  a  military  force;  803. 

to  pay  bounties  to  soldiers,  805. 

to  build  theaters  or  erect' statues,  805. 

to  aid  in  constructing  county  highways,  805. 

to  repair  a  meeting-house  used  for  town-hall,  805. 

to  repair  a  public  clock.  805. 

to  repair  fire-engines,  805. 

to  construct  reservoirs  for  water,  805. 

to  build  a  market-house,  805. 

to  build  town-hall,  809. 
liability  for  defective  highways,  see  Defective  Highways. 

see,  also,  Bridges;.  Estoppel;  Torts;  Town  MEETUias. 

TOWN  CLERK: 

presiding  at  town  meetings,  360. 

record  of  proceedings  of  town  meetings,  361, 
see,  also.  Clerk  ;  Town  Meetings. 

TOWN  MEETINGS: 

scope  of  the  term,  345. 

includes  school  district  meetings,  345. 
peculiarly  New  England  institutions,  345, 
right  to  have  a  call  on  petition,  346. 

mandamus  to  selectmen,  346. 
requisites  of  petition,  347. 

number,  qualifications,  date,  signature,  847. 

need  not  be  recorded,  347  n. 

right  of  petitioners  to  fix  the  day,  348  n. 
raust.be  called, by  board  at  regular  session,  847. 
de facto  officers  may  call,  347. 
prescribed  manner  of  calling  must  be  followed,  347. 
construction  of  statutes  conferring  authority  to  call,  347  n. 
secondary  authority  to  call,  848. 

conditions  precedent,  348. 
general  purpose  of  a  warning,  849. 
designation  of  time  an  1  place  of,  350. 
reasonableness  of  bj  -la  vs  prescribing  notice,  350. 
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TOWN  MEETINGS  (continued): 
publication  of  warning,  3S0  n. 
general  and  formal  requisites  of  warrant,  351,  353. 

time,  place  and  objects,  351. 

address,  seal,  date,  signature,  year,  hour,  place,  351. 

parol  evidence  inadmissible  to  show  date,  351  n. 

presence  of  all  no  waiver  of  defects,  351  n. 

degree  of  accuracy  in  stating  purpose,  353. 

defects  cured  by  act  of  legislature,  353. 
service  of  warrant,  353. 

whether  personal  duty  of  ofiBcer,  353  n. 

presumption  of  regularity,  853^.,  355  n. 

time  and  place  of  posting,  353,  354.    See  Pleading. 
amendment  of  recoi'd  of  time,  S53  n. 
computation  of  time,  354. 
curative  acts,  354. 

publication  in  newspaper,  354. 

return  of  service,  855. 

necessity  of,  date,  signature,  contents,  335. 
amendment  of  defects,  355  n. 
cannot  be  impeached  by  parol,  355  n. 
notice  of  annual  meetings,  856,  357. 
annual,  notice  of  business,  357. 

appointment  of  officers,  357. 
hour  for  opening,  358. 

reasonableness  of  delay,  858. 
warning  presumed  perfect  in  appellate  court,  357  n. 
place  of,  359. 

adjournment  to  another  place,  359.  • 

organization  of,  choice  of  presiding  oflSoer,  360,  365.    See  ELEcrriONS. 

quo  warranto  against  illegal,  389  n. 

whether  moderator  must  be  sworn,  360. 

de  faxto  moderator,  360. 

clerk,  and  clerk  pro  tempore,  361. 
oath  of,  361. 
power  to  adjourn  and  adjournments,  359,  863,  863,  364 

record,  parol  evidence  to  contradict,  363  n. 
amendment  by  clerk,  363  n. 

majority  vote,  363. 

by  unanimous  consent  without  vote,  371. 

before  appointment  of  moderator,  363. 

to  another  day,  should  specify  hour,  363. 

power  of  adjournment  limited,  864. 

annual  meeting  to  elect  officers,  364. 
adjourned  meetings,  authority  of,  365. 

record  of  doings  at,  365  n. 
reconsideration  and  rescission,  366-869,  371. 

by  a  majority,  866.     • 

the  general  rule  illustrated,  867. 
qualified,  368, 
ratification  of  doings  of  invalid  meetings,  369,  375,  879. 

cannot  be  prdved  by  parol,  369  n. 

must  rest  on  sufficient  warrant,  369  n. 
parliamentary  law  in,  370.    See  Committee. 

action  by  unanimous  consent,  370. 

amendment  of  motions,  371. 
i-emoval  of  disorderly  person,  311  n. 
validity  of  votes  as  tested  by  warrant  illustrated,  373,  373,  785,  809. 

invalidity  of  votes  illustrated,  374,  875. 

election  of  ofiicei-s,  374. 
officers  de  facto,  374. 

contracts,  379  n. 

indictment  for  illegal  voting,  379. 
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TOWN  MEETINGS  (continued): 
votes  need  not  be  by  ballot,  376. 

feneral  rules  of  construction  of  votes,  376. 
isqualiflcation  from  voting  by  interest,  491. 
record  of  proceedings,  377. 

reciting  legality  of  meeting,  377. 
where  statute  required  a  ballot,  377. 
estoppel  of  town,  377. 
parol  evidence  of  proceedings,  378. 
parol  proof  of  warrant,  378  n. 
proceedings  of,  if  not  legally  called,  void,  379. 

vote  to  levy  tax,  379. 
presumptions  in  favor  of  ancient,  380. 
defective  records,  880. 
what  are  deemed  ancient,  380. 
see,  also,  Elections. 

TOWN  SUPERVISORS: 

power  to  borrow  money,  797, 
power  to  employ  attorneys,  803. 
see,  also,  AiTOBNEYa 

TOWN  TREASURER: 

power  to  borrow  money,  797. 
authority  to  issue  notes,  879. 

TOWN  TRUSTEES: 

power  of  in  Indiana,  800. 

employment  of  counsel,  800.    See,  also,  Attornetsl 
contracts  for  school  supplies,  800,  801. 
accepting  note  of  predecessor,  800.  838. 
giving  acknowledgment  of  debt,  800,  801. 
signature  to,  800  n. 
powers  as  a  board  of  health  in  Iowa,  998, 
power  to  borrow  money,  800. 

TOWNSHIP  BOARD:  See  CLAlMa 

TRADE :  See  Occdpation. 

TREASURER: 

of  town,  authority  to  convey  real  estate,  181. 

see,  also,  Officers  and  Agents  ;  Official  Bonds. 

TRESPASS: 

authorized  act  not  a,  207. 

by  constables,  etc.,  liability  of  surety  on  bond,  335,  336. 

injuries  to  trespassers  from  defective  highways,  1498. 

for  wrongful  assessment  of  tax€>s,  1638. 

against  tax  collector  for  abuse  of  process,  1639. 

TRIAL  BY  JURY:  See  Juky  Trial. 

TRUST: 

personal  liability  of  aldermen  for  breach  of,'  204, 
corporate  capacity  to  administer.  551,  644.  . 

for  educational  purposes,  644  n. 

for  relief  of  poor.  644  n. 

for  highways  and  bridges,  644  n. 

for  town  buildings  and  flre-engines,  644  n. 

for  display  of  national  flag,  644  n. 
land  taken  for  street  held  in,  1075.    See  Control  op  Streets. 
wharves  held  in  trust  for  public,  1345.    See,  also.  Property. 

TUG-BOATS: 

unconstitutional  license  tax  on.  506. 
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u. 

ULTRA  VIRES: 

ultra  vires  acts  defined.  593. 

contracts  ultra  vires  generally  void,  217  et  seq. 

estoppel  of  individual  receiving  benefits.  218,  630,  TOOw 

irregular  contract  for  grading  streets,  219. 

reason  for  the  rule,  220. 

bonds  exceeding  legal  limit,  221.  222.    See  Municipal  BonSS, 

liability  to  holder  for  purchase  price,  232. 
estoppel  of  corporation,  217.  SJ^,  224,  225.  246,  625,  627,  628,  1327. 
contracts  unauthorized,  but  not  prohibited,  218,  224, 245,  629, 

630. 
ultra  vires  bonds  for  authorized  work,  224 
hTegularity  in  exercise  of  power,  225. 
doctrine  of  implied  contract,  226  et  seq. 

receipt-  of  ■  money  or  other  property,  226,  227,  229,  242  n.,  610,  794, 

800,  877,  878. 
benefit  of  services,  237,  693  n.,  705.  883. 
for  supplies  furnished  to  pauper,  328. 
ultra  vires  notes  for  authorized  purchase,  229. 

duty  to  pay  or  restore  property,  229. 
liability  to  repay  illegal  taxes,  230  et  seq.    See  Tax-payees'  Rem- 
edies. 
contracts  by  unauthorized  agents,  340  et  seq.,  613. 
issue  of  negotiable  papei-.  341. 
all  persons  charged  with  notice,  241,  242, 
test  of  liability  of  corporation,  243. 
contracts  violating  express  provisions,  244,  1328. 

exceeding  limitation  of  indebtedness,  see  Limitation  OF  Indebt- 
edness; MnNiciPAL  Bonds. 
disregarding  lowest  bid  for  work,  244  n. 
neglect  of  prescribed  forms,  244.  253,  253. 
contract  by  committee  instead  of  council,  244 
ratification.  244. 
hiring  out  work-house  prisoners,  245. 

estoppel  by  recitals  in  bonds,  246,  247.    See  Munictpal  Bondsl 
ratiiiication  ol  ultra  vires  contracts,  248  et  seq.,  596  n. 
by  payment  of  interest,  816. 

distinctions  recognized,  248,  249,  601,  614  n.,  624  n.,  1338, 
by  authorized  officers  necessary,  250. 
manner  of,  251. 
purchase  of  land  for  use  of  railway  company,  593. 
leasing  a  ferry,  593  n. 

federal  taxation  of  ultra  vires  business,  594. 
contract  for  collection  of  taxes,  597. 
remedies  of  individuals  on  ultra  vires  contracts,  613. 
contract  abrogating  control  of  streets,  617,  619. 
compromise  of  ultra  vires  claims,  641. 
contract  for  lobby  services,  652. 

see,  also,  Contbacts;  Estoppel;  Powees;  Taxation. 

UNITED  STATES : 
a  corporation,  730  n. 
not  liable,  in  tort,  730, 732. 

remedy  against  for  torts,  see  Court  of  Clahis. 
liable  only  by  consent,  730,  731. 

USER: 

acquisition  of  highway  by  public,  1458, 
see,  also.  Prescription. 
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V. 

VEHICLES: 

in  streets,  police  regulation  of,  1256  n.,  1359. 
applies  to  licensed  peddlers,  1256  n. 
license  of  hackmen,  draymen,  etc.,  1259. 
license  tax  on,  1259  n. 

hotel  omnibus  not  a  "  public  conveyance  "  1266  a. 
VESSELS: 

taxation  of,  1383. 

VIADUCT: 

damages  from  construction  of,  1128. 

VILLAGE: 

is  a  municipal  corporation,  7. 

may  enjoin  obstruction  of  streets,  1645. 

VOTES  AND  VOTERS:  See  Election;  Pdbuc  Boards ;  Town  MEEHNas. 
"legal  voters,"  "qualifted  votei-s,"  what  constitutes,  901. 


w. 

WAIVER: 

of  statute  reqnmng  presentation  of  claims,  856. 

by  appearance,  in  proceedings  for  Improvements,  1053  n.,  1059. 

of  exemption  of  laiid  from  condemnation,  1463. 

WARNING : 

of  town  meetings,  see  Town  Meetings. 

WARRANT: 

for  town  meetings,  see  Town  MEETiNas. 

WARRANTS  OR  ORDERS: 

mandamus  to  assessor  to  pay,  788. 
duty  of  school  district  director  to  sign,  788. 
fraudulently  issued  in  excess  of  consideration,  789. 
power  to  borrow  money  on,  see  Borrowing  Monet. 

implied  Mability  for  money  received,  794.    See  Ultra  ViEEa 
statutory  authority  to  pay  construed,  798. 
limitation  of  power  to  issue  construed,  798. 
for  school  money,  form  of.  799. 
quality  of  town  orders  in  Vermont,  809. 
no  demand  necessary  upon,  870. 
are  not  "  claims  "  requiring  presentation,  853. 
not  negotiable,  799,  800,  803,  817  n.,'  870,  880,  882,  883. 

may  be  made  negotiable  in  form.  804. : 

open  to  equitable  defenses,  870,  880,  882,  883. 
assumpsit  the  proper  remedy,  870. 
effect  of  statutoiy  execution  in  Pennsylvania,  870. 
judgment  on  fraudulent  set  aside,  870. 
drawn  on  particular  funds,  STl. 

deficit  in  the  fiind,  871. 
in  payment  of  judgment,  871. 
mam-Oamvut  to  mayor  to  countersign,  872. 
mandamus  to  board  of  coiiimissioners,  872. 
when  duty  to  sign  without  request,  873. 
to  be  issued  at  face  value,  873. 
when  a  mere  assignment  of  tax,  824  n. 
illegally  issued,  personal  liability  of  officers,  826  a 
remedy  against  treasurer,  837. 
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WARRANTS  OR  ORDERS  (continued): 
payable  out  of  particular  funds,  845,  881. 
remedy  when  particular  fund  exhausted,  841. 
mandamus  by  indorsee,  844 
for  claim  informally  allowed,  873. 
on  county  treasurer,  for  funds  of  townships,  873. 
defenses  to  canceled,  available  against  substituted,  870,  874 
calling  in  for  redemption,  874. 

In  excess  of  limit  of  indebtedness,  777,  813,  874    See  Limitation  op  In- 
debtedness. 
not  issued  pending  time  for  appeal,  873. 
for  support  of  indigent  in  a  Con%ierate  State,  874 
validity  of  consideration,  874 
eSect  of  seal  or  absence  of  seal,  875. 

statute  of  limitations,  875. 
actions  upon ;  evidence,  pleading,  presumptions,  875,  876,  877,  881,  883, 
883. 

by  assignee,  875  n.,  880. 
calling  in  for  examination  or  payment,  876,  883. 
attempted  repudiation,  876.  i 

mandamus  to  compel  payment,  876, 
sufficiency  of  return,  876. 
interest  upon,  877,  880. 
extinguished  by  payment,  881. 
personal  liability  on  blank  order,  880. 
^antum  meruit  on  void  warrant,  883. 
interest  of  member  of  board  issuing,  883. 

see,  also,  Claims;  Mandamus. 

WASTE : 

under  New  York  statute,  tax-payer's  remedy,  769. 

WATER  COMPANIES : 

legislative  control  of,  2  n. 
taxation  of,  1393. 

see,  also,  Watee  Supply. 

WATER-PIPES:  See  Control  op  Streets;  Local  Assessments. 

WATER  SUPPLY: 

submission  of  proposition  to  vote,  541. 
exclusive  contracts  for,  553,  554,  558,  680,  633. 
for  inhabitants  under  power  "  to  provide  the  city,"  558. 
municipal  liability  for  negligence,  753. 

limitation  of  indebtedness,  787, 814,  834.    See  Limitation  op  Indebted- 
ness. 
power  of  town  to  build  reservoir,  805. 
contract  for  a  "  city  purpose,"  833., 

and  current  expense,  834 
water-works  "internal  improvements,"  894 
power  of  city  to  contract  for,  1335  et  seq. 

charter  provisions  construed.  13^5. 

for  public  and  private  use,  1336. 

certiorari  to  review  contract  for  fraud,  1336. 

in  excess  of  limit  of  expenditure,  1337. 

defense  of  ultra  vires,  1337. 

contract  for  monopoly,  1338,  1339. 

prohibited  contract  by  intereste  1  councilmen,  1328. 
not  ratified  by  pajmients,  1338. 
construction  of  contracts,  1339-1331. 

to  supply  "public  buildings,"  1330. 

conditions  subsequent,  1331. 
contract  procured  by  bribery  of  council,  1333. 

bonafide  assignee  protected,  1333. 
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WATER  SUPPLY  (continued) : 

water-works  cornpanies  under  New  Jersey  statutes,  1334. 

exclusive  franchises,  1334. " 
condemnation  of  riparian  right^  ISB."),  1386. 
■  liability  of  water-works  companies,  1338,  1339. 

on  contract* to  indemnify  citizens,  1388,  1839. 
water  rates  under  California  constitution,  1840,  1841. 

action  to  set  aside  ordinance  for  unreasonableness,  1340. 
liability  of  cities  for  cutting  off  supply,  1311, 
collection  of  water  rents,  1343. 

lien  upon  real  estate,  1343. 

WATER-WORKS: 

are  "internal  improvements,"  894. 

WHARF-MASTER: 

personal  liability  for  guaai-jndicial  acts,  306L 

WHARVES: 

municipal  control  of,  564,  665. 

wharfage  fees  proportioned  to  tonnage,  565. 

land  may  be  condemned  for,  671, 1345. 

to  lease  for  public  use,  671. 
held  for  public  use,  1345. 
injunction  against  illegal  conveyance  of,  1346. 

WOODEN  BUILDINGS: 

power  to  regulate  repair  of,  598. 
destruction  of  to  check  fire,  653  n.,  748. 

power  of  mayor  to  abate  dangerous,  748. 
as  a  nuisance,  1033,  1084  n. 
ordinance  prohibiting  within  fire  limits,  1373.    See  Fibg  Liuits. 

injunction  by  individual  against  violation,  1373  n. 

WORDS  AND  PHRASES: 
"  person,"  1  n. 

"  for  municipal  purposes,"  43.- 
"  body  politic  or  corporate,"  43. 
"  corporate  powers,"  44 
"  contiguous,"  408. 
"  debts."  434. 
"dispense,"  495  n. 
"suppress,"  533. 
"  restrain  and  prohibit,"  533, 
"  prevent,"  533. 
"any  and  all  lands,"  568. 
"regulate,"  591. 
"town  purposes,"  646  n. 
"  usual  and  ordinary  expense,"  647. 
power  to  "raise"  money,  779. 
"appropriate  municipal  objects,"  779. 
"  may  do  all  other  acts  as  natural  persons,"  778. 
"  may.  if  deemed  advisable,"  levy  —  a  tax,  786. 
"vote  a  tax,"  789. 
"  municipality,"  794 
"  township  trustees,"  801. 
"political  or  municipal  corporations,"  816  n, 
"  ordinary  current  expenses,"  833. 
"city  purpose,"  833. 

averment  that  bonds  were  "duly"  issued,  834 
"in  his  possession,"  838. 
"  perjuanent  improvements,"  843. 
"  in  proper  and  fully  itemized  form,"  853. 
"claims,"  85.5. 
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WORDS  AND  PHRASES  (continued): 
"  a  sealed  instrument,"  875. 
"internal  improvements,"  894. 

"  legal  voters,"  "  qualified  voters,"  "  electors,"  "  a'ualified  electors,"  901. 
"in  need  of  immediate  relief,"  960. 
"transient  pauper,"  965. 
"  repavement,"  1016. 
"  in  good  order  and  repair,"  1062  n, 
"  reasonable  time,"  1068. 
"street,"  1071  n. 

"  macadamizing  and  paving,"  "  macadamizing  or  paving,"  1114 
"paving,"  1114  n.  ^ 

"municipal  corporations,"  1133  n. 
"taken  or  damaged,"  1156  n. 
"macadamizing,"  1167. 
"local  improvement,"  1169. 

"  all  assessments  and  taxes  whatever  by  the  city,"  1173. 
"  civil  impositions,"  1173. 
"property,"  1174. 
"land  and  buildings,"  1174. 
"  adjoining  the  locality  to  be  aflfected,"  1175  n. 
"exterior  boundaries,"  1183  n. 
"as  they  shall  deem  just  and  equitable,"  1184, 
"due  process  of  law,"  952,  1185,  1188,  1633. 
"  hawkers,  peddlers  and  merchants,"  1356  n. 
"  merchants,"  1356  n. 
"  public  conveyance,"  1366  n. 
"establish  and  regulate  markets,"  1268.    . 
"  adjust  and  settle,"  1369. 
"  property  within  the  city,"  1384. 
"  personal  property,"  1385  n. 
"inhabitants,"  1391. 
"machinery,"  1393. 
"  necessary  town  charges,"  1440  n.      • 
"highway,"  "road."  "street,"  1448. 
"by,"  "on,"  or  "along"  a  highway,  1456  n. 
"bridge,"  1470. 
"election  contests,"  1620. 
"domestic  animals,"  1661  a 

WRIT  OF  PROHIBITION:  See  Pkohibition,  Weit  of. 

T. 

TEAS  AND  NAYS:  See  Oedinances;  Pobuc  Boabd& 
(Whole  number  of  pages  1884.) 
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